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[HOUSE  OF  LORDS.] 

*The  Queen,  on  the  Prosecution  of  the  Public  [611 
Works  Loan  Commissioners,  Appellant;  and  The 
Church- WARDENS  of  All  Saints,  Wigan,  and  Others, 
Respondents  (*). 

Mantkumu — Public  Work$  Loan  Commissitmers — Paymeni  of  Loan — Limitation  of 
Time— 61  Geo,  8,  e,  84—6  Geo.  4,  c.  86—19  <t  20  Viet,  e,  104. 

A  writ  of  mandamas  is  a  prerogative  writ,  and  not  a  writ  of  right,  and  the  grant- 
ing^ of  It  is,  in  that  sense,  discretionary.  The  exercise  of  this  discretion  cannot  be 
anestioned,  bat  the  grant  of  a  permptory  mandamas  is  a  decision  upon  a  right, 
aeclaring  what  is  and  what  is  not  la^^ul  to  be  done,  and  sach  decision  is  subject  to 
review. 

The  6  Geo.  4,  c.  86,  s.  1,  gives  to  church-wardens  and  overseers  of  parishes  the 
power  to  borrow  money  from  the  Public  Works  Loan  Conmiissioners  for  the  pur- 
pose of  building  or  repairing  churches,  Ac,  and  gives  the  Commissioners  the  power 
to  make  loans  to  them  for  such  purposes.  It  then  confers  on  the  church- wardens 
the  power  to  make  rates  for  the  repayment  of  such  loans,  "by  annual  or  half- 
vearly  instalments  within  the  period  of  twenty  years,  at  farthest,  from  the  advanc^ 
ing  of  any  such  sums  respectively  :'* 

Hddf  that  after  the  expiration  of  the  twenty  years  the  church-wardens  and  over- 
seers haR  no  power  to  make  a  rate  for  the  purposes  of  paying  money  borrowed  under 
the  act,  and  that,  consequently,  a  mandamus  commanding  them  to  do  so  could  not 
be  sustained. 

(»)  Affirming  L.  R,,  9  Q.  B.,  817. 

17  Eng.  Rep.  1 
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The  16  th  section  of  19  <ft  20  Y***,.  ^'ji^*,  does  not  aflFect  this  matter. 

A  power  of  that  sort  givjBj:^,  iil**»ny  particular  act  must  be  exercised  in  exact 
accordance  with  the  authority  gl!yen,  and  the  restrictions  imposed,  by  the  act  itself. 

iVr'LoKD  Hatherlky  :  gflvET^wer  given  in  the  5  Geo.  4,  c.  86,  s.  1,  to  the  Public 
Works  Loan  Commissiipi!'^]*^^^  regulate  the  mode  and  proportions  of  a  rate  for  the 
payment  of  a  loaq  mada  by  them  (a  power  which  must  be  exercised  in  a  reasonable 
manner),  would  prevent  the  loss  of  the  last  instalment,  though  it  might  not  become 
actually  due^un^l  tl{«  end  of  the  tw^enty  years. 

Per  Lo^^if^CraVjAN :  The  Legislature  having  given  ample  authority  and  facilities 
for  makii\g.t^i'ates  so  as  to  secure  ■  payment  of  the  loan  within  the  time  limited, 
has  created  tfn  implication  that  it  did  not  mean  to  allow  the  making  of  any  rate 
afj^r  thjifbatime  had  passed. 

./;  ■* This  was  a  proceeding  in  error  on  an  application  for  a 
*tfiandamas  to  be  issued  to  the  church-wardens  of  Wigan 
612]  (and  some  *other  places  united  therewith,  and  for- 
inerly  constituting  the  parish  of  Wigan),  to  make  and  col- 
lect a  rate  in  order  to  discharge  a  debt  due  to  the  Public 
Works  Loan  Commissioners.  The  facts  had  been  turned 
into  a  special  case,  wliich,  so  far  as  is  material  to  the  pres- 
ent appeal,  set  forth  the  following  facts : 

The  prosecutors  were  the  Commissioners  appointed  under 
the  57  Greo.  3,  c.  34,  "An  act  to  authorize  the  Issue  of  Ex- 
chequer Bills  and  the  Advance  of  Money  out  of  the  Con- 
solidated Fund  to  a  limited  amount  for  the  carrying  on  of 
Public  Works  and  Fisheries  in  the  United  Kingdom.*'  The 
parish  of  Wigan  was  formerly  a  very  extensive  parish,  but 
several  of  the  districts  which  then  constituted  it  had,  since, 
been  duly  formed  into  distinct  parishes.  The  church-war- 
dens and  overseers  of  Wigan,  and  of  the  other  parishes, 
were  the  persons  against  whom  the  application  for  a  man- 
damus was  mad^,  and  all  had  made  returns  to  the  writ. 

By  the  5  Greo.  4,  c.  36,  s.  1,  reciting  several  acts,  it  was 
enacted  that,  "From  and  after  the  passing  of  this  act  it 
shall  and  may  be  lawful  for  the  church-wardens,  ifec,  of 
the  poor  in  any  parish  in  England  or  Wales,  with  the  con- 
sent of  the  major  part  of.  the  inhabitants  and  occupiers 
assessed  to  the  relief  of  the  poor,  in  vestry  assembled,  or 
where  any  parish  shall  be  under  the  care  and  management 
of  any  select  vestry,  or  other  select  body,  then  with  the 
consent  of  not  less  than  four-fifths  of  such  select  vestry  or 
other  select  body,  with  the  consent  of  the  bishop  of  the 
diocese  and  the  incumbent  of  such  parish,  to  make  applica- 
tion to  the  Commissioners,"  &c.,  under  the  acts  therein  re- 
cited, "  for  any  loan  or  advance"  under  the  powers  of  those 
acts,  of  ''such  sum  as  may  be  necessary  for  defraying  the 
expense  of  rebuilding  or  repairing  or  extending  the  acc6mmo- 
dation  in  any  church  or  chapel  of  any  such  parish  or  dis- 
trict," &c.,  and  the  Commissioners  were  empowered  to  make 
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any  such  loan  for  the  purposes  aforesaid,  under  the  au- 
tliority  of  that  act  and  the  recited  acts,  and  the  overseers, 
&c.,  were  empowered  to  receive  the  same  and  to  apply  the 
same  for  the  purposes  mentioned  in  the  application,  and, 
after  the  grant  of  sudh  loan,  "it  shall  be  lawful  for  the 
church-wardens  or  chapel- wardens,  and  the  overseers  of  the 
poor  in  respect  of  which  such  loan  shall  be  advanced  as 
aforesaid,  and  their  successors,  from  time  to  time,  for  the 
time  being,  and  they  are  *hereby  authorized  and  re-^  [613 
quired  to  make  such  annual  or  half-yearly  rates,  for  the 
repayment  of  the  sums  so  advanced,  in  such  ^proportions 
and  at  such  times  as  shall  be  directed  and  appointed  by  the 
said  Commissioners  in  that  behalf,  and  to  assign  the  rates  so 
to  be  made  as  aforesaid  as  a  security  for  the  repayment  of  the 
sums  so  advanced  in  such  manner  and  form  9;S  the  said  Com- 
missioners shall  direct  and  appoint,  and  so  as  to  secure  the 
payment  of  all  sums  so  advanced,  with  interest  thereon*  at 
and  after  the  rate  of  4  per  cent,  per  annum,  by  annual  or 
half-yearly  instalments  on  the  amount  of  the  principal 
money  advanced,  within  the  period  of  twenty  years  at  lar- 
thest  from  the  advancing  of  any  such  sum  respectively." 

On  the  10th  of  August,  1849,  the  church-wardens  and 
overseers  of  Wigan  duly  made  an  application  for  a  loan, 
which  application  was  granted  by  the  Commissioners  to  the 
extent  of  £4,540 ;  and  on  the  17th  of  September,  1849,  an  in- 
denture of  assignment  of  the  rates  which  should  from  time 
to  time  be  made,  to  secure  the  payment  of  the  loan  with  in- 
terest, was  executed  under  the  authority  of,  and  with  the 
forms  required  by,  the  statute.  There  was  a  proviso  mak- 
ing the  indenture  void  on  the  payment  of  £227  in  each  year, 
being  the  full  amount  of  the  principal.  Four  payments 
were  made  under  this  indenture,  the  last  being  upon  the 
17th  of  September,  1853,  these  payments  amounting  to  the 
sum  of  £908,  leaving  the  principal  sum  of  £3,632  unpaid. 
At  a  vestry  duly  convened  on  the  13th  of  July,  1854,  for 
the  purpose  of  levying  a  church-rate,  a  portion  of  which 
was  to  be  applied  to  the  payment  of  the  fifth  instalment, 
the  motion  for  levying  a  church-rate  was  refused,  and  no 
payment  of  any  instalment  had  since  been  made.  The 
Commissioners  frequently  demanded  paymentjj^  but  did  not 
take  any  means  to  enforce  it. 

The  19  &  20  Vict.  c.  104,  made  provision  for  the  better 
spiritual  care  of  populous  parishes,  by  the  constituting  of 
nt-w  parishes,  and  the  15th  section  of  that  act  provided  that 
the  incumbent  of  any  new  parish  should  have  the  same 
rights  and  powers  as  the  incumbent  of  the  old  parish,  and 
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then  followed  this  proviso:  that  "nothing  Jierein  contained 
shall  be  taken  to  affect  the  legal  liabilities  of  any  parish 
614 J  regulated  by  a  local  act  of  Parliament,  *or  tne  se- 
curity for  any  loan  of  money  legally  borrowed  under  any 
act  of  Parliament  or  otherwise." 

Some  of  the  districts  constituting  the  old  parish  of  Wigan 
had,  before  1849,  and  some  others  since  1849,  been  formed 
into  distinct  parishes  under  Orders  in  Council,  and  all  had 
held  their  regular  vestry  meetings  ever  since. 

On  the  27th  of  December,  1866,  notices  were  given  by  the 
Public  Works  Loan  Commissioners  to  the  church- wardens 
and  overseers  of  each  and  all  of  the  districts  and  townships 
formerly  constituting  the  parish  of  All  Saints,  Wigan,  re- 
quiring them  to  make  rates  to  satisfy  the  sum  still  unpaid. 
They  did  not  comply  with  the  requisition.  A  mandamus 
to  compel  them  to  do  so  was  therefore  applied  for,  and,  on 
the  lltn  of  June,  the  Court  of  Queen's  Bench,  after  hearing 
the  case  argued,  gave  judgment  for  the  prosecutors,  and 
ordered  that  a  mandamus  should  issue  for  making  a  rate  or 
rates  for  the  payment  of  £4,841  15s.  lOd.  then  due.  Re- 
turns were  made  to  this  writ,  which  returns  were  demurred 
to,  and  the  Court  of  Queen's  Bench  gave  judgment  on  the 
demurrers,  and  ordered  a  peremptory  writ  of  mandamus  to 
issue.  On  appeal  to  the  Exchequer  Chamber,  this  judgment 
was,  on  the  ground  that  more  than  twenty  years  had  elapsed 
since  the  making  of  the  loan,  reversed  ().  Against  that 
reversal  the  present  appeal  was  brought. 

The  Attorney-General  (Sir  /.  .Iwlker)  and  Mr.  Hugh 
Cowie^  for  the  appellants :  The  respondents  are  the  succes- 
sors of  the  church-wardens  who  applied  for  the  loan,  and 
for  vhose  benefit  the  loan  was  made.  They  are,  therefore, 
the  debtors  who  are  bound  to  pay.  To  them,  by  the  very 
words  of  the  statute,  the  power  is  given  to  make  a  rate,  u) 
assign  it  and  to  repay  the  loan,  and  they  are  bound  to  exer- 
cise the  powers  thus  conferred  on  them.  The  division  of  the 
old  parish  into  new  parishes  does  not  afifect  the  question  of 
liability,  and  the  19  &  20  Vict.  c.  104,  expressly  continues 
the  liability  on  any  security  for  any  loan  of  money  borrowed 
Tinder  any  act  of  JParliament.  The  provision  as  to  payment 
615]  within  twenty  years  is  merely  ^directory,  all  that  is 
meant  is,  that  the  church-wardens  and  overseers  may,  if 
they  can,  pay  within  twenty  years  by  yearly  or  half-yearly 
ayments,  or  at  different  times  and  in  different  proportions, 
tit  if  they  cannot,  they  are  not  released  from  all  liability 

(*)  Law  Rep.,  9  Q.  B.,  817,  where  all  the  facU  and  the  various  acts  are  fully  set 
forth. 
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to  pay.  That  would  be  a  gross  injustice.  There  is  nothing 
in  the  act  to  forbid  them  paying  after  that  time.  It  is  clear 
that  the  provisions  of  the  act  are  merely  directorv,  and  can- 
not be  construed  literally,  for,  if  so  construed,  tnere  can  be 
no  rate  applied  for  as  to  the  last  instalment  until  that  instal- 
ment is  actually  due,  which  would  be  at  the  end  of  the 
twenty  years,  and  then  there  would  be  no  power  in  the 
church-wardens  and  overseers  to  make  a  rate  to  meet  that 
last  instalsnent.  Here  there  is  an  express  power  to  charge 
the  rates  by  assignment,  and  that  power  cannot  l^e  affected 
by  a  provision  which  enables  the  church-wardens  and  over- 
seere  to  pay  within  a  specified  time.  It  has  been  objected 
that  a  mte  now  made  would  be  retrospective,  but  that  is  not 
a  valid  objection,  for  a  retrospective  rate  is  not  necessarily 
illegal.:  llarrison  v.  Stickney  (').  The  Legislature  may,  ex- 
pressly .or  impliedly,  have  aHithorized  it  (').  It  is  impliedly 
authorized  here.  There  being  an  indefinite  power  to  make 
rates  to  secure  the  payment  of  this  loan,  the  exercise  of  that 
power  in  this  case  would  not  be  illegal.  In  Rex  v.  Carperi' 
ler  ('),  where  a  delay  of  this  sort  took  place,  it  was  held 
that  it  did  not  extinguish  the  debt.  The  same  rule  was 
applied  in  Reg.  v.  St.  MichaeVs^  Sovihampton  (*).  [Lord 
O'Hagan  :  But  in  that  case  there  were  no  words  of  limita- 
tion as  to  time.  Here  they  are  expressly  introduced.]  There 
appears  to  be  that  distinction ;  but  the  words  here  are  only 
directory.  To  the  same  effect  is  Reg.  v.  Hurstbourne  Tar- 
rant (*),  and  that  case  is  exactly  like  the  present,  except 
that  here  the  delay  was  a  little  greater.  The  extent  of  the 
delay  was  a  matter  for  the  exercise  of  the  discretion  of  the 
Court  of  Queen's  Bench,  and  that  court  has  exercised  its 
discretion  and  granted  the  mandamus.  [Lord  O'Hagan: 
Can  that  be  said  to  be  matter  for  the  exercise  of  discretion 
when  the  words  used  are  prohibitory?]  It  is  submitted 
that  the  words  are  not  prohibitory,  but  are  merely  directory, 
*8ince  the  church- wardens  and  overseers  are  told  how  [616 
and  when  they  may  make  rates,  but  are  not  forbidden  to 
make  them  in  another  form,  and  at  other  times,  and  in  other 
proportions,  should  that  be  found  to  be  more  convenient. 
The  interest  is  overdue ;  the  indenture  settled  how  that 
interest  was  to  be  paid,  and  in  Rex  v.  St.  MlcTiaeVs^  Pem- 
hroke  (*)  the^^ourt  granted  a  mandamus  to  compel  payment 
of  overdue  interest  under  circumstances  snch  as  exist  Y^eve. 
The  4tlLand5th  sections  of  the  statute,  which  apply  to  loans 

(')  2  H.  L.  C,  108.  (*)  6  El.  <&  Bl.,  SOY. 

(«)  Ibid.,  per  Baron  Parke,  at  p.  125.  (*)  El.,  BL  A  El.,  246. 

(»)  6  Ad.  ife  El.,  794.  («)  5  Ad.  <fe  El,  608. 
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to  colleges,  illustrate  the  argument,  and  assist  the  interpre- 
tation of  the  1st,  and  they  do  not  render  the  time  mentioned 
absolutely  restrictive. 

The  Court  of  Exchequer  Chamber  acted  in  this  case  with- 
out jurisdiction.  All  the  cases  show  that  the  granting  or 
refusing  of  a  mandamus,  which  is  a  prerogative  writ,  is  a 
matter  within  the  discretion  of  the  Queen's  Bench.  The 
discretion  of  the  court  upon  a  matter  entirely  within  its  dis- 
cretion is  not  subject  to  be  reviewed. 

Mr.  Manisty^  Q.C.,  and  Mr.  FitzAdam^  for  the  church- 
wardens and  overseers  of  Wigan. 

[Mr.  Lopes^  Q.C.,  and  Mr.  Kenelm  Digby^  and  Mr.  John 
Edwards^  Q.C.,  and  Mr.  Charles  T,  Part^  were  for  the  other 
parties  (parishes  which  had  formerly  been  part  of  the  parish 
of  Wigan),  but  did  not  address  the  house.} 

The  matter  before  the  court  hfere  was  not  a  matter  of  fact, 
and  therefore  merely  for  the  exercise  of  the  discretion  of  the 
court,  but  was  a  question  on  the  construction  of  a  public 
statute — a  matter  of  law — and  was  therefore  subject  to  ap- 
peal. 

The  mandamus  ought  never  to  have  issued,  for  it  cannot 
be  obeyed.  The.  parish  oflBicers  have  now  no  power  to  make 
a  rate.  Their  power  to  do  so  was  limited  to  twenty  years, 
and  that  time  has  gone  by.  Within  the  time  specified  in 
the  act  payment  might  have  been  enforced,  it  cannot  be  en- 
forced now.  In  Rex  v.  The  Church-wardens  of  Dursley  ('), 
a  rate,  to  pay  a  loan  for  the  repairs  of  a  church,  was  held 
to  be  bad  because  such  a  rate  ought  to  be  raised  at  the  time 
617]  when  the  repairs  were  done,  for  *that  it  was  a  gen- 
eral rule  that  rates  ou^ht  not  to  be  made  retrospectively. 
The  power  of  the  Commissioners  is  gone. 

Piggott  V.  PearhlocJc  (')  decides  that  a  power  to  borrow 
on  tte  credit  of  the  church-rate  does  not  give  authority  to 
create  retrospective  rates ;  here  the  rate  would  be  entirely 
retrospective,  and  would  therefore  be  bad.  The  rule  is 
strict,  the  rates  must  be  made  within  the  time  specified  by 
the  act,  and  not  afterwards.  All  that  Mr.  Baron  Parke  said 
in  the  case  of  Harrison  v.  Stickney  (')  only  amounted  to 
this,  that  all  rates  existing  under  special  acts  of  Parliament 
must  be  made  in  conformity  with  those  acts,  and,  conse- 
quently, that  some  retrospective  rates  might,  under  the 
terms  of  those  acts,  be  sustainable.  Tliat  is  precisely  wliat 
the  respondents  say  here,  and  this  act  having,  for  a  jmrticu- 
lar  purpose,  given  a  power  to  make  rates  \Vithin  twenty 
years — out  only  within  twenty  years — no  rates  can  be  made 

(')  5  Ad.  A  EL,  10.         (*)  4  Moo.  P.  C,  399.         (»)  2  H.  L.  C,  108,  at  p.  126. 
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after  tliat  time.  It  was  the  fault  of  the  Commissioners  to 
delay  the  enforcement  of  their  rights,  and  the  present 
church-wardens  and  overseers  had  no  power  to  obey  the 
mandamus,  which,  as  it  commanded  an  illegal  and  impos- 
sible thing,  could  not  be  sustained. 
.  Mr.  Cowle  replied. 

Lord  Chelmsford  :  My  Lords,  the  determination  of  the 
question  upon  this  appeal  depends  entirely  upon  the  powers 
of  the  Public  Works  Loan  Commissioners  and  the  obliga- 
tions of  the  church- wardens  of  Wigan  under  the  6  Q-eo.  4, 
c.  36.  These  powers  and  obligations  are  clearly  explained 
and  limited  by  the  1st  section  of  that  act :  [His  Lordship 
read  it,  see  a7ite^  p,  612.] 

It  was  argued  fo^  the  Commissioners  that  these  provisions 
are  merely  directory.  It  is  difficult  to  understand  in  what 
sense  this  is  meant,  for  nothing  can  be  clearer  to  my  mind 
than  the  imperative  character  of  the  act  to  prevent  the 
Commissioners  making  a  loan  on  any  other  terms  than  the 
one  of  securing  the  payment  of  it  by  annual  or  half-yearly 
instalments  within  the  period  of  twenty  years.  It  is  said 
that  the  Commissioners  might  have  directed  the  rates  to 
be  made  in  different  proportions,  and  also  at  different 
*timies  in  each  years.  It  is  true  they  might,  but  [618 
th^t,  certainly,  would  not  have  been  so  convenient  as  what 
they  have  done  in  fixing  the  annual  payment  at  a  certain 
amount,  and  in  requiring  in  general  terms  yearly  or  half- 
yearly  rates  to  be  made.  But  it  is  useless  to  consider  what 
might  have  been  done ;  the  question  is  whether  the  parties 
have  acted  in  obedience  to  the  act. 

The  church- wardens  by  the  indenture  of  the  17th  of  Sep- 
tember, 1849,  assigned  to  the  Commissioners  the  annual  or 
other  i-ates  which  should  from  time  to  time  be  made  under 
or  in  pursuance  of  the  direction  and  appointment  of  the 
Commissioners  by  virtue  of-  the  provisions  of  the  6  Greo.  4, 
c.  36,  with  a  proviso  making  void  the  assignment  on  pay- 
ment of  the  £4,540  borrowed,  by  annual  instSments  of  £227, 
which  would  amount  to  that  sum  in  twenty  years.  It 
was  argued  that  by  the  terms  of  this  proviso  the  Commis- 
sioners might  accept,  and  the  church- wardens  might  pay, 
the  £4,540  in  any  other  manner  than  by  these  annual  in- 
stalments. 

That  proviso  provides  for  the  payment,  first  of  all,  of  the 
interest  on  the  amount  borrowed,  "and  the  farther  sum  of 
£227  in  or  towards  the  discharge  of  the  said  principal  sum 
of  £4,540,  until  the  whole  of  the  said  principal  sum  of 
£5,540,  and  the  interest  thereof,  shall  be  discharged,  then 
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and  in  that  case,  or  on  any  other  acceptance  of  the  said  sum 
of  £4,640  and  the  interest  thereof,  by  or  under  the  order  or 
direction  of  the  said  Public  Works  Loan  Commissioners, 
the  assignment  hereby  made  as  aforesaid  shall  become  abso- 
lutely void."  Now  It  appears  to  me  perfectly  clear  that 
any  stipulation  for  the  payment  of  the  loan,  otherwise  than 
is  prescribed  by  the  act,  cannot  possibly  have  any  effect. 
The  rates  having  been  thus  assigned  to  the  Commissioners, 
rates  were  duly  made  for  four  years,  and  an  aTinual  sum  of 
£227,  amounting  in  the  four  years  to  £908,  was  paid  to  the 
Commissioners,  the  last  instalment  being  paid  on  the  13th 
of  December,  1853. 

It  is  hardly  necessary  to  advert  to  the  creation  of  new 
parishes  out  of  the  parish  of  Wigan,  as  by  the  15th  section 
of  the  19  &  20  Vict.  c.  104,  that  makes  no  diflference  in  the 
g^uestion.  It  is  stated  in  the  special  case  that  the  Commis- 
sioners applied  from  time  to  time  for  payment  of  the  instal- 
ments subsequently  due.  The  nature  of  those  applications 
is  not  stated,  nor  down  to  what  time  they  were  continued. 
619]  Nor  does  it  appear  that  the  Commissioners  *in  any 
way  acted  upon  them.  The  discontinuance  of  the  payment, 
of  the  instalments  was  occasioned  by  the  refusal  of  the  ves- 
try in  1864  to  lay  a  church-rate,  and  no  church-rate  has  been 
raised  in  the  parish  of  Wigan  since. 

No  proceeding  on  the  part  of  the  Commissioners  took 
place  until  the  year  1867,  when  the  Court  of  Queen's  Bench, 
upon  their  application,  granted  a  rule  on  the  church- war- 
dens to  show  cause  why  a  writ  of  mandamus  should  not 
issue,  commanding  them  to  make  a  rate  or  rates  for  pay- 
ment of  interest  and  instalments  of  the  principal,  secured 
by  the  indent^ire  of  the  17th  of  September,  1849.  This  rule 
was  enlarged  m  order  that  a  special  case  might  be  stated  for 
the  opinion  of  the  court.  Upon  the  argument  of  the  case 
the  court  ordered  a  mandamus  to  issue  commanding  the 
•church- wardens  to  make,  levy,  and  collect  a  rate  for  pay- 
ment of  the  sum  of  £227,  one  year's  instalment  of  the  loan 
of  £4,640  due  on  the  17th  of  September,  1854,  and  interest 
on  the  balance  of  the  principal  sum.  Returns  were  made 
to  the  mandamus,  which  were  demurred  to.  The  Court  of 
Queen's  Bench  gave  judgment  for  the  prosecutors  on  the 
demurrers,  and  ordered  the  peremptory  mandamus  to  issue  ; 
which  order  is  now  the  subject  or  our  consideration.  It  is 
unfortunate  that  there  is  not  the  slightest  report  of  any  of 
these  proceedings  in  the  Queen's  Bench,  so  that  we  are  de- 
prived of  the  advantage  of  knowing  the  reasons  which  led 
the  court  to  the  conclusion  tliat  the  peremptory  mandamus 
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ought  to  be  Issued.     Tlie  Court  of  Exchequer  Chamber  has 
decided  unanimously  that  it  ought  not  to  have  issued. 

In  considering  the*  case  it  is  necessary  to  clear  the  way  of 
a  difficulty  which  has  been  raiseJ  as  to  the  power  of  any 
other  court  to  question  the  issuing  of  a  writ  of  mandamus 
by  the  Queen's  Bench,  which  it  is  said  is  a  matter  entirely 
of  discretion.     The  Chief  Justice  of  the  Common  Pleas  ap- 

gjars  to  me  to  give  some  countenance  to  this  suggestion, 
is  Lordship  saysH':  "There  is  nothing  shown,  save  that 
the  money  has  not  oeen  paid;  and  this  it  may  be,  by  con- 
sent of  the  Commissioners,  though,  indeed,  some  years  ago, 
they  appeared  to  have  asked  for  it,  but  to  have  made  no  at- 
tempt to  enforce  compliance  with  their  request  by  any  legal 
measure.  Hdd  this  oeen  shown,  and  if  there  was  a  ques- 
tion *whether  they  had  come  in  a  reasonable  time,  [620 
calling  on  the  parish,  the  same  persons  as  near  as  might  be, 
to  make  good  their  default,  then,  if  the  right  is  discretion- 
ary, the  judgment  of  the  Queen's  Bench  on  the  motion  for 
the  niandamus  would  be  final.  But  no  question  of  discre- 
tion of  this  natui^  arises  in  this  case."  And  in  another 
part  of  his  judgment,  his  Lordship  says  (') :  **  The  judges  of 
the  Court  of  Queen's  Bench,  supposing  it  to  be  a  matter  of 
discretion,  do  not  state  that  they  nave  in  fact  exercised  that 
discretion  upon  the  particular  circumstances  of  this  case,  or 
whether  they  were  of  opinion  that  the  Commissioners  were 
entitled  to  the  writ  ex  aebito  justiticBy  and  that  no  question 
of  discretion  arose. ' ' 

Now  there  appears  to  nue  to  have  been  some  little  con- 
fusion upon  this  subject,  which  can  easily  be  removed.  A 
writ  of  mandamus  is  a  prerogative  writ  and  not  a  writ  of 
right,  and  it  is  in  this  sense  in  the  discretion  of  the  court 
whether  it  shall  be  granted  or  not.  The  court  may  refuse 
to  grant  the  writ  not  only  upon  the  merits,  but  upon  some 
delay,  or  other  matter,  personal  to  the  party  applying  for 
it ;  in  this  the  court  exercises  a  discretion  whicn  cannot  be 
questioned.  So  in  cases  where  the  right,  in  respect  of  which 
a  rule  for  a  mandamus  has  been  granted,  upon  showing 
cause  appears  to  be  doubtful,  the  court  frequently  grants  a 
mandamus  in  order  that  the  right  may  be  tried  upon  the 
return  ;  this  also  is  a  matter  of  discretion.  But  where  the 
judges  grant  a  peremptory  mandamus,  which  is  ^determi- 
nation of  the  nght,  and  not  a  mere  dealing  with  ther  writ, 
they  decide  according  to  the  merits  of  the  case,  and  not  upon 
their  own  discretion,  and  their  judgment  must  be  subject  to 
review,  as  in  every  other  decision  in  actions  before  them. 

(»)  Law  Rep.,  9  Q.  B.,  S25.  («)  Law  Rep.,  9  Q.  B.,  323. 

17  Eno.  Rep.  2 


10  HOUSE  OF  LORDS  AND  PRIVT  COUNCIL.  [Vol  1. 

1876  The  Queen  v.  Church- wardens  of  All  Saints,  Wigan.  H.L.  (E.) 

Now,  ought  this  mandamus  to  have  issued?  That  ques- 
tion depends  entirely  (as  I  have  already  said)  upon  the  act 
of  Parliament.  The  Commissioners  of  Works  could  only 
make  loans  on  certain  conditions.  The  church- wardens 
could  only  borrow  on  certain  conditions.  The  conditions 
upon  the  Commissioners  are  that  they  must  lend  on  security 
of  rates  for  the  repayment  by  annual  or  half-yearly  instal- 
ments within  twenty  years  at  the  farthest.  They  have  no 
power  to  lend  on  any  other  terms.  The  condition  on  the 
church-wardens  is  that  they  must  borrow  on  the  terms 
621]  *of  repaying  the  loan  by  annual  or  half-yearly  rates 
within  twenty  years.  The^  can  borrow  on  no  other  terms. 
The  intention  of  the  act  with  respect  to  these  loans  appears 
to  be  that  the  rate-payers  in  the  parish  (a  fluctuating  body) 
should  be  chargeable  for  twenty  years  vsdth  rates  in  dis- 
charge of  the  loan,  but  that  rate-payers  after  twenty  years 
should  not  be  liable^  which  could  not  be,  unless,  aft«r  the 
twenty  years,  the  rates  were  no  longer  chargeable  with  the 
payment  of  the  loan.  This  is  carefully  provided  for  by  the 
direction  as  to  annual  payments  to  be  malie  in  twenty  years. 
Now  the  mandamus  issued  in  1871  is  to  levy  a  rate  for  the 
payment  of  the  instalment  due  on  the  17th  of  September, 
1854.  This  rate  must  necessarily  be  levied  more  than  twenty 
years  from  the  advancing  of  the  loan,  and,  as  it  appears  to 
me,  in  the  teeth  of  the  act.  If  this  can  be  supported,  it 
will  follow  that  the  church-wardens  may  be  called  upon 
year  by  year  for  fifteen  years  from  this  time  to  levy  rates 
for  the  payment  of  the  instalments ;  for  it  was  considered 
by  the  Queen's  Bench  that  the  whole  arrears  can  be  required 
to  be  discharged  by  a  single  rate,  which,  however,  would 
be  equally  objectionable. 

It  is  unnecessary  to  examine  the  cases  which  have  been 
cited,  none  of  which  appears  to  me  to  have  anjr  applica- 
tion ;  nor  is  it  necessary  to  consider  when  it  was  incumbent 
upon  the  commissioners  to  be  active  in  enforcing  their  rights, 
nor  whether  they  had  any  remedy  personally  against  the 
church-wardens  under  the  indenture  of  the  17th  of  Septem- 
ber, 1849.  I  confine  myself  entirely  to  the  act,  upon  which 
the  whole  question  turns.  And  looking  to  that  alone,  it 
seems  to  me  to  be  perfectly  clear  that,  not  by  implicatioji 
only  but^by  the  most  express  language,  it  prevents  a  rate 
for  the  repayment  of  the  loan  by  the  Commissioners  being 
made  after  twenty  years  from  the  time  when  the  money  was 
advanced. 

I  submit  to  your  Lordships  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  ought  to  be  affirmed. 
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Lord  Hatherley  :  My  Lords,  I  have  come  to  the  same 
conclusion  after  hearing  the  able  arguments  which  have 
been  advanced  at  the  bar  on  both  sides  of  this  question. 

I  may  put  out  of  the  case  at  once  what  1  may  call  the  in- 
cidental ^question  my  noble  and  learned  friend  has  [622 
touched  upon,  namely,  the  question  of  how  far  the  direc- 
tion of  the  Court  of  Queen's  Bench  is  to  be  regarded  as  a 
point  of  discretion  on  the  part  of  the  court.  I  entirely 
agree  in  the  view  taken  by  my  noble  and  learned  friend, 
that  when  the  Court  of  Queen's  Bench  is  invited  to  make 
an  order  by  way  of  peremptory  mandamus,  it  is  no  more 
in  the  power  oi  that  court  than  of  any  other  court,  to  di- 
rect that  to  be  done  which  is  not  lawful.  Upon  a  preroga- 
tive writ  there  may  arise  many  matters  of  discretion  which 
may  induce  the  judges  to  withhold  the  grant  of  it — matters 
connected  with  delay,  or  possibly  with  the  conduct  of  the 
j)arties — and  when  the  judges  have  exercised  their  discre- 
tion in  directing  that  which  is  in  itself  lawful  to  be  done,  I 
apprehend  that  no  other  court  can  question  their  discretion 
in  so  directing.  But  with  regard  to  that  which  is  in  itself 
not  lawful  to  be  done,  they  are  open  to  correction,  as  every 
other  court  is,  by  the  Court  of  Appeal,  or  by  a  higher  au- 
thority. 

The  question  we  have  really  to  consider  in  this  case  is, 
whether  or  not  that  which  the  church-wardens  were,  by  the 
mandamus  in  question,  directed  to  do,  was  a  thing  which 
the  church-wardens  could  by  law  be  ordered  under  any  cir- 
cumstances to  do.  That  must  depend  entirely  upon  the 
authority  derived  from  the  special  act  of  Parliament  under 
which  they  professed  to  act.  Undoubtedly  they  have  not 
at  common  law  any  right  to  raise,  or  direct  to  be  raised,  a 
rate  which  is  for  purposes  in  themselves  retrospective.     The 

Erinciple  of  that  is  very  clear.  It  is  not  right,  on  the  one 
and,  that  those  who  have  had  the  benefit  of  work  done 
should  be  exempt  for  several  years,  and  perhaps  exempt 
altogether,  from  making  any  contribution  to  the  expense  of 
the  work,  and  should  throw  upon  those  who  succeed  them 
the  whole  of  those  expenses.  And  again,  as  regards  the 
general  law,  it  has  been  held  that,  with  reference  to  retro- 
spective rates,  except  under  special  powers  contained  in 
special  acts  of  Parliament  for  the  purpose,  it  is  not  right  to 
throw  any  past  expenditure  upon  a  succeeding  class  of  in- 
habitants OI  the  district  affected  by  the  work. 

But  it  was  found  by  the  Legislature  that  there  were  cer- 
tain works,  of  a  permanent  character,  which  it  might  be 
wise  to  execute,  and  in  such  cases  those  who  came  after 


12  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  L 

1876  The  Queen  v.  Church- wardens  of  All  Saints,  Wigan.  H.L.  (E.) 

would  have  the  benefit  of  those  works ;  and  therefore,  from 
623]  time  to  time,  acts  of  Parliament  *have  been  passed  to 
authorize  such  works,  and  public  moneys  have  been  vested  in 
certain  commissioners  called  the  CoQimissioners  of  Loans 
to  assist  in  executing  them.  These  Commissioners  have 
been  authorized  to  make  advances  under  acts  of  Parlia- 
ment, but  Parliament  has  at  all  times  carefully  made  pro- 
vision, according  to  what  seemed  to  be  right  at  the  moment, 
for  the  payment  of  those  raonevs  by  charges  which  would 
affect  subsequent  inhabitants  oi  the  district  obtaining  the 
benefit  to  be  secured  by  the  advance  of  a  loan.  Among 
other  things  the  object  of  buildings  or  repairing  churches 
has  been  considered  to  be  a  proper  object  for  such  advances. 
And  accordingly  in  the  act  oi  Parliament  now  before  us, 
among  various  objects  for  which  the  power  is  given  of 
charging  the  rates  upon  the  parish,  we  find  that  one  is  the 
repairing  of  churches,  the  object  in  the  case  we  have  before 
us  to-day.  Another  object  (dealt  with  in  the  3d  section  of 
the  statute)  is  the  building  of  new  churches,  and  another  is 
increasing  the  accomniiodation  for  students  in  colleges  at  the 
universities.  But  in  all  those  cases  very  careful  provision 
is  made,  for  the  mode  in  which  the  loan  is  to  be  raised,  and 
the  security  to  be  given,  and  the  payment  made. 

My  Lords,  we  find  in  the  first  clause  of  6  Geo.  4,  c.  36 
(which  is  the  clause  we  have  to  construe  now,  the  loan 
being  one  for  the  repairing  of  a  church),  that  provision  is 
made  in  the  first  place  that  the  Commissioners  may  lend 
moneys,  and  in  the  next  place  that  the  church-wardens  and 
the  overseers  may  receive  a  loan ;  but  under  certain  pro- 
visions as  to  consents  and  the  like  which  have  been  com- 
plied with  in  this  case ;  and  they  having  received  the  loan, 
then  comes  this  clause  under  which  the  Commissioners  must 
now  seek  the  payment  of  the  money  lent,  if  they  can  ob- 
tain it  at  all:  [His  Lordship  read  the  section,  observing 
upon  the  word  required  as  marking  that  the  duty  imposed 
on  the'  church- wardens  and  Commissioners  was  imperative.] 

Now,  my  Lords,  without  looking  in  th«  first  instance  to 
the  deed  which  has  been  executed  under  the  authority  of 
this  section,  let  us  just  see  what  the  authorities  and  powers 
of  the  church- wardens  were.  They  could  do  nothing  except 
under  this  act ;  what  did  the  act  authorize  them  to  do? 
They  were  authorized  to  assign  the  rates,  and  they  were 
authorized  to  assign  them  in  such  a  manner,  and  the  instal- 
624]  ments  of  the  loans  were  to  be  payable  in  *such  pro- 
portions, and  at  such  times,  as  should  be  directed  by  the 
Commissioners.      But  both    the    Commissioners   and    the 
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church- wardens  were  limited,  plainly  and  distinctly,  by  the 
close  of  this  sentence,  which  tells  you  in  what  manner  the 
repayment  of  the  loan  was  to  be  secured.  It  was  to  be 
paid,  with  interest  thereon,  by  instalments  spread  over  a 
"period  of  twenty  years  at  farthest"  from  the  advance. 
It  appears  to  me  that  they  could  therefore  give  no  security 
beyond  a  security  for  the  payment  within  that  particular 
time  ;  they  could  ^ive  no  security  which  should  postpone 
the  payment,  by  instalments  or  otherwise,  to  any  later 
period  than  twenty  years  from  the  advance. 

In  giving  to  the  .Commissioners  full  authority  to  direct 
how  and  in  what  form  the  annual  or  half-yearly  payments 
should  be  made,  the  Legislature  appears  to  have  thought 
a  public  body  like  the  Commissioners  could  be  intrusted 
with  thejpower  of  seeing  that  all  should  be  done  justly  and 
fairly.  Otherwise  it  might  be  said  that  it  would  be  possible, 
under  the  particular  words  of  this,  section,  for  the  Commis- 
sioners to  say :  You  can  begin  to  pay  the  instalments  at 
the  tenth  year  from  the  date  of  the  advance,  paying  none 
in  the  interim,  and  so  by  means  of  an  operation  of  double 
instalments,  as  it  were,  secure  the  payment  of  the  advance 
by  the  end  of  the  twenty  years.  6ut,  my  Lords,  I  appre- 
hend that  that  would  not  be  a  reasonable  exercise  of  their 
duty,  anji  it  would  not  be  one  which  we  ought  to  impute  to 
them,  or  which  the  Legislature  contemplated  as  possible  on 
the  part  of  the  Commissioners.  I  make  the  observation  that 
they  have  considerable  powers  given  to  them  as  to  propor- 
tions, and  as  to  times ;  for  the  proportions  and  the  times 
are  to,  be  such  as  the  Commissioners  may  direct ;  and  I  ap- 
prehend that  that  power  was  given  for  the  express  purpose 
of  enabling  the  Commissioners,  in  a  reasonable  and  proper. 
,  manner,  to  take  the  best  steps  they  could  for  securing  to 
'  themselves  the  payment  of  the  money  within  twenty  years 
from  the  advance.  They  would  have  to  see  what  a  reason- 
able rate,  to  be  raised  in  each  succeeding  year,  would  be  in 
the  particular  parish  in  question — whether  there  should  be 
an  increase  or  a  diminution  in  the  amount,  according  as  the 
parish  might  increase  or  might  diminish  in  population,  or 
the  like. 

At  all  events  this  power  furnishes  an  answer,  among  other 
*things,  to  the  objection  which  has  been  raised  as  to  [625 
the  difiiculty  that  might  occur  with  respect  to  the  pay- 
ment of  the  last  instalment,  that  difficulty  having  been  of 
this  description.  It  was  said  in  the  course  of  the  argu- 
ment:  '*  You  cannot  apply  for  a  rate  until  the  money  is 
due,  and  if  the  last  instalment  will  be  due  at  such  a  time 
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that  you  cannot  secure  to  yourself  the  payment  by  a  rate, 
you  will  have  to  lose  the  last  instalment  altogether."  It  is 
an  answer  to  that  to  say  that  the  Commissioners  have  power 
to  make  such  arrangements  as  to  proportions  and  as  to  times 
of  making  payment  as  would  enable  them  to  have  the  last 
instalment  paid  by  means  of  a  rate  levied  at  a  time  when  it 
would  fall  within  the  twenty  vears.  Under  this  provision 
in  the  act  arrangements  could  be  made  whereby  the  Com- 
missioners could  secure  themselves  against  a  loss  of  that 
description. 

Then  we  come  back  again  to  the  question,  what  is  the 
power  the  church-wardens  have  of  levying  rates,  and  what 
IS  the  power  the  Commissioners  have  of  directing  payments  ? 
They  appear  to  have  acted  very  properly  in  their  mode  of 
having  the  deed  prepared.  I  need  not  go  through  its  de- 
tails. The  deed  is  so  prepared  as  to  recite  that  it  is  intended 
that  the  payment  shall  be  made  in  the  manner  and  in  the 

?roportions  afterwards  directed  by  the  Commissioners, 
hen  there  comes  the  assignment  of  the  rates.  Then  there 
is  a  provision  which  would  be  called  in  an  ordinary  mort- 
gage deed  a  proviso  for  redemption,  which  points  out' the 
particular  periods  at  which  the  instalments  shall  be  paid. 
The  deed  being  dated  August,  1849,  the  first  instalment  of 
a  portion  of  the  principal,  together  with  interest,  is  directed 
to  be  paid  in  September,  1850  ;  and  then  in  each  succeeding 
year  the  payments  of  £227  of  principal,  and  an  amount  of 
interest,  diminishing  in  proportion  as  the  debt  itself  would 
diminish,  are  to  be  paid  by  successive  instalments.  If 
everything  had  been  rightly  and  properly  done  according 
to  the  provisions  of  the  deed,  this  would  have  been  the  mode 
of  paving  off  the  debt.  Then  it  says  that  the  deed  will  be 
completely  avoided  by  paying  all  those  instalments.  My 
Lords,  I  apprehend  that  that  was  a  very  proper  form  of 
deed,  and  t  apprehend  that  all  that  can  be  claimed  by  the 
Commissioners  is  that  which  alone  the  act  authorizes  them 
to  receive,  and  that  which  they  have  provided  should  be 
paid  to  them  by  their  deed. 

(>26]  *The  case  is  clear  of  all  the  authorities  which  have 
been  cited,  because  they  appear  to  have  been  decided  upon 
the  simple  ground  that  if  there  is  an  express  power  of 
charging  indefinitely  the  rates,  that  power  will  not  be  dimin- 
ished because  there  is  a  provision  made  for  the  payment  of 
the  debt  in  a  certain  manner,  there  being  no  proviso  that  if 
the  debt  is  not  paid  in  that  manner  the  debt  is  to  be  acquit- 
ted or  discharged.  If  there  is  a  charge  upon  the  whole  of 
the  r^tes  indefinitely,  and  in  perpetuity,  then  the  mode  of 
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making  the  payment  which  is  pointed  out  will  not  invali- 
date the  charge.  But  if  you  find  in  an  act  of  Parliament 
like  this,  only  one  particular  mode  and  one  particular 
power  of  effecting  the  object,  and  that  power  cannot  now 
be  farther  pursued  because  the  time  has  been  allowed  to 
pass,  then,  my  Lords,  I  apprehend  that  all  one  can  say  is 
that  the  security  is  not  one  which  will  be  effective  farther 
than  the  very  form  and  extent  in  which  it  is  framed,  which 
must  be  in  pursuance  of  the  act,  and  that  therefore  the 
Commissioners,  having  been  directed  to  take  steps  to  pro- 
vide for  the  payment  of  these  sums  as  they  become  due, 
cannot  now,  in  the  year  1874,  obtain  payment  of  those  in- 
stalments which  were  payable  under  the  deed  in  the  year 
1864. 

I  do  not  think  that  any  argument  arises  from  any  of  the 
other  clauses  in  the  same  act  of  Parliament.  In  fact  it  is 
only  idem  per  idem  to  a  great  extent.  If  anything,  they 
would  rather  incline  my  mind  against  the  view  contended 
for  by  the  appellants,  because,  after  the  4th  section  of  the 
act  has  directed  that  the  colleges  shall  have  the  power  to 
borrow  money  and  make  provision  by  their  deeds  for  the 
assignment  of  the  college  property,  bo  that  the  debt  may  be 
paid  off,  like  parochial  debts,  m  the  course  of  twenty  years, 
the  following  section,  the  6th,  contains  an  express  proviso 
that  no  other  instruments  and  no  other  powers  of  cnarging 
college  estates  shall  have  any  effect  under  the  act.  The 
other  matters  contained  in  the  act  do  not  induce  me  to  be- 
lieve that  we  are  wi'ong  in  coming  to  this  conclusion. 

Lord  O'Hagan  :  My  Lords,  1  concur  in  the  judgment  of 
the  Exchequer  Chamber,  but  I  do  not  desire  to  be  under- 
stood as  adopting  all  the  reasons  on  which  that  judgment 
was  grounded. 

*Twenty-seven  years  have  elapsed  since  the  loan  [627 
was  made  of  which  tlie  Public  Works  Commissioners  now 
seek  the  payment,  and  twenty-two  years  ago  the  parishion- 
ers of  Wigan  and  the  adjacent  townships  appear  to  have 
repudiated  liability  for  that  loan,  and  declinea  to  pay  any 
instalments  upon  it,  and  have  ever  since  been  allowed  by 
the  Commissioners  to  succeed  in  their  passive  resistance  to  a 
claim,  which  was  apparently  made  more  than  once,  but 
when  exactly,  how  often,  or  under  what  circumstances, 
your  Lordships  are  not  at  all  informed.  The  Commission- 
el's  in  no  way  account  for  this  singular  delay  and  inaction, 
which  is  the  more  remarkable  as  the  statute  (5  Greo.  4,  c,  36) 
casts  upon  them  the  duty  of  enforcing  the  discharge  of  the 
debt  by  yearly  or  half-yearly  rates,  "  in  such  proportions  and 
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at  such  times"  as  they  should  think  proper  "to  direct  and 
appoint.""  Within  the  lengthened  period  during  which  the 
Commissioners  have  been  so  strangely  quiescent,  it  is  stated 
in  the  various  returns  to  the  mandamns,  and  not  denied, 
that  several  districts  have  been  severed  from  the  parish  to 
which  the  loan  was  made,  on  the  requisition  of  a  majority 
of  its  inhabitants,  and  have  become  separate  parishes  for 
the  purpose  of  levying  rates,  and  entitled  to  the  benefit  of 
the  exemption  from  liability  to  contribute  to  the  repair  of 
their  former  parish  churches,  under  sect.  71  of  68  Geo.  3, 
c.  4f»,  after  twenty  years  from  the  dates  of  their  consecration. 
So  that  if  the  contention  of  the  appellants  could  be  sus- 
tained, the  debt  incurred  by  one  set  of  |)eople  would  be  en- 
forced against  another.  Those  who  received  the  benefit  will 
not  bear  the  burthen.  A  new  generation,  affected  by  new 
acts  of  Parliament,  and  holding  a  new  ecclesiastical  position, 
will  be  visited  with  the  well  defined  and  limited  liability  of 
their  predecessors,  in  whose  enjoyment  of  the  advantages  to 
which  it  was  originally  referable  they  may  not,  possibly, 
in  their  new  circumstances,  participate  at  all.  And  all  this 
seeming  injustice  will  be  occasioned  because  public  officers 
have  failed  to  do  their  duty  in  enforcing  a  public  claim,  not 
from  any  want  of  power  to  do  it,  or  upon  any  suggestion 
that  the  parish  which  contracted  to  pay  under  the  statute, 
year  by  year,  had  not  ample  means  available  for  the  pur- 
pose, but  from  the  unexplained  and  unwarrantable  neglect 
628]  to  take  effectual  proceedings  *which  would  have 
been  easy  and  simple,  and  must  have  been  effectual. 

In  this  state  of  facts  we  come  to  consider  whether  the 
terms  of  the  statute  require  us,  at  this  time  and  after  all  the 
events  which  have  taken  place,  to  give  effect  to  a  claim,  so 
questionable  in  its  staleness,  and  in  its  practical  operation, 
ii  it  could  be  established,  so  capable  of  working  injustice. 

I  quiti^  adopt  the  view  of  the  Attorney-General  that  a 
retrospective  rate  is  not  necessarily  illegal,  and  that  if  this 
be  a  case  of  the  exercise  of  discretion  by  the  Court  of  Queen's 
Bench  cadit  qucestio.  Neither  the  Exchequer  Chamber  nor 
your  Lordships'  House  would  then  have  power  to  interfere, 
and  /he  appellants  must  prevail.  But  for  the  reasons 
already  given,  there  was  no  exercise  of  discretion  here  which 
could  oust  the  control  of  this  House.  In  any  view  the  stat- 
ute, if  rightly  construed,  does  not  warrant  a  retrospective 
rate,  but  contemplates,  and  requires,  that  the  loan  should 
be  paid  from  rates  leviable  within  a  specified  period  ;  then 
the  argument  as  to  discretion  does  not  arise,  and  we  are 
bound  to  enforce  the  intention  of  the  Legislature.     The 
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dictum  of  Mr.  Baron  Parke,  on  which  reliance  has  been 
placed,  not  only  in  the  court  below  but  by  the  learned  coun- 
sel who  have  addressed  your  Lordships,  points  to  that  in- 
tention as  the  determining  consideration  in  the  case ;  and  if 
it  be,  as  I  think  it  is,  the  words  of  the  act  seem  to  me 
decisive. 

The  1st  section,  by  the  imperative  words  **it  shall  be  law- 
ful," casts  on  the  church- wardens  and  overseers  the  duty  of 
making,  for  the  payment  of  the  loan  obtained  on  the  de- 
mand of  a  majority  of  the  inhabitants  of  the  parish,  or  of 
four-fifths  of  the  select  vestry,  if  there  be  such  a  body, 
''such  annual  or  half-yearly  rates"  for  the  payment  of  it 
"in  such  proportions  and  at  such  times  as  shall  be  directed 
and  appointed"  by  the  Commissioners,  and  to  assign  them 
so  as  to  secure  the  payment  of  all  sums  so  advanced,  ''  with 
interest,"  by  annual  or  half-yearly  instalments,  "within  the 
period  of  twenty  years  at  farthest,"  from  the  advancing  of 
such  sums.  Could  a  clause  have  been  framed  with  more  elab- 
oi-ate  care  to  secure,  the  paj^ment  within  the  twenty  years? 
It  has  not  a  negative  provision  but  its  affirmative  words  are 
very  stringent.  The  *rates  are  to  be  made  "so  as  to  [629 
secure  repayment" — of  what? — "of  ail  sums,"  that  is,  of 
everything  which- has  been  advanced  "  within  the  period  of 
twenty  years."  This  seems  clear  enough,  but  to  render  the 
purpose  of  the  act,  if  possible,  more  unmistakable,  it  adds 
"at  farthest,"  and  fixes  the  period  so  as  to  make  it  run  from 
th^  time  of  the  first  advance  made  to  the  parishioners. 

And  this  emphatic  declaration  of  intention  to  have  the 
payment  made  within  the  tw'enty  years  is  repeated  over  and 
over  again  in  the  3d  and  4th  sections  with  equal  force.  I 
decline  to  give  an  opinion  upon  the  construction  of  those 
sections,  because  it  is  not  required  for  the  case  which  is  now 
before  the  House.  I  therefore  withhold  any  opinion,  as  has 
been  done  by  my  noble  and  learned  friend  opposite  (Lord 
Hatherley).  But  if  an  opinion  were  to  be  given  at  this  mo- 
ment, I  should  say  that  the  other  sections  ought  to  be  con- 
strued as  I  construe  the  Ist  section,  and  not  according  to  the 
view  presented  by  the  Attorney-General  and  by  Mr.  Cowie, 
that  those  two  sections  ought  to  be  interpreted  as  not  lim- 
iting the  period  of  payment. 

I  do  not  know  how  language  could  have  made  the  intent, 
more  clear,  and  I  can  see  no  sufficient  reason  for  holding  the 
clause  directory.  Words,  though  affirmative,  are  not  neces- 
sarily so  if  they  are  "absolute,  explicit,  and  peremptory," 
and  so,  in  my  opinion,  they  are  here.  No  doubt  express 
words  forbidding  any  action  after  twenty  years  might  hv^VQ 
17  Eng.  Kep.  3 
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been  added,  and  tlien  th^re  would  have  been  no  room  for 
controversy.  Bat  Mr.  Baron  Parke  thought,  of  course, 
that  the  prohibition  of  a  retrospective  rate  might  be  made 
impliedly  or  expressly.  And  if  the  intention  here  is  indi- 
cated by  words  which  are  unequivocal,  and  if  the  Legisla- 
ture has  supplied  all  facilities  for  carryinc  that  intention 
into  effect  by  compelling  the  parish  to  maKe  the  rate,  and 
arming  the  Commissioners  with  ample  authority  to  regulate 
the  making  of  it,  so  as  to  have  full  payment  assured  within 
the  time  specified,  the  implication  seems  to  me  natural  and 
reasonable  that  the  Legislature  did  not  mean  to  allow  the 
making  of  it  after  that  time  had  passed. 

I,  therefore,  agree  with  the  Exchequer  Chamber  as  of  the 
630]  ^construction  of  the  statute,  and  I  do  so  the  more 
willingly  because  it  is  in  manifest  accordance  with  its  policy, 
and  as  I  conceive  essential  to  its  equitable  operation.  It  is 
of  importance  that  public  officers  should  not  be  encouraged 
to  sleep  at  their  posts,  and  postpone  the  fulfilment  of  their 
duties,  in  the  expectation  that  their  delay  will  be  condoned 
and  their  demands  conceded,  whatever  may  have  been  the 
lapse  of  time  or  the  change  of  circumstances.  It  is  import- 
ant to  the  community  that  the  public  funds  advanced  for 
meritorious  purposes  should  not  be  lost  fi'om  neglect  in  en- 
forcing payment  for  them;  and  it  is  of  equal  importance 
that  persons  who  never  sought  the  advance,  or  desired  ben- 
efit from  it,  should  not  be  made  responsible  when  those 
who,  at  their  own  instance,  became  liable  have  passed  away. 

As  to  the  15th  section  of  the  19  &  20  Vict.  c.  104,  it  leaves 
the  'Megal  liabilities"  of  borrowers  under  acts  of  Parlia- 
ment where  it  found  them,  and  does  not,  in  "my  judgment, 
operate  in  the  least  to  revive  the  claim  of  the  Commissioners 
if  it  ceased  to  be  enforceable  at  the  end  of  the  twenty  years. 

As  to  the  authorities  which  have  been  cited  for  the  appel- 
lants, my  noble  and  learned  friends  have  dealt  with  them 
sufficiently.  In  all  cases  of  construction  like  this  the  spe- 
cific terms  of  each  statute  must  be  carefully  considered,  and 
those  authorities  will  be  found  to  apply  to  acts  quite  dis- 
tinguishable from  that  before  us.  Lord  Coleridge  has 
pointed  out  that  in  Reg,  v.  'St,  Michael^  SoutJiampton  (*) 
Viiid.  Meg,  v.  Harstbotirne  Tarrant  i^)  the  amounts  in  ques- 
tion were  charged  upon  the  rates,  whereas  in  this  case  they 
were  not.  In  the  first  of  these  cases  Mr.  Justice  Erie  relies 
on  the  fact  that  the  obligee  of  the  bonds  was  not  required 
to  enforce  annual  payments,  as  he  hopt^s,  in  justice  towards 
future  rate-payers,  future  legislation  may  provide.     In  the 

(»)  6  El.  (&  Bl.,  807.  (*}  El.,  BI.  <t  Bl.,  246. 
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second  case,  Lord  Campbell  takes  notice  of  the  fact  that  the 
rates  are  charged ;  Mr.  Justuie  Erie  and  the  other  judges 
note  that  no  duty  to  enforce  payment  is  imposed  on  the 
bondholder;  and  Mr.*  Justice  Erie  says:  ''It  would,  I 
think,  be  highly  satisfactory  if  it  were,  in  all  such  cases, 
made  obligatory  on  the  creditor  to  enforce  payment  at  once. 
If  the  act  had  said  that  the  charge  should  be  paid  oflf  within 
five  *years,  and  not  otherwise,  it  would  have  made  [631 
it  the  duty  of  the  creditor  to  secure  it  in  time."  Here  the 
act  clearly  says  that  the  debt  shall  be  paid  within  twenty 
years,  and  within  twenty  years  "at  farthest,"  and  the  Com- 
missioners get  power  to  have  payment  made  ''in  such  pro- 
portions and  at  such  times"  as  they  shall  direct  and  ap- 
point. I  shall  only  add  that  in  those  cases,  and  in  every 
other  which  has  been  relied  on,  the  phraseology  of  the  acts 
has  been  very  different  from  that  with  which  we  are  dealing, 
and  in  none  of  them  will  be  found  the  strong,  clear;  and  un- 
equivocal limitation  which  warrants  us  in  adopting  a  view 
consonant,  in  my  opinion,  at  once  with  legal  principle  and 
natui'al  justice. 

Judgment  of  the  Court  of  Exchequer  Charriber 
a^rmed.  and  appeal  dismissed  with  costs. 

Lords*  Journals^  3d  July,  1876. 

Solicitors  for  the  appellant :  Barnes  &  Bernard.    . 
Solicitors  for  the  respondent :  Pater son^  Snow  &  Burney  ; 
Sharpe^  Parkers^  Pritchard  &  Sharpe. 

See  Mr.  Shepard's  learned  and  very  mining  the  question  whether  the  writ 

elaborate  essay  on  mandamus,  in  note  shall  be  awarded  or  not :  2  Johns.  Gas. 

to  second  edition  of  2  Johnson's  Cases,  (2d  ed.),  217-4  ;  States.  Bruce,  1  Tread- 

217.  way's  (S.  C.)  Rep.,  185,  176. 

The  writ  of  mandamus  is  a  preroga-  The  courts  and  authors  have  fre- 

tive  writ  which  the  court  will  issue  or  quently  had  occasion  to  speak  of  what 

withhold,  according  to  its  discretion  :  is  a  sound  legal  discretion. 

People  r.  Dayton,  3  Weekly  Dig.,  841 ;  In  Gordon  «.  Longest  (16  Peter's  U. 

Van  Rensselaeri?.  Sheriff,  1  Co  wen,  502;  8.  Rep.,  97),  the  court  said:  "From 

Ex  parte  Fleming,  4  Hill,  583-4 ;  Peo-  the  decision  of    the  state  judge,   he 

pie  o.  Canal  Board,  18  Barb.,  450 ;  Peo-  seemed  to  consider  the  application  for 

pie  9.  Croton,  etc.,  Board,  49  Barb.,  261 ;  the  removal  of  the  cause  as  a  matter  to 

People  V.  Contracting  Board,  27  N.  Y.,  be  decided  by  his  discretion.     But  he 

878 ;  People  v.  (k}ntracting  Board,  88  must  exercise  a  legal  discretion.     The 

N.  Y.,  882.  defendant  was  entitled  to  a  right  under 

Bat  although  the  court  may  g^nt  or  a  law  of  the  United  States  :  and,  on  the 

refuse  the  writ  in  its  discretion,  yet  this  facts  of  the  case,  the  judge  had  no  dis- 

discretion  is  not  to  be  merely  arbitrary  cretion  to  withhold  that  right." 

and  capricious,  but  is  to  be  regulated  In  Goddard  v.  Coffin  (Da vies'  Rep. , 

by  well  settled  rules  and  principles  of  891),  Ware,  district  judge,  said  :    "It 

law,  which  have  been  incorporated  into  is  true  that  a  motion  for  a  new  trial  is 

our  system   of  judicature;   and   they  addressed  to  the  discretion  of  the  court ; 

will  be  uniformly  regarded  in  deter-  but  this  is  a  judicial  discretion,  and 
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though  from  Its  very  nature  it  cannot  upon  constitution,  temper,  and  pas- 
be  limited  by  any  precise  and  arbitrary  sion.' "  40  Barb.  667. 
rule,  it  is  to  be  determined  by  the  judi-  In  a  note  to  Thompson's  case  (8  How- 
cial  conscience  of  the  court ;  and  when  ell's  State  Trials,  56),  Mr.  Evans's  letter 
that  is  convinced,  by  the  view  of  the  to  Sir  Samuel  Rom  illy  is  g^ven.  He 
whole  case,  that  justice  requires  a  new  says  :  "As  for  discretion  I  am  for  in- 
trial  to  be  had,  the  court  is  as  much  vesting  the  judges  with  as  little  as  pos- 
bound  so  to  decide  as  when  the  decision  sible.  We  know  that  some  men  view 
of  the  question  before  it  turns  on  a  matters  in  a  different  light  from  that 
positive  rule  of  law.  The  court  has  in  which  they  are  seen  by  others, 
no  more  moral  or  judicial  right  to  vio-  *  The  discretion  of  the  judge '  (says  Mr. 
late  the  sanctity  of  its  own  conscience,  Gibl)on  very  truly)  *  is  the  first  engine 
tlian  it  has  to  violate  the  rules  of  law.  of  tyranny  ;  the  laws  of  a  free  people 
When  a  question  is  addressed  to  dis-  should  foresee  and  determine  every 
cretion,  the  obligations  of  conscience  question  that  may  probably  arise  in  the 
are  as  imperious  as  those  of  law,  when  exercise  of  power  and  the  transactions 
the  question  is  addressed  to  the  law.  of  industry'  (Decline  and  Fall,  etc., 
And  if  a  party  is  successful  in  convinc-  vol.  8,  p.  111). 

ing  the  conscience  of  the  court,  that  '*  To  this  I  will  add  the  memorable 
justice,  consistently  with  the  rules  of  words  which  were  used  by  Lord  Cam- 
law,  requires  the  interposition  of  its  den  in  the  case  of  Hinson  and  Kersey, 
discretionary  action,  he  is  as  much  enti-  in  the  court  of  Common  Pleas,  when 
tied  to  it,  as  when  he  claims  the  benefit  he  was  Chief  Justice  of  that  court : 
of  the  positive  rules  of  law,  and  the  *The  discretion  of  a  judge  is  the  law 
court  is  as  much  bound  to  render  that  of  tyrants:  it  is  always  unknown:  it 
justice  which  he  asks."  is  different  in  different  men  :  it  is  cas* 
.  In  People  tj,  Vermilyea  (7  Cowen,  ual,  and  depends  upon  constitution, 
869,  384-9),  it  was  hold  that  the  court  temper,  passion.  In  the  best,  it  isoften- 
has  a  discretion  as  to  putting  off  the  times  caprice  :  in  the  worst,  it  is  every 
trial  of  a  cause  ;  but  it  is  a  legal  dis-  vice,  folly  and  passion  to  which  human 
eretion ;  and  if  not  properly  exercised  nature  is  liable.*  Mr.  Burke,  in  his 
by  a  judge  at  the  circuit,  the  Supreme  '  Thoughts  on  the  Present  Discontents* 
Court  will  interfere,  on  motion.  J udge  goes  so  far  as  to  assert  that '  all  men  pos- 
Wood worth  said  (p.  898-9)  :  "I  admit  sessed  of  an  uncontrolled  discretionary 
that  in  reviewing  the  decision,  which  power  leading  to  aggrandisement  and 
is  considered  as  resting  upon  discre-  profit  of  their  own  body  have  always 
tion,  we  should  be  careful  not  to  over-  abused  it.'" 

rule  it,  unless  the  rules  of  law  have  See  also  8  Coke's  Inst.,  51 ;  Ram's 
been  violated.  What  is  judicial  dis-  LegalJudgments(Townsend'sed.),  58- 
cretion  ?  It  is  an  enlightened  view  of  64,  and  authorities  cited, 
the  case,  and  a  correct  application  of  In  Webster  «.  French  (11  Illinois, 
the  known  rules  of  law.  In  the  view  273-8,  10  N.  Y.  Legal  Observer,  124), 
which  I  have  of  this  case  it  can  hardly  the  court  said  :  '*  But  it  is  said  that 
be  said  there  was  a  discretion.  The  the  governor  was  vested  with  the  sole 
application  seems  to  be  as  plainly  with-  authority  to  determine  who  is  th^  high- 
in  certain  fixed  and  known  rules  of  est  responsible  bidder,  and  that  his  de- 
law  as  almost  any  otl\er.  Discretion  cision  in  the  exercise  of  this  discretion- 
itself,  however,  is  not  arbitrary.  That  ary  power  is  conclusive.  At  most  but 
too  is  confined  by  rules  of  law."  a  part  of  this  pro]K)sition  is  true.     Di.M- 

See  also  Bailey  v.  Stewart,  2  Redf.  cretion  is  not  the  exercise  of  ihe  will, 

Surr.  Rep.,  218.  but  of  ihe  judgmejit,  when  applied  to 

In  his  remarks  upon  the  death  of  ex-  a  question  capable  of  l)eihg  determined 

Judge  Greene  C.  Bronson  Judge  Suth-  in  different  ways.     Ordinarily  with  ihe 

erland  remarked  :  "Lord  Camden  said,  exercise  of  such  a  discretion,  other  tri- 

in  a  dissenting  opinion  unsurpassed  for  bunals  will  not  interfere.     But  in  uo 

judicial  eloquence,  that  '  the  discretion  sense  of  the  word  can  a  man  have  a 

of  a  judge  is  tlie  law  of  tyrants :  it  is  discretion  to  determine  which  of  two 

always  unknown  :  it  is  different  in  dif-  given  sunis  or  numbers  is  the  greater, 

ferent  men  :  it  is  casual,  and  depends  That  must  be  determined  by  couipari- 
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son  alone  and  not  by  the  judgment,  word  c^i^^r^^toTi,  being  on  every  occasion 

The  governor  was  not  authorized  to  re-  employed  by  every  judge,  had  probably 

ceive  any  but  legal  bids,  and  we  have  enough  been   em4>loyed  by  the  Lord 

already   seen   that   the  proposition  of  Chief   Justice  of   the  King's  Bench  ; 

Ash  and  Diller  was  not  such  a  bid.    In  and  by  that  noble  and  learned  person, 

no  event,  then,  could  it  be  brought  in  on  that  occasion  as  on  others,  discre- 

competition  with  the  bid  of  the  com-  Hon  had  probably  been  spoken  of  as  a 

plainants.     It  was  impossible  that  the  sort  of  faculty  or  mental  qualification, 

exercise  of  a  discretion  should  be  in-  which,  in  the  execution  of  his  office, 

volved  in  determining  which  was  the  it  might  not  be  altogether  improper  for 

highest- bid,  and  hence  no  such  discre-  a  man  in  the  situation  igid  character  of 

tion  could  be  conferred."  a  judge  to  be  provided  with  and  to  ex- 

In  speaking  of  the  death  penalty  in  ercise.  Not  a  syllable  more  was  then 
England,  which  until  recently  was  the  and  there  wanting  to  satisfy  the 
punishment  for  a  large  proportion  of  learned  and. right  honorable  the  Lord 
crimes,  Mr.  May,  the  historian  (2  May's  Chief  Justice  of  the  Common  Bench — 
Constitutional  Hist.,  chap.  18,  1st  Am.  then  not  as  yet  a  Lord  of  Parliament — 
ed.,  556)  says,  "Not  one  in  twenty  of  that  discretion  was  not  only  a  bad 
the  sentences  were  carried  into  execu-  quality,  but  a  quality  at  least,  if  by  an 
tion.  Hence  arose  uncertainty-— one  of  oblique  cast  it  could  be  stuck  upon  the 
the  worst  defects  in  criminal  jurispru-  sleeve  of  the  Lord  Chief  Justice  of  the 
dence.  Punishment  lost  at  once  its  Upper  Bench,  odious :  odious,  if  not 
terrors,  and-  its  example.  Criminals  absolutely  and  to  everybody  without 
were  not  deterred  from  crime,  when  its  exception,  at  any  rate  to  every  man 
consequences  were  a  lottery ;  society  whom  it  found  disposed  to  hate  Lord 
could  not  profit  by  the  sufferings  of  Mansfield  for  doing  what  he  did,  what- 
guilti  when  none  could  comprehend  ever  that  might  be. 
why  one  man  was  hung  and  another  **  *  The  discretion  of  a  judge '  says 
saved  from  the  gallows!  The  law  was  he,  in  his  Genuine  Argument,  bawl- 
in  the  breast  of  the  judge ;  the  lives  ing  out  all  the  way  to  the  eye  in  capi- 
of  men  were  at  the  mercy  of  his  tem-  tals — '  the  discretion  of  a  judge  is  tne 
per,  or  caprice.  At  one  assize  time,  a  law  of  tyrants  :  it  is  always  unknown  : 
'  hanging  judge '  left  a  score  of  victims  it  is  different  in  different  men  :  it  is 
for  execution ;  at  another,  a  milder  casual,  and  depends  upon  constitution, 
magistrate  reprieved  the  wretches  temper,  and  passion.  In  the  best,  it  is 
whom  the  law  condemned."  oftentimes  caprice  ;  in  the  worst,  it  is 

Bentham  (6  Bentham's  Works,  Bow-  every  folly  and  passion  to  which  hu- 

ring's  ed.,  p.  97,  note)  says  :    '*  Under  man  nature  is  liable.' 

jttdg^e-made    law,    all    judicial  power  "Till  this  time,  discretion  had  passed 

is    arbitrary — essentially    and    imme-  if  not  for  a  heroic  virtue,  at  any  rate 

diately  arbitrary.     Where  there  is  no  for  an  innocent  and    not    altogether 

fixed  standard,  on  whom  can  aberra-  useless  quality  ;   nor,   in  the  situation 

tion    justly  be    chargeable  ?     Where  of  a  judge,  not  to  speak  of  inferior 

there  is  nothing  to  err  from,  how  can  ones,  would  it  have  been  pleasant  to 

aberration  ever  have  place  1"  a  man  to  be  thought  altogether  des- 

AgBin  in  urging  the  adoption  of  a  titute  of  it. 

rale  allowing  all  persons  to  be  wit-  "  From  that  time,  by  the  worship- 

nesses    (Id.,   page    146,    Rationale  of  pers  at  least  Af  the  first  LordOamden, 

Judicial    Evidence,    chap.    82),    after  it  has  on  all  proper   occasions  been 

speaking  of  the  rivalry  between  Lord  deemed  and  taken  to.  be  that  bad  thing 

Mansfield    and    Lord    Camden,    then  which  he  discovered  it  to  be  ;  and  inde- 

Chief  Justice  Pratt,  and  of  the  occa-  fatigable  was  the  applause  which  the 

sion  which  called  out  the  remarks  of  discovery  had  been  worth  to  him  in 

the    Chief    Justice    of    the    Common  his  time. 

Pleas,  in  illustrating  his  assertion  that  **  Now  suppose  two  professors  of  the 

the  views  of  the  same  judge  would  be  art  of  venal  eloquence — one  paid  for 

changed    by  circumstances,   Bentham  being  a  ISberalUt,  the  other  for  being  a 

says:  "In  the  course  of  the  contest;  the  rig<yrut.     Out  comes  the  one  with  the 
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vaporing  about  SiderfinsLcid  Eeble  :  out  in  the  chancellor's  conscience  :' "    Ver- 

comes  the   other  with  the    invective  planck  on  Contracts,  202. 

against  discretion  :  to  which  of  them  *'  Such  conduct  may  seem  harsh  and 

will  the  laurel   be  due  ?     Judgment  repulsive,  but  it  is  very  far  from  being 

seat,   the    jury  box,   gifts  of    nature  fraudulent.     It  is  the  enforcement  of 

equal :    Answer — To    him    who   with  a  legal  right,  operating  oppressively  in 

most  fruit  has  sitten  at  the  feet  of  Sid-  the  particular  case,  but  against  which 

dons.     Judgment  seat  the  bench  :  An-  it  is  difficult  for  law  or  equity  to  af- 

Bwer — Who  dare?  ford  relief,    without  substituting  the 

"  The  curious  thing  is,  that  the  dart  undefined  and  therefore  dangerous  dis- 

thus  aimed «Lt  jhe  enemy  goes  through  cretion  of  a  court,  for  the  tixed  prin- 

and  through  the   very  heart  of  their  ciples  upon  which  the  law  in  relation 

common  mother,  G&mm'On  Lfiw  herself,  to  contracts  should  be  administered  :" 

What,  in  the  way  of  insinuation,  was  Pike  v.  Butler,  4  N.  Y.  Rep.,  360,  863. 

predicated  of,  and  meant  to  be  deemed  "It  is  to  be  a  sound  judicial  discre- 

and  taken  to  .be  peculiar  to  the  works  tion,   not  arbitrarily   or  capriciously, 

of  that  one  of   her  children,   would,  but  reasonably  according  to  the  circum- 

npon.  the    strictest    examination,    be  stances  of  the  particular  case  :"   Wil- 

found  to  be   with   the  strictest  truth  lard's   Eq.    (Potter's  ed.),   263,   citing 

predicable,  and,  if  she  should  so  long  Quinn  r).  Koath,  87  Conn. ,16. 

live,  will  continue  for  ever  predicable,  Again,  *'  The  discretion  which  courts 

of   herself   and  all  her  works.      The  of  equity  exercise,  in  matters  of  this 

picture  is  drawn  in  lively  colors,  and,  kind,  is  not  a  mere  arbitrary  discretion, 

to   render  it  a  most  correct  likeness,  but  is  a  sound  and  reasonable  discre- 

needs  no  other    change   than  of   the  tion,  and  regulated  upon  grounds  that 

nBme—toT  discretion  of  a  judge,   read  make    it    judicial:"     Willard's    Eq., 

common  law.  (Potter's  ed.),  303,  citing  Seymour  v. 

*' Behold  here,  then,  the  great,  the  im-  Delancy,  8  Cowen,  505  ;  Whiter.  Da- 

portant  difference — that  between  com-  mon,  7  Ves.,  85,  and  Buckle  ©.   Mit- 

mon  and  statute  law.     As  to  the  demi-  chell,  18  Ves.,  111. 

rep's  two  fighting  children,  of  whom  See  also  Willard's  Eq.  (Potter's  ed.), 

the  tory  was  the  better  tempered  and  89,   citing  Rook's  Case,  5  Coke  Rep., 

the    better    bred,   the  difference    was  99   b.  ;    Tripp    v.    Cook,    26    Wend., 

never  to  an  honest  man  worth  thinking  151-3;    Dows  v.  Congdon,   28  N.  Y., 

out.     *  It  was   casual,   and  depende-d  126-7;    Cook    c.    Bennett,   51   N.  H., 

upon  situation.'    Had  Murray  been  a  92;   Bundy  v.  Hyde,   50  N.  H.,   116; 

Rigorist,   Pratt    would   have    been    a  Dole  v.   Johnson,   50  N.    H.,  452 ;    1 

Liberalist ;  had  Murray  been  a  Whig,  Story's  Eq.  Jur.,  §g  18-22. 

Pratt  would  have  been  a  Tory.     The  Counsel  are  frequently  heard  to  urge 

difference  ?  that  an  observance  of  the  rules  of  the 

"It  was  between  Bavius  and   Mae-  courts,,  is  a  matter  of  discretion.     The 

vius.    Both  were  enemies,  as  every  ad-  courts,  however,  have   invariably,  so 

mirer  of  conmion,  in  contradistinction  far  as  they  have  spoken,  promptly  re- 

to  statute  law,  is,  and  ever  will  bo —  pudiated  such  a  doctrine, 

both  alike  sworn  enemies  to  security  In   Wells  v.  Lane  (15  Wend.,  106), 

in  society,  to  certainty  in  law."  the  Court  of  Errors  said,  "  I  agree  with 

**  In  this  way  equity  would  become  the  Supreme  Court,  that  the  Court  of 

in  fact,  what  old  Selden,  in  the  jealous  Common  Pleas  may  repeal  their  rule  ; 

spirit  of  a  common  lawyer,   long  ago  but  while  it  remains  in  force  they  are 

accused  it  of  being:  '  A  roguish  thing  :  bound,  in   my  judgment,   to   give   it 

It  is  according  to  the  conscience  of  him  effect.    It  is,  perhaps,  well  that  this  op- 

that  is  chancellor,  and  as  that  is  larger  portunity  is  offered  to  correct  an  opin- 

or  narrower  so  is  equity.     'Tis  all  one  ion   which  has  in  some  measure  ob- 

as  if  they  should  make  the  standard  tained,  that  a  court  of  common  pleas 

for  measure  a  chancellor's  foot ;  what  may  alter  their  rules  to  meet  the  mat- 

an  uncertain  measure  would  that  be  ?  t-er  or  cause  under  consideration,  and 

One  chancellor  hath  a  long  foot,  an-  dispose  of   it  as  they  pleaso  without 

other  a  short  foot.     'Tis  the  same  thing  any  regard  to  the  rule.     This  often- 
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times  works  gfreat  injustice,  and  should  the  court  said:  "It  is  claimed  that  a 

not  be  tolerated;   the  rules  of  a  court  peremptory  mandamus  should  not  have 

ape  the  law  of  the  court,  and  courts  been  awarded  in  the  first  instance.     In 

Lave  no  right  to  alter  their  rules  to  this  view  we  cannot  concur.     There  is 

meet  or  aSect  any  particular  matter  no  occasion   for  an   alternative  writ, 

then   under  consideration  ;  but   every  when  there  is  no  substantial   conflict 

question  is  to   be  determined   by   the  between  the  parties  as  to  the  truth  of 

rules  as  they  exist  at  the  time  the  ques-  any  material  fact  essential  to  the  de- 

tion  arises,  as  much  so  as  if  the  rule  termination  of  their  legal  rights." 

was  a  positive  legislative  enactment.  Where   the  facts   showing   a  valid 

If  they  find  the  rule  to  be  inconven-  right  to  relief  by  mandamus  are   not 

lent,  after  disp<jsing  of  the  matter  or  disputed,  and  no  valid  defense  is  shown 

cause  affected  by  the  rule,  they  may  in  the  answering  affidavits,  it  is  the 

alter  or  modify  it  as  they  shall  see  fit."  duty  of  the  court  to  determine  the  le- 

iSee  also  Broom's  Maxims  (7th  Am.  gal  rights  of  the  party  on  the  undis- 

ed.),  132,  maxim  eursus  curia  est  lex  pnted  facts,  and  awaixi  a  peremptory 

carim.  mandamus  accordingly. 

Though  it  has  been  held  that  rules  Where,  according  to  well-settled 
of  practice  may  be  departed  from  in  cases  or  rules  of  law,  on  all  the  pa- 
particular  cases,  when  the  observance  pers  the  relator  is  entitled  to  the  relief 
of  them  would  not  answer  the  pur-  asked  for,  a  peremptory  writ  should 
poses  for  which  they  were  made,  but  go  in  the  first  instance.  It  is  sufficient 
would  encourage  sham  pleading  :  Har-  that  no  defense  appears  upon  the  pa- 
rison  «.  Richardson,  McCleiand  &  pers  :  People  «.  Supervisors  of  Otsego, 
Younge,  246.  51  N.  Y.,  409-410  ;    People  v,  Super- 

In  the  matter  of  Livingston's  Peti-  visors  of  Ulster,  05  N.  Y.,  300,  revers- 

tion  (2  Abb.,  N.8.,  3,  23,  27  ;  34  N.  Y.,  ing  S.  C,  63  Barb.,  83  ;  People  v.  Nos- 

575,  576-7,  581),  it  was  held  as  to  the  trand,  46  N.  Y.,  375  ;  People  v.  Tomp- 

equitable  rule  that  a  motion  once  de-  kins,  64  N.  Y.,  53  ;  People  ex  rel.  v. 

cided  should  not  be  renewed  before  an-  Board,  etc.,  63  N.  Y.,  623  ;   People  o. 

other  judge.    *'  That  the  rules  and  prac-  Palmer,  52  N.  Y.,  83 ;  Ex  parte  Rogers, 

tice  of  the  court  have  been  established  7  Co  wen,  526  ;  Achley's  Case,  4  Abb. 

to  protect  the  rights  of  parties,  and  con-  Pr. ,  35. 

stitute  a  part  of  the  equitable  juris-  •      In  the  case  of    the  People  ex  rel. 

prudence  of  this  community,  and  a  de-  Churchman  v.  Board  of  Trustees,  58 

parture  f rom  them  may  be  ground  for  N.  Y.,  654,  a  peremptory  mandamus 

reversing  an  order  appealed  from."  was  refused  by  the  special    and  the 

Where  fact?,  in  the  moving  affida-  general  terms  of  the  Supreme  Court, 

▼its,  constituting  the  basis  of  the  rela-  It  appearing  by  the  affidavits  used  on 

tor's  title  to  relief,  or  in  the  answering  the  motion  that  the  relator  was  en-' 

affidavits  which,  if   true,  would  be  a  titled  to  the  relief  asked  for,  the  Court 

good  and  valid  defence  against  a  man-  of  Appeals  reversed  both  orders  and 

damns,  are  denied,  a  peremptory  writ  directed  a  peremptory  mandamus  to  go 

should  not  go  in  the  first  instance,  but  in  the  first  instance, 

an  alternative  writ  should  be  allowed  :  So  also  in  People  v.  Supervisors,  82 

People  ex  rel.  Mott  v.  Supervisors,  64  N.  Y.,  473. 

N.    Y.,    600;    People    d.   Contracting  As  to  that  portion  of  the  principal 

Board,  27  N.  Y.,  378  ;   People  «.  Con-  case  holding  that  the  church- wardens 

tracting  Board,  33  N.  Y.,  382.  and  overseers  had  no  power  to  make 

But  when   no  fact  constituting  the  therateaftertwenty  years,  it,  we  think, 

relator's  claim  is  denied  or  in  any  man-  is  clearly  not  good  law  in  this  country. 

ner  controverted,  and  the  relator  seeks  The  time  fixed  would  be  held  to  be 

to  avoid  them  by  other  alleged  facts  merely  directory,  and  it  would  be  held 

which,  if  true,   do  not,   as  matter  of  that  they  could  do  so  after  its  expira- 

law,  constitute  a  good  defence  to  the  tion  :   Matter  of  Stevenson's  Petition, 

application,  a  peremptory  writ  should  2  Am.  Law  Reg.,   N.S.,  409,  note  at 

he  issued  in  the  first  instance.  end  of  case  ;  People  v.  Allen,  6  Wend., 

In  Peoples.  Mitchell  (35  N.Y.,  556),  480;    Gale    v.   Mead,   2    Denio,    160; 
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People    «.   Yonkere,   39    Barb.,    206;  See  Hardnian  v.  Bo  wen,  39  N.  Y., 

Dawson    v.    People,   25  N.  Y.,   399;  196;  Barnes  v.  Badger,  41  Barb.,  98; 

People  V.  Supervisors,  34  N.  Y.,  268 ;  Striker  v.  Kelly,  7  Hill,  9  ;  Marchant 

Juliand  v.  Rathbone,  39   N.   Y.,   869,  v.  Langworthy,  6  Hill,  646  ;  People  «. 

874-6,  affirming  39  Barb.,  97;    Sedg-  Supervisors,  11  Abb.  Pr.,  114. 
wick's  Const.  Statutes  (2d  ed.),  316-325. 


[1  Appeal  Cases,  B82.] 

H.L.  (E.),  July  10,  11,  1876. 

[HOUSE  OF  LORDS.] 

632]  *WiLLiAM  Manley  Hall  Dixon,  Appellant;  and 
The  London  Small  Arms  Company,  Limited,  Respon- 
dent 0). 

Patent — InfringemerU — Crown — Servants  or  AgerUn, 

« 

The  Crown  has  the  right  to  the  use  of  a  patented  process  or  invention  without 
compensation  to  the  patentee. 

Per  Lord  Selborne  :  This  right  of  the  Crown  is  not  because  the  Crown  is  im- 
pliedly excepted  from  the  effect  of  the  letters  patent,  but  because  the  privilege 
thereby  granted  is  granted  against  the  subjects  ouly,  and  not  against  the  Crown. 

A  patent  in  the  usual  terms  was  granted  for  an  improvement  in  the  manufacture 
of  fire-arras.  The  Secretary  at  War  issued  a  notice  for  a  tender  for  the  8Upj)ly  of 
18,876  riiles  of  the  deccription  known  as  that  patented.  The  price  was  settled, 
minus  the  cost  of  the  steel  barrels  and  the  stocks,  which  the  war  office  was  to  supply. 
The  rifles  were  to  be  delivered  within  a  certain  time,  the  manufacture  of  them  might 
be  inspected  at  any  time,  and  they  might  be  rejected  by  officers  at  the  war  office,  if 
not  made  according  to  pattern,  or  not  delivered  in  time.  The  persons  who  took 
the  contract  employed  tne  patented  process  in  the  formation  and  insertion  of  the 
lock : 

Held^  that  they  were  liable  to  the  patentee  for  an  infringement  of  the  patent,  for 
that  they  were  not  servants  or  agents  of  the  Crown  doing  the  work  of  the  Crown, 
but  were  private  contractors  with  the  Crown  to  supply  a  certain  manufactured 
article,  and  were  therefore  not  protected  in  what  they  did  by  any  particular  privi- 
lege attaching  to  the  Crown. 
•  Feather  v.  TJte  Queen  (')  considered,  and  assumed  to  be  rightly  decided ;  but  not 
to  be  extended. 

This  was* an  appeal  against  a  decision  of  the  Court  of  Ap- 

Eeal,  by  which  a  judgment  of  the  Court  of  Queen's  Bench 
ad  been  reversed. 

The  appellant,  Mr.  Dixon,  as  managing  director  of  the 
National  Arms  and  Ammunition  Company,  Limited,  was 
the  holder  of  certain  patents  for  improvements  in  the  manu- 
facture of  small  arms  known  as  the  Martini-Henry  rifles. 
The  respondents  were  the  persons  forming  the  London  Small 
633]  Arms  Conipany,  Limited,  and  carried  *on  business 
at  the  Victoria  Park  Mills,  Old  Ford.  The  appellant 
brought  an  action  against  the  respondents  alleging  that 
they  had  used  his  patented  inventions  in  the  rifles  supplied 

(>)  Affirming  16  Eng.  R.,  417;  revers-  («)  6  B.  <fe  S.,  257;  85  L.  J.  (Q.B.), 
ing  11  Eng.  R.,  198.  200. 
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by  them  to  the  government,  and  he  sought  compensation 
for  the  infringement. 

It  was  referred  to  a  barrister  to  state  the  facts  in  a  special 
case.  Tlie  case  set  forth  that  about  the  16th  of  April,  1872, 
in  answer  to  an  advertisement  issued  by  the  Secretary  of 
State  for  War,  the  respondents  sent  in  a  tender  for  the  sup- 
ply of  13,875  Martini-Henry  rifles,  which  tender  was  ac- 
cepted, and  the  rifles  had  since  been  supplied  under  the 
contract,  and  accepted  by  the  Secretary  of  State  for  War 
for  the  use  of  Her  Majesty  and  the  public  service.  In  the 
manufacture  of  these  rifles  the  metnods  of  the  plaintiff's 
patents  applicable  to  the  locks  were  employed,  and  it  was 
m  respect  of  such  employment  of  them  that  the  plaintiff 
claimed  compensation.  The  case  stated  that,  ''for  the  pur- 
pose of  raising  the  question  of  law,  but  for  no  other  or  far- 
ther purpose,  the  defendants  agree  that  the  rifles  so  manu- 
factured for,  and  accepted  by.  Her  Majesty's  Secretary  of 
State,  under  the  said  contract,  would,  but  for  the  fact  that 
they  were  manufactured  and  delivered  to  Her  Majesty's 
said  Secretary  of  State  for  the  public  service  and  use  of 
Her  Majesty,  and  under  the  contract  as  aforesaid,  have  been 
infringements  of  the  said  letters  patent." 

The  patent  wjvs  for  improvement  in  the  manufacture  of 
breech -loading  fire-arms,  and  contained  the  usual  provision 
granting  the  exclusive  right  to  the  patentee,  ''  his  executors, 
administrators,  and  assigns,  by  himself  and  themselves,  or  by 
his  and  their  deputy  or  deputies,  servants  or  agents,  or  such 
others  as  he  the  patentee,  his  executors,  administrators,  and 
assigns,  shall  at  any  time  agree  with,  and  no  other  ('),  to  use 
the  said  invention.''  It  also  contained  the  usual  prohibi- 
tion against  ''any  person,  bodies  politic  and  corporate,  and' 
all  other  our  subjects  within  the  United  ^Kingdom,"  [634 
Ac,  using  the  invention  during  the  term  of  fourteen  years 
gi-anted  in  the  patent,  except  with  the  license  of  the  paten- 
tee or  his  executors,  &c.  There  was  a  provision  that  if  the 
patentee  *' shall  not  supply,  or  cause  to  be  supplied,  for  our 
service  all  such  articles  of  the  said  invention  as  he  shall  be 
required  to  supply  by  the  officers  or  ministers  administer- 
ing the  departmt^nt  oi  our  service  for  the  use  of  which  the 
same  shall  be  required,  in  such  manner  and  at  such  times, 

(')  In  the  course  of  the  argument  the ,  the  use  of,  the  Crown."  The  Solicitor- 
Lord  Chancellor  suggested  that  in  order  General  proposed  to  insert  the  word 
to  ascertain  the  meaning  of  the  Legisla-  "  agents/'  so  that  the  passage  should 
ture  there  might,  after  the  words  "and  read,  "officers,  agents,  and  servants;" 
no  others,"  be  assumed  to  be  added  these  and  the  Lord  Chancellor  assented  to  the 
words,  "  excepting  officers  and  servants  proposal.  See  his  Lordship's  remarks  on 
of  the  Crown  actiu^  on  behalf  of,  and  for  this  matter  in  his  judgment, 

17  Eng.  Rep.  4 
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and  at  and  upon  such  reasonable  prices  and  terms  as  shall 
be  settled  for  that  purpose,  b}"  the  said  officers  or  commis- 
sioners requiring  the  sam\^,  that  then,  or  in  any  of  the  said 
cases,  these  our  letters  patent,"  &c.,  shall  be  void. 

By  the  terms  of  the  contract  the  respondents  bound  them- 
selves to  supply  and  deliver  the  articles  described  in  a 
schedule  according  to  patterns  which  were  to  be  supplied 
from  the  Crown  stores.  The  articles  supplied  were  to  be 
examined  by  officers,  who  had  the  power  to  reject  them. 

The  schedule  referred  to  was  in  the  following  terms  : 
"13,875  rifles.  Martini  Henry,  without  swords,  bayonets,  or 
scabbards,  at  £3  Us.  each,  less  7^.  6d.  each  for  sW.^l  tube 
and  2s.  2d.  each  for  stock."  Patterns  were  to  be  seen  at 
the  Royal  Small  Arms  Factory,  Entield.  "Materials  for 
barrels  and  stock  to  be  issued  from  the  government  stores." 
The  viewing  during  the  process  of  manufacture  was  to  take 
place  at  Old  Ford.  ''The  deliveries  of  these  rifles  are  to 
commence  six  months  after  receipt  of  correct  patterns  and 
gauges,  and  to  proceed  at  the  rate  of  1,200  per  month,"  the 
whole  to  be  completed  by  the  1st  of  July,  1874  (*). 

The  case  was  argued  in  the  Court  of  Queen's  Bench,  and 
the  judges  there,  on  the  26th  of  January,  1875,  gave  judg- 
ment in  favor  of  the  plaintiff  (").  On  the  25th  of  February, 
1876,  the  Court  of  'Appeal  reversed  that  judgment  ('),  and 
this  appeal  was  brought. 

635]  *Sir  W.  V.  Ilarcourt,  Q.C.,  and  Mr.  Aston,  Q.C. 
(Mr.  MdCfi'ory  was  with  them),  for  the  appellant:  The  ob- 
ject of  this  appeal  is  to  consider  the  authority,  or,  if  that  is 
deemed  to  be  established,  the  applicability  to  this  case  of 
Feather  v.  The  Queen  (*).  It  is  submitted  that  that  case  is 
not  to  be  supported ;  but,  at  all  events,  the  doctrine  there 
laid  down  is,  as  it  was  said  in  the  present  case  in  the  court 
below,  "not  to  be  ext^jnded."  Secondly,  it  is  submitted 
that,  assuming  that  case  to  lay  down  the  law  correctly,  still 
no  private  person  can  use  (as  of  course)  a  patented  process, 
merely  because  the  article  on  which  he  uses  it  is  to  be  sup- 
plied to  the  Crown.  And,  thirdly,  it  is  submitted  that, 
supposing  the  Crown  to  have  the  power  to  authorize  a  pri- 

(^)  The  following^  mlnate  was  on  the  contract.     But  it  was  stated  that  the  case 

books  at  the  war  office  :  "  That  the  corn-  for  the  respondents  was  really  argued  on 

panics  shall  be  protected  by  this  depart-  belialf  of  the  ji^overninent 
ment  against  the  patentees  in  the  mann-        (•)  L«vw  Hep.,  10  Q.  B.,  130;  11  Eng. 

factare  of  the  arms  to  be  contracted  for.'*  R.,  108. 

It  was  not  sUted  that  this  minute   was         (»)  1  Q.  B.  D.,  384;  16  Eng.  R.,  4lY. 
comniunicated  to  the  respondents  before        (■*)  6  B.  <fe  S.,  257  ;  35  L.  J.  (Q.B.),  200. 
the  contract,  or  had  formed  part  of  the 
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vate  person  so  to  use  a  patented  process,  it  lias  not  given 
any  such  authority  in  the  present  case. 

[The  House  desired  the  learned  counsel  to  confine  their 
arguments  to  the  second  and  third  points.] 

Arguments  continued.  The  Crown  here  did  not  make  a 
contract  with  the  respondents  to  manufacture  articles  of  a 
certain  sort,  after  a  certain  mode  of  manufacture.  The 
statement  in  the  plea  to  that  effect  is  erroneous.  The  con- 
tract was  to  provide  and  deliver.  That  contract  might  have 
betfu  fulfilled  to  the  letter  without  the  respondents  manu- 
facturing anything.  They  might  have  made  a  contract  with 
the  appellant,  or  with  any  one  of  his  licensees,  to  manufac- 
ture the  article,  and  could  then  have  satisfied  their  own  con- 
tract by  supplying  to  the  Crown  the  already  manufactured 
article.  This  consideration,  therefore,  renders  the  case  of 
Feather  v.  The  Queen  (')  inapplicable. 

But,  still  assuming  the  case  of  Feather  v.  T7ie  Queen  (*) 
to  have  been  rightly  decided,  there  is  another  ground  on 
which  it  is  inapplicable  to  the  present.  The  Crown  may 
have  a  right  freely  to  use  a  patent  without  remunerating  the 
patentee  ;  but  the  Crown  can  only  so  use  it  by  its  own  offi- 
cers^ or  servants.  The  respondents  were  not  the  officers  or 
servants  of  the  Crown,  but  were  mere  contractors  who 
undertook  to  supply  certain  manufactured  articles  to  the 
Crown. 

It  will  be  argued  that  there  is  no  difference  between  a  per- 
son who  contracts  with  the  Crown  to  do  work  for  the  Crown, 
and  a  *person  who  is  an  officer  or  servant  of  the  [636 
Crown.  But  the  distinction  exists,  and  is  considerable.  To 
deny  that  distinction  would  be  a  dangerous  doctrine  for  the 
Crown,  for  to  hold  that  all  persons  who  do  anything  for  the 
Crown  are  to  be  considered  its  servants,  might  introduce  all 
the  consequences  of  that  doctrine,  as  to  the  liability  of  a 
master  for  the  acts  of  his  servant,  wliich  was  the  subject  of 
consideration  in  Laugher  v.  Pointer  (").  Then,  if  contrac- 
tor with  the  Crown,  and  servant  of  the  Crown,  are  not  the 
same,  so  far  as  the  liability  of  the  Crown  is  concerned,  they 
cannot  be  the  same  for  any  other  purpose  ;  certainly  not  so 
for  giving  the  contractor  privileges  and  advantages  which, 
if  the  Crown  possessed  them,  could  only  be  given  by  the 
Crown  to  its  own  officers  and  servants,  working  for  its  pur- 
poses, and  acting  under  its  direct  control. 

The  Crown  supplied  these  contractors  with  the  barrel  and 
the  stock.  What  they  added  of  their  own  was  something 
manufactured  by  the  patented  process  of  the  plaintiff,  and 

(')  6  B.  *fc  S.,  257 ;  35  L.  J.  (Q  13.),  200.  (3)  5  B.  «fe  C,  547. 
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for  the  use  of  that  process  the  contractors  had  given  him  no 
compensation.  Thej'  might  have  bought  the  patented  arti- 
cle from  the  patentee,  or  from  one  of  his  licensees,  but  they 
made  it  in  their  own  workshop,  without  his  license  and 
without  any  pa3^ment  to  him  for  its  use,  and  he  was  there- 
fore entitled  to  compensation. 

They  had  no  right  to  do  this ;  and,  assuming  that  the 
Crown  had  the  right  to  do  it,  the  Crown  had  not  by  the  con- 
tract conferred  (and,  it  might  be  contended,  could  not  by 
any  contract  confer)  the  right  on  the  contractors.  The 
Crown  gave  the  profit  to  the  patentee  as  a  payment  for  the 
value  of  his  invention.  It  could  not,  as  a  matter  of  caprice, 
take  away  from  him  the  source  of  that  profit  and  give  it  to 
some  one  else.  That  would  be  to  defeat  its  own  grant  to 
one  subject  for  the  profit  of  another,  which  it  cannot  do.  It 
is  contrary  not  only  to  the  spirit  of  the  act  of  Confirmation 
of  Grrants,  43  Eliz.  c.  1,  but  is  in  direct  contradiction  to  the 
words  of  the  patent  itself,  which  says  that  it  is  to  be  con- 
strued in  a  sense  the  most  favorable  to  the  patentee.  But, 
even  if  the  Crown  did  possess  this  extraordinary  right  of 
conferring  on  one  subject  the  power  to  render  nugatory  a 
grant  it  had  made  to  another,  it  had  not  done  so  in^the 
present  instance. 

637]  *It  is  therefore  submitted  that,  if  the  Crown  by  any 
implied  reservation  of  right  in  the  grant  of  a  patent  may, 
without  compensation  to  the  patentee,  use  the  patented  pro- 
cess, it  cannot  grant  that  riglit  to  any  subject  for  his  own 
individual  profit,  and  that  in  this  particular  case  it  has  not 
by  its  contract  with  the  respondents  affected  to  confer  on 
them  such  an  advantage. 

The  Solicitor-General  (Sir  H.  Giffard\  and  Mr.  G.  Bowen^ 
for  the  respondents :  The  infringement  complained  of  here, 
is  the  mere  use  of  that  particular  part  of  the  invention  which 
consists  of  the  application  of  the  lock  to  the  stock  and  bar- 
rel— that  was  a  part  of  the  manufacture  of  the  rifle — and 
the  act  of  manufacturing  was  done  for  the  Crown.  The 
contract  itself  shows  that  to  be  so.  The  respondents  were 
bound  to  make  the  whole  rifle,  the  Crown  supplying  some 
of  the  materials  for  the  manufacture,  but  at  the  making  of 
each  portion  the  Crown  had  a  right,  bv  its  examining  offi- 
cers, to  intervene  and  examine  the  work.  That  shows  that 
a  manufacturing  was  intended  and  contracted  for.  Every- 
thing proves  that  the  Crown  required  the  work  to  be  done 
for  itself  and  in  the  public  service.  Then  the  work  is  pro- 
tected under  the  authority  of  Feather  v.  The  Queen  ('),  and 

(')  6  E  A  S.,  257 ;  36  L.  J.  (aB.),  200. 
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pablic  policy  requirtjd  that  it  should  be  so  protected.  [Lord 
Fenzance  referred  to  the  minute  in  the  war  office,  which 
declared  that  the  contractors  should  be  protected  against 
the  patentees.  Sir  W.  Harcourt  observed  that  that  declara- 
ratioa  was  not  properly  in  the  contract  itself;  but  even  if 
it  had  been  there  originally,  it  would,  as  Mr.  Justice  Mellor 
Baid  (*),  make  no  difference  whatever  in  the  matter.] 

Argument  for  the  respondents  continued:  The  respon- 
dents here  were  acting  as  the  servants  of  the  Crown.  It  can 
make  no  difference,  with  regard  to  their  possessing  that 
character  in  this  particular  matter,  whether  they  were  or 
were  not  persons  in  the  ordinary  and  daily  service  of  the 
Crown.  Ihey  were  in  its  service  for  the  purpose  of  making 
these  rifles ;  they  were  to  obey  its  orders,  and  if  they  did 
not,  might  be  punished  by  the  rejection  of  the  article 
produced.  Everything  was  to  be  done  directly  under 
*the  authority  of  the  Secretary  at  War — that  is,  the  [638 
authority  of  the  Crown.  Then  the  Secretary  at  War,  that 
is,  the  Crown,  is  alone  responsible  to  the  appellant  here, 
for  the  mode  in  which  that  work  is  done;  for  Gibson  v. 
Brand  {*)  decided  that  when  A.  gave  orders  to  B.  to  manu- 
facture an  article  according  to  a  patented  process,  A.  who 
gave  the  order,  and  not  B.,  who  executed  it,  was  liable  for 
the  infringement.  And  the  same  principle  was  acted  upon 
in  £!llis  v.  The  Sheffield 'Oas  Company  {*).  So  that  both 
these  cases  go  to  establish  that  the  employer  is  the  person 
liable,  the  mere  executant  of  the  work  being  his  servant  and 
agent.  [The  Lord  Chancellor  here  suggested  the  intro- 
duction into  the  patent  of  the  words  already  referred  to  (see 
ante^  p.  633),  and  the  argument  proceeded  on  the  assump- 
tion that  they  were  introduced.] 

Assuming  then,  that  if  the  respondents  were  agents  of  the 
Crown,  that  is,  persons  doing  this  work  for  the  Crown,  on 
the  order  of  the  Crown,  and  for  the  service  of  the  Crown, 
it  is  clear  that  they  cannot  here  be  personally  responsible  to 
the  appellant.  The  Crown,  ,which  employed  them,  em- 
ployed them  as  its  agents,  and  is  alone  responsible  for  the 
acts  of  its  agents.  That  principle  of  the  liability  of  the  em- 
ployer was  fully  sustained  by  the  Court  of  Exchequer 
Chamber  in  Grap  v.  Pullen  and  Hubble  (*),  wherei  a  person 
having  under  statute  a  power  to  order  a  thing  to  be  done, 
employed  a  contractor  to  do  it,  and  the  contractor  did  it, 
but  did  it  so  negligently  that  a  mischief  happened.  In  an 
action  for  damages  by  the  person   who   had  suffered  the 

(«)  Law  Rep.,  10  Q.  B.,  at  p.  136.        '         (=»)  2  El.  A  Bl.  767. 
(«)  4  Maa.  it  G.,  179.  (*)  6  B.  <t  S.,  970. 
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mischief,  the  court,  reversing  a  judgment  of  the  Court  of 
Queen's  Bench,  held  that  the  employer  was  personally  re- 
sponsible and  not  his  agent.  And  that  was  m  conformity 
with  Hole  v.  The  Slttingbouriie  and  Sheeriiess  Railway 
Company  (*).  In  that  case  a  railway  company  which  had 
the  power  and  authority  to  build  a  bridge,  employed  a  con- 
tractor to  build  it,  and  as  the  bridge  occasioned  "an  injury 
to  a  shipowner,  tlie  company  was  held  responsible  to  him. 
Mr.  Baron  Martin's  observations  on  the  case  (*)  are  very 
strong  upon  the  point.  It  is  not  necessary  to  make  one 
man  liable  for  the  act  of  another,  that  the  relation  of 
639]  principal  and  agent  should,  in  *strictness,  subsist 
between  them.  The  above  cited  cases  apply,  in  principle, 
here.  Here  the  employment  was  by  the  Crown,  the  work 
was  done  by  the  order  of  the  Crown,  and  in  the  service  of 
the  Crown,  and  for  th«  use  of  the  Crown  and  the  public. 
Then  the  rule  laid  down  in  Feather  v.  The  Queen  (")  ap- 
plies, and  the  respondents  cannot  be  made  personally 
responsible. 

Sir  W.  V.  Harcourt  replied. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  the 
question  in  this  case  is  one  of  great  importance  to  the  par- 
ties concerned,  and  of  considerable  general  interest.  It  has 
been  very  elaborately  argued  at  the  bar ;  but  I  think  you 
do  not  entertain  any  doubt  as  to*  the  conclusion  at  which 
you  should  arrive. 

I  will  remind  you  that  the  respondents  undertook  to 
manufacture  for  the  Crown  through  one  of  its  depart- 
ments, the  department  of  the  War  Office,  a  certain  num- 
ber of  rifles.  The  appellant  is  the  owner  of  one  or  more 
patents  connected  with  the  manufacture  of  small  arms. 
He  complains  that  the  respondents,  in  executing  the  order 
to  which  I  have  referred,  have  infringed  his  patent  rights. 
For  the  purpose  of  the  argument  it  is  admitted  between 
the  parties  that  the  patents  belonging  to  the  appellant  are 
to  be  taken  as  valid  ;  and  that  it  is  also  to  be  taken,  for  the 

Eurpose  of  the  present  argument,  that  if  those,  rifles  had 
een  supplied  to  any  subject  in  this  country,  the  manufac- 
ture of  them  was  of  such  a  kind  that  it  would  have  been  an 
infringement  of  the  patent  rights  of  the  appellant.  That 
narrows  the  question  considerably,  and  it  is  still  farther 
narrowed,  fo.r  it  has  been  insisted  on  the  part  of  the  appel- 
lant, and  was  not,  so  far  as  I  could  understand,  controverted 
by  the  respondents,  that  the  part  of  tlie  rifles  manufactured 

(»)  6  H.  &  N.,  488.  (»)  6  B.  A  S.,  257 ;  35  L.  J.  (Q.B).,  200. 

(«)  At  p.  498. 
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which  is  an  infringement  (at  all  events,  for  the  purpose  of 
this  argument)  of  the  rights  of  the  appellant,  is  that  which 
is  called  the  breech-action,  or  the  lock  of  the  manufactured 
rifle. 

My  Lords,  bearing  those  matters  in  mind,  I  may  add  that 
the  respondents  contend  that  they  are  not  answerable  to  the 
demand  *of  the  appellant  for  these  reasons.  In  the  [640 
first  place,  they  say  that  it  must  be  taken  a«  established  by 
the  case  of  leather  v.  The  Queen  {^\  decided  in  the  year 
1865,  that  the  Crown  is  not  bound  by  the  monopoly  created 
through  the  grant  of  letters  patent ;  and  they  contend  that 
in  manufacturing  these  rifles  under  the  order  to  which  I 
liave  referred,  and  to  the  particular  wording  of  which  I 
shall  presently  advert,  they  were  manufacturing  the  rifles 
for  the  Crown,  and  that,  whatever  exemption  from  the 
stringency  of  letters  patent  existed  in  the  Crown,  they  are 
entitled  to,  and  that  consequently  they  are  not  answerable 
to  the  claim  of  the  appellant.  My  Lords,  to  that  the  ap- 
pellant replies  by  three  propositions.  In  the  first  place,  he 
asserts  that  the  case  oi  Feather  v.  The  Queen  {')wsls  not 
properly  decided  ;  and  he  contends,  as  he  is  entitled  to  do, 
that  it  IS  an  erroneous  decision.  In  the  secJond  place,  he 
contends  that  even  supposing  that  case  to  h^ve  been  lightly 
decided,  yet  that  in  the  present  instance  the  respondents  were 
not  in  the  position  of  servants  or  of  agents  of  the  Crown, 
and  entitled,  to  the  privilege  of  the  Crown.  And,  in  the 
third  place,  he  contends  that  even  if  that  was  their  position, 
in  point  of  law  and  in  point  of  fact,  still,  in  this  particular 
case,  having  regard  to  the  wording  of  the  contract  between 
them  and  the  Crown,  the  privilege  of  manufacturing  free 
from  the  rights  of  the  patentee  was  not  passed  by  the  Crown 
to  them,  or  intended  by  the  Crown  to  be  exercised  by  them. 

My  Lords,  when  these  propositions  on  the  part  of  the 
apjMillant  were  stated  to  your  Lordships,  you  determined 
that,  in  the  first  instance,  at  all  events,  you  would  hear  the 
argument  upon  the  second  and  the  third  of  those  proposi- 
tions, and  not  upon  the  first.  The  argument  has  proceeded 
upon  that  footing,  and  I  think  your  Lordships  will  be  able 
to  dispose  of  the  case  with  reference  to  the  argument  upon 
those  second  and  third  propositions.  I  advert  to  that  for 
the  purpose  of  making  it  clear  that  your  Lordships  will 
assume,  without  finding  it  necessary  to  declare,  that  the 
case  of  Feather  v.  The  Queen  (')  was  properly  decided. 

My  Lords,  I  have  spoken  of  the  second  and  the  third 
propositions  in  the  argument  of  theappellant ;  but  in  point 

(')  6  B.  «fe  S.,  267 ;   36  L.  J.  (Q.B.),  200. 


32  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  L 

1876  Dixoo  y.  London  SmaU  Arms  Company.  h.li.  (E.) 

of  fact  I  think  you  will  find  that  those  two  propositions 
6'llJ  really  centre  ^themselves  in  the  second.  I  think 
when  your  Lordships  have  adverted  to  the  position  of  the 
respondents  in  this  case  with  reference  to  the  Crown — a 
position  which  must  be  tested  and  judged  of  by  the  word- 
ing of  the  contract — you  will  be  able  to  arrive  at  a  conclu- 
sion one  way  or  the  other,  whether  the  respondents  were  in 
fact  and  in  law  the  servants  and  the  agents  of  the  Crown. 
If  they  were  the  servants  and  the  agents  of  the  Crown, 
acting  on  behalf  of  and  for  the  use  of  the  Crown,  then  it 
may  be  that  they  would  have  the  privileges  with  reference 
to  the  patent  which  the  case  of  Feathei^  v.  The  Qio€en{') 
decided  to  remain  in  the  Crown,  even  althougli  there  is 
nothing  wliatever  in  the  contract  expressly  taking  notice  of 
those  privileges,  or  authorizing  the  respondents  to  exercise 
them. 

My  Lords,.  I  have  used  the  words  "  servants  or  the  agents 
of  the  Crown"  for  this  reason.  The  case  of  Feather  v. 
The  Queea  (')  decided  that  altliough  every  grant  of  letters 
patent  communicates  in  general  terms  to  the  patentee  the 
right,  and  the  sole  right,  to  use  and  to  exercise  the  inven- 
tion, and  prohibits  other  persons  from  using  or  exercising 
that  invention,  yet  that  a  grant  of  that  kind,  being  a  Crown 
grant,  must  be  construed  with  reference  to  those  principles 
which  regujate  Crown  grants,  and  that  that  which  appear^ 
from  its  wording  to  be  a  general  privilege  and  a  general 
prohibition  must  be  read  with  an  exception  in  favor  of  the 
Crown  itself;  and  inasmuch  as  an  exception  in  favor  of 
the  Crown  itself  cannot  be  a  personal  exception,  for  the 
Crown  itself  could  not  exercise  patent  rights,  the  exception 
must  be  not  only  in  favor  of  the  Crown,  but  in  favor  also  of 
those  who  act  on  behalf  of,  and  as  the  agents  of,  the  Crown. 
I,  therefore,  in  the  course  of  the  argument,  took  the  liberty 
of  proposing  to  the  Solicitor- General  the  insertion  of  words 
in  tlie  letters  patent  which  would  indicate  the  decision  of 
the  court  in  the  case  of  Feather  v.  The  Queen{') ;  and, 
with  the  exception  of  one  word  which  the  Solicitor- General 
proposed  to  add,  I  did  not  find  that  he  took  any  exception 
or  made  any  objection  to  the  words  which  I  proposed  to 
insert.  I  propose  to  read,  my  Lords,  and  1  submit  to  your 
Lordships  that  it  is  the  proper  course  that  we  should  read, 
642]  the  grant  of  the  letters  patent  as  a  grant  by  the  *Crovvn 
to  the  patentee  of  a  "license,  full  power,  vsole  privilege  and 
authority  that  he"  the  patentee,  *'liis  executors,  adminis- 
trators and  assigns,  and  every  of  them,    by  himself  and 

(>)  6  B.  4  S.  257;    36  L.  J.  (aB.),  200. 
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themselves,  or  b}''  his  and  their  deputy  or  deputies,  ser- 
vants or  agents,  or  such  others  as  he"  the  patentee,  ''his 
executors,  administrators  or  assigns,  shall  at  any  time 
agree  with,  and  no  others."  I  propose  there  to  insert  these 
words,  ''excepting  officers,  agents  and  servants  of  the 
Crown,  acting  on  behalf  of  and  for  tlie  use  of  the  Crown" 
"from  time  to  time,  and  at  all  times  hereafter,  for  the  term 
of  years  hei-ein  expressed,  shall  and  lawfully  may  make, 
use,  exercise  and  vend  the  said  invention  within  oilr  United 
Kingdom,"  &c.  My  Lords,'  I  say  I  did  not  understand  the 
Solicitor-Greneral  to  object  to  the  words  which  I  proposed 
to  insert,  except  that  he  added  to  the  words  which  I  have 
proposed  the  word  "agents,"  I  having  used  simply  the 
words  "  officers  and  servants  of  the  Crown." 

My  Lords,  the  question  then  is,  if  that  be  the  effect  of 
the  grant  of  tlie  letters  patent,  if  the  grant  is  such  that  the 
sole  privilege  is  communicated  to  the  patentee  and  to  those 
whom  he  may  license,  but  that  there  is  still  engrafted  upon 
that  an  exception  which  would  authorize  the  Crown  to  use 
the  invention,  and  would  authorize  an  agent,  an  officer,  or 
a  servant  of  the  Crown,  acting  on  behalf  of  and  for  the  use 
of  the  Crown,  to  use  the  invention,  is  it  the  case  that  the 
respondents  in  the  appeal  before  your  Lordships  fill  the 
position  of  officers,  agents  or  servants  of  the  Crown,  acting 
on  behalf  of  and  for  the  use  of  the  Crown?  Now,  my 
Lords,  in  order  to  answer  that  question  you  must  turn  to 
the  conti-act  itself.  The  Crown  was  desirous  of  being  sup- 
plied with  13,875  rifles,  and  a  tender  was  issued  whioh  ap- 
f)ears  to  have  been  circulated  among  the  different  companies 
and  manufacturers  who  might  be  likely  to  supply  these 
arms,  and,  among  the  rest,  one  of  these  tenders  was  sent  to 
the  respondents,  who  constitute  the  London  Small  Arms 
Company.  The  tender  contains  in  the  first  place  the  terms 
and  conditions  of  the  contract.  The  first  clause  is:  "The 
articles  required  are  to  be  of  the  qualities  and  sorts  de- 
scribed, and  ejjual  in  all  respects  to  the  patterns  or  samples 
and  specifications,  which  may  be  inspected  on  application, 
as  herein  directed  ;  and  to  be  delivered  by  the  contractor  at 
Lis  own  ^expense,  in  the  time  or  times  specified,  [643 
into  the  charge  of  the  officer  at  the  station  named,  accom- 
panied by  an  invoice  in  duplicate,  and  no  article  that  is  re- 
jected under  section  2  shall  be  considered  as  having  been 
delivered  under  the  contract."  The  second  clause  is,  "Pre- 
vious to  the  articles  being  received  into  store,  they  will  be 
examined  by  the  offi.cer  or  officers  appointed  for  that  ser- 
vice, and  if  found  inferior  or  defective  in  quality  they  will 
17  ExG.  Rep.  5 
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be  rejected,  and  the  contractor  is  to  remove  the  saoiQ  at  his 
own  expense  within  ten  daj^s  after  he  is  required  so  to  do, 

•  without  any  allowance  being  made  to  him  for  such  rejected 
articles."  I  pass  over  the  clauses  until  I  come  to  the  7th, 
which  is  in  these  words :  "  Should  the  articles,  or  any  por- 
tion thereof,  not  be  supplied  within  the  period  or  periods 
stipulated  for  the  delivery,  a  fine  of  2J  per  cent,  on  the 
value  of  the  articles  deficient  will  be  levied  upon  the  con- 
tractor, and  which  fine  may  be  deducted  from  any  sums  due 
to  the  contractor  under  this  or  any  other  contract,  or  de- 
manded of  him  to  be  paid  within'fourteen  davs  to  the  Pay- 
master-General, tor  the  credit  of  the  War  OflBce ;   and  in 

.  addition  thereto  the  Secretary  of  State  for  War  shall  be  at 
liberty  to  purchase  the  supplies  from  other  persons,  and  to 
charge  the  difference  between  the  price  paid  for  the  same 
and  the  contract  prices  to  the  contractor,  and  which  differ- 
ence shall  be  deducted  and  paid  in  like  manner  as  the  fines 
hereinbefore  mentioned,  and  farther,  the  Secretary  of  State 
for  War  shall  be  at  liberty,  if  he  think  fit  so  to  do,  to  ter- 
minate the  contract  at  or  after  any  one  of  the  specified 
periods  at  which  default  shall  have  been  made  either  wholly 
or  to  the  extent  of  such  default."  Then,  my  Lords,  there 
follow  the  details  of  the  articles  to  be  supplied,  which  are 
stated  to  be  "13,875  rifles.  Martini- Henry,  without  sword- 
bayonets  or  scabbards,  at  £3  10^.  (say  seventy  shillings) 
each,  less  7^.  6d.  each  for  steel  tube,  and  2^.  2d.  each  for 
stock.  Patterns  and  specifications  to  be  seen  at  the  Royal 
Small  Arms  Factory,  Enfield.  Materials  for  barrels  and 
stocks  will  be  issued  from  the  government  stores.  The 
viewing  as  required  by  specification  during  the  process  of 
manufacture  will  take  place  at  Old  Ford,  Bow,  E." 

To  that,  my  Lords,  must  be  added  what  is  not  printed  in 
the  case,  but  was  produced  by  the  parties  before  your  Lord- 
ships as  being  referred  to  in  the  tender,  namely,  the  si)ecifi- 
644]  cation  of  these  *rifles.  It  is  headed,  "Specification 
and  course  of  view  to  govern  the  supply  by  contract  of  inter- 
changeable Martini-Henry  rifles  without  sword  or  common 
bayonet.  The  following  articles  will  be  issued  from  the 
government  stores  to  the  contractors,  viz.,  steel  tubes  for 
the  barrels,  stocks  in  the  rough.  In  case. of  either  of  these 
articles  being  injured,  during  manufacture,  by  the  contrac- 
tor, they  will  be  replaced  from  the  government  stores,  and 
charged  to  the  contractor.  The  coil  mainspring  will  be  sup- 
plied by  the  Small  Arms  department,  and  inserted  in  the 
action  when  being  viewed  for  assembling  and  pull-off  by 
the  '  viewer.'     All  the  other  articles  comprising  the  arm  will 
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be  provided  by  the  contractor,  and  in  accordance  with  the 
following  list,  which  also  shows  the  material  they  are  to  be 
made  of."  I  pass  over  the  list,  and  I  pass  over  the  '*  course 
of  viewing  including  proof,"  which  is  applicable  to  the  bar- 
rels, and  does  not  concern  the  present  question.  At  page  4 
there  is  a  provision  for  viewing  the  action  of  the  breech,  and 
then  iSnally,  at  page  5,  there  is  a  clause  headed  "arm  assem- 
bled." ''The  arm  will  be  brought  in  for  view  assembled 
complete  with  all  the  parts  finished." 

Therefore,  my  Lords,  in  substance  the  result  of  the  whole 
is  this  ;  what  I  may  call  the  raw  material  for  the  barrel,  the 
steel  tube,  is  supplied  by  the  government  at  a  certain  price ; 
the  butt  or  stock  of  the  rifle  is  supplied  by  the  government 
at  a  certain  price  ;  all  the  ofher  component  parts  of  the  arm 
have  to  be  provided  or  made  (for  the  contract  is  consistent 
with  either  view)  by  the  contractors.  The  whole  compo- 
nent parts  have  to  be  inspected  from  time  to  time  by  the 
officers  of  the  government.  They  have  the  right  from  time 
to  time  to  reject  any  part  of  the  arm  while  in  the  course  of 
manufacture  which  is  not  consistent  with  the  contract  and 
the  specification  ;  and  when  the  whole  is,  to  use  the  techni- 
cal term,  "assembled,"  when  all  the  pieces  of  the  arm  are 
put  together,  then  if  it  complies  with  the  specification,  and 
in  that  case  only,  it  is  to  be  taken  oyer  and  accepted  by  the 
government,  and  the  property  in  it  is  to  pass  to  the  govern- 
ment, and,  on  the  other  hand,  the  price  is  to  be  paid  for  the 
article  to  the  contractors. 

My  Lords,  the  (juestion  then  has  to  be  asked:  During 
this  process,  what  is  the  position  of  the  person  who  is  called 
the  contractor?  He  is  clearly  not  a  servant  of  the  Crown. 
That  was  not  *contended.  There  is  no  contract  of  [645 
service  whatever  between  him  and  the  Crown.  He  is  not  an 
oflBcer  of  the  Crown  engaged  in  the  service  of  the  Crown. 
Is  he,  then,  an  agent  of  the  Crown  ?  My  Lords,  I  cannot 
find  any  ground  whatever  for  contending  that  the  contractor 
is  an  agent  of  the  Crown.  He  is  a  person  who  is  a  trades- 
man, and  not  the  less  a  tradesman  because  he  is  engaged  in 
works  of  a  very  large  and  extensive  character;  he  is  a 
tradesman  manufacturing  certain  goods  for  the  purpose  of 
supplying  them  according  to  a  .certain  standard  which  is 
laid  before  him  as  a  condition  on  which  the  goods  will  be 
accepted.  During  the  time  of  the  manufacture  the  property, 
at  all  events,  in  that  which  concerns  the  present  case, 
namely,  the  property  in  the  lock,  or  the  breech- action  of  the 
rifle,  is  not  tlie  property  of  the  Crown.  The  materials  are 
not  the  materials  oi  the  Crown.     If  the-  respondents  make 
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the  lock  themselves  the  materials  are  provided  by  the  re- 
spondents, and  the  respondents  work  upon  those  materials, 
not  as  the  agents  of  the  Crown,  but  as  conducting  their  own 
work  and  their  own  manufacture  for  the  purpose  of  supply- 
ing the  complete  arm. 

My  Lords,  I  can  find  here  no  delegation  of  authority" — no 
mandate  from  a  principal  to  an  agent ;  I  find  here  simply 
the  ordinary  case  of  a  person  who  has  undertaken  to  sup- 
ply manufactured  goods,  who  has  not  got  the  goods  ready 
manufactured  to  be  supplied,  who  has  to  make  and  produce 
the  goods  in  order  to  execute  the  order  which,  he  has  re- 
ceived. I  find  him  engaged  in  that  work  on  his  own  account; 
up  to  the  time  when  the  article  is  completed  and  handed 
over  to,  and  accepted  by,  the'  person  who  has  given  the 
order.  I  therefore  arrive  at  the  conclusion  that  there  is  not 
here  on  the  part  of  the  respondents  that  which  amounts  in 
any  way  to  the  character  or  the  status  of  an  agent,  a  servant, 
or  an  officer  of  the  Crown.  If  so,  the  respondents  are.  not 
within  the  exception  which  the  case  of  Feather  v.  The 
Queen  (')  decided  to  exist  in  letters  patent ;  and,  if  they  are 
not  within  that  exception,  it  appears  to  me  that  the  other 
question  becomes  quite  unimportant;  for  if  not  within  the 
exception,  it  would  be  impossible  that  the  Crown  could  com- 
municate to  them  a  privilege  which  was  only  a  privilege 
attaching  upon  the  Crown  itself,  and  upon  those  who  might 
be  the  agents,  servants,  or  officers  of  the  Crown. 
646]  "^Y  Lords,  that  is  the  whole  of  this  case.  It  ap- 
pears to  me,  with  great  respect  for  the  Court  of  Appeal,  that 
the  decision  of  the  Court  of  Queen's  Bench,  a  unanimous 
decision,  and  a  decision  pronounced  bv  judges  of  whom  two 
at  least  took  part  in  the  decision  of  the  case  of  Fealher  v. 
The  Qiteen  ("),  was  an  entirely  correct  decision.  Speaking 
with  great  respect  of  the  very  learned  persons  who  com- 

Fosed  the  Court  of  Appeal,  and  who  also  were  unanimous, 
am  bound  to  advise  your  Lordships  that  the  decision  of 
the  Court  of  Queen's  I^ench  ought  to  be  restored,  and  that 
of  the  Court  of  Appeal  reversed. 

My  Lords,  I  apprehend  that  your  Lordships  will  think  it 
right,  if  you  reverse  the  decision,  to  reverse  it  in  a  way 
which  will  carry  to  the  sjiiccessful  party  the  costs  in  the 
Court  of  Queen's  Bench  and  the  Court  of  Appeal. 

Lord  Hatherley  :  My  Lords,  I  have  arrived  at  the 
same  conclusion  upon  a  consideration  of  the  few  facts  which 
are  important,  as  it  appears  to  me,  for  your  Lordships'  de- 
liberation in  this  case. 

(')  6  B.  «t  S.,  257;  35  L.  J.  (Q.B.),  200. 
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In  the  first  place  I  will  direct  my  attention  to  that  which 
I  conceive  to  t)e  settled  An  the  case  of  Feather  v.  The 
Queen  ('),  as  far  as  that  case  went.  I  take  it  to  be  there 
settled  that,  notwitstanding'  letters  patent  having  been 
granted  to  a  subject,  giving  him  the  sole  and  exclusive  right 
of  manufacturing  and  vending  a  patented  article,  and  not- 
withstanding those  letters  patent  being  still  current,  it  is 
competent  to  the  Crown  to  manufacture  those  articles 
through  the  medium  of  its  officers,  its  servants,  or  its  special 
agents  if  you  will,  appointed  for  that- purpose.  The  deci- 
sion in  that  case  went  no  farther  than  that.  Then  turning 
one's  attention  to  the  few  facts,  as  I  haive  said,  which  exist 
in  this  case,  it  appears  to-  me  that  we  have  a  contract  en- 
tered into  on  the  part  of  the  respondents  with  the  Crown, 
which  contract  I  will  very  briefly  consider  presently ;  and 
we  have  to  ask  ourselves  whether  anything  can  be  found 
within  that  contract  to  induce  your  Lordships  to  say  that 
the  respondents,  by  virtue  of  that  contract,  fill  the  position 
of  being  either  servants  or  agents  to  the  Crown  in  the  manu- 
facture of  the  article  which  they  undertook  to  supply. 

*Now  there  are  two  very  well-known  modes  of  [647 
arriving  at  the  possession  of  a  manufactured  article  of  which 
you  desire  to  have  the  use — the  two  modes  recognized  both 
m  private  life,  and  in  public  engagements,  and  which  are  in 
themselves  clear,  distinct,  and  separate  in  every  way ;  al- 
though, when  you  come  to  reason  upon  cases  put  hypothet- 
ically  before  you  for  consideration,  you  may  find  in  some 
eases  that  the  boundary  line  between  that  which  is  manu- 
factured by  what  I  may  term  home  manufacture,  and  that 
which  is  bought  under  a  contract  such  as  we  have  here,  may 
be  fine — I  do  not  think  in  the  present  case  such  a  difficulty 
exists.  But,  taking  an  illustration  from  the  very  same 
character  of  case  as  that  before  us,  I  can  explain  very 
readily  what  I  meant  to  convey  by  the  observations  I  have 
just  made.  The  Crown  possesses  dockyards  in  which  vessels 
are  built — it  possesses  divers  manufactories  in  its  public 
arsenals  which  are  put  in  use  by  the.  Crown  by  means  of  its 
servants  and  agents.  There  is,  I  think,  at  Plymouth,  a 
large  biscuit  manufactory,  through  the  medium  of  which 
all  the  buscuit  for  the  navy  is  or  used  to  be  (I  do  not  know 
whether  it  is  now  or  not)  manufactured  avowedly  by  the 
Crown ;  and  in  those  numerous  cases  which  occurred  some 
few  years  ago  upon  Bovill's  patent  with  regard  to  the  grind- 
ing of  com,  reference  was  made  to  the  use  of  his  apparatus 
in  the  Royal  Biscuit  Manufactory.     I  take  it  that  the  Crown 
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through  its  servants  and  its  agents  would  be  at  perfect 
liberty  under  Feather  v.  The  Qu€en  (*),  acting  in  its  own 
factory,  to  carry  on  that  manufacture  without  paying  any 
royalty,  except  as  a  manner  of  bountj''  on  the  part  of  the 
Crown,  to  the  patentee  of  the  machinery  which  was  em- 
ployed in  such  a  work.  So,  again,  whilst  building  their 
ships  in  their  naval  arsenals,  the  Crown  and  its  officers 
would  be  entitled  to  make  use  of  the  very  largely  multiplied 
patent  inventions  which  exist  with  reference  to  the  construc- 
tion of  a  ship,  without  paying,  except  as  I  have  said  by 
way  of  bounty,  any  premium  to  the  patentee  for  the  use  of 
any  invention  or  any  article  which  has  been  patented. 

feut  then  one  has  to  ask  w^hether,  in  the  documents  which 
we  find  before  us,  there  is  anything  at  all  approaching  to 
this.  Now  I  apprehend,  my  Lords,  that  when  you  speak 
of  a  home  manufacture,  and  a  manufacture  through  the 
648]  medium  of  servants  and  *agents  of  your  own,  you 
ordinarily  mean,  although  in  some  cases  some  elements 
may  be  wanting,  and  in  others,  others — that  there  is  a  plant 
— tnat  you  have  an  establishment — that  you  either  have  in 
your  own  possession  or  have  acquired  by  purchase  the  article 
ui)on  which  you  are  to  operate  in  bringing  your  manufac- 
ture to  perfection — and,  having  done  all  that,  you  proceed 
to  manufacture  as  you  think  St,  at  your  own  time  and  in 
your  own  manner,  stopping  the  manufacture  when  you 
think  fit  so  to  do,  and  retaining  the  control  over  it  in  your 
own  hands.  I  do  not  think  that  that  would  be  interfered 
with  because  you  might  give  out  one  or  two  portions  of  it  to 
be  manufactured  by  piece-w^ork,  if  you  think  fit  to  do  so. 
But  how  different  is  that  from  the  contract  which  you  enter 
into  when  you  go  out  into  the  open  market  and  purchase 
an  article.  For  instance  if,  for  some  reason  or  other,  the 
Crown  should  cease  to  manufacture  its  own  biscuit,  and 
should  apply  to  tlie  large  contractors  who  contract  for  the 
supply  of  articles  of  this  description — provision  contractors 
and  the  like — and  offer  to  them  contracts  to  be  tendered  for 
and  say :  We  give  up  .our  plant,  we  give  up  the  persons 
who  have  been  engaged  in  our  service,  the  persons  who  have 
been  employed  in  carrying  on  tliis  work,  we  think  it  bene- 
ficial to  the  public  that  we  should  become  purchasers, 
instead  of  manufacturers  of  this  article. 

My  Lords,  it  appears  to  me  that  that  is  the  simple  thing 
that  has  occurred  nere.  I  am  stopped  from  considering  all 
the  nice  distinctions  which  might  be  made  in  the  case  of  a 
contract  in  such  a  form,  or  in  sucli  another  form,  and  the 
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like;  and  I  ask  myself.  What  is  the  contract  we  have  here? 
Now  the  first  observation  I  make  upon  it  is  this :  there  is  a 
printed  document  which  is  issued,  and  which  is,  obviously, 
from  its  printed  form,  and  from  what  you  there  find,  intended 
to  be  a  form  for  inviting  tenders  for  every  description  of  sup- 
that  the  government  may  think  fit  to  require  tenders  for. 
'he  first  documenti— tliat  document  which  is  dated  "War 
OflS.ce" — is  to  invite  tenders  for  rifles,  and  it  has  the  word 
"  rifles  "  introduced  into  it.  It  might  have  been  for  biscuits ; 
it  might  have  been  for  anchors,  patented  in  a  certain  manner, 
or  otherwise  ;  but  it  happens  to  b^  for  rifles.  There  is  no 
reference  in  that  document  whatever  to  patents.  This  being, 
as  I  have  observed,  a  printed  document,  it  has  no  reference 
at  all  to  patents  *or  to  dealing  with  patents  in  regard  [649 
to  the  articles  which  were  to  be  supplied  under  the  contract. 
If  there  was  any  intention  of  handing  over  an  authority  on 
the  part  of  the  Grown,  if  the  Crown  conceived  that  it  had 
such  a  right,  which  I,  for  one,  am  not  satisfied  could  in  any 
way  be  established — if  there  was  any  intention  of  handing 
over,  with  the  contract,  by  others,  to  supply  what  the 
Crown  did  not  think  it  convenient  to  manufacture  for  itself, 
the  power  and  authority  to  the  contractors  of  providing 
themselves  with  patented  articles  for  that  purpose  without 
obtaining  a  license  from  the  patentee,  or  without  purchas- 
ing them  frojn  the  patentee — J  apprehend  that  if  that  idea 
had  crossed  anybody's  mind  in  framing  this  invitation  to 
tender,  we  should  have  found  some  reference  to  patents  in 
it,  whereas  we  find  none ;  we  find  only  a  contract  to  deliver 
a  certain  article  patented  or  unpatented. 

After  that  comes  the  tender,  exactly  in  the  same  form ; 
and  then  after  that  the  specification.  I  do  not  intend  to 
occupy  your  Lordships'  time  at  any  length  upon  this  sub- 
ject, especially  after  it  has  been  so  luUy  discussed,  as  it  has 
been,  by  the  noble  and  learned  Lord  on  the  woolsack,  who 
has  preceded  me  ;  but  I  can  find  nothing  in  any  portion  of 
the  specification  which  leads  me,  at  any  rate,  to  the  conclu- 
sion that  the  Crown  intended  that  this  supply  should  be 
different  from  any  other  supply  which  a  person  or  a  com- 
pany may  desire  to  have  when  he  is  going  to  do  any  work 
upon  a  large  scale — anything  which  can  make  this,  in  fact, 
different  from  many  cases  that  were  suggested  in  the  course 
of  the  argument.  One  of  those  cases,  which  was  suggested 
at  first  by  my  noble  and  learned  friend  on  the  woolsack, 
was  the  case  of  a  contract  with  a  builder  to  build  you  a 
houses  You  might  say, — I  wish  to  have  a  house  built,  and 
I  give  you  a  certain  specification  uj>on  the  subject  on  which 
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your  contract  is  to  be  framed.  I  intend -to  have  the  dif- 
ferent things  which  are  of  principal  importance  in  the  house 
provided  for  in  a  certain  fashion.  And,  just  as  this  contract 
which  we  have  before  us  provides  in  the  specification  for  a 
pattern  gun,  which,  I  assume,  includes  the  breech-action, 
lor  which  the  appellant  has  a  patent  by  purchase  from  the 
patentee  ;  so  in  the  same  way,  I  suppose,  the  specification 
for  a  house  would  indicate  that  the  windows  w^ere  to  be  of  a 
certain  pattern,  with  reference  to  the  glass  or  the  fixing  of 
650]  them,  and  that  the  cowls  of  the  chimneys  *were  to  be 
of  a  certain  patented  form.  How  would  that  contract  be 
construed  by  any  court  whatsoever  ?  It  would  be  held  that 
the  contractor  was  bound  to  acquire  those  windows  and 
those  cowls,  and  to  acquire  them,  like  everything  else  that 
he  acquired,  of  course  lawfully  and  not  unlawfully. 

That,  my  Lords,  is  all  that  the  Contract  amounts  to  here. 
Here,  on  the  one  hand,  the  officers  of  the  government  say : 
We  do  not  intend  to  do  home  manufacture  ;  we  have  home 
manufactories,  but  we  do  not  intend  to  use  them  for  this 
purpose ;  we  have  home  manufactories  for  cannons,  provi- 
sions, biscuits,  and  the  like,  but  we  do  not  intend  to  carry 
on  these  home  manufactures  at  all ;  we  intend  to  purchase 
these  articles,  and  to  obtain  a  tender  of  the  prices  at  which 
they,  are  to  be  supplied.  We  have  furnished  a  pattern, 
which  is  to  be  followed,  iand  that  pattern,  as  it  happens, 
involves  a  patent  breech  to  the  gun,  which  is  to  be  furnished. 
The  contractor  says :  I  undertake  to  furnish  you  with  all 
this ;  and  he  being  a  contractor  who  is  furnishing  for  a  given 
price,  for  a  profit  to  himself,  not,  as  it  appears  to  me,  in 
any  sense  in  which  the  word  can  be  used,  as  an  agent  for 
the  Crown,  but  simply  as  engaging  to  sell  to  the  Crown,  to 
supply  to  the  Crown,  this  article  in  this  form  ;  he  is  under- 
taking to  do  all  that.  Of  course  if  a  patented  portion  comes 
in  his  way  in  the  pattern  gun  which  has  been  furnished  to 
him,  tiiat  patented  article  he  must  provide  in  a  lawful 
manner.  I  cannot  understand  in  the  least  that  he  is  placed 
in  any  position  of  difficulty  whatever.  Several  possible 
positions  of  difficulty  were  suggested ;  but  if  he  did  make 
the  complaint,  and- made  it  with  any  justice,  that  he  could 
not  obtain  the  articles  of  a  patented  character,  I  apprehend 
the  answer  of  the  Crown  would  be  :  We  told  you  tnat  you 
might  look  at  the  pattern — at  the  specification  of  the  article 
you  were  to  furnish — before  you  made  your  tender.  You 
made  your  tender.  We  presume  you  considered  all  these 
things  beforehand.  If  you  have  not  done  so,  it  is  your 
fault ;  it  is  no  fault  at  all  of  tUose  who  entered  into  the  con- 
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tract  with  you.  Under  these  circtimstances  I  cannot  under- 
stand how  this  contract  can  be  said  to  be  anything  else 
than  a  contract  of  those  who  have  tendered,  and  who  are 
acting  as  contractors  for  the  sale  of  an  article  they  have 
manufactured,  just  like  any  other  articles  they  are  in  the 
habit  of  manufacturing ;  and  I  think  that  *the  privi-  [651 
lege  which  would  have  attached  to  the  Crown  for  its  own 
manufacture  connot  be  considered  to  attach  to  a  person 
who,  on  his  own  behalf,  enters  into  this  contract,  and  under- 
takes to  supply  the  Grown  with  these  articles. 

For  these  simple  reasons,  my  Lords,  it  appears  to  me' that 
this  case  becomes,  when  it  is  thoroughly  silted,  sufficiently 
plain  in  its  result,  although  undoubtedly  one  ought  to  speak 
with  some  hesitation  upon  the  subject  when  one  sees  the 
unanimity  which  prevailed  in  the  court  from  which  the 
appeal  is  .brought.  But,  on  the  other  hand,  one  must  set 
off  against  that  the  unanimity  which  existed  in  the  court 
whose  original  judgment  was  reversed  on  that  occasion. 

Lord  PENZANcfe :  My  Lords,  I  am  very  glad  that  this 
case  should  have  received  so  full  and  so  very  elaborate  an 
argument,  not  only  on  account  of  the  importance  of  the  case, 
and  the  principles  involved  in  it ;  but  because  I  think  the 
result  of  that  argument  has  been  to  show  that  the  real  point 
upon  which  the  case  turns  is  narrowed  to  a  very  small  one. 

My  Lords,  I  conceive  that  the  real  question  in  this  case  is 
simply  this,  whether  under  the  circumstances  'the  contract 
which  was  made  between  the  respondents  and  the  govern- 
ment was  a  contract  of  agency  or  a  contract  of  sale  ;  and  I 
conceive  that  the  argument  on  the  part  of  the  respondents 
that  it  was  a  contract  of  agency,  rests  upon  the  general 
proposition  that  in  all  cases  where  an  individual,  bargaining, 
contracts  to  sell  a  completed  article,  which  is  to  be  manufac- 
tured according  to  the  special  directions  of  the  purchaser, 
he  is,  while  in  the  course  of  manufacturing  that  completed 
article,  the  agent  of  the  purchaser.  It  seems  to  me  that  it 
is  impossible  for  the  respondents'  argument,  as  presented 
at  the  bar  of  your  Lordships'  House,  to  be  correct  unless  it 
goes  that  length.  It  must  go  the  length  of  asserting  that 
where  an  article  required  specially  to  be  made  is  ordered  of 
a  tradesman,  subject  to  a  condition  and  bargain  on  the  part 
of  the  orderer  that  he  will  accept  the  article  when  made,  if 
satisfactory  and  if  in  accordance  with  his  order,  the  trades- 
man while  in  the  course  of  making  the  article  is  throughout 
acting  as  the  agent  of  the  purchaser. 

*Now,  my  Lords,  I  say  it  is  necessary  to  go  that    [652 
length,  because  in  the  present  case  the  basis  of  the  whole 
17  Eng.  Kep.  6 
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argument  is  the  case  of  Ftather  v.  The  Queen  ('),  in  which 
it  was  decided  that  although  a  patent  created  a  monopoly  as 
against  all  the  Queen's  subjects  in  the  patentee,  yet  it 
reserved  to  the  Crown  the  use  of  the  invention  without 
regard  to  the  patentee's  rights.  That  is  the  basis  of  the 
argument,  and  in  order  to  carry  the  argument  forward  it  is 
necessary  to  make  out  that  in  this  case  the  Crown  has  used 
the  invention.  We  all  know  that  the  Crown  is  an  abstrac- 
tion, and  that  the  Queen  individually  could  not  use  the 
invention.  Therefore,  if  there  has  been  a  use  of  the  inven- 
tion "by.  the  Crown  it  could  only  be  by  the  Crown's  agents  ; 
and  so  it  is  that  the  argument  comes  round  to  the  point, 
whether  upon  a  contract  which  no  one  will  deny  to  be,  upon 
the  face  of.it,  a  contract  of  sale,  there  is  a  contract  of  agency 
during  the  carrying  out  of  the  work — a  contract  of  agency 
which  when  completed  must  end  in  a  sale  of  the.  property 
in  the  completed  thing,  and  a  passing  over  of  it  to  the 
purchaser. 

Now,  I  will  not  trouble  your  Lordships'  by  reading  again 
the  contract  which  my  noble  and  learned  friend  on  the  wool- 
sack has  read  in  detail ;  but  it  is  obvious  from  the  terms  of 
it  that  it  is  a  contract  for  the  supply  of  certain  articles  to 
be  delivered  in  certain  quantities,  at  certain  times.  It  is 
also  obvious  that  the  articles  are  not  to  be  received  unless 
they  come  up,  in  the  opinion  of  the  Crown  officers  who  are 
to  inspect  them,  to  the  sample  and  the  specification  accord- 
ing to  which  they  were  to  be  made.  The  contract  itself 
contains  of  course  a  reference  to  the  specification ;  and  it 
has  been  argued  that  that  specification  in  some  respect 
alters  the  character  of  the  contract.  Now,  in  this  specifica- 
tion I  can  find  nothing  but  this — certainly  the  language 
used  in  the  specification  seems  to  contemplate  that  the  arm 
as  a  completed  article  is  to  be  manufactured  at  the  premises 
of  the  respondents,  because  in  the  tender  which  the  respon- 
dents made  I  find  that  under  the  heading  of  the  place  wnere 
the  viewing  is  to  take  place  during  the  process  of  manufac- 
ture, they  put  the  address  of  ''Old  Ford,  Bow."  Again, 
I  find  that  the  arms  are  to  be  taken  over  by  the  Royal  Small 
Arms  Factory  superintendent,  at  the  company's  manufac- 
653]  tory  at  Old  *Ford.  Then,  again,  in  the  specification 
I  find  the  manufacture  by  the  respondents  in  so  many  terms, 
spoken  of  thus :  "A  standard  working  pattern  arm,  with  the 
standard  jegs  and  gauges,  will  be  kept  at  the  inspection  de- 
partment for  reference,  and  to  enable  the  contractors  to  make 
similar  gauges  for  guiding  their  manufacture  according  to 
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the  specification."  Therefore,  I  think,  it  is  a  fair  resnlt  of 
this  specification,  Qoupled  with  the  words  of  the  tender 
which  was  put  out  by  the  government,  that  the  respondents 
were  to  manufacture  the  article  as  a  complete  article.  But 
it  is  impossible,  I  think,  to  say  upon  the  face  of  either  the 
contract  or  the  specification  that  they  were  bound  to  make 
every  individual  part  of  it.  It  is  impossible  to  say  that  they 
would  not  have  fulfilled  their  contract  if  in  the  course  of 
manufacturing  the  entire  arm  they  had  introduced  parts 
which  had  been  made  by  other  people  or  came  from  other 
sources. 

That,  my  Lords,  being  the  state  of  the  contract,  the-ques- 
tion  which  occurs  is,  whether  there  is  anything  in  that  con- 
tract to  turn  it  into  a  contract  of  agency.  Now,  my  Lords, 
in  asking  that  question  several  tests  have  occurred  to  my 
mind  which  might  throw  some  light  upon  the  subject. 
First,  could  the  respondents,  if  a  foreign  government  had 
wanted  a  thousand  6f  these  breech-actions,  have  sold  a 
thousand  of  those  breech-actions  which  were  in  the  course 
of  being  made  at  their  factory  1  And  if  they  had  sold  them, 
and  if  nevertheless  they  had  supplied  the  British  govern- 
ment with  the  requisite  and  agreed  quantity  of  arms  at  the 
agreed  times,  would  Her  Majesty's  government  have  had 
any  cause  of  action  against  them  ?  If  they  were  making 
them  as  the  agents  of  Her  Majesty's  government,  as  fast  as 
every  piece  oi  work  was  put  upon  the  material  it  would  be- 
come the  property  of  the  government,  the  government  would 
have  an  interest  in  it,  and  the  respondents  would  not,  as  it 
appears  to  me,  be  able  to  sell  or  part  with  it  to  anybody 
else.  But  if  they  were  only  under  a  bargain  to  deliver  a 
certain  number  of  articles  at  a  certain  time,  then,  although 
in  the  first  instance  they  may  have  intended  certain  portions 
of  the  work  to  be  applied  to  the  fulfilment  of  that  contract, 
there  might  be  nothing,  if  they  were  not  agents,  to  prevent 
their  parting  with  them  to  other  people. 

Then,  again,  could  the  Crown,  which  is  looked  upon  ac- 
cording *to  the  argument  as  the  employer,  the  au-  [654 
thority  whose  agents  the  respondents  were, — could  the 
Crown,  while  the  work  was  going  on,  order  the  dismissal  of 
a  particular  workman,  or  order  any  step  to  be  taken  which 
the  oflBcers  of  the  Crown  thought  desirable  ?  Could  they 
give  any  special  directions  for  doing  the  work  in  a  special 
way,  or  was  that  entirely  in  the  power  of  the  respondents  ? 
If  the  respondents  were  their  agents,  doing  their  work  under 
a  contract  of  agency,  it  would  seem  to  follow  that  the  prin- 
cipal might  withdraw  any  previous  orders  he  had  given, 
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and  order  that  the  thing  should  be  done  in  a  different 
way.  Of  course  when  the  question  of.  remuneration  came 
to  be  considered,  that  might  impose  upon  the  employer 
some  farther  pecuniary  liability ;  but,  so  to  speak,  he 
would  be  master  of  the  work,  and  would  be  entitled  to  give 
such  orders  as  he  pleased  while  the  work  was  going  on. 

Another  test  occurs  to  me.  Suppose  a  fire  had  taken 
"place  at  the  factory  while  this  work  was  being  done,  and 
some  of  these  articles  had  been  either  injured  or  utterly  de- 
stroj'^ed,  at  whose  lisk  would  that  have  been  ?  My  Lords, 
there  can  be  but  one  answer.  I  speak  only  of  the  breech- 
action.  I  pass  by  those  portions  of  the  work  which  were 
provided  by  the  Crown^.  With  regard  to  the  breech-action, 
those  things  upon  which-  the  respondents  had  been  doing 
work,  with  a  view  to  complete  this  contract  ultimately,  by 

f)resenting  a  complete  arm,  there  can  be  no  doubt  that  any 
OSS  which  happened  by  tire  to  those  portions  of  the  work 
would  fall  upon  the  respondents  theiriselves. 

Then,  agam,  as  to  the  rate  at  which  the  work  should  pro- 
ceed ;  provided  they  complied  with  the  contract,  by  deliver- 
ing the  requisite  quantity  of  arms  at  the  given  time,  the 
government  would  not  have  had  the  ordinary  power  which 
an  employer  has  of  either  accelerating,  or  retarding  the  rate 
at  which  the  work  was  to  proceed. 

My  Lords,  all  these  may  be  trifling  matters,  but  they  are 
all  incidents  which  appear  to  me  to  belong  to  a  contract  of 
agency,  as  distinguished  from  a  contract  of  sale.  I  think 
the  true  distinction  in  this  case  is  between  an  authority  or 
mandate  to  do  a  thing  for  a  money  reward,  in  the  doing  of 
wliich,  whether  the  individual  is  a  servant  or  only  a  con- 
655]  tractor,  he  is  all  along  acting  *as  an  agent,  and  a 
contract  for  the  supply  and  acceptance,  if  approved,  when 
completed,  of  an  article  to  be  made  by  the  contractor,  in  the 
maldng  of  which  the  contractor,  though  working  under  in- 
spection, is  all  along  acting  on  his  own  behalf,  and  at  his 
own  risk.  I  conceive  that  this  latter  description  is  a  descrip- 
tion which  properly  applies  to  the  contract  in  this  case,  and 
consequently  that  the  respondents  never  were  the  agents  of 
*the*Crown,  and  therefore  are  unable  to  set  up  the  immunity 
which  the  Crown  enjoys. 

My  Lords,  I  wish  to  say  one  word  u.pon  another  branch 
of  the  subject.  Supposing  it  is  said  triat  the  Crown  has 
power  to  authorize  an  agent  to  do  work  for  it  which  would 
otherwise  be  an  infringement  of  a  patent,  must  there  or 
must  there  not  be  some  autiioriry  beyond  a  mere  authority 
to  make  the  patented  article  ?    Must  there  or  must  there  not 
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be  some  authority  to  make  it  without  a  license  from  the 
patentee  ?  Now,  1  confess  I  incline  to  the  opinion  that  Sir 
William  Harcourt's  argument  upon  that  subject  is  well 
founded.  This  patent  reserves,  as  patents  generally  do, 
always  I  believe  now,  a  power  in  the  Crown  to  demand  of 
the  patentee,  the  making  of  any  quantity  of  the  patented 
article  the  Crown  may  require,  at  reasonable  prices.  No 
doubt  that  means  a  price  which  will  remunerate  him  as  a 
patentee.  On  the  other  hand,  the  case  of  Feather  v.  The 
Queen  ("),  which  we  assume  for  this  purpose  to  be  good  law, 
declares  that  the  Crown  may  do  it  without  giving  any 
reward  whatever.  But  I  cannot  help  thinking  that,  whether 
the  Crown  should  or  should  not,  in  any  particular  case,  de- 
sire to  take  advantage  of  that  immunity,  must  be  a  question 
upon  which  the  Crown  is-entitled  to  exercise  its  discretion, 
and  therefore  that  any  bare  contract  (supposing  that  this 
were  one  of  that  character,  which  I  have  already  pointed 
out  I  do  not  think  it  is)  with  an  agent  to  do  the  work,  if  the 
Crown  says  nothing  to  the  effect  that  he  is  to  do  it  without 
reference  to  a  patentee's  rights,  will  not  be  sufficient  to 
show  that  the  Crown  was  exercising  such  an  election,  and 
consequently  the  agent,  without  such  express  authority, 
would  have  no  right  to  infringe  the  patent.  My  Lords,  I 
say  that  with  some  hesitation,  because  my  noble  and  learned 
friend  on  the  woolsack  appeared  to  think  otherwise.  It 
*is  not  perhaps  material  in  this  case,  because  all  [656 
your  Lordships  are  I  believe  of  opinion  that  on  the  main 
point  the  judgment  of  the  court  below  must  be  reversed, 
and  the  judgment  of  the  Court  of  Queen's  Bench  restored. 

Lord  O'Hagan  :  My  Lords,  this  case  has  been  narrowed 
BO  much  and  discussed  so  thoroughly  that,  but  for  its  gen- 
eral importance  and  the  singular  conflict  of  judicial  opinion 
upon  it,  I  should  have  declined  to  add  anything  to  the 
observations  of  my  noble  and  learned  friends.  I  shall 
state,  in  the  briefest  terms,  the*  grounds  of  my  agreement 
with  them. 

I  am  strongly  of  opinion,  with  the  learned  judges  whose 
decision  in  Feather  v.  TJie  Queen  (*)  is  the  subject  of  our 
present  consideration,  that  it  is  not  desirable  to  extend  the 
principle  established  by  that  case  («).  I  do  not  think  that 
it  should  be  extended  for  any  of  the  reasons*  which  have 
been  suggested  to  your  Lordships:  and  it  seems  to  me 
that  the  ruling  of  tlie  Court  of  Appeal,  if  adopted  by  this 
House,  would  involve  such  an  extension,  with  very  serious 
consequences. 

0)  6-B,  4&  S.,  257 ;  85  L.  J.  (Q.B.),  200.     («)  See  Law  Rep.,  10  Q.  B.,  at  pp.  136-138. 
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In  Feather  v.  The  Queen  {')  the  contention  was  between 
the  Crown  and  the  patentee.  Here  it  is  between  two  sub- 
jects, one  of  whom  complains  of  the  other  as  having  in- 
fringed on  his  undoubted  right ;  and  unless  in  the  doing  of 
the  thing  complained  of  the  Crdwn  was  really  the  actor, 
and  the  respondent  its  mere  servant  or  agent,  obeying  its 
express  command  for  its  sole  use  and  benefit,  the  invasion 
of  the  patent  was  unwarranted,  and  the  appellant  must 
prevail. 

But  for  the  opinions  which  have  been  expressed  the  other 
way,  I  should  hold  it  clear  that  the  respondents  were  not 
the  servants  or  the  agents  of  the  Crown,  so  as  to  obtain,  for 
an  admitted  infringement,  the  immunity  which  the  law,  as 
it  stands,  must  be  taken  to  afford  to  the  Crown.  They  were 
not  servants  or  agents  for  that  purpose,  acting  under  a  mas- 
ter's control,  dealing  with  a  master  s  property,  and  attend- 
ing merely  to  a  master's  interests.  They  were  contractors 
6o7]  making  a  specific  bargain  for  *their  own  profit,  and 
securing  that  profit  by  operating,  on  property  of  their  own. 
They  entered  freely  into  a  contract  "  to  provide  and  deliver" 
the  articles  specified  in  it.  During  the  preparation  of  those 
articles,  the  property  with  which  they  dealt  continued  to  be 
their  own,  save,  pernaps,  so  far  as  the  materials  to  be  man- 
ufactured were  supplied  to  them.  Until  the  contract  was 
complete,  they  used  that  property  as  they  pleased,  on  their 
responsibility  and  at  their  own  risk ;  and  it  was  in  the  power 
of  the  Crown  to  reject  their  work  at  any  time  before  the 
completion  and  delivery  of  it.  I  think  it  impossible  to  say 
that,  in  such  circumstances,  the  incidents  of  the  relation  of 
master  and  servant,  or  superior  and  agent,  attached  as  be- 
tween the  contractors  and  the  Crown. 

It  has  been  urged  that  the  contract  was  to  **  make  "or 
*' manufacture"  the  rifles.  I  find  nothing  in  its  terms,  or 
in  the  specification  or  the  schedules,  to  necessitate  any  such 
construction  of  it.  As  I  have  said,  the  contractors'  under- 
taking is  "provide  and  deliver,"  and  the  specification  begins 
by  the  consistent  use  of  the  word  ''supply."  I  conceive 
that  the  exigency  of  that  undertaking  would  have  been  an- 
swered if,  manufacturing  the  materials  supplied  by  the 
Crown,  they  had  supplemented  them  and  finished  the  arms 
by  other  materials,  including  the  patented  article,  however 
and  from  whomsoever  they  might  have  been  procured.  The 
contract  was  not  of  service  but  of  sale,  for  the  contractors' 
own  benefit,  of  certain  commodities,  fulfilling  certain  con- 
ditions, and  to  be  paid  for  on  certain  terms  ;  and  if  those 

(»)  6  B.  «fe  S.,  257  ;  85  L.  J.  (Q.B.),  200. 
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conditions  were  fulfilled,,  whether  by  their  own  workman- 
ship or  articles  provided  at  their  instance,  I  apprehend  the 
Crown  could  not  have  rejected  the  commodities ;  as,  on  the 
other  hand,  its  riglits  of  rejection  on  non-fulfilment  until 
the  moment  of  delivery  remained  intact,  a  state  of  things 
difficult  to  be  reconciled  with  the  theory  of  agency  or 
service. 

The  exact  position  of  the  parties,  in  this  regard,  seems  to 
me  to  have  been  somewhat  misconceived  by  the  learnt 
judges  of  the  Court  of  Appeal  when  they  described  the 
Crown  as  ''  supplying  the  materials  and  simply  ordering  the 
manufacture  of  an  unmanufactured  article."  If  this  had 
been  so  ;  if  all  the  materials  had  been  supplied  by  the  Crown 
to  its  own  hired  servants,  acting  in  its  own  premises,  exer- 
cising no  discretion,  and  having  no  ^property,  but  [658 
merely  carrying  its  orders  into  effect,  the  cases  cited  as  to 
the  liabilities  oi  principals  might  have  application,  and  the 
Crown  might  have  been  regarded  as  itseli  the  manufacturer 
and  protected  by  the  implied  exception  of  the  patent.  But 
the  facts  appear  to.  me  to  be  otherwise,  as  I  have  indicated 
already,  and  I  agree  with  Mr.  Justice  Archibald  (')  that 
*'the  contract  might  have  been  performed  by  supplying  ar- 
ticles manufactured  long  before  the  date  of  the  contract. 
The  rifles  were  to  be  furnished  by  sub-contractors,  and  it 
was  not  a  case  in  which  the  Crown  was  manufacturing 
itself." 

Then  it  was  competent  for  the  contractor  to  have  fulfilled 
fiis  agreement  to  the  letter  by  paying  for  the  license  of  the 
patentee ;  and  the  contract  does  not,  on  any  construction  of 
It,  expressly  or  implicitly  declare  that  the  Crown  designed 
or  directed  the  dispensing  with  that  license.  The  order  "  to 
provide  and  deliver"  involved  neither  requirement  nor  ap- 
proval of  illegality,  and  cannot  be  assumed  to  have  been 
issued  with  the  desire  that  the  contractor  should  act  without 
the  permission  of  the  patentee,  and  therefore,  so  far  as  he 
was  concerned,  in  fmud  of  individual  right  and  in  contra- 
vention of  the  law.  Surely,  the  contrarv  assumption,  if 
any,  should  be  made.  If  the  work  could  be  done  m  one  of 
two  ways — legally  or  otherwise — ought  we  to  suppose  that 
the  legal  mode  was  not  contemplated,  in  th^  absence  of 
clear  words  forbidding  it?  But  there  are  no  such  words. 
There  is  not  in  this  case  any  protective  or  fortifying  order  of 
the  Crown,  if  any  order  could  have  been  so,  by  which  one 
subject  can  shield  himself  from  the  consequences  of  his 
invasion  of  another's  right;   and,  on  this  ground  Sir  W. 

(')  Law  Rep.,  10  Q.  B.,  138. 
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Harcourt's    argument    appears    to    me    unanswered    and 
sufficient. 

As  to  the  reasoning  based  on  considerations  of  policy,  I 
shall  only  say  that  it  cuts  both  ways.  The  Crown  appears 
to  me  to  have  guarded  the  public  interests,  by  the  frame  of 
the  patent,  with  abundant  care.  It  secures  the  service  of 
the  patentee  on  terms  dictated  by  itself,  and  with  penal  con- 
sequences of  a  grave  character  if  that  service  be  not  fitly 
r^dered ;  and  it  has  power,  if  necessary,  to  increase  the 
•stringency  of  the  conditions  of  its  grants.  But,  on  the  other 
659]  hand',  policy  and  justice  seem  equally  to  demand  *that 
we  should  not  be  persuaded  lightly  to  adopt  a  view  deroga- 
ting largely  from  the  rights  which  a  patentee  has  purchased 
by  nis  genius,  his  labor,  and,  it  may  be,  his  fortune,  and 
which  are  vested  in  him  for  the  interests  of  society  more 
than  for  his  own.  At  the  very  least,  a  royal  order,  relied 
upon  as  authorizing  injurious  interference  with  profits  which 
are  solemnly  secured  to  him  by  royal  grant,  should  be  clear 
and  unequivocal  if  it  is  to  be  effective :  and  no  such  order, 
as  I  have  said,  has  been  proved  in  this  case.  The  argument 
from  policy  does  not,  therefore,  help  the  respondents. 

With  very  sincere  deference  for  the  Court  of  Appeal,  and 
such  distrust  of  my  own  judgment  as  that  deference  sug- 
gests, I  am  obliged  to  concur  in  the  reversal  proposed  to 
your  Lordships. 

'Lord  Selborne:    My  Lords,  I  agree  with  the  opinions 
which  have  already  been  expressed.  ^ 

I  consider  the  case  of  Feather  v.  The  Queen  (')  to  have^ 
letermined  that  letters  patent  for  inventions  operate  to* 
;rant  an  exclusive  privilege  to  the  patentee  against  all  the 
subjects  of  the  Crown  ;  and  that  the  Crown  is  not  bound  by 
them,  not  (strictly  speaking)  because  it  is  impliedly  ex- 
cepted, but  because  the  privilege  granted  is  a  privilege 
against  the  subjects  only,  and  not  a  privilege  against  the 
Crown.  But,  for  the  purpose  of  testing,  in  this  or  in  any 
other  case,  the  consequences  of  that  decision,  I  see  no  rea- 
son to  object  to  the  manner  in  which  it  was  put  by  my 
noble  and  learned  friend  on  the  woolsack,  viz.,  as  if  the 
sovereign,  and  the  officers,  agents,  and  servants  of  the  sov- 
ereign, nad  been  expressly  excepted  from  the  operation  of 
the  grant. 

I  agree  with  the  Court  of  Queen's  Bench  that  this  deci- 
sion is  not  to  be  extended  by  any  reasoning  from  the  con- 
venience of  the  Crown  or  of  the  public  service,  or  from  any 
idea  that  it  practically  comes  to  the  same  thing,  whether  the 

(>)  6  B.  A  S.,  257  ;  35  L.  J.  (Q.B.),  200. 
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Crown  manufactures  itself  or  gives  orders  to  other  manu- 
facturers. It  cannot,  on  any  such  grounds,  be  extended  so 
as  to  make  the*  grant  less  operative  than,  according  to  its 
proper  construction,  it  purports  to  be,  against  the  subjects 
*of  the  Crov^n.  It  would  oe  inconsistent  with  the  [660 
grant  to  hold  that  the  exemption  of  the  Crown  from  this 
privilege  can  be  imparted  to  a  subject,  whether  it  might  or 
might  not  be  convenient  to  the  public  service,  in  any  par- 
ticular case,  that  this  should,  be  done. 

The  case,  therefore,  in  my  opinion,  depends  upon  the 
question  whether  the  relation  of  master  and  servant,  or  of 
principal  and  agent,  existed  between  the  Crown  and  these 
respondents,  during  the  process  of  the  manufacture  of  the 
breech-action  in  question,  and  for  the  purposes  of  that  . 
manufacture ;  and  this  question  must,  in  my  opinion,  be 
decided  hj  a  strict  and  accurate  application  of  legal  princi- 
ples to  this  particular  contract,  exactly  in  the  same  manner 
as  if  any  pnvate  person,  and  not  a  public  department,  had 
contracted  with  the  respondents,  in  the  terms  of  the  docu- 
ments before  us,  for  the  supply  of  these  arms. 

I  cannot  doubt  as  to  the  answer  to  be  given  to  the  ques- 
tion when  that  test  is  applied.  There  was  clearly  no  con- 
tract of  hiring  and  service,  and  I  am  equally  clear  that  any 
private  persons  who  entered  into  such  a  contract,  would  not 
naye  been  liable  for  the  acts  of  the  defendants  during  the 
process  of  manufacture,  as  a  principal  is  liable  for  the  acts 
of  his  agent.  It  is  not  like  the  case  of  a  railway  contractor 
who  executes  works  which  the  company  itself  is  bound  by 
law  to  execute,  and  which  only  can  be  executed  by  the 
directors,  or  by  some  person  acting  by  their  authority,  and 
entitled  on  their  behalf  to  exercise  the  powers  vested  in  them 
by  the  Legislature.  Nor  is  it  like  the  case  of  a  direct  order 
to  a  Vjontractor  to  do  an  unlawful  act,  to  the  injury  of  an- 
other person.  Here  there  is  no  order  to  infringe  any  patent ; 
and  it  cannot  be  inferred  that  this  would  have  been  intended 
or  authorised  by  a  private  person  entering  into  this  contract, 
the  use  of  patented  articles  or  patented  processes  being,  in 
the  ordinary  course  of  business,  a  thing  which  may  be  law- 
fully obtained  in  the  proper  market,  just  as  any  necessary 
materials  might  be,  which  the  manufacturer,  taking  the 
contract,  might  not  himself  have  in  stock. 

Judgment  of  Court  of  Appeal  reversed^  and  Judgment 
of  the  Court  qf  Queen's  Bench  restored. 

*Sir  William  Ear  court:  My  Lords,  I  do  not  [661 
know  upon  the  question  of  costs  what  form  of  order  should 

17  Eng.  R:pp.  7  • 
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be  made  in  your  Lordships'  House.  The  court  below  gave 
costs  against  us,  both  the  costs  in  the  appellate  court  and 
in  the  Court  of  Queen's  Bench,  and  I  should  imagine  that 
the  natural  result  of  your  Lordships'  judgment  would  be 
that  we  should  have  the  costs  of  tnis  appeal  and  all  the 
costs  below. 

Lord  Hatherley  :  As  regards  the  costs  in  the  Court  of 
Queen's  Bench  the  judgment  of  that  court  is  restored  by 
our  order,  and  the  judgment  of  the  Court  of  Appeal  below 
is  reversed ;  therefore,  all  that  was  ordered  by  the  Court  of 
Appeal  is  gone.  No  costs  are  given  of  the  appeal  to  this 
House. 

Sir  William  Harcoitrt:  Do  I  understand  your  Lord- 
ships to  say  that,  according  to  a  rule  in  this  House,  no  costs 
are  given  of  the  appeal  to  this  House  ? 

Lord  Hatherley  :    That  is  the  decision  of  the  House. 

Lords*  JouTTials^  11th  July,  1876. 

Solicitors  for  the  appellant :    SUbbard  &  Cronsh^y. 

Solicitor  for  the  respondent :  /.  Glulow. 

— ._ i 

Willie  this  case-  is  undoubtedlj  cor-  ever,  that  after  he  has  made  his  inven- 

rectly  decided  under  the  fundamental  tion  public,  independent  of  a  protec- 

law   of    England,    and    is    extremely  tion  from  the  government  under  .its 

valuable  as  a  lucid  explanation  of  the  letters  patent,  any  one  could  manufac- 

right  of  sovereignty,  the  mere  rule  of  ture  the  article  patented  :  Palmer  c. 

law  laid  down  as  to  the  right  of  the  Dewitt,  47  N.  Y.,  532,  586-544 ;  Wall 

sovereign  to  manufacture  a  patented  «.  Gordon,  12  Abb.,  N.S.,  349;  Oertel 

article  probably  would  not  apply  here.  «.  Jacoby,  44  How.  Pr.,  179. 

The  constitutions  of  the  United  States  The  principal  case  went  upon  the 

and  of  the  various  states  forbid   the  ground  that  the  sovereign,  in  issuing 

taking  of  private  property  for  public  letters  patent,  fi^rants  them  as  against 

use    without    just    compensation  :     2  the  subject  only,  and  not  as  against 

Kent's  Com.  (12th  ed.),  838, 840  ;  Const,  himself.     If  this  be  the  true  doctrine 

U.  S.,  5th  amendment;   Const.  N.  Y.,  it  is  possible  that  the  United  States 

art.  1,  |§  6,  7  ;   2  Story  on  Const.,  §  would  have  the  right  to  manufaoture 

1790 ;  Paschal's  Annotated  Const.  (2a  an    article    patented  by  the  inventor, 

ed.),  261.  In  jtistiee  it  ought  not  and  probably 

It  is  not  easy  to  see  why  the  inven-  would  not  do  so  without  just  oompen- 

tor,  after  patent,  has  not  a  property  in  sation  if  the  inventor  were  disposecL  to 

his  invention.    It  would  seem,   how-  deal  fairly  with  it. 
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[1  Appeal  Cases,  662.] 

H.L.  (E.),  July  8,  4,  0,  2*7,  1876. 

[HOUSE  OF  LORDS.] 

♦William  Lyon,  Appellant ;  and  The  Wardens,  [662 
&c.,  OF  THE  Fishmongers'  Company  and  the  Conser- 
vators OF  THE  River  Thames,  Respondents  (*). 

Thames  Conservancy  Act  (20  ^  21  VieL  c,  cxlvii) — Fiparian  Proprietor, 

By  the  Thames  Conservancy  Act  (20  <t  21  Vict.  c.  cxlvii),  s.  liii,  the  Conserva- 
tors appointed  under  that  act  nave  a  power  to  grant  a  license  to  a  riparian  proprie- 
tor to  make  an  embankment  in  front  of  his  own  land  abutting  on  the  river,  but 
though  such  license  might  be  the  owner's  justification  so  far  as  the  public  right  of 
navigation  was  concerned,  it  would  not  authorize  a  licensee,  bein^  a  riparian  owner, 
tu  embank  in  front  of  his  own  land  so  as  injuriously  to  affect  we  land  of  another 
riparian  owner. 

The  right  of  navigating  a  tidal  river  is  common  to  the  subjects  of  the  realm,  but 
it  may  be  connected  with  a  right  to  the  reclusive  access  to  particular  land  on  the 
bank  of  the  river,  and  the  latter  is  a  private  right  to  the  enjoyment  of  the  land,  the 
invasion  of  which  may  form  the  ground  for  an  action  for  damages,  or  for  an  injunc- 
tion. It  comes  therefore  within  the  operation  of  the  saving  cUuse  (sect,  clxxix)  of 
tiie  Thames  Conservancy  Act. 

The  right  of  a  riparian  owner  to  the  use  of  the  stream  does  not  depend  on  the 
ownership  of  the  soil  of  the  stream. 

The  power  granted  to  the  Conservators  under  the  63d  section  of  the  20  (fe  21 
Vict.  &  cxlvii,  is  qualified  and  restricted  by  the  provisions  of  the  179th  section. 

This  was  an  appeal  against  a  decision  of  the  Lords  Jus- 
tices which  had  (except  as  to  one  point,  upon  costs)  re- 
versed a  previous  decision  of  Vice-Chancellor  Malins. 

The  appellant  was  the  owner  of  certain  freehold  land  and 
Jbuildings  on  the  north  bank  of  the  Thames,  known  as 
Lyon's  Wharf,  the  whole  of  the  southern  side  of  which 
fronted  the  river.  At  the  western  extremity  of  this  front- 
age there  was  an  inlet  which  extended  about  fortv  feet  to 
the  northward,  and  formed  the  western  boundary  of  the  ap- 
pellant's  property.  At  the  bottom  of  this  inlet  stood  a 
wharf  belonging  to  the  Fishmonger's  Company,  commonly 
known  as  Winckworth's  Wharf.  The  water  of  this  inlet, 
bounding. the  appellant's  property  to  the  west,  and  running 
tip  to  the  main  *river  on  the  south,  was  called  Winck-  [663 
worth's  Hole.     This  inlet  extended  westward  in  front  of 

•     

the  property  belonging  to  the  Fishmongers'  Company,  to  a 
place  called  Broken  Wharf ,  and  thus  tne  appellant' s  prop- 
erty enjoyed  the  advantage  of  a  double  riv'er  frontage  ;  to 
the  south,  on  the  main  line  of  the  river,  to  the  west,  on 
Winckworth's  Hole,  at  the  side.  It  was  alleged  that  for 
an  indefinite  period  of  time  both  these  means  of  communi- 
cating with  the  river  bad  been  enjoyed  by  the  occupiers  of 

(1)  Reversiog  14  £ng.  Rep.,  837. 
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Lyon's  Wharf.  Oa  the  west  side  there  had  been  steps 
down  to  the  water  from  a  door,  and  there  had* been  windows 
above  the  door,  and  there  were  piles  in  a  line  with  the  south 
front,  behind  which  barges,  conveying  goods  to  the  western 
side  of  the  appellant's  warehouse,  could  be  conveniently 
and  safely  moored.  All  these  advantages  had  been  in  con- 
stant use  by  the  appellant's  tenants. 

In  the  year  1857  an  act  called  the  Thames  Cbnservancy 
Act  was  passed,  by  which  a  body  called  the  Conservators  of 
the  Thames  was  constituted.  The  liii.  section  of  that  act 
was  in  these  terms  :  "It  shall  be  lawful  for  the  Conserva- 
tors to  grant  to  the  owner  or  occupier  of  any  land  fronting 
and  immediately  adjoining  the  river  Thames,  a  license  to 
make  any  dock,  basin,  jetty,  wharf,  quay  or  embankment, 
wall,  or  other  work,  immediately  in  iront  of  his  land,  and 
into  the  body  of  the  said  river,  upon  payment  of  such  fair 
and  reasonable  consideration  as  is  by  this  act  directed,  and 
under  and  subject  to  such  other  conditions  and  restrictions 
as  the  Conservators  shall  think  fit  to  impose."  The  act 
also  contained  a  section  (clxxix)  for  protecting  private 
rights  (*). 

The  Fishmonger's  Company  obtained  in  1872,  from  the 
Conservators,  upon  a  payment  of  JB250,  a  license  or  per- 
mission to  make  an  embankment  in  front  of  their  wharf 
(Winckworth's  Wharf)  up  to  the  main  line  of  the  river, 
o64]  which  would  have  the  *effect  of  entirely  displacing 
the  water  from  Winckworth'  s  Hole,  and  so  putting  an  end 
to  the  use  which  had  always  been  made  of  it  by  the  occu- 
pants of  the  appellant's  premises.  On  the  embankment 
thus  created,  the  Fishmonger's  Company  proposed  to  erect 
warehouses. 

The  appellant,  to  prevent  this  from  being  done,  filed  his 
bill  in  Chancery  against  the  Conservators  and  the  Fish- 
mongers' Company,  praying  that  the  Fishmongers  mieht 
be  restrained  by  injunction  irom  constructing  these  works, 
or  doing  anything  whereby  the  appellant's  right  of  access 
to  the  river  on  the  west  side  of  Lyon's  Wharf,  or  the  privi- 
lege theretofore  enjoyed  by  him  of  laying  and  mooring 
craft,  and  loading  and  unloading  goods,  on  the  west  side  of 
Lyon's  Wharf,  directly  from  the  river,  might  be  defeated  or 

Q)  Sect,  clxxix  :    "  None  of  the  powers  on  the  banks  of  the  river,  including  the 

by  this  act  conferred,   or   anything  in  banks  thereof,  or  of  any  aits  or  islands  in 

this  act  contained,  shall  extend  to  take  the  river,  are  now  by  law  entitled,  nor 

away,  alter  or  abridge,  any  right,  claim,  to  take  away  or  abridge  any  l^al  right 

privilege,  franchise,  exemption  or  imma-  of  ferry,  but  the  same  shall  remain  and 

nity  to  which  any  owner  or  occupier  of  continue  in  full  force  and  effect,  as  if  this 

any  lands,  tenements,  or  hereditaments  act  ha4  never  beea  made." 
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prejudiced,  and  also  from  creating  any  obstructions  so  as 
to  interfere  with  his  riglit  of  access  to  the  river  as  aforesaid. 
And  also  that  the  Conservators  might  be  restrained  from 
selling  any  part  of  the  shore,  or  granting  any  license  or  au- 
thority to  the  Fishmongers'  Company  for  the  purposes 
aforesaid. 

An  interim  injunction  was  granted  —  and  the  Fish- 
mongers' Company  put  in  an  answer  denying  the  right  of 
the  appellant  to  the  use  and  enjoyment  of  free  access  to  the 
river  as  alleged,  and  claiming  for  the  company  the  exclu- 
sive right  of  user  of  the  water  in  Winckworth'  s  Hole — and 
the  answer  also  alleged  the  license  of  the  Conservators  for 
what  was  proposed  to  be  done. 

The  Conservators  by  their  answer  claimed  the  right  to 
grant  the  license  under  the  provisions  of  the  Conservancy 
Act. 

Evidence  was  taken  on  both  sides.  The  motion  for  a  de- 
cree came  on  before  Vice-Chancellor  Malins,  in  April,  1875, 
when  the  injunction  prayed  for  was  granted  (*),  the  two 
Bets  of  defendants  being  ordered,  respectively,  to  pay  the 
costs  of  the  evidence  filed  on  their  own  behalf. 

The  Fishmongers'  Company  appealed  to  the  Lords  Jus- 
tices against  this  decree,  which,  on  the  36th  of  July,  1876, 
was  ordered  to  be  reversed,  and  the  bill,  as  against  the 
Fishmongers'  Comnany,  to  be  dismissed  with  costs,  except 
the  costs  occasioned  by  the  claim  of  the  Fishmongers'  Com- 
pany to  the  exclusive  use  of  Winckworth' s  Hole  ('). 

*Mr.  Cotton,  Q.C.,  and  Mr.  i2.  E.  Webster,  for  the  [665 
appellant :  Independently  of  any  .question  on  the  construc- 
tion of  the  Thames  Conservancy  Act,  the  decision  of  the 
Lords  Justices  cannot  be  supported  on  principle.  It  could 
not  be  disputed  that  the  appellant  was  a  riparian  owner,  yet 
the  Lords  Justices  denied  him,  as  a  riparian  owner  on  a  tidkl 
river,  any  rights  with  respect  to*  the  river  which  were  not 
enjoyed  bv  every  individual  who  used  the  river  for  the 
purpose  of  navigation  (").  Such  a  holding  was  in  direct 
negation  to  the  law  as  laid  down  by  this  House  in  the  case 
of  The  Duke  of  Buccleuch  v.  T7ie  Metropolitan  Board  of 
Works  C). 

A  riparian  owner  has  not  only  the  right  to  the  use  of  the 
water  of  a  tidal  river  in  the  same  way,  and  to  the  same  ex- 
tent, as  any  of  the  other  subjects  of  the  realm,  but  he  has 
also  special  rights  or  easements  connected  with  his  land  on 
the  banks  of  the  river.     If  those  private  rights  were  rendered 

Q)  Law  Rep.,  10  CK  App.,  681  d.  (»)  Law  Rep.,  10  Ch.  Ap.,  689. 

(«)  Law  Kep.,  10  Ch.  App.,  679.  {*)  Law  Rep.,  6  H.  L.,  418. 
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less  valuable,  the  party  prejudiced  therebjr  had  a  right  to 
compensation,  although  the  work  complained  of  might  be 
done  under  the  authority  of  an  act  of  Parliament :  The 
Metropolitan  Board  of  Works  v.  McCarthy  (*).  That  prin- 
ciple was  acted  upon  in  Miner  v.  Oilmour{^\  and  still 
more  strongly  in  Lord  v.  Tlie  Commissioners  of  Sydney  ('). 
In  The  Attorney  Oeneral  r.  The  Conservators  of  the 
Thames  {^\  which  was  a  proceeding  on  this  act  itself,  the 
court  distinguished  between  the  rights  possessed  by  a  ripa- 
rian owner  and  one  who  used  the  river  solely  for  the  pur- 
poses of  navigation,  and  held  the  former  to  have  a  clear  and 
established  existence,  and, that  the  right  of  access  to  the 
land  of  the  owner  was  a  private  right  which  came  within 
the  saving  in  the  179th  section  of  the  act,  and  only  rejected 
the  claim  of  the  owner  in  that  case,  upon  the  ground  that 
what  was  proposed  to  be  done  was  not  an  interference  with 
the  private  right  of  access,  but  only  with  the  public  right  of 
navigation  which  the  owner  enjoyed  in  common  with  all  the 
rest  of  the  subjects.  It  had  long  ago  been  decided  in  Rose 
V.  Oroves  (*)  that  a  declaration  disclosing  an  act  of  damage 
to  a  private  ownpr  on  the  banks  of  the  Thames,  by  obstruct- 
666]  ii^g  the  access  from  the  river  to  his  house,  *8howed  a 
good  cause  for  a  claim  for  compensation.  In  the  Eastern 
Counties  Hailway  Company  v.  I>orling{*)  a  private  right 
in  the  owner  of  land  upon  the  banks  of  a  navigable  river 
was  also  recognized,  and  an  injury  affecting  it  was  held  to 
be  the  subject  of  compensation.  And  in  Kearns  v.  The 
CordwaiTiers*  Company  {^\  though  it  was  there  held  that  the 
Conservators  under  this  act  of  1857  might  license  the  erec- 
tion of  a  landing  platform,  which  was  for  the  public  benefit, 
and  which  was  thought  not  to  be  really  injurious  to  the 

Elaintiff,  the  court  expressljr  declined  to  say  whether  the 
Conservators  had  power  to  license  such  erection  so  as  to  in- 
terfere with  the  vested  rights  of  individuals  owning  land 
along  the  shore.  MarshM  v.  TJie  UHeswater  Steam  Com- 
pany (•)  in  like  manner  recognized  the  private  rights  of  an 
owner  of  land  on  the  bank  of  a  navigable  lake,  in  addition 
to  those  which  he  enjoyed,  in  common  with  the  rest  of  the 
public,  to  navigate  the  lake,  and  the  only  question  there 
really  related  to  a  conflict  between  the  private  rights  of  two 
separate  sets  of  persons. 
The  Thames  Conservancy  Act  did  not  justify  what  had 

0)  Law  Rep.,  7  H.  L.,  248.  («)  6  C.  B.  (N.S.).  821 ;  28  L.  J.  (C.P.), 

(«)  12  Moo.  P.  C,  181.  202. 

(»)  12  Moo.  P.  C,  473,  (1)  6  C.  B.  (N.S.).  888 ;  28  L.  J.  (C.P.). 

{*)  1  H.  A  M.,  1.  28d. 

{*)  6  Man.  <fc  G.,  613.  (»)  Law  Rep.,  7  Q,  B.,  166. 
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been  done  here.  It  never  was  the  intention  of  the  Legisla- 
ture to  invade  and  destroy  private  rights.  The  object  of 
the  act  was  to  improve  the  condition  of  the  river  and  in- 
crease the  facilities  for  its  easy  navigation.  That  certainly 
would  not  be  efiEected  by  forcing  persons  who  had  hitherto 
enjoyed  the  use  of  creeks  and  inlets  for  mooring  their 
barges,  to  moor  them  in  the  full  course  of  the  river.  So  far 
fi-om  any  intention  of  this  kind  being  entertained  by  the 
Legislature,  the  179th  section  of  the  act  was  expressly  di- 
rected to  prevent  existing  rights  from  being  invaded. 

The  Solicitor-General  (Sir  -ff  Oiffard\  and*  Mr.  Oldssey 
Q.C.  (Mr.  Chitipy  Q.C.,  and  Mr.  Dundas  Gardiner  were, 
with  them),  for  the  respondents :  The  question,  wh^t  is 
the  public  interest  in  this  matter,  has  not  been  properly 
considered,  yet  that  forms  the  justification  for  the  grant  of 
this  license.  The  river  banks  had  required  to  be  improved, 
and  this  act  was  passed  to  facilitate  that  improvement.  The 
*Crown  had  consented,  for  this  public  purpose,  to  [667 
vest  its  own  rights  in  the  Conservators  appointed  under  the 
act,  and  the  mayor  and  citizens  of  London  had  done  the 
same.  Sects.  50  and  63  expressed  this  in  the  clearest  man- 
ner. When  this  was  done  for  a  sreat  public  purpose  it  was 
not  to  be  supposed  that  a  small  claim  of  private  convenience 
was  intended  to  be  preserved  so  as  to  prevent  a  public  im- 
provement. The  179th  section  had  no  such  purpose  in 
view,  and  was,  therefore,  inapplicable  to  the  present  case. 
It  was  the  imperfect  condition  of  the  river  which  had  led 
to  the  use  of  Winckworth's  Hole  in  a  way  now  claimed  by 
the  appellant  as  a  matter  of  right.  The  object  of  the  63d 
section  was  to  enable  the  Conservators  of  the  river  to  im- 
prove it  by  grants  of  licenses  to  individual  owners  of  front- 
ages along  It,  to  form  piers,  jetties,  or  "embankments," 
that  word  being  expressly  used  in  the  statute,  and  the 
security  for  the  rights  of  individuals  was  sufficiently  pro- 
vided for  by  the  necessity  of  appealing  to  the  Conservators 
for  a  license  to  do  what  was  required ;  and  it  must  be 
assumed  that  the  discretion  thus  vested  in  the  Conservators 
'  would  not  be  abused.  The  court  proceeded  upon  that  prin- 
ciple in  Kearns  v.  The  Cordwainers^  Company  {^\  and  even 
more  strongly  in  The  Attorney-General  v.  The  Conservators 
of  the  Thames  ('),  declaring  that  it  would  not  assume  that  a 
duty  imposed  on  the  Conservators  would  be  neglected,  and 
that  it  could  not  interfere  on  a  mere  question  of  inconven- 
ience. And  with  respect  to  the  179th  section,  though  the 
court  held  that  the  access  to  a  wharf,  which  was  claimed  in 

0)  6  C.  B.  (N.S.),  388  J  28  L.  J.  (C.P.),  286.  («)  1  H.  <&  M.,  1. 
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that  case,  was  a  private  right  within  the  saving,  yet  that  a 
pier  which  rendered  the  approach  to  the  wharf  less  con- 
venient, without  rendering  access  impossible,  was  an  inter- 
ference, not  with  the  private  right  or  access,  but  with  the 
public  right  of  navigation,  enjoyed  by  the  wharf  owner  in 
common  with  the  rest  of  the  public,  and  that  such  right  was 
not  among  those  comprised  in  the  statutory  saving.  That 
decision  really  disposed  of  the  present  case. 

The  right  now  contended  for  is  not  that  of  a  riparian  pro- 
prietor. That  riparian  right,  so  far  as  the  appellant  is  con- 
cerned, is  that  of  access  &om  the  south  front  of  his  wharf 
to  the  river,  and  that  access  is  not,  and  never  has  been  pro- 
668]  posed  to  be,  interfered  with.  *The  appellant  has 
still  perfectly  free  access  to  the  river,  but  he  claims,  without 
reference  to  anything  but  his  own  convenience,  to  have  the 
power  of  mooring  his  barges  by  the  side  of  his  warehouse, 
to  have,  in  fact,  a  double  frontage  to  the  river.  If  that 
occasions  an  inconvenience  to  the  common  use  of  the  river 
by  the  public,  that  is  one  of  the  very  matters  which  the  stat- 
ute designed  to  remedy. 

The  179th  section  was  intended  to  protect  proprietary 
rights  long  established,  and  incapable  of  being  interfered 
with  without  serious  injury  to  individuals.  That  was  not 
the  case  here.  If  the  south  frontage  had  been  interfered 
with  there  would  have  been  an  injury,  and  the  appellant 
would  have  had  a  ground  of  complaint.  That  had  not  been 
done,  and  the  intenerence  with  the  use  of  the  water  on  the 
west  side  was  no  substantial  injury  of  which  he  could  com- 
plain. The  cases  relating  to  the  Thames  Embankment  Act, 
The  Duke  of  Buccleuch  v.  The  Metropolitan  Board  of 
WorJcsi^)  and  The  Metropolitan  Board  of  Works  v.  Mc- 
Carthy (^)  do  not  apply  to  the  present.  The  statutes  to 
which  they  related  were  worded  differently,  and  contained 
distinct  provisions  by  which  compensation  was  given  in 
certain  cases,  and  the  only  question  that  could  be  raised 
was,  whether  the  claims  from  time  to  time  put  forward  came 
within  those  provisions.  And  there  the  right  which  was  to 
found  a  claim  for  compensation  was  required  to  be  clearly 
existing  private  right.  There  was  no  such  private  right 
here.  The  appellant  could  do  all  that  he  required  by  using 
the  proper  front  of  his  warehouse.  He^  had  a  right  to  access 
to  that  front,  but  he  had  no  other  private  right,  and  that 
one  was  not  affected.  Tlie  right  of  free  navigation  was  one 
he  enjoyed  in  common  with  the  rest  of  the  world,  and  which 
could  not  form  the  ground  for  a  private  aCtion^  and  that 

(»)  Law  Rep.,  5  H.  L.,  418.  («)  Law  Rep.,  7  H.  L.,  243. 
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right  had  in  truth  never  been  interfered  with.  He  had  no 
special  right  of  access  by  the  side  of  his  warehouse.  [Lord 
Selborne  :  All  the  authorities  describe  the  right  of  a  ripa- 
rian owner  in  general  terms,  and  do  not  draw  the  sort  of 
distinction  now  suggested.]  But  there  must  be  some  dis- 
tinction— ^there  may  be  special  rights,  and  there  may  be 
others  which  are  only  enjoyed  in  common  with  the  rest  of 
the  subjects.  The  case  of  Marshall  v.  UlUwater  Steam 
*Company{^)  was  one  of  that  sort  where  all  the  [669 
rights  contended  for  on  either  side  depended  on  special  cir-* 
cumstances,  and  on  a  consideration  as  to  the  balance  of 
them  the  decision  depended.  That  case  in  no  way  affected 
rights  and  powers  conferred  upon  public  commissioners  for 
public  purposes. 

In  this  case  the  only  injury  of  which  the  appellant  can 
possiblj  complain  is  one  which  he  suffers,  if  at  all,  in  com- 
mon with  the  rest  of  the  public ;  and  for  that  his  remedy  is 
not  by  action  for  damages,  or  by  private  injunction,  but  by 
indictment :  Bex  v.  The  Directors  of  the  Bristol  Dock  Com- 
pany i^\  a  rule  which  had  been  acted  on  some  years  before 
in  Bex  v.  BusseUi^).  The  mere  diminution  of  business 
convenience  was  held  in  Bex  v.  The  London  Dock  Co^m- 
pany  (*)  to  give  no  right  to  a  claim  for  compensation  even 
as  against  a  compaiiy  authorized  by  act  of  Parliament,  and 
the  same  principle  was  acted  on  in  Bicket  v.  The  Metropol- 
itan Bailway  Company  (*). 

The  power  of  the  Conservators  here  is  large ;  it  was  con- 
ferred for  public  purposes,  and  it  must  be  libera.lly  con- 
strued. Galloway  v.  The  Mayor  of  London  (•),  The  At- 
torney-General  V.  T?ie  Corporation  of  Cambridge  Hy  and 
Kearns  v.  Th^  Cordwainers^  Company  ^\  showed  that 
where  a  public  purpose  was  in  view,  it  must  be  intended 
that  the  public  omcers  appointed  under  an  act  of  this  sort 
would  rightly  exercise  the  power  to  do  that  which  was 
necessarjr  for  the  purpose  of  such  act,  though  it  might  in- 
terfere with  the  convenience  of  a  private  individual. 

In  all  the  cases  relied  on  for  the  appellant  there  was  a 
clear  legal  right  indisputably  possessed  by  the  plaintiff,  and 
which  had  been  affected,  if  n6t  destroyed,  by  the  act  com- 

Slained  of.*    If  the  appellant  had  any  le^al  private  right 
istinct  from  the  rights  of  all  the  other  subjects  it  lay  on  him 
to  prove  it:    Anonymous i^).    Here  there  was  nothing  of 

(>)  Law  Rep.,  7  Q.  B.,  166.  («)  Law  Rep.,  1  H.  L.,  34. 

(«)  12  East,  428.  (')  Law  Rep.,  6  H.  L.,  803. 

(»)  6  Ejiat.  427.  («)  6  C.  B.  (N.S.),  388;  28  L.  J.  (C.P.), 

(*)  5  Ad.  A  E.,  163.  286. 

(6)  Law  Rep.,  2  H.  L.,  176.  (•)  1  Mod.,  105. 

17  Ejs'g.  Rkp.  8 
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the  sort.  The  legal  right  of  the  appellant  was  a  right  to 
the  use  of  his  river  frontage— that  he  would  enjoy  now  as  he 
670]  had  enjoyed  it  before — in  no  way  whatever  was  *it 
proposed  to  be  interfered  with.  He  had  not  therefore  any 
pretence  to  claim  protection.  On  the  other  hand,  he  really 
sought  to  restrain  the  Conservators  from  authorizing  what 
would  be  a  public  improvement,  and  denied  to  the  Fish- 
mongers' Company  the  full  benefit  to  which  that  company 
was  entitled  from  the  frontage  on  the  river,  which  really 
•belonged  to  it. 

Mr.  Cotton  replied. 

The  Lord  Chancellor  (Lord  Cairns),  after  fully  stating 
the  facts  of  the  case,  the  letters  between  the  respondents 
and  the  Conservators  on  asking  for  the  license  to  embank, 
and  the  sections  of  the  statute  particularly  in  question, 
said: 

My  Lords^  it  is  to  be  observed  that  the  power  granted  by 
the  53d  section  to  the  Conservators  is  not  simply  a  power 
to  be  exercised  by  them  with  any  view  to  the  improvement 
of  the  navigation  of  the  Thames.  It  is  of  course  a  power 
which,  like  every  other  power  given  them  by  the  act,  they 
are  to  exercise  so  as  to  preserve  the  navigation  from  injury ; 
but  subject  to  this,  it  is  a  power  of  granting  to  individuals, 
upon  a  money  payment,  the  privil^e  'of  doing  what  they 
'  otherwise  could  not  do  in  a  navigable  river,  of  pushing  out 
an  embankment  or  work  in  front  of  their  land  into  the 
body  of  the  river. 

It  is  also  to  be  observed  that  the  possession  by  the  ap- 

})ellant  of  a  west  frontage  to  his  whari,  and  of  the  power  of 
oading  and  unloading  there  as  well  as  on  the  south,  was  to 
him  a  property  of  very  great  value.  It  was  admitted  at  the 
bar  on  the  part  of  the  respondents,  that  the  statements  in 
the  letters  which  I  have  read  to  the  effect  that  the  owner  of 
Lyon's  Wharf  had  not  the  same  right  of  access  to,  and  user 
of,  the  river  on  the  west  frontage  which  he  had  on  the  south 
could  not  be  supported ;  and  it  was  admitted,  and  indeed 
could  not  be  disputed,  that  if,  independently  of  the  act, 
this  south  frontage  access,  between  his  wharf  and  the  river, 
had  been  cut  oft  or  interfered  with,  he  might  have  main- 
tained an  action  for  damages ;  and  that  in  any  public  work 
executed  under  the  powers  of  the  Lands  Clauses  Consolida- 
tion Act  the  destruction  or  interruption  of  this  access  would 
be  an  "injuriously  affecting"  of  the  appellant's  land  within 
671]  the  meaning  of  *that  act.  The  right  to  compensa- 
tion in  such  a  case  under  the  terms  of  the  Lands  Clauses  Con- 
solidation Act  was  well  established  in  this  House  in  the  cases 
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of  The  Duke  of  Buccleuch  v.  The  Metropolitan  Board  of 
Works  (*)  and  of  The  Metropolitan  Board  of  Works  v.  Mc- 
Carthy ("). 

Now,  it  is  farther  to  be  observed  that  no  compensation 
whatever  is  provided  by  the  Conservancy  Act,  for  any  in- 
jury done  to  the  adjacent  owners  of  lands  on  the  banks  of 
the  river,  by  the  execution  of  a  license  granted  under  the 
53d  section.  Admitting,  therefore;  as  may  well  be  done, 
that  a  license  under  the  63d  section  would  be  a  perfect 
justification  for  an  embankment  made  by  a  riparian  owner 
in  front  of  his  own  land,  so  far  as  it  merely  affected  the 
public  right  of  navigation,  it  would  appear  to  be,  a  priori^ 
in  the  very  highest  degree  improbable  that  an  act  of  Parlia- 
ment could  intend,  through  the  operation  of  that  section,  to 
authorize  the  Conservators  to  permit  one  riparian  owner  to 
affect  injuriously  the  land  oi  another  riparian  owner,  in 
consideration  of  a  payment  to  be  made,  not  to  the  person 
injured,  but  to  the  Conservators  themselves. 

The  appellant  contends  that  the  act  has  no  such  opera- 
tion, and  that  any  such  operation  is  clearly  prevented  hj 
the  179th  section.  That  section  is  in  these  words :  [His 
Lordship  read  it,  see  ante^  p.  663.] 

The  Iiords  Justices  held  that  it  must  be  taken  to  be  estab- 
lished, and  it  was  not  disputed  at  your  Lordships'  bar,  that 
the  appellant  had  in  respect  of  the  west  side  of  Lyon's 
Whari,  at  the  time  when  the  Conservancy  Act  passed,  the 
ordinary  rights  of  the  owner  of  a  wharf  on  the  banks  of  a 
navigable  river.  The  question  is,  what  are  those  rights, 
and  are  they  preserved  intact  by  the  17d'th  section  ? 

Unquestionably  the  owner  of  a  wharf  on  the  river  bank 
has,  like  every  other  subject  of  the  realm,  the  right  of  navi- 
gating the  river  as  one  of  the  public.  This,  however,  is  not 
a  right  coming  to  him  qiia  owner  or  occupier  of  any  lands 
on  the  bank,  nor  is  it  a  right  which,  per  se,  he  enjoys  in  a 
manner  different  from  anj  other  member  of  the  public. 
But  when  this  right  of  navigation  is  connected  with  an  ex- 
clusive access  to  and  from  a  particular  wharf,  *it  [672 
assumes  a  yery  different  character.  It  ceases  to  be  a  right 
held  in  common  with  the  rest  of  the  public,  for  other  mem- 
bers of  the  public  have  no  access  to  or  from  the  river  at  the 
particular  place ;  and  it  becomes  a  form  of  enjoyment  of 
the  land,  and  of  the  river  in  connection  with  the  land,  the 
disturbance  of  which  may  be  vindicated  in  damages  by  an 
action,  or  restrained  by  an  injunction.  It  is,  as  was  de- 
cided by  this  House  in  the  cases  to  wliich  I  have  referred,  a 

(')  Law  Rep.,  6  H.  L.,  418.  («)  Law  Pwep.,  7  H.  L.,  243. 
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portion  of  the  valuable  enjoyment  of  the  land,  and  any 
work  which  takes  it  away  is  held  to  be  an  *' injurious  affect- 
ing" of  the  land,  that  is  to  say,  the  occasioning  to  the  land 
of  an  injuria^  or  an  infringement  of  right.  The  taking 
away  of  river  frontage  of  a  wharf,  or  the  raising  of  an  impedi- 
ment along  the  frontage,  interrupting  the  access  between  the 
wharf  and  the  river,  may  be  an  injury  to  the  public  right  of 
navigation ;  but  it  is  not  the  less  an  injury  to  the  owner 
of  the  wharf,  which,  in  the  absence  of  any  parliamentary 
authority,  would  be  compensated  by  damages,  or  altogether 
prevented.  It  appears  to  me  impossible  to  say  that  a  mode 
of  enjoyment  of  land  on  the  bank  of  a  navigable  river  which 
is  thus  valuable,  and  as  to  which  a  landowner  can  thus 
protect  himself  against  disturbance,  is  otherwise  than  a 
right  or  claim  to  which  the  owner  of  land  on  the  bank  of 
the  river  is  by  law  entitled  within  the  meaning  of  such  a 
saving  clause  as  that  which  I  have  read. 

The  title  of  the  appellant,  however,  appears  tome  to  stand 
still  higher  than  I  have  thus  put  it.  Lord  Justice  Mellish 
takes  notice  that  it  was  contended  on  behalf  of  the  whar- 
finger that  the  owner  of  premises  abutting  on  a  navigable 
river  where  the  tide  flows  and  reflows,  has  rights  belonging  to 
him  as  a  riparian  proprietor  wholly  distinct  from  the  public 
right  of  navigation,  and  he  goes  to  observe  that  the  Lords 
Justices  had  been  unable  to  find  any  authority  for  holding 
that  a  riparian  proprietor  where  the  tide  fiows  and  reflows 
has  any  rights  or  natural  easements  vested  in  him  similar 
to  those  which  have  been  held  in  numerous  cases  to  belong 
to  a  riparian  proprietor  on  the  banks  of  a  natural  stream 
above  the  flow  oi  the  tide(*). 

With  much  deference  for  the  Lords  Justices,  I  should 
have  thought  that  some  authority  should  be  produced 
673]  to  show  that  the  ^natural  rights  possessed  by  a  ripa- 
rian proprietor,  as  such,  on  a  non-navigable  river,  are  not 
possessed  by  a  riparian  proprietor  on  a  navigable  river. 
The  difference  in  the  rights  must  be  between  nvers  which, 
are  navigable  and  those  which  are  not :  and  not  between 
tidal  and  non- tidal  rivers;  for,  as  Lord  Hale  observes ("), 
the  rivers  which  are  publici  juris,  and  common  highways 
for  man  or  goods,  may  be  fresh  or  salt,  and  may  flow  and 
reflow  or  not ;  and  he  remarks  that  the  Wey,  the  Severn 
and  the  Thames,  "and  divers  others,  as  well  above  the 
bridges  as  below,  as  well  above  the  flowings  of  the  sea  as 
below,  and  as  well  where  they  are  become  to  be  the  private 
propriety,  as  in  what  parts  they  are  of  the  King's  propriety, 

(*)  Law  Rep.,  10  Ch.  Ap.,  at  p.  689.  (*)  De  Jur.  Mar.,  part  i,  c  3. 
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are  publik  rivers  juris  publici,^^  A  riparian  owner  on  a 
navigable  river  has,  of  course,  superadded  to  his  riparian 
rights,  the  right  of  navigation  over  every  part  of  the  river, 
and  on  the  other  hand  his  riparian  rights  must  be  controlled 
in  this  respect,  that  whereas,  in  a  non-navigable  river,  all  the 
riparian  owners  might  combine  to  divert,  pollute,  or  diminisli 
the  stream,  in  a  navigable  river  the  public  right  of  navigation 
would  intervene,  and  woujd  prevent  this  being  done.  But 
the  doctrine  would  be  a  serious  and  alarming  one,  that  a  ripa- 
rian owner  on  a  public  river,  and  even  on  a  tidal  public  river, 
Lad  none  of  the  ordinary  rights  of  a  riparian  owner,  as  such, 
to  preserve  the  stream  in  its  natural  condition  for  all  the 
usual  purposes  of  the  land ;  but  that  he  must  stand  upon 
his  rignt  as  one  of  the  public  to  complain  only  of  a  nuisance 
or  an  interruption  to  the  navigation. 

The  Lord  Justice  suggests  that  the  right  of  a  riparian 
owner  in  a  non-navigable  river  arises  from  his  being  the 
owner  of  the  land  to  the  centre  of  the  stream,  whereas 
in  a  navigable  river  the  soil  is  in  the  Crown.  As  to  this,  it 
may  be  observed  thit  the  soil  of  a  navigable  river  may,  as 
Lord  Hale  observes,  be  private  property.  But  putting  this 
aside,  I  cannot  admit  that  the  right  of  a  riparian  owner  to 
the  use  of  the  stream  depends  on  the  ownership  of  the  soil 
of  the  stream.  The  late  -Lord  Wensleydale  observed,  in 
this  House,  in  the  case  of  Chasemore  v.  Miehards  (*),  ''The 
subject  of  right  to  streams  of  water  flowing  on  the  surface 
has  been  of  late  years  fully  discussed,  and  by  a  series  of 
carefully  considered  judgments  placed  upon  a  clear  and 
satisfactory  footing.  It  has  been  *now  settled  that  [674 
the  right  to  the  enjoyment  of  a  natural  stream  of  water  on 
the  surface,  ex  jure  naturcB^  belongs  to  the  proprietor  of  the 
adjoining  lands,  as  a  natural  incident  to  the  right  to  the  soil 
itself,  and  that  he  is  entitled  to  the  benefit  of  it,  as  he  is  to 
all  the  other  natural  advantages  belonging  to  the  land  of 
which  he  is  the  owner.  He  has  the  right  to  have  it  come  to 
him  in  its  natural  state,  in  flow,  quantity,  and  quality,  aind 
to  go  from  him  without  obstruction ;  upon  the  same  princi- 

J)le  that  he  is  entitled  to  tlie  support  of  his  neighbor  s  soil 
or  his  own  in  its  natural  state.  His  right  in  no  way  de- 
pends upon  prescription,  or  the  presumed  grant  of  his 
neighbor." 

My  Lords,  1  cannot  entertain  any  doubt  that  the  riparian 
owner  on  a  navigable  river,  in  addition  to  the  right  con- 
nected with  navigation  to  which  he  is  entitled  as  one  of  the 
public,  retains  his  rights,  as  an  ordinary  riparian  owner,  un- 

(')  T  H.  L.  C,  882. 


62 


HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 


[Vol.  L 


1876 


Lyon  y.  Fishmongers'  Company. 


H.L.  (E.) 


derlying  and  controlled  by,  but  not  extinguished  by,  the 
public  right  of  navigation. 

It  cannot,  as  it  seems  to  me,  be  open  to  doubt,  that  if  the 
appellant  at  the  time  of  the  passing  of  the  Conservanc)^  Act 
had  the  ordinary  rights  of  a  riparian  owner  in  the  water  of 
the  river,  that  right  was  maintained  by  the  saving  clause ; 
and  being  infringed,  as  it  clearly  was  infringed,  by  the  em- 
bankment of  the  Fishmongers'  f  ompany,  he  oughji  to  be 
protected  by  the  injunction  of  the  court. 

The  authorities  which  were  referred  to  during  the  argu- 
ment appear  to  me,  with  one  exception,  to  be  in  favor  of 
the  appellant.  I  have  already  referred  to  the  two  cases  in 
your  Lordships'  House,  The  Duke  of  Buccleuch  v.  The 
Metropolitan  Board  of  Works  (*),  and  The  Metropolitan 
Board  of  Works  v.  McCarthy  ('). 

The  case  of  Rose  v.  Oroves  ()  was  a  case  where  a  riparian 
owner,  having  a  public  house  on  the  Thames  at  Bermond- 
sey,  complained  that  his  access  to  the  river  was  obstructed 
by  timbers  and  spars  placed  in  the  river  by  the  defendants, 
which  drifted  at  nigh  water  up  to  and  klong  the  plaintiffs 
land.  Speaking  of  the  declaration  in  the  case.  Lord  Justice 
Tindal  says  (*):  "A  private  right  is  set  up  on  the  part  of 
the  plaintiff ;  and  to  that  he  complains  an  injury  has  been 
675J  done.  The  declaration  states  that  the  ^plaintiff  car- 
ried on  the  business  of  an  innkeeper  in  a  house  which  abutted 
upon  a  certain  navigable  river,  and  was  and  of  right  ought 
to  have  been  accessible  from  the  river  to  persons  navigating 
thereon  in  boats  and  other  craft."  And  farther  on  he  says, 
''It  appears  to  me  that  the  plaintiff  is  not  complaining  of 
any  puolic  injury.  But  even  if  he  were,  I  think  after  the 
cases  that  have  been  cited,  that  he  discloses  a  sufficient 
cause  of  action." 

The  Lord  Justice  Mellish  states  (*)  that  the  Lord  Justices 
thought  they  could  not  decide  in  favor  of  the  appellant  con- 
sistently with  the  case  of  The  Attorney-Oeneral  v.  The  Con- 
servators of  the  Thames  (*),  and  that  they  were  not  prepared 
to  overrule  that  decision.  As  I  understand  that  decision, 
it  is  one  favorable,  and  not  adverse,  to  the  appellant's  ar- 
gument. The  question  there,  no  doubt,  turned  upon  an 
obstruction  and  upon  the  effect  of  the  saving  clause  in  the 
Conservancy  Act.  But  my  noble  and  learned  friend  Lord 
Hatherley,  then  Vice-Chancellor,  held  in  that  particular 
case  that  the  obstruction  complained  of  by  the  wharfinger 


(»)  Law  Rep.,  6  H.  L.,  418. 
(«)  Law  Rep.,  7  II.  L.,  243. 
(»)  6  Man.  A  G.,  618. 


(<)  Mam  h  G.,  at  p.  620. 

(*)  Law  Rep.,  10  Ch.  Ap.,  at  p.  698. 
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was  not  a  direct  interference  with  the  access  to  his  wharf, 
but  was,  if  an  obstruction,  an  obstruction  to  the  general 
navigation  of  the  river.  But  speaking  of  a  direct  interfer- 
ence with  the  access  to  a  wharf,  the  Vice-Chancellor  ex- 
pressed himself  as  follows:  "Now  I  apprehend  that  the 
right  of  the  owner  of  a  private  wharf,  or  of  a  roadside  prop- 
erty, to  have  access  thereto,  is  a  totally  diflferent  right  from 
the  public  right  of  passing  and  repassing  along  the  high- 
way on  the  river."  The  existence  of  such  a  private  right 
of  access  was  recognized  in  Hose  v.  Oroves  (*).  As  I  under- 
stand the  judgment  in  th^at  case,  it  went  not  upon  the 
ground  of  public  nuisance,  accompanied  by  particular  dam- 
age to  the  plaintiff,  but  upon  the  principle  that  a  private 
rightof  the  plaintiff  had  been  interfered  with.  Theplain- 
tiS,  an  innkeeper  on  the  banks  of  a  navigable  river,  com- 
plained that  tne  access  of  the  public  to  his  house  was 
obstructed  by  timber  which  the  defendant  had  placed  in  the 
river ;  and  it  would  be  the  height  of  absurdity  to  sav,  that 
a  private  right  is  not  interfered  with,  when  a  man  who  has 
been  accustomed  to  enter  his  house  from  a  highway,  finds 
his  door  made  impassible,  so  that  he  no  longer  has  access 
to  his  house  from  the  *public  highwav.  This  would  [676 
equally  be  a  private  injury  to  him,  wnether  the  right  of  the 
public  to  pass  and  repass  along  the  highway  were  or  were 
not  at  the  same  time  interfered  with,  in  Itose  v.  Orcrves  (*) 
Chief  Justice  Tindal  put  the  case  distinctly  upon  the  foot- 
ing of  an  infringement  of  a  private  right.  He  says;  ''A 
private  right  is  set  up  on  the  part  of  the  plaintiff,  and  to 
that  he  complains  that  an  injury  has  been  done  ;'*  and  then, 
after  stating  the  facts,  adds :  '*It  appears  to  me,  therefore^ 
that  the  plaintiff  is  not  complaining  of  any  public  injury.'^ 
Independently  of  the  authorities,  it  appears  to  me  quite 
clear,  that  the  right  of  a  man  to  step  from  his  own  land  on 
to  a  highway  is  something  quite  different  from  the  public 
right  of  using  the  highway.  The  publie  have  no  right  to 
step  on  to  the  land  of  a  private  proprietor  adjoining  the 
road.  And  though  it  is  easy  to  suggest  metaphysical  diffi- 
culties when  an  attempt  is  made  to  define  the  private  as  dis- 
tinguished from  the  public  right,  or  to  explain  how  the  one 
could  be  infringed  without  at  the  same  time  interfering  with 
the  other,  this  does  not  alter  the  character  of  the  right.^^ 

The  case  which  appears  at  first  sight  \o  be  unfavorable  to 
the  argument  of  the  appellant  is  that  otKearns  v.  The  Cord- 
wainers^  Company  (*).  In  that  case,  however,  the  only 
question  was  one  between  a  lessee  and  his  lessor  as  to  the 
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{)ropriety  of  an  award  which  directed  the  lessor  to  apply 
or  a  license  to  embark  nnder  the  Conservancy  Act.  It  was 
contended  by  tke  lessee  that  that  license  if  obtained  would 
not  Exclude  the  rights  of  adjacent  owners  ;  to  which  it  was 
replied  in  defence  of  the  award  that  the  license  under  the 
act  would  be  effectual,  because  the  adjacent  owners  would 
not  be  within  the  saving  clause.  But  there  was  no  adjacent 
owner  before  the  court,  and  the  court  proceeded  upon  the 
supposition  of  what  might  be  said  for  or  against  those  who 
were  not  there  to  argue  their  own  case.  I  cannot,  therefore, 
look  on  the  expressions  of  the  learned  judges  in  that  case  as 
entitled  to  the  same  weight  as  if  they  nad  been  made  after 
an  actual  issue  of  right  had  arisen. 

Lord  Justice  MelRsh,  indeed,  refers  to  two  other  cases, 
Marshall  v.  The  Ulleswater  Company  (*)  and  The  Eastern 
677]  Courdies  Railway  *  Company  v.  norling  ('),  not  for 
the  purpose  of  showing  that  there  is  no  such  private  right 
as  alleged  by  the  appellant,  "but  as  proving"  Q,  to  use 
the  Lord  Justice's  own  words,  '*  that  the  wharfinger  is  amply 
protected  in  his  right  of  access  to  his  wharf  by  nis  interest 
as  one  of  the  public  in  the  right  of  public  navigation,  and 
that  there  is  no  necessity  to  inv-ent  anj  private  right  in  him 
as  a  riparian  proprietor."  It  is  sufficient  to  say  that  these 
cases  appear  to  me  to  be  irrelevant,  and  that  the  question  is 
not  as  to  inventing  a  private  right  in  the  riparian  proprie- 
tor, but  what  are  the  rights  of  a  riparian  proprietor  actually 
existent  which  are  referred  to  in,  and  saved  by,  the  179th 
section. 

On  the  whole  I  cannot  but  arrive  at  the  conclusion  that 
the  decree  of  the  Lords  Justices  ought  to  be  reversed,  and 
that  the  decree  of  the  Vice-Chancellor  Malins  of  the  3d  of 
May,  1875,  ought  to  be  restored,  and  that  it  should  be  de- 
clared that  the  petition  of  appeal  of  the  Fishmongers'  Com- 
Eany  to  the  Court  bf  Appeal  in  Chancery  ought  to  have 
een  dismissed  with  costs. 

Lord  Chelmsford:  My  Lords,  the  questions  for  the 
determination  of  your  Lordships  upon  this  appeal  are: 
First.  What  are  the  powers  of  the  Conservators  of  the  River 
Thames  under  the  63d  section  of  the  act  of  20  &  21  Vict. 
c.  cxlvii,  for  the  conservancy  of  the  river,  and  the  restriction 
of  those  powers  in  respect  to  the  private  rights  of  indi- 
viduals. 2dly.  Whether  there  is  any  individual  right  or 
privilege  in  the  owner  or  occupier  of  Lyon's  Wharf  peculiar 
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to  his  river  frontage,  distinct  and  different  from  the  right  of 
all  the  Queen's  subjects  in  the  highway  of  the  river. 

Upon  this  second  question  the  Lords  Justices  said  they 
were  **  unable  to  find  any  authority  for  holding  that  a  riparian 
proprietor  where  the  tide  flows  and  reflows  has  any  riffhts 
or  natural  easements  vested  in  him  similar  to  those  which 
have  been  held  in  numerous  cases  to  belong  to  a  riparian 
proprietor  on  the  banks  of  a  natural  stream  above  the  flow 
of  the  tide."  But,  with  great  respect,  I  find  no  authority 
for  the  contrary  proposition,  and  1  see  no  sound  principle 
upon  which  the  distinction,  between  the  two  descriptions  of 
natural  streams  can  be  supported.  And  it  appears  to  me 
*that  cases  have  been  decided  which  are  strongly  [678 
opi)osed  to  it.  Why  a  riparian  proprietor  on  a  tidal  river 
should  not  possess  all  the  peculiar  advantages  which  the 

Eositionof.his  property  witn  relation  to  the  river  affords 
im,  provided  they  occasion  no  obstruction  to  the  naviga- 
tion, I  am  at  a  loss  to  comprehend.  If  there  were  an 
unauthdrized  interference  with  his  enjoyment  of  the  rights 
upon  the  river  connected  with  his  property,  there  can,  I 
think,  be  no  doubt  that  he  might  maintain  an  action  for 
the  private  injury. 

The  owner  of  Lyon's  Wharf  has  a  double  frontage  to  the 
Thames,  one  frontage  to  the  south  and  the  other  to  the 
west.  The  west  frontage  he  has  used  for  the  purpose  of 
loading  and  unloading  goods  into  craft,  in  Winckworth's 
Hole,  which  is  admittedly  part  of  the  river  Thames.  No 
question  of  prescription  enters  into  the  case.  The  owner  of 
the  wharf  has  an  undoubted  right  to  use  the  river  flowing 
up  to  his  premises  in  the  manner  he  has  done,  whenever 
that  user  commenced.  The  authority  conferred  by  the 
license  of  the  Conservators  on  the  Fishmongers'  Company, 
if  exercised,  would  entirely  fill  up  Winckworth's  Hole  and 
cut  off  all  access  of  barges  to  the  west  front  of  Lyon's 
Wharf. 

The  Lords  Justices  held  that  the  Conservators  have  power 
to  grant  this  license  under  the  53d  section  of  the  act,  and 
that  this  power  is  not  restricted  by  the  179th  section  iiji 
respect  of  the  owner  of  Lyon's  Wharf,  for  the  reason  they 
had  already  given,  that  a  riparian  proprietor  has  no  rights 
over  the  river  or  the  shore  of  the  river,  beyond  the  rights 
of  the  rest  of  the  public.  They  say  that  *'the  only  author- 
ity which  was,  cited  for  the  proposition  that  a  riparian 
proprietor  had  such  rights  was  the  case  of  JRo^se  v.  Oroves  (*), 
and  what  was  said  by  my  noble  and  learned  friend  Lord 
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Hatherley  in  T7ie  Attorney-General  v.  The  Conservators 
of  the  liiver  Thames  {'),  which,  however,  was  entirely 
founded  on  the  case  of  Hose  v.  Groves  {*),^^  which  they 
thought  "  was  not  a  sufficient  authority  for  the  proposition 
it  was  cited  to  support."  '*That  the  declaration  was 
ambiguously  framed,  so  that  it  was  difficult  to  tell  whether 
the  pleader  intended  to  rely  on  the  violation  of  a  public 
right  or  a  private  right."  Now  the  case  was  determined 
upon  a  motion  in  arrest  of  judgment,  in  which  the  only  ques- 
679]  tion  *was  whether  the  declaration  disclosed  a  good 
cause  of  action.  The  court  unanimously  held  that  the 
declaration  did  not  complain  of  any  public  injury,  and  Mr. 
Justice  Maule  said('):  '* Supposing  that  the  declaration 
did  allege  a  nuisance  to  a  public  highway,  still  there  is  a 
clear  statement  of  a  private  injury  to  the  individual  com- 
plaining, but  I  think  no  public  injury  is  alleged."  The 
Vice-Chancellor  was  therefore  justified  in  the  passing  remark 
he  made  in  The  Attorney-General  v.  The  Conservators  of 
the  liiver  Thames  (')y  which  the  Lords  Justices  disputed, 
that  if  the  Fishmongers'  Company  had  their  wharf  with  the 
right  of  access  to  the  river,  and  this  were  taken  away,  they 
would  be  within  the  provisions  of  the  179th  section,  and 
would  be  entitled  to  an  injunction. 

The  Lords  Justices  state  as  the  result  of  their  judgment 
that  the  right  of  a  wharfinger  to  bring  an  action  or  file  a 
bill  for  an  obstruction  in  the  river  that  renders  the  access 
to  his  wharf  less  convenient,  and  one  which  deprives  him 
of  all  means  of  access,  depends  on  the  same  legal  principle, 
viz.,  that  he  suffers  a  particular  damage  from  a  public 
nuisance,  arid  in  neither  case  is  there  a  violation  of  any 
private  right  of  his  distinct  from  the  public  right  of  naviga- 
tion which  is  in  all  the  Queen's  sub;|ects.  And  they  held 
that  they  could  not  affirm  the  decision  of  the  Vice-Chan- 
cellor consistently  with  the  cases  of  Kearns  v.  The  Cord- 
wainers^  Company  (^\  and  The  Attorney-General  v.  The 
Conservators  of  the  Thames  (*). 

These  cases  appear  to  me  not  to  have  been  decided  upon 
the  ground  that  a  private  right  in  a  public  river  could  not 
exist.  In  Kearns  v.  The  Cordioainers^  Company  {^\  the 
Court  of  Common  Pleas  was  of  opinion  that  the  only  right 
which  was  interfered  with  was  a  right  of  enjoyment  in  the 
free  navigation  of  the  river  which  the  plaintiff  had  in  com- 
mon with  the  rest  of  the  public.  And  in  The  Attorney- 
General  V.  The  Conservators  of  the  liiver  Thames  (^)y  the 
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Vice-Chancellor,  after  making  the  observations  with  regard 
to  the  private  right  of  the  Pisnmongers'  Company,  to  which 
I  have  already  referred,  added :  "  but  in  trutn  the  access  is 
not  blocked  up.  The  wharf  will  not  be  as  readily  and 
easily  approached,  and  perhaps  not  at  all  hy  the  same  route, 
but  that  IS  a  mere  interruption  *to  the  navigation  of  [680 
the  river  which  they  enjoy  in  common  with  the  public,  and 
not  as  part  of  their  special  right  of  access." 

The  Solicitor-General  argued  that  under  the  63d  section 
of  the  act  the  Conservators  have  an  absolute  and  unre- 
stricted power  to  authorize  the  owner  and  occupier  of  land 
fronting  and  immediately  adjoining  the  river,  to  form  an 
embankment  into  the  body  of  the  river,  and  that  the  179th 
section  did  not  apply  to  the  power  conferred  by  the  63d 
section.  But  the  179th  section  qualifies  and  restricts  what- 
ever powers  are  vested  in  the  Conservators  by  the  act.  It 
enacts  that  none  of  the  powers  by  this  act  conferred,  or 
anything  in  this  act  contained,  shall  extend  to  take  away, 
alter,  or  abridge  any  right,  claim,  &c.,  to  which  any  owner 
or  occupier  of  any  lands,  tenements,  or  hereditaments  on 
the  bauKS  of  the  river  are  now  by  law  entitled.  But 
then  it  was  said  that  if  the  179th  section  did  apply,  the 
right  protected  by  it  is  a  right  of  property  and  not  a  right 
of  action,  for  which  the  opinion  of  Mr.  Justice  Crowder  in 
Kearns  v.  The  Cordwainers^  Company  (*)  was  quoted.  A 
right  of  action  in  the  present  case,  which  it  cannot  be  dis- 
puted Lyon  might  have  maintained  against  an  individual 
obstructing  the  access  to  the  west  front  of  his  wharf,  would 
be  an  action  for  an  injury  to  the  enjoyment  of  his  right  of 
property.  And  so  the  obstruction  authorized  by  the  Con- 
servators, if  carried  out,  will  take  away,  or  at  all  events 
alter  or  abridge,  his  right  to  the  free  and  lawful  application 
of  his  property  to  the  purposes  o*f  his  business. 

To  show  that  the  owner  of  Lyon's  Wharf  has  a  private 
right  which  is  protected  by  the  179th  section,  the  counsel  in 
the  court  below  cited  the  cases  of  The  Duke  of  Buccleuch 
V.  The  Metropolitan  Board  of  Works  {^)  and  T?ie  Metro- 
politan Board  of  Works  v.  McCarthy  i^)  decided  in  this 
House,  of  which  the  Lords  Justices  took  no  notice  in  their 
judgment,  although  they  appear  to  me  to  be  conclusive 
authorities  in  the  appellant's  favor.  In  these  cases  it  was 
determined  that  a  riparian  proprietor  on  the  river  Thames 
and  the  owner  of  lands  near  a  public  dock  upon,  the  river, 
were  entitled  to  compensation  in  respect  of  their  lands  being 
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injuriously  affected  by  being  deprived  of  access  to  the  river 
and  to  the  dock.  Lord  Campbell  in  Re  Penny  (*),  which 
681]  was  the  case  of  a  *claini  for  compensation  iinder  th(5 
Lands  Clauses  and  Railways  Clauses  Acts,  stated  this  to  be 
the  test  of  the  right,  that  "unless  the  particular  injury 
would  have  been  actionable  before  the  company  had  ac- 
quired statutory  powers,  it  is  not  an  injury  for  which  com- 
pensation can  be  claimed." 

The  Lords  Justices  held  that  Lyon,  a  riparian  proprietor, 
had  no  such  right  of  action,  nor  any  right  in  respect  of  his 

f)roperty  upon  the  banks  of  the  river  distinct  from  the  pub- 
ic right  of  navigation  in  all  the  Queen's  subjects.  But 
whijn  this  House  decided,  in  the  above  cases,  that  the  own- 
ers of  lands  on  the  river  were  injuriously  affected  by  having 
their  access  to  the  river  cut  off ;  as  the  test  of  such  injury 
was  the  right  to  maintain  an  action,  if  no  statutory  powers 
had  been  granted,  the  decisiohs  are  directly  opposed  to  the 
judgment  of  the  Lords  Justices,  and  if  they  had  considered 
them,  must,  I  venture  to  think,  have  led  them  to  a  different 
conclusion. 

I  agree  that  the  order  of  the  Lords  Justices,  reversing 
the  decree  of  the  Vice-Chancellor,  ought  to  be  reversed. 

Lord  Selborne  :  My  Lords,  the  judgment  under  appeal 
seems  to  be  founded  upon  these  two  propositions :  First.  • 
That  a  riparian  proprietor  on  the  bank  of  a  tidal  navigable 
river  has  no  rights  or  natural  easements  similar  to  those 
which  belong  to  a  riparian  proprietor  on  the  bank  of  a 
natural  stream  above  tne  flow  of  the  tide.  Secondly.  That 
a  riparian  proprietor,  whose  frontage  and  means  of  access 
to  such  a  tidal  river  is  cut  off,  by  an  encroachment  from  ad- 
joining land  into  the  stream,  suffers  no  loss  or  abridgment 
of  any  private  right  belonging  to  him  as  such  riparian  pro- 
prietor, but  is  only  damnified  in  common  with  the  rest  of 
the  public  by  the  diminution  of  the  water  space  in  the 
navigable  stream,  and  by  such  obstruction  of  the  naviga- 
tion as  may  be  consequent  thereon. 

The  Lords  Justices  were  of  opinion  that  there  was  no  au- 
thority at  variance  with  these  propositions.  To  me  the 
f)ropositions  appear  to  be  at  variance  with  the  opinions  de- 
ivered  in  this  House,  both  by  the  judges  who  attended 
your  Lordships  and  by  the  noble  Lords  who  took  part  in 
682]  the  decision,  in  the  case  of  The  Duke  of  *Buccleuch 
V.  Tae  M^ropolitan  Board  of  Works  ('),  by  which  opinions 
the  decision  of  tliis  House  in  that  case  was  governed.  I 
also  think  them  at  variance  with  the  views  of  the  law,  ap- 
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Elicable  to  such  a  case  as  the  present,  Vrliich  were  expressed 
V  the  learned  judges  who  decided  Hose  v.  Orovesi^)  and 
fTie  Attorney-Gefieral  v.  The  Conseroators  of  the  Thames  C). 
The  Lords  Justices  thought  that  the  latter  of  those  two  de- 
cisions would  have  been  virtually  overruled,  if  the  judg- 
ment of  the  Vice-Chancellor  in  the  present  case  had  been 
affirmed ;  but  they  only  arrived  at  that  conclusion  by  them- 
selves first  overruling  a  distinction  which  the  Vice-Chanoel- 
lor,  who  decided  that  case,  held,  without  doubt,  to  be  well 
founded  in  law. 

Upon  principle,  as  well  as  upon  those  authorities,  I  am 
of  opinion  that  private  riparian  rights  may,  and  do,  exist 
in  a  tidal  navigable  river.  The  most  material  dijBferences 
between  the  stream  above  and  the  stream  below  the  limit  of 
the  tides  are,  that  in  an  estuary  or  arm  of  the  sea  there  ex- 
ist, by  the  common  law,  public  rights  in  respect  of  naviga- 
tion and  otherwise,  which  do  not  generally  (in  this  country) 
exist  in  the  non-tidal  parts  of  the  stream  ;  and  that  the 
fundus  or  bed  of  the' non- tidal  parts  of  the  stream  belongs, 
generally,  to  the  riparian  proprietors,  while  in  the  estuary 
It  belongs  generally  to  the  Crown.  But  the  rights  of  a 
riparian  proprietor,  so  far  as  they  relate  to  any  natural 
stream,  exist y^^re  naturce^  because  his  land  has,  by  nature, 
the  advantage  of  being  washed  by  the  stream  ;  and  if  the 
facts  of  nature  constitute  the  foundation  of  the  right,  I  am 
unable  to  see  why  the  law  should  not  recognize  and  follow 
the  course  of  nature  in  every  part  of  the  same  stream. 
Water  which  is  more  or  less  salt  by  reason  of  the  flow  of 
the  tides  may  still  be  useful  for  many  domestic  and  other 
purposes,  though  there  are  no  doubt  some  purposes  which 
fresh  water  only  will  serve.  The  general  law  as  to  riparian 
rights  is  not  stated  by  anjr  authorities,  that  I  am  aware  of, 
in  terms  which  require  this  distinction,  and,  if  there  is  any 
sound  principle  on  which  it  ought  to  be  made,  the  burden 
•of  proof  seems  to  me  to  lie  on  those  who  so  aflirm. 

As  for  the  public  right  of  navigation,  it  may  well  coexist 
with  ^private  riparian  rights,  which  must  of  course  [683 
be  enjoyed  subject  to  it ;  just  as  where  there  is  no  naviga- 
tion, each  riparian  proprietor's  right  is  concurrent  with, 
and  is  so  far  limited  by,  the  rights  of  other  proprietors. 

With  respect  to  the  ownership  of  the  bed  of  the  river, 
this  cannot  be  the  natural  foundation  of  riparian  rights 
properly  so  called,  because  the  word  "riparian"  is  relative 
to  tlie  bank,  and  not  the  bed,  of  the  stream ;  and  the  con- 

0)  6  Man.  <b  0.,  613.  («)  1  H.  <b  M.,  1 
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nection,  when 'it  exisfs,  of  property  on  the  bank  with  prop- 
erty in  the  bed  of  the  stream  depends,  not  upon  nature,  but 
on  grant  or  presumption  of  law.  In  some  tidal  navigable 
rivers  (as  the  Severn)  parts  of  the  bed  of  the  tidal  stream 
belong  to  riparian  owners ;  and  it  appears  from  Mr.  An- 
gelPs  book(')  (often  quoted  in  our  courts)  that  in  Pennsyl- 
vania and  Alabama,  states  whose  jurisprudence  is  founded 
generally  on  English  law,  the  whole  property  in  the  beds  of 
large  non-tidal  navigable  rivers  is  in  the  state.  The  title  to 
the  soil  constituting  the  bed  of  a  river  does  not  carry  with 
it  any  exclusive  right  of  property  in  the  running  water  of 
the  stream,  which  can  only  be  appropriated  by  severance, 
and  which  may  be  lawfully  so  ai)propriated  by  every  one 
having  a  right  of  access  to  it.  It  is,  of  course,  necessary  for 
the  existence  of  a  riparian  right  that  the  land  should  be  in 
contact  with  the  flow  of  the  stream  ;  but  lateral  contact  is 
as  good,  jure  naturce^  as  vertical ;  and  not  only  the  word 
'^  riparian,"  but  the  best  authorities,  such  as  Miner  v.  Oil- 
7nour(^)  and  the  passage  which  one  of  your  Lordships  has 
read  from  Lord  Wen sley dale's  judgment  in  Chasemore  v. 
-R/cAard!^("),  state  the  doctrine  in  terms  which  point  to  lat- 
eral contact  rather  than  vertical.  It  is  true  that  the  bank  of 
a  tidal  river,  of  which  the  foreshore  is  left  bare  at  low 
water,  is  not  always  in  contact  with  the  flow  of  the  stream, 
but  it  is  in  such  contact  for  a  great  part  of  everj^  day  in  tjhe 
ordinary  and  regular  course  of  nature,  which  is  an  amply 
sufficient  foundation  for  a  natural  riparian  right. 

Even  if  it  could  be  shown  that  the  riparian  rights  of  the 
proprietor  of  land  on  the  bank  of  a  tidal  navigable  river 
are  not  similar  to  those  of  a  proprietor  above  tlie  flow  of 
the  tide,  I  should  be  of  opinion  that  he  had  a  right  to  the 
684]  river  frontage  belonging  *by  nature  to  his  land,  al- 
though the  only  practical  advantage  of  it  might  consist  in 
the  access  thereby  afforded  him  to  the  water,  for  the  pur- 
pose of  using,  when  upon  the  water,  the  right  of  navigation 
common  to  him  with  the  rest  of  the  pubfic.  Such  a  right 
of  access  is  his  only,  and  is  his  by  virtue,  and  in  respect  of, 
his  riparian  property  ;  it  is  wholly  distinct  from  the  public 
right  of  navigation.  In  the  words  of  Lord  Justice  Mel- 
lish(*):  "The  right  of  embarking  and  disembarking,  and 
so  using  his  property  as  a  wharf  for  the  loading  and  un- 
loading of  goods,  is,  ''a  most  valuable  right,^'  and  I  am 
at  a  loss  to  see  why  it  should  not  be  recognized  as  entitled 

(•)  Aneell  on  Watercourses.  (")  7  H.  L.  C,  849. 

(«)  12  Moo.  P.  C,  131.  (*)  Law  Rop.,  10  Ch.  Ap.,  at  p.  689. 
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to  protection  under  the  179tli  sectioq  of  the  Thames  Con- 
servancy Act,  although  (as  tlie  Lord  Justice  went  on  to 
say),  ''it  arises  simply  from  the  fact,  that  he  owns  land  im- 
mediately abutting  on  a  public  navigable  river,  which  be, 
as  one  of  the  public,  is  entitled  to  use  for  the  purpose  of 
navigation." 

It  was  admitted,  that  if  the  case  had  been  for  compensa- 
tion under  the  Lands  Clauses  Acts,  the  land  of  the  riparian 
proprietor  would,  by  the  deprivation  of  this  water  frontage, 
be  ''injuriously  affected."  But  unless  this  was  an  inter- 
ference with  some  right  or  privilege,  recognized  by  law  as 
belonging  or  incident  to  the  land,  it  would  be  no  actionable 
wrong,  as  an  injuFy  to  the  land,  although  not  authorized  by 
Parliament ;  and  in  that  case  the  land  would  not  be  "in- 
juriously" aflfected.  If,  on  the  other  hand,  it  is  an  inter- 
ference with  a  right  or  privilege  recognized  by  law  as 
belonging  to  the  land,  that  right  or  privilege  is  certainly 
not  identical  with  the  public  right  of  navigation.  The 
cases  as  to  alterations  of  the  levels  of  public  highways,  by 
which  houses  immediately  adjoining  have  been  deprived  of 
their  access  to  and  from  the  highway,  seem  to  be  authori- 
ties d  fortiori  on  this  point ;  because  they  had  not  in  them 
the  element  of  a  right  Jure  naturce.  If  I  correctly  under- 
stand the  Irish  case  of  Moore  v.  T7ie  Great  Southern  and 
Western  Railway  Company  {^\  which  was  approved  and 
followed  by  the  English  Court  of  Queen's  Bench  in  Cham- 
berlain V.  The  Crystal  Palace  Railway  Company  ("),  those 
authorities  recognize  such  a  right  of  immediate  access  from 

Srivate  property  to  a  public  highway,  as  a  private  riffht, 
istinct  from  *the  right  of  the  owner  of  that  prop-    [685 
erty  to  use  the  highway  itself,  as  one  of  the  public. 

That  a  public  body,  such  as  the  Thames  Conservancy 
Board,  should  be  empowered  by  Parliament  to  sell,  for 
money,  to  private  persons  the  right  to  execute,  for  their 
own  benefit,  works  injuriously  affecting  the  land  of  an  ad- 
joining proprietor  without  compensating  him  for  that  injury, 
(which  is  the  contention  of-  the  respondents),  is  inconsistent 
with  the  ordinary  principles  and  with  the  general  course  of 
public  legislation  on  such  subjects.  .  When,  therefore,  we 
find  in  the  act  which  is  alleged  to  confer  such  powers  a 
saving  clause  in'  the  large  and  unfcechnical  terms  of  the  179th 
section,  by  which  (without  anjr  forced  or  unreasonable  ex- 
tension of  their  natural  meaning)  this  class  of  rights  may 
be  sufficiently  protected,  I  think  we  ought  not  to  hesitate  to 
construe  it  so  as  to  aflford  that  protection. 

0)  10  Ir.  C.  L.  Rep.  (N.S.),  46.  («)  2  B.  A  S.,  605-61Y. 
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I  am,  for  these  reasons,  of  opinion  that  the  present  ap- 
peal should  be  allowed. 

Decree  appealed  from  reversed;  decree  of  Vice-Chan- 
cellor  MalinSy  of  the  3d  of  May ^  1875,  restored; 
cause  remitted  to  the  Court  of  Chancery^  with  a 
declaration  that  the  petition  of  appeal  of  the 
Court  of  Appeal  in  Chancery  ought  to  have  been 
dismissed  with  costs. 

Lords'*  Journals^  27th  July,  1876. 
Solicitors  for  the  appellant :  Brettell,  Smythe  <fe  BrettelL 
Solicitor  for  the  respondents :  C  0.  Humphreys, 

As  to  how  far  an  individual  may  fill  As  to  exclusive  right  of  fishery  by 
up  or  obstruct  a  navigable  river  in  adjoining  own^r :  Robertson  v.  Stead- 
front  of  his  premises,  see  9  Eng.  Rep.,  man,  3  Pngsley's  (N.  B.)  Rep.,  621. 
580  note;  14  Eng.  Rep.,  386  note;  As  to  proceedings  tQ  improve  creeks 
.10  Eng.  Rep.,  25  note  ;  Allegheny  and  streams :  Clay  «.  Pennoyer,  etc.. 
City  «.  Moorehead,  80  Penn.  St.  R.,  84 Mich.,  204. 

118  ;  8  Southern  Law  Rev.,  N.S.,  119  ;  Right  to  travel  in  bed  of  river  :  Ross 

Musser  ij.  Hershey,  42  Iowa,  356  ;  Nor-  v.  Faust,  54  Ind.,  471. 

folk  V.  Cooke,   27  Gratt.   (Va.),   430;  Right  of  state  to  control  planting  of 

Ross  t.  Faust,'  54  Ind. ,  471 ;  Barney  tJ.  oysters  in  :   McCready  tJ.  Virginia,  94 

Keokuk,  94  U.  S.  R.,  324;  McCready  U.  S.  R.,  391. 

«.  Virginia,  Id.,  391 ;  Trustees,  etc.,  v.  Duty  of  owner  to  repair  after  state 

Surveyors,  7  Best  &  Smith,  348 ;  Ips-  has  banked  out :  Philadelphia  v.  Scott 

wich,  etc.,  t>.  Overseers,  Id.,  810.  81  Penn.  St.  R.,  80. 
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686]    *Captain  De  Thoren,  Appellant ;  The  Attorney- 
General  e^  aZ. ,  Respondents. 

Scotch  Doctrine  of  HaHt  and  Repute  as  to  Marriage. 

Per  Lord  Selbornb  :  Habit  and  repute  is  not  a  mode  of  constituting  but  of  prov- 
ing a  marriage ;  and  when  a  true  and  undivided  habit  and  repute  is  shown,  a  pre- 
sumption of  the  marriage  arises  by  the  law  of  Scotland. 

Per  The  Lord  Chancellor  (') :  The  presumption  of  marriage  is  much  stronger 
than  the  presumption  in  regard  to  other  facts. 

When  a  matrimonial  ceremony  took  place  in  Scotland,  the  parties  bein^  ignorant 
of  an  impediment,  afterwards  removed,  and  when,  believing  themselves  to  oe  validly 
married,  they  lived  together  continuously  for  years  as  husband  and  wife,  and  were 
regarded  as  such  by  all  who  knew  them,  the  marriage  was  held  to  have  been  estab- 
lisTied  by  the  force  of  habit  and  repute,  without  any  proof  of  mutual  consent  by  ver- 
bal declaration. 

It  must  be  inferred  that  the  matrimonial  consent  was  interchanged  as  soon  as  the 
parties  were  enabled,  by  the  removal  of  the  impediment,  to  enter  into  the  contract. 

The  onus  of  rebutting  a  marriage  by  habit  and  repute  is  thrown  on  those  who 
deny  it. 

Per  Lord  Chelmsford  :  The  ceremony  which  took  place,  although  invalid,  was 
undoubtedly  a  consent  by  the  parties  to  live  together  as  Imsband  and  wife.  And 
their  subsequent  cohabitation  was  a  proof  of  continued  consent. 

(')  Lord  Cairns. 
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On  the  1st  of  July,  1862,  Mr.  William  Ellis  Wall  obtained 
from  the  Divorce  Court  at  Westminster  a  decree  dissolving 
Ms  then  marriage,  but  not  enabling  him  to  marry  again 
until  the  expiration  of  the  period  allowed  for  appealing  to 
the  House  of  Lords,  which  occurred  in  this  case  on  the  19th 
of  February,  1863. 

Ignorant  of  this  temporary  impediment,  and  thinking 
that  he  might  marry  again  immediately  on  obtaining  the 
divorce,  Mr.  Ellis  Wall,  at  Glasgow^  in  St.  Jude's  Church, 
on  the  16th  of  July,  1862,  ^as  married  to— or,  rather  went 
through  the  ceremonial  of  marriage  with — Miss  Sarah  Ogg, 
both  parties  honestly  believing  that  there  was  no  obstacle  to 
their  union.  They  afterwards  resided  together  constantly 
as  husband  and  wife,  and  were  *every where  regarded  [687 
and  treated  as  such  in  Scotland,  in  Ireland,  and  in  England, 
till  the  death  of  Mr.  Ellis  Wall,  in  November,  1867.  Of  the 
connection  there  were  four  children,  two  sons  and  two 
daughters.  One  of  the  sons,  William  Ellis  Wall,  was  born 
in  Scotland,  on  the  30th  of  August,  1866,  and  the  other, 
Edward  William  Wall,  was  born  in  England,  on  the  17th 
of  March,  1868. 

On  the  22d  of  May,  1872,  the  two  sons,  having  an  interest 
in  English  real  property,  presented  by  their  mother  and 
guardian  a  petition  to  the  Cfourt  for  Divorce  and  Matrimo- 
nial Causes,  pray ing a  declaration  that  they  ''were  severally 
legitimate  sons  of  the  aforesaid  William  Ellis  Wall,  and 
Sarah  Wall,  and  that  the  marriage  aforesaid-  contracted 
prior  to  the  birth  of  the  petitioners  was  a  valid  marriage." 

The  legitimacy  of  the  children  of  course  depended  on  the 
validity  of  their  parents'  marriage ;  and  the  question,  one  of 
Scotch  law,  was,  whether  the  undoubted  fact  of  continued 
"  habit  and  repute  "  was,  under  the  circumstances,  of  itself 
sufficient  to  prove  a  marriage,  without  any  interchange  of 
verbal  matrimonial  declaration — of  which  there  was  neither 
evidence  nor  allegation. 

The  Judge  Ordinary  asked  the  opinion  of  the  Court  of 
Session  in  Scotland,  under  22  &  23  Vict.  c.  63,  s.  1,  and  ob- 
tained for  answer  that  "before  the  birth  of  the  eldest  son, 
the  parents  had  become  married  persons"  (*). 

Sir  James  Hannen  decided  that  "the  parents  had  con- 
tracted with  each  other  a  valid  marriage  prior  to  the  30th 
of  August,  1866,  and  that  the  sons  were  legitimate." 
*  Against  this  decision,  Captain  de  Thoren  appealed  to  the 
House,  having  for  his  counsel  The  Solicitor -General  (Sir  H, 
Giffard^  QCT),  Mr.  MattJtews^  Q.C.,  Mr.  Thesiger^  Q..C., 

(')  4  Series  of  Scotch  Cases,  vol.  i,  p.  1036. 

17ENG.  Rei>.  10. 
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and  Mr.  ^.  i>.  Oreene.  The  respondent's  counsel  were  7%e 
AUorneyOeneral  (Sir  J".  Holker\  The  Solicitor -Oeneral  for 
Scotland  (Mr.  TFa^*90/i),  Mr.  Sovihgate^  Q.C.,  Dr.  SpinkSj 
Q.C.,  and  Mr.  A.  ^.  Hardy, 

The  appellant's  counsel  argued  that  inasmuch  as  the  pa- 
rents had  always  regarded  themselves  as  having  validly 
intermarried  from  and  after  the  Glasgow  ceremonial,  there 
was  not  and  there  could  not  be  a  subsequent  interchange  of 
nuptial  consent;  and  the  mere  "habit  and  repute"  was  of 
688]  itself  insufficient  to  constitute  a  *marnage ;  so  that 
the  decision  declaring  the  sbns  legitimate  ought  to  be 
reversed. 

At  the  conclusion  of  the  arguments  on  behalf  of  the  ap- 
pellant their  Lordships  delivered  the  following  opinions : 

The  Loed  Chancellor  (') :  Mv  Lords,  in  deciding  the 
question  of  legitimacy  raised  by  this  case  your  Lordships 
will  not,  I  think,  find  yo.urselves  in  any  way  embarrassed 
by  the  particular  procedure  which  has  taken  place  in  the 
court  below*  The  petition  was  filed  in  the  orainary  way  ; 
no  formal  issues  were  framed  in  the  case,  apart  from  those 
which  the  case  itself  raised ;.  evidence  was  given  before  the 
Judge  Ordinary,  and  among  that  evidence  was  the  evidence 
of  experts  with  regard  to  the  law  of  Scotland.  The  Judge 
Ordinary  considered  that  he,  sitting  as'  an  English  judge, 
might  not  be  able  to  draw  inferences  as  to  Scotch  law  from 
the  evidence  tendered  before  him  in  the  way  that  a  Scotch 
court  could  do ;  and,  availing  himself  of  the  powers  given 
by  the  acts  of  Parliament  relating  to  the  subject,  he  sent  a 
case  for  the  opinion  of  the  Scotch  court  upon  a  certain  point, 
which  he  placed  before  it.  The  opinion  of  the  Scotch  court 
was  given  in  favor  of  the  marriage ;  and  therefore  in  favor 
of  the  legitimacy.  The  learned  Judge  Ordinary  pronounced 
his  final  decree,  establishing  the  legitimacy  upon  all  the 
materials  before  him  ;  and  all  those  materials  are  now  before 
your  Lordships,  and  your  Lordships  sit  here  as  a  Court  of 
Appeal,  not  merely  from  the  decision  of  the  English  court, 
the  Court  of  Probate,  but  also,  under  the  statute,  with  power 
to  review  the  opinion  expressed  by  the  Scotch  court  upon 
the  case  sent  to  them,  if  your  Lordships  think  that  opinion 
ought  to  be  reviewed.  • 

My  Lords,  the  question  here  conies  to  be  simply  this.  A 
man  and  a  woman  being  both  at  the  time  in  Scotland,  go 
through  a  ceremony  of  marriage  in  a  church.  They  are 
under  the  impression  that  the  marriage  is  a  valid  one,  and 
that  thej'^  have  done  everything  that  is  necessary  to  make  it 

(')  Lord  Cairns. 
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valid.  The  man  had  shortly  before  been  divorced  in  Eng- 
land, that  is  to  say,  there  had  been  a  decree  nisi  of  the 
Matrimonial  Court  for  a  divorce,  *which  decree  nisi  [689 
was  afterwards  made  absolute.  But  at  that  time  there  was 
a  certain  length  of  time  given,  which  has  since  been  taken 
away,  during  which  an  appeal  against  the  sentence  of  the 
Matrimonial  Court  might  nave  been  brought,  and  that  time 
had  not  elapsed  (').  The  parties  were  not  aware  that  that 
circumstance  created  an  impediment  to  a  valid  marriage. 
Having  gone  through  the  ceremony  they  lived  as  husband 
and  wife,  and  were  reputed  to  be  husband  and  wife.  They 
had  children;  and  those  children  were  treated  as  being 
legitimate.  There  was  a  q^uestion  of  succession  to  real 
property  in  the  case,  and  it  is  clearly  shown  that  the  man 
was  anxious  to  have  legitimate  children,  and  believed  that 
he  had  legitimate  children  wno  would  succeed  to  that  prop- 
erty. They  resided,  subsequently  to  the  marriage  cere- 
mony, for  some  years  in  Scotland,  and  for  another  part  of 
the  time  out  of  Scotland.  Under  those  circumstances,  put- 
ting aside  for  the  moment  any  inference  which  ought  to  be 
drawn  from  the  fact  of  both  parties  being  ignorant  of  the 
impediment  to  marriage,  and  looking  merely  to  the  habit 
and  repute  to  which  I  have  referred,  and  which  continued 
altogether  for  a  period  of,  I  think,  about  ten  years,  and  un- 
til the  death  of  the  man  ;  looking  merely  to  these  facts  there 
cannot  be  any  doubt  (indeed,  it  is  not  disputed  at  the  bar) 
that  there  would  be  ample  ground  for  presuming,  according 
to  the  law  of  Scotland,  that  marriage  by  consent  of  which 
cohabitation  with  habit  and  repute  is  evidence. 

But  it  is  said  that  the  inference  of  marriage  is  rebutted, 
because  you  have  here  the  parties  commencing  their  cohabi* 
tation  under  the  belief  that  the  ceremony  of  marriage  was  a 
valid  ceremony,  and  that,  therefore,  unless  you  can  show 
that  they  afterwards  were  undeceived  upon  this  point,  and 
in  some  way  or  other  actually  must  be  taken  to  have  as- 
sented or  consented  to  a  fresh  contract  of  marriage,  you 
cannot  imply  from  the  cohabitation  with  habit  and  repute 
that  a  marriage  by  the  interchange  of  consent  actually  took 
place. 

Now,  my  Lords,'  I  cannot  in  any  way  accept  that  argu- 
ment. I  may  refer,  in  the  first  place,  to  the  case  of  Piers 
V.  Piers  {*)  before  your  Lordships'  House,  in  which,  al- 
though, the  facts  were  *in  many  respects  different     [690 

(^)  As  to  libert}'  to  divorced  parties  to    and  36  Vict.  c.  31  (1873),  and  Browne  on 
re-marrv,  see  sTA  82  Vict.  c.  11,  s.  4,    Divorce,  p.  484. 

(«)  2  CI.  A  F.,  331. 
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from  the  present,  yet  it  was  held  in  a  most  striking  way  as 
a  general  rule  that  the  presumption  of  marriage  is  not  the 
same  as  the  presumption  raised  with  regard  to  other  facts, 
which  may  be  presumed  either  the  one  way  or  the  other ; 
that  the  presumption  of  marriage  is  something  much 
stronger ;  and  that  from  cohabitation  with  reputation  a 
marriage  is  to  be  presumed  unless  there  is  strong  and  cogent 
evidence  to  the  contrary.  One  of  the  most  striking  cases 
that  can  well  be  imagined  upon  this  subject  is  the  Breadal- 
bane  Case  ('),  in  which  the  presumption  was  held  to  be  one 
that  not  only  might  be  drawn  but  ought  to  be  drawn  from 
the  cohabitation  with  habit  and  repute,  although  in  that 
case  the  cohabitation  commenced  with  a  ceremony  of  mar- 
riage which  not  only  was  invalid  by  reason  of  the  real  hus- 
band of  the  woman  being  alive^  at  the  time,  but  was  known 
to  both  parties  to  be  invalid.  Your  Lordships  held  that, 
notwithstanding  that  the  marriage  could  not  have  been  valid 
at  the  inception,  notwithstanding  that  both  parties  knew 
that  it  was  invalid,  notwithstanding  that  both  must  have 
known  that  at  the  commencement  of  their  cohabitation  that 
cohabitation  was  illicit ;  still  the  presumption  of  marriage 
might  and  ought  to  be  drawn. 

My  Lords,  1  own  it  appears  to  me  that  that  was  a  some- 
what stronger  case  than  the  present,  because  it  might  well 
have  been  fairly  contended,  and  it  was  contended  with  great 
energy,  that  any  presumption  of  marriage  ought  to  be  held 
to  be  rebutted  by  the  fact  that  the  cohabitation  at  the  be- 
ginning could  not  have  been  intended  by  the  parties  them- 
selves to  be  a  cohabitation  for  the  purpose  of  marriage, 
because  they  must  have  known  that  their  marriage  could 
not  be  valid.  Here,  on  the  contrary,  the  cohabitation  be- 
gan with  the  full  intention  of  the  parties  themselves  that 
their  cohabitation  should  be  upon  the  footing  of  a  legitimate 
and  valid  marriage,  and  they  were  under  the  impression 
that  there  was  a  legitimate  and  valid  marriage.  Ii  that  is 
so  I  ask.  Why  should  it  not  be  presumed  from  the  cohabi- 
tation with  habit  and  repute  that  as  soon  as  that  obstacle 
was  removed,  which  it  very  shortly  was,  a  consent  was  ex- 
changed between  the  parties  to  be  liusband  and  wife,  when 
you  would  make  that  presumption  in  a  case  such  as  the 
Breadalbane  Case  was. 

My  Lords,  I  will  refer  to  the  Breadalbane  Case  for  the 
691J  ^purpose  of  reminding  your  Lordships  of  some,  or  at 
least  of  one  of  the  opinions  that  were  tnere  expressed. 
Lord  Westbury  says  :    ''The  appellant  objects  that  cohabi- 

(')  Law  Rep.,  2  ILL,  Sc,  269. 
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tation,  which  began  when  the  parties  were  incapable  of  con- 
tracting marriage,  and  which  was  continued  without  change, 
is  ineflfectual  to  form  the  basis  of  the  conclusion  that  con- 
sent to  marry  was  interchanged  after  the  impediment  to 
marriage  had  been  removed,  rhat  would  be  a  very  import- 
ant rule  if  it  were  proved  to  be  well  founded  ;  but  1  am 
unable  to  find  any  principle  to  justifj^  the  introduction  of 
snch  a  rule ;  and  what  is  more  material  to  the  purpose,  I 
am  unable  to  find  any  case  or  any  book  of  authority  in 
which  that  principle  has  been  either  followed  out  into  a  de- 
cision or  has  been  laid  down  as  a  rule  of  Scotch  law.  There 
is  nothing  to  warrant  the  proposition  that  the  subsequent 
conduct  of  the  parties  shall  be  rendered  ineffectual  to  prove 
marriage  by  reason  of  the  existence  at  a  previous  period  of 
some  bar  to  the  interchange  of  consent.  It  would  be  very 
unfortunate  if  it  were  so.  Marriage  may  be  contracted  be- 
tween parties  in  a  foreign  land  wnere  certain  observances 
are  required  which  from  ignorance  or  mistake  may  not  have 
been  fulfilled?^ 

So  that,*  your  Lordships  will  observe,  Lord  Westbury 
here  puts  as  an  illustration  the  very  case  which  here  occurs. 
He  contitiues:  "The  parties  having  cohabited  on  the 
strength  of  au  imperfect  celebration^  may  afterwards  come 
to  Scotland  and  reside  there  for  years,  continuing  the  same 
course  of  life.  It  woiild  indeed  be  a  very  sad  thing  if  such 
a  course  of  conduct,  lasting,  perhaps,  for  twenty  or  thirty 
years,  were  insufficient  to  warrant  the  conclusion  of  mar- 
riage. There  is  no  foundation  for  the  argument  that  the 
matrimonial  consent  must  of  necessity  be  referred  to  the 
commencement  of  the  cohabitation.  I  think  a  sounder  rule 
and  principle  of  law  will  be  that  you  must  infer  the  consent 
to  have  been  given  at  the  first  moment  when  you  find  the 
parties  able  to  enter  into  the  contract." 

The  argument  at  your  Lordships'  bar  has  consisted 
principally  of  a  minute  criticism  of  the  wording  of  the 
case  sent  by  the  Judge  Ordinary  for  the  opinion  of  the 
Scotch  court,  and  an  attempt  to  establish  that  the  wording 
of  that  case  merely  amounts  to  certain  findings  by  the 
Judge  Ordinary  which  in  some  way  established  as  matters 
of  fact  the  statements  which  are  made  for  the  particular 
purpose  of  this  case.  I  do  not  myself  read  these  state- 
ments as  doing  more  than  saying,  on  the  part  of  the  Judge 
Ordinary  to  th(^  Scotch  court,  that  he  cannot  point  to  spe- 
cific evidence  of  an  exchange  of  consent,  but  leaving  en- 
tirely to  the  Scotch  court  the  duty,  if  it  be  their  duty,  and 
if  they  think  it  is  their  duty,  to  draw  the  inferences  which 
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the  Scotch  law  wo*uld  warrant.  For  example,  my  Lords, 
the  principal  statement  relied  upon  in  that  case  is  this: 
Paragraph  5  states — "From  the  time  of  the  said  marriage 
692]  ceremony  on  the  16th  of  July,  1862,  till  *the  death 
of  the  said  William  Ellis  Wall,  which  occurred  at  Sidmouth, 
in  England,  on  the  23d  of  July,  1871,  he  and  the  said 
Sarah  Ogg  constantly,  continuously  and  openly,  lived  and 
cohabited  together  as  husband  and  wife,  and  were  holden 
and  reputed  to  be  so  by  their  relations  and  friends  and  by 
all  who  knew  them.  They  so  lived  and  cohabited  together 
in  Scotland  from  the  16th  of  June,  1862,  till  May,  1863 ; 
in  Ireland  from  May,  1863,  till  March,  1864 ;  in  Scotland 
from  March,  1864,  till  November,  1867 ;  and  in  England 
from  November,  1867,  till  the  death  of  the  said  William 
Ellis  Wall;  The  habit  and  repute  which  attended  from 
cohabitation  from  the  first  and  throughout  was  undivided." 

The  6th  paragraph  states—"  The  said  William  Ellis  Wall 
and  Sarah  Ogg  intended  to  contract  marriage  together. 
The  marriage  ceremony  of  the  16th  of  July,  1862,  took  place 
in  pursuance  of  that  intention.  They  believed,  and  never 
prior  to  the  death  of  the  said  William  Ellis  Wall  ceased  to 
believe,  that  the  marriage  ceremony  was  lawful  and  valid, 
and  throughout  their  cohabitation  they  intended  to  stand 
to  each  other  in  the  relation  of  husband  and  wife,  and  be- 
lieved that  they  did  so,  and  their  said  treatment  of  each 
other  as  husband  and  wife,  and  of  their  children  as  legiti- 
mate offspring,  was  due  to  this  belief.  The  said  William 
Ellis  Wall  and  the  said  Sarah  Wall  did  not  at  any  time 
after  the  said  16th  of  July,  1862,  interchange  or  express  to 
each  other  any  consent  to  marry,  or  make  any  acknowledg- 
ment with  the  purpose  of  contracting  a  marriage,  unless 
such  consent  or  acknowledgment  is  to  be  inferred  as  a  pre- 
sumption of  law  from  the  facts  herein  stated." 

My  Lords,  I  rather  incline  to  the  opinion  that  that  amounts 
to  nothing  more  than  a  statement  that,  except  as  far  as  a 
presumption  of  law  was  proper  to  be  drawn  from  the  facts, 
it  had  not  been  affirmatively  and  directly  proved  before  the 
learned  judge  that  there  was  any  interchange  of  consent  to 
marry.  And  undoubtedly  no  such  exchange  of  consent 
was  proved.  If  it  had  been  proved  the  reference  to  cohabi- 
tation with  habit  and  repute  would  have  been  altogether 
unnecessary.  But  I  certainly  hold  that  your  Lordships  are 
here  entirely  free  to  look  at  once  at  the  evrdence  given  be- 
fore the  learned  judge  and  at  the  judgment  of  the  Judge 
Ordinary  founded  upon  that  evidence,  and  that  your  Lord- 
ships are  not  in  any  way  fettered,  as  I  have  said,  by  the 
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statement  of  facts  which  was  made  for  one  purpose,  and 
one  purpose  only,  namely,  to  obtain  the  opinion  of  the 
Scotch  codrt. 

Turning  to  the  evidence  given  before  the  Judge  Ordi- 
nary, your  Lordships  iind  that  Mrs.  Sarah  Wall  was  exam- 
ined. In  her  direct  examination  she  proves  that  after  the 
marriage  ceremony  in  July,  1862,  she  lived  with  William 
Ellis  Wall  as  her  husband  till  his  death ;  that  chil- 
dren were  born  ;  that  during  the  lifetime  of  *Wil-  [693 
liara  Ellis  Wall  they  visited  and  were  visited  as  husband 
and  wife,  and  treated  each  other  constantly  in  all  respects 
upon  that  footing ;  that  their  children  were  received  as 
legitimate,  and  no  doubt  existed  in  their  own  minds  that 
they  were  so ;  that  Mr.  Wall  was  anxious  for  a  son,  that  he 
tola  her  so,  and  the  reason  was  that  he  was  to-inherit  en- 
tailed property  in  England ;  that  when  they  lived  at  Dal- 
keith they  were  visited  by  the  father  and  mother  of  William 
Ellis  Wall,  who  took  away  the  eldest  girl  on  a  visit.  Cer- 
tain letters  are  then  put  in  passing  upon  the  footing  of  their 
being  husband  and  wife.  That  being  the  evidence  in  chief, 
she  is  then  cross-examined  by  those  who  were  interested  to 
rebut  the  presumi>tion  of  law,  but  in  her  cross-examination 
she  is  not  asked  one  single  question  with  the  view  of  nega- 
tiving the  presumption,  or  of  proving  that  no  consent 
passed  between  them,  after  the  impediment  to  marriage 
was  removed.  My  Lords,  if  that  is  so,  if  those  who  have 
the  onus  of  rebutting  the  presumption  cast  upon  them  take 
no  step  to  rebut  that  presumption,  I  apprehend  that  the 
presumption  remains  in  its  full  force  and  vigor. 

Upon  these  grounds,  my  Lords,  I  submit  that  the  de- 
cision of  the  Judge  Ordinary  establishing  the  legitimacy  in 
this  case  is  entirely  correct,  and  that  this  appeal  ought  to 
be  dismissed  with  costs. 

Lord  Ciielmsfokd  :  My  Lords,  the  question  to  be  de- 
termined is  whether  there  was  a  consent  to  a  marriage  be- 
tween William  Ellis  Wall  and  Sarah  Ogg,  evidenced  by 
habit  and  repute,  prior  to  the  birth  of  the  elder  of  the 
sons.  If  there  were  no  other,  question  than  this  in  the  case 
there  would  be  no  difficulty  in  giving  an  answer  in  the  af- 
firmative. But  the  appellant,  though  he  admits  that  there 
had  been  such  cohabitation  of  the  parties  as  husband 
and  wife  as  in  an  ordinary  case  would  have  conclusively 
established  the  presumption  of  a  marriage  by  consent, 
yet  contends  that  the  circumstance  of  a  previous  cere- 
mony of  marriage  having  taken  place  between  the  parties, 
which  was  invalid,  though  unknown  to  them  to  be  so,  pre- 
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vented  that  presumption.  The  ground  of  this  argument 
is  that  the  living  together  of  the  parties  as  husband  and 
wife  must  be  attributed  to  the  invalid  ceremony, 'and  there- 
fore that  the  habit  and  repute  could  not  be  evidence  of  any 
other  consent. 

694]  *In  the  case  sent  by  the  Judge  Ordinary  it  is  stated 
that  prior  to  the  death  of  William  Ellis  Wall,  he  and 
Sarah  Ogg  never  ceased  to, believe  that  the  marriage  cere- 
mony was  lawful  and  valid.  There  was  no  evidence  given 
before  the  Judge  Ordinary  to  this  effect.  Mrs.  Wall  was 
called  as  a  witness,  and  no  question  to  elicit  that  fact  (if  it 
existed)  was  put  to  her.  If  then,  the  case  is  to  be  disposed 
of  upon  the  facts,  without  reference  to  the  case  prepared  to 
obtain  an  opinion  as  to  the  law,  it  appears  to  me  to  be  quite 
open  to  your  Lordships  to  presume  (especially  in  favor  of 
the  legitimacy  of  the  sons)  that  knowledge  of  the  invsilid- 
ity  of  the  marriage  was  acquired  during  the  cohabitation, 
and  that  the  parties  subsequently  lived  together  as  husband 
and  wife.  It  it  be  asked  why,  with  this  knowledge,  they 
did  not  marry  openly  in  fctde  ecclesicB^  it  may  be  answered 
that  probably  they  did  not  desire  to  have  it  known  that 
they  nad  been  cohabiting  without  being  lawful  Ijr  married, 
and  that  it  was  unnecessary  in  Scotland,  as  their  continu- 
ing to  live  together  as  man  and  wife  afterwards  would  be  of 
equal  efficacy  with  an  actual  marriage. 

^ut  taking  the  facts  as  they  are  stated  in  the  case,  and 
applying  the  law  to  them,  the  Court  of  Session  is  of  opinion 
that,  assuming  the  ignorance  of  the  parties  of  the  invalid- 
itv  of  the  ceremony  of  marriage  during  the  whole  period 
of  their  cohabitation,  yet  after  the  removal  of  the  impedi- 
ment to  their  marriage  and  before  the  birth  of  their  eldest 
son,  they  became  married  persons. 

I  agree  entirely  with  this  opinion.  A  marriage  is  estab- 
lished by  habit  and  repute  on  the  ground  that  the  cohabita- 
tion as  husband  and  wife  is  proof  that  the  parties  have 
consented  to  contract  the  relation.  If  any  legal  impedi- 
ment exists  to  prevent  their  marrying,  as  long  as  it  con- 
tinues no  presumption  of  consent  can  arise.  But  if  the  co- 
habitation begins  in  an  illicit  intercourse,  and  is  continued 
after  the  bar  to  marriage  (whatever  it  may  be)  is  known  to 
be  removed,  habit  and  repute  may  have  their  proper  opera- 
tion upon  the  continuing  cohabitation,  whicli  is  not  to  be 
referred  to  the  original  intercourse. 

In  the  present  case  the  ceremony  which  took  place,  al- 
though invalid,  was  undoubtedly  a  consent  by  the  parties 
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to  live  together  as  husband  and  wife.    And  their  subsequent 
cohabitation  was  a  proof  of  continued  consent. 

*But  the  appellant  seeks  to  displace  the  case  [695 
founded  on  habit  and  repute  altogether  by  reason  of  the 
invalid  ceremony  of  marriage,  to  which  he  contends  the 
consent  must  necessarily  be  referred.  Assuming  this  to  be 
correct,  the  proof  of  consent  being  unquestioned,  what  dif- 
ference can  It  make  that  the  motive  to  such  a  consent  was  an 
erroneous  belief  that  the  parties  had  the  sanction  of  a  legal 
marriage.  The  habit  and  repute  arising  from  the  parties 
having  lived  together  as  husband  and  wife  for  many  years 
was  amply  sufficient  to  prove  their  consent  to  contract  this, 
relation.  Can  the  invalid  ceremony  of  marriage,  which 
strengthens  the  proof  of  consent,  have  the  effect  merely  of 
not  weakening,  but  of  entirely  destroying  that  proof  ?  No 
valid  consent  could,  of  course,  be  given  during  the  time 
allowed  for  appealing  against  the  decree  of  divorce.  But 
as  soon  as  that  time  had  passed  there  was  nothing  to  pre- 
vent the  marriage  of  the  parties,  or  to  invalidate  any  con- 
sent to  become  husband  and  wife  ;  and  their  living  together 
so  many  years  as  married  persons  raised  a  presumption  of 
their  consent  to  contract  that  relation,  which  could  o^ly  be 
rebutted  by  proof  of  some  fact  which  raised  an  impediment 
to  their  marriage. 

Lord  O'Hagan:  My  Lords,  the  appellant's  case  rests 
really  on  the  7th  paragraph  of  the  paper  submitted  by  the 
Judge  Ordinary  to  the  Scottish  judges..  He  insists  that  it  suffi- 
ciently negatives  any  interchange  of  consent  to  marry,  or  any 
acknowledgmentwith  the  purpose  of  contracting  marriage, 
between  the  father  and  mother  of  the  respondents  at  any 
time  after  the  invalid  ceremony  of  the  16tn  of  July,  1862. 
•  Unless  it  amounts  to  such  a  negation,  and  unless  your  Lord- 
ships are  bound  to  accept  and  act  upon  it,  this  appeal  must 
be  dismissed.  There  is  no  other  foundation  for  it,  and  so 
the  learned  counsel  for  the  appellant  have  admitted  at 
the  bar. 

I  am  clearly  of  opinion  that  it  does  not  negative  either 
the  Interchange  or  the  acknowledgment ;  and  even  if  it  did, 
it  would  not  avail  the  appellant  as  against  the  evidence  in 
the  case.  It  is  not  at  all  a  positive  negation  of  consent,  for 
it  is  qualified  by  the  concluding  words,  "unless  such  con- 
sent is  to  be  inferred  as  a  presumption  of  law  from  the  facts 
herein  stated."  If  those  facts  raise  that  presumption,  its 
negative  force  is  gone  and  the  consent  *is  established.  [696 
And  so  the  Scottish  court  has  held,  and  so  the  Judge  Ordi- 
nary has  found,  acting  on  its  authority. 

•   17  Enq.  Rep.  11 
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But  I  fully  agree  that  even  if  the  appellant's  construction 
of  the  paragrapn  had  been  maintainable,  it  would  not  have 
been  conclusive  on  this  House.  The  whole  matter  is  before 
your  Lordships.  You  have  the  entire  evidence  open  to 
vour  consideration.  The  Judge  Ordinary  has  no  power, 
by  statute  or  otherwise,  to  coerce  your  judgment ;  and  long 
cohabitation,  with  habit  and  repute  attached  to  it,  being 
proved  by  perfectly  uncontradicted  and  unchallenged  testi- 
mony, I  think  your  Lordships  would  have  been  fully  justi- 
fied in  infeiTing  the  consent  which  makes  a  marriagei  < 
according  to  the  usages  of  Scotland,  even  il  you  ha^  not 
the  advantage  of  finding  that  inference  justified  by  the 
unanimous  opinion  of  the  learned  judges. 

The  Judge  Ordinary  sought  to  ue  informed  as  to  the  pre- 
sumption of  law  which,  according  to  the  Scottish  law, 
would  arise  upon  the  facts  in  proof.  The  Dean  of  Faculty, 
on  behalf  of  the  respondents,  here  puts  the  case  very 
strongly:  ''The  presumption  is  unavoidable,"  he  said, 
"  and  tnerefore,  as  I  say,  necessary ;  and  if  your  Lordships 
have  before  you  proof  of  cohabitation,  and  of  habit  apd  re- 
pute following  on  that  cohabitation,  you  must  declare  the 
persons  husband  and  wife."  With  that  contention  the  court 
agreed  and  found  accordingly  in  favor  of  the  marriage.  They 
could  not  have  done  otherwise  without  setting  at  naught 
the  highest  legal  authorities  of  Scotland.  "Marriage," 
says  Erskine('),  "  may  be  entered  into  when  the  consent  is 
not  express,  but  is  discovered  rebu^  ipsis  etfactis.  In  this 
way  it  is  presumed  or  inferred  from  cohabitation,  or  the 
parties  living  together  at  bed  and  board,  joined  to  their  be- 
ing habited  and  reputed  man  and  wife."  'And  Stair  writes 
to  the  same  effect :  ''Cohabitation  and  behaving  as  man  and 
wife  for  a  considerable  time  presumeth  marriage,  though* 
there  be  neither  contract,  promise,  nor  spousaUa  preceding, 
nor  evidence  of  copulation  by  children."  And  ErskineQ 
describes  a  presumptio  juris  as  "that  which  is  in  general 
terms  established  by  our  decisions  as  a  presumption,"  "  so 
that  it  is  taken  for  true  only  till  the  contrary  snail  appear 
to  the  judge  to  be  supported  by  stronger  evidence." 
697]  *I  do  not  trouble  your  Lordships  by  referring  again 
to  the  cases  in  Scotland  and  in  this  House  which  fully  sus- 
tain these  expositions  of  the  law.  Cohabitation  and  repute 
do  not  constitute  the  marriage,  but  are  the  evidence  irom 
which  the  consent  essential  to  it  is  conclusively  presumed, 
in  the  absence  of  countervailing  proof  to  the  contrary.     No 

(»)  Book  I,  title  6,  sect.  6.  (•)  Book  IV,  chap,  ii,  sect  86. 
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formal  solemnization,  no  agreement  by  writing  or  in  words, 
is  needful  to  its  validity.  If  the  parties  live  together  for 
many  years  as  husband  and  wife,  believe  themselves  to  be 
so,  mean  themselves  to  be  so,  and  are  reputed  to  be  so,  as 
in  this  case,  by  all  the  world,  until  the  death  of  one  of  them, 
the  presumption  unrebutted  supplies  the  want  of  formal 
ceremony  or  express  contmct,  and  validates  their  marriage, 
with  all  its  legal  incidents. 

I  can  add  nothing  of  value  to  what  has  been  said  by  my 
noble  and  learned  friends  in  reply  to  the  argument  founded 
on  the  void  marriage  of  1862.  The  parties  were  then  un- 
doubtedly consenting  to  the  union  which  both  desired,  and 
I  am  unable  to  see  that  there  is  anything  in  the  case  which 
would  justify  your  Lordships  in  disregarding  the  relations 
maintained  by  them  until  the  husband's  decease  and  the 
recognition  of  their  marital  status^  as  giving  proof  of 
continuing  consent,  because  the  acts  by  which  they  had 
.striven  to  demonstrate  it,  in  the  first  instance,  failed  of  legal 
operation.  They  designed  to  be  husband  and  wife ;  they 
demeaned  themselves  as  husband  and  wife;  they  were 
accepted  by  their  neighbors  and  all  who  knew  them  as 
husband  and  wife;  and  the  ingenious  argument  of  Mr. 
Matthews  that  all  this  was  of  no  account  to  raise  a  pre- 
sumption of  consent  because  they  had  made  an  abortive 
attempt  to  marry  formally,  seems  to  me  quite  unsupported 
by  authority,  and  to  have  no  countenance  from  the  reason 
of  the  thing,  or  from  the  social  policy  on  which  the  Scottish 
law  amd  usage  have  been  based.  On  this  point  the  judg- 
ment of  Lord  Westbury  in  the  Breadalbane  Case  is  very 
forcible  against  the  appellant. 

I  am  therefore  of  opinion  that  the  decision  of  the  Judge 
Ordinary  should  be  sustained,  and  the  appeal  dismissed 
with  costs. 

Lord  Selborne  :  My  Lords,  the  argument  for  the  ap- 
pellants rested,  first,  upon  a  construction  of  the  7th  para- 
graph of  the  case  stated  by  the  learned  *  Judge  Ordi-  [698 
nary  for  the  opinion  of  the  Court  of  Session,  which  (in  my 
judgment)  was  entirely  erroneous ;  and,  secondly,  upon  an 
attempt  to  get  rid  of  the  legal  presumption  arising,  accord- 
ing to  the  law  of  Scotland,  from  the  doctrine  of  ''habit  and 
repute,"  and  to  reduce  the  question  of  marriage  or  no  mar- 
riage, in  this  case,  to  one  of  evidence  as  to  the  constitution 
of  a  formal  marriage  per  verba  de  prcesenti  at  some  period 
subsequent  to  the  16th  of  July,  1862. 

Upon  the  first  point  I  am  clear  that  the  learned  juiige  did 
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not  state,  or  intend  to  state,  as  a  fact,  that  there  was  never, 
after  the  16th  of  Jnly,  1862,  any  interchange  or  expressed 
consent  to  marry,  or  ackhowledgment  with  the  purpose  of 
contracting  a  marriage,  between  William  Ellis  Wall  and 
Sarah  Wall,  but  that  he  merely  stated  that  the  question, 
whether  there  was  or  was  not  such  interchange,  consent, 
or  acknowledgment,  was  to  be  treated,  for  the  purpose  of 
the  case,  as  depending  solely  upon  such  presumptions  or 
inferences  (if  any)  as  the  Scottish  law  would  draw  from  the 
other  facts  stated  in  the  preceding  paragraphs  numbered 
6  and  6. 

I  must  add  that  the  facts  stated  (for  the  purpose  only  of 
the  case)  in  the  paragraph  numbered  6a,  appear  to  me  to  be 
stated  very  much  more  favorablv  for  the  api)ellant  than 
was  warranted  bv  the  evidence  berore  the  Juage  Ordinary, 
which  did  indeed  show  that  the  parties  whose  marriage  was 
in  question  believed  themselves,  on  the  16th  of  July,  1862, 
to  have  been  lawfully  married  by  the  ceremony  which  the» 
took  place,  but  which  certainly  did  not  prove  that  thev 
never  afterwards  during  the  lifetime  of  William  Ellis  Wall 
became  aware  of  the  legal  invalidity  of  that  ceremony :  on 
which  point  (if  material  to  the  result  of  the  case)  the  burden 
of  proof,  in  my  opinion,  rested  entirely  on  the  appellant. 

I  also  think  that  there  is  no  ground  for  treating  the  state- 
ments in  this  case  as  so  many  hndings  by  the  learned  Judge 
Ordinary  upon  questions  of  fact.  Those  statements  were 
made  solely  for  the  purpose  of  obtaining  an  opinion  f rorti  the 
Court  of  Session  as  to  the  conclusions  of  the  law  of  Scotland 
upon  the  hypothesis  of  the  .facts  so  stated.  If  the  evidence 
wnich  was  before  the  court  did  not  establish  that  hypothesis 
629]  of  facts  on  any  material  point,  it  *is,  in  my  opinion, 
the  duty  of  your  Lordships  now  to  have  regard  solely  to 
that  evidence  and  not  to  the  statements  in  the  case. 

Taking  this  view,  I  entertain  no  doubt  that  the  conclusion 
arrived  at  by  the  court  below,  that  the  children  of  William 
Ellis  Wall  and  Sarah  Wall  were  legitimate,  was,  upon  the 
evidence  before  the  court,  and  having  regard  to  the  law  oiE 
Scotland,  entirely  correct. 

With  respect  to  the  law  of  Scotland,  I  apprehend  that  the 
argument  for  the  appellants  at  the  bar  was  at  variance  with 
the  principle  of  that  law  so  far  as  relates  to  the  presump- 
tion of  marriage  from  habit  and  repute.  It  is  indeed  true 
that  habit  and  repute  is  not,  by  the  law  of  Scotland,  a  mode 
of  constituting^ — it  is  only  a  mode  oi  proving  marriage.  It 
is,  however,  an  error  to  suppose  that  what  is  called  habit 
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and  repute  is  a  mere  element  of  proof  directed  to  the  estab- 
lishment of  the  actual  constitution  of  marriage  at  some  mo- 
ment of  time,  supposed  to  be  single  and  definite,  though  not 
Erecisely  ascertained  by  such  mutual  declarations  as  would 
e  necessary  for  the  direct  proof  of  a  maiTiage  per  verba 
de  prcBsentL  Consent  to  be  married  persons  (it  matters  not 
in  what  manner  expressed,  nor  whether  expressed  at  all, 
otherwise  than  tacitly,  rebus  etfdctis)  is  all  that  it  is  neces- 
sary to  infer  in  these  cases,  from  habit  and  repute — the 
mutual  consent,  and  not  the  mode  of  declaring  or  inter- 
changing it,  being  that  which,  by  the  law  of  Scotland,  con- 
stitutes marriage.  When  a  true  and  undivided  habit  and 
repute  of  marriage  is  shown,  a  presumption  of  that  marriage 
from  that  habit  and  repute  at  once  arises  by  the  law  of  Scot- 
land. It  is  true  that  this  presumption  may  be  rebutted; 
but  the  onus  of  rebutting  it  is  thrown  by  the  law  (as  I  un- 
derstand it)  on  those  whose  interest  it  is  to  deny  the  mar- 
riage. Nor  does  this  presumption  rest  on  decided  cases,  or 
on  the  authority  of  the  great  text- writers  of  the  Scottish  law 
only.  It  is  expressly  recognized  and  confirmed  by  the  stat- 
ute of  Jac.  4,  c.  77,  of  1503,  which  was  mentioned  during 
the  argument  at  the  bar.  That  statute  relates  immediately 
to  the  claims  of  widows  to  their  tierce ;  but  it  is  manifest 
that  the  presumption  which  holds  in  the  case  of  the  widow's 
.tierce  must  hold  equally  in  the  case  of  the  children's  legiti- 
macy. The  question  in  the  present  case  arose  in  the 
exact  state  of  circumstances  contemplated  by  the  statute, 
*viz.,  after  the  death  of  the  reputed  husband,  the  mar-  [700 
riage  never  having  been  challenged  during  his  lifetime.  In 
that  state  of  circumstances  the  statute  says :  '^  It  is  statute 
and  ordained  anent  the  exceptions  proponed  against  widows, 
pursuing  and  following  their  benehces  of  tierce,  or  the  profit 
of  their  tierce,  which  is  ofttimes  proponed  against  those 
widows^  that  they  were  not  lawful  wives  to  the  persons  their 
husbands^  by  whom  they  follow  their  said  tierce.  That, 
therefore,  where  the  matrimony  was  not  accused  in  their 
'  lifetiines^  and  thai  the  woman  asking  this  tierce  being  re- 
pute and  holden  as  his  lawful  wife  in  his  lifetime^  shall  be 
tierced  and  brook  her  tierce  without  any  impediment  or  ex- 
ceptions to  be  proponed  against  her,  until  it  be  clearly 
decerned  and  sentence  given  that  she  was  not  his  lawful 
wife^  and  that  she  should  not  have  a  lawful  tierce  there- 
for;" distinctly,  therefore,  by  statute  throwing,  in  all  such 
cases,  the  onus  of  proof  upon  the  persons  who  deny  the 
•marriage.     In  my  ooinion,  therefore,  it  would  have  been 
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entirely  contrary  to  the  presumption  of  Scotch  law,  and  a 

freat  miscarriage  of  justice,  if  the  legitimacy  of  the  children 
ad  not  been  established  upon  the  evidence  in  this  case. 

Decree  appealed  from  affirmed^  and  appeal  dis- 
missed with  costs. 

Agent  for  the  Attorney-Greneral :    E.  L.  Rowcliffe. 
Agents  for  the  appellant :   Vallance  &  Vallance. 
Agents  for  the  respondents:  Tatham^  Procter^  Tatham 
&  Procter^  London;  and  Thomas  Barneby^  Worcester. 

See  11  Eng.  Rep.,  711  note.  edged  the  plaintiff  as  liiu  wife,  with 

The  general  rule  of  law  is,  that  a  proof  of  payments  made  to  her  under 
marriage  valid  where  it  is  celebrated  it,  and  a  certified  copy  of  registry  of 
is  yalid  everywhere,  but  the  converse  marriage  from  the  parish  registry  in 
of  this  is  equally  general,  that  a  mar-  Ireland,  is  sufficient  evidence  of  mar- 
riage void  where  it  is  celebrated  is  void  riage  :  Craig  «.  Templeton,  8  Grant's 
everywhere:  Hutchins  v.  Kimmell,  31  (U.C.)  Chy.,  483. 
Mich.,  126;  Cargile  v.  Wood,  63  Mo.,  But  where  the  plaintiff,  in  ejectment, 
601.                                                .  put  in  evidence  a  will,  in  which  the 

See  Emerson  ft.  Shaw,  56  N.  H.,  418.  testator  spoke  of  H.  as  his  wife,  held 

As  to  what  is  a  valid  marriage  and  he  was  not  estopped  from  denying  ^e 

from  what  one  may  be  inferred:   See  marriage :    George  «.  Thomas,  10  Up- 

Bickerson  t>. Brown,  49  Miss.,  357  ;  Run-  per  Can.  Q.  B.,  604. 

die  0.  Pegram,  49  Miss.,  751.  On  a  question  of  legitimacy  the  dec- 

As  to  what  is  not :  Stewart  t).  Rob-  larations  of  a  father  th&t  his  son  was 

ertson-,  13  Eng.  R. ,  165.  illegitimate  are  competent   evidence  : 

As  to  the  effect  of  a  constitutional  Barnum  v.  Barnum,  42  Md.,  253. 

provision    that  all    parties    living   in  Certificates  which  are  sufficient  to 

adulterous  intercourse,  who  continue  prove  the  performance  of  af  ceremony  of 

after  its  adoption  to  live  together,  being  marriage  in  a  foreign  country,  prima  ' 

held  to  be  husband  and  wife  and  their  fade  establish  a  marriage,  and  the  ad- 

Issue  legal :    See  Dickerson  v.  Brown,  mission  of  such  certificates  in  evidence, 

49  Miss.,  357;   Bundle  n.  Pegram,  49  without  proof  of  the  foreign  law,  is 

Miss.,  751.  not-  error:    Hutchins  v.  Kimmell,  31 

Evidence  that  parties  appeared  at  a  Mich.,  12& 

church,  that   the   ofilciating  minister  Marriage  may,  in  most  civil  cases,  be 

publicly  and  in  the  presence  of  other  proved  by  cohabitation  and  reputation  : 

persons  in  attendance,  in  fact  performed  Beatty  t?.  Beatty,  17  U.  C.  Com.  PL, 

a  ceremony  of  marriage  between  such  484 ;  Lose^  t>.  Murray,  24  U.  C.  Q.  B., 

parties,  and  that  the  latter  appeared  to  586  ;  Phipps  «.  Moore,  5  U.  C.  Q.  B., 

repird  themselves  as   then    married,  16;  Baker  ©.Wilson,  8  Grant's  (U.C.) 

will  raise  a  presumption  in  the  absence  Chy.,  376  ;  Illinois,  etc.,  e.  Benner,  75 

of  any  evidence  to  the  contrary,  that  Ills. ,  315. 

the  ceremony  was  regular  and' legal.  See  Emerson  «.  Shaw,  66  N.H.,  418. 

though  there  be  no  proof  of  the  par-  Seduction  or  m?».  c<?n.  is  an  exception 

ticulars  of  the  ceremony,  or  of  the  spe-  to  the  rule  :    Barnum  t>.  Barnum,  42 

cific  requisites  of  a  lawful   ceremony  Md.,  252. 

according  to  the  forms  and  usages  or  If  a  contract  of  marriage  be  made 

customs  of    such  church:   People  v.  p«r  wrfta  t?^  p?'flwe7if«,  it  is  sufficient  evi- 

Calder,  30  Mich.,  85  ;  Hutchins  o.  Kim-  dence  of  a  marriage,  or  if  it  be  made 

mell,  31  Mich.,  126.  per  verba  de  futuro  cum  c<fpuh,  the 

Nor  is  it  necessary  to  prove  that  the  copula  is  presumed  to  have  been  al- 

clergyman  who    performed  the   cere-  lowed  on   the   faith   of  the  marriage 

mony  was  duly  authorized  :   Baker  v.  promise.     The  parties  at  the  time  of 

Wilson,  8  Grant's  (U.  C.)  Cliy.,  376.  the  copula  accept  of  each  other  as  man  , 

A  separation  deed  executed  by  the  and  wife, 
deceased  husband,  wherein  he  acknowl- 
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Tliia  is  merely  a  rule  of  evidence,  and  the  inference  or  presumption  that  the 

it  is  always  competent  in  such  cases  to  former  telation  continued,  and  satis- 

show  by  proof  that  the  fact  was  other-  factorily  prove  that  it  had  been  changed 

wise.  into  that  of  actual  marriage  by  mutual 

The  conduct  of  the  parties  in  intro-  consent.  The  presumption  of  a  con- 
ducing each  other  as,  and  calling  each  tract  of  marriag^  C/annot  be  raised 
other,  husband  and  wife,  when  con-  when  the  direct  consequence  of  it 
sidered  in  connection  with  tlie  otlier  would  be  to  involve  both  parties,  by  a 
evidence,  may  and  frequently  does  prove  sul)8equent  marriage,  in  the  crime  of 
only  a  desire  to  avoid  the  danger  and  bigamy  ;  Foster  t).  Hawley,  8  Hun,  68. 
odium  to  which  they  would  have  been  In  Maryland  it  has  been  held  that 
exposed  if  the  truth  had  been  known :  where  an  illicit  connection  has  once  ex- 
Port  V.  Port,  7  Chicago  Leg.  News,  isted,  it  is  incumbent  upon  those  who 
158,  Supreme  Court,  Illinois,  not  yet  set  up  subsequent  marriage  between 
reported  in  regular  series.  the  parties,  to  show  when  and  where 

When  reputation  is  «relied  on  to  it  occurred  ;  and  having  undertaken  to 
prove  marriage,  that  reputation,  to  prove  that  a  valid  marriage  was  cele- 
raise  the  presumption  of  marriage,  brated  at  a  particular  time  and  place, 
must  be  founded  on  general,  not  di-  the  parties  cannot  be  permitted,  if  the 
vided  or  singular  opinion ;  and  where  evidence  should  be  insufficient  to  es- 
reputation  in  such  case  is  divided  it  tablish  such  marriage,  to  rely  upon 
amounts  to  no  evidence  at  all.  And  so  other  facts  and  circumstances  as  the 
with  respect  to  the  declaration  of  the  grotind  of  presumption  that  a  marriage 
parties  ;  the  value  of  such  declarations  may  have  taken  place  between  the  par- 
as evidence  will  always  depend  upon  ties  at  some  other  and  different  time  and 
the  circumstances  under  which  they  place  from  that  testified  to  by  the  wit- 
were  made :  Bamum  v.  Bamum,  4^  nesses  ;  the  presifmption  in  such  case 
Md. ,  252.  being  that  the  connection  between  the 

The  presumption  of  marriage  arising  parties  continued  to  be  illicit,  until 
from  reputation  may  be  rebutted  by  the  presumption  is  overcome  by  dis- 
proof that  the  woman  formerly  lived  tinct  proof  of  marriage :  Bamum  v. 
with  another  man  in  such  a  manner  as  to  Bamum,  42  Md. ,  252.  , 
raise  the  same  presumption  of  mar-  In  1825,  two  slaves,  who,  owing  to 
rige  with  him :  George  v,  Thomas,  10  their  being  such,  could  not  procure 
Upper  Can.  Q.  B.,  004.                         '  the  necessary  license  to  marry,  went 

To  change  an  adulterous  intercourse  through  the  ceremonvof  marriage  by  a 

into  the  state  of  matrimony  requires  Baptist  minister.     They  lived  together 

something  more,  to  give  expression  and  as  man  and  wife  at  Richmond,  till  1883, 

acceptance  of  the  new  state,  than  the  when  the  husband  escaped  to  New  York 

mere  continuance  of    the  intercourse,  and  there  married  another  woman.     It 

after  all  the*difflculties  in  the  way  of  was  proved  that  by  the  laws  of  Virginia, 

marriage  are  removed :    Rundle  v,  Pe-  until  1866,  slaves  were  incapable  of 

gram,  40  Miss. ,  751 ;  Cargile  v.  Wood,  marrying  ;  that  to  constitute  a  strictly 

63  Mo.,  501,  514 ;  Clayton  v.  Wardell,  legal  marriage  between  free  persons  a 

4'  N.  Y.,  230;   Cajoulle  v.  Ferrie,  28  license  was  essential ;  but  slaves  could 

N.  Y. ,  90,  95  ;    Stewart  v.  Robertson,  not  obtain  it  or  in  any  way  contract  a 

13  £ng.  Rep. ,  165.                      '  legal  marriage,  being  regarded  by  the 

But  see  Cajoulle  v.  Ferrie,  23  N.  Y. ,  law  as  property  only  and  not  persons. 

90,  95  ;  O'Qara  v.  Eisenlohr,  38  N.  Y.,  It  was  contended  that  the  parties  hav- 

800-304.  ing  done  all  in  their  power  to  make 

A  cohabitation,  illicit  in  its  origin,  is  their  marriage  bindinfi^,  it  should  be 

presumed  to  continue  to  be  of  that  held  valid  in  Canada,  the  only  impedi- 

character     unless     the     contrary     be  ment  to  its  validity  in  Virginia,  arising 

proved,    and    cannot   be    transformed  from  the  law  of    slavery,  which   the 

into  matrimony  by  evidence  which  falls  Canadian   law    could    not  *  recognize  : 

short  of  establishing  the  fact  of  an  ac-  Held  otherwise  ;   for  the  parties  not 

tnal  contract  of  marriage.     Such  con-  being  British  subjects,  as  in  Reading 

tract  may  be  proved  by  circumstances,  v.  Smith,   2  Hagg.   Const.  Rep.,  385, 

but  they  must  be  such  as  to  exclude  the  validity  of    the   marriage  must. 


•• 
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according  to  the  general  rale,  be  de-  an  Indian  woman,  Bee  Johnstone  v.  Con- 

termined  by  the  law  of  the  country  nolly,  1  Lower  Canada  Bevue  Legale, 

where  it  was    celebrated  :    Harris  v.  258,  314,  324-396,  an  exhaustive  and 

Cooper,  31  Upper  Can.  Q.  B.,  182.  interesting  case    not  reported  in  the 

As  to  marriage  by  a  white  man  to  regular  series. 


[1  Appeal  Cases,  701.] 
H.L.  (Sc),  May  22,  1876. 
[HOUSE  OF  LORDS.] 

701]    *Ramsay  et  dl,.   Appellants;  Blaie,  Respondent. 

OranU  reserving  Minerals, 

Case  in  which  three  grants  of  land,  reserving  the  minerals,  but  each  reservation 
varying  in  substance  and  expression,  were  held  to  have  respectively  secured,  and 
not  tonave  secured,  a  right  to  carry  outside  minerals  underneath  and  through  the 
land  granted 

Remarks  by  Lord  Chelmsford  and  Lord  Selbome  as  to  the  question  whether  the 
rights  reserved  were  rights  of  property,  or  rather  in  the  nature  of  privileges, 
servitudes,  or  easements. 

In  this  case  the  suit  was  instituted  by  Mr.  Blair  against 
Mr.  Ramsay  of  Tilliecoultry  and  the  Alloa  Coal  Company, 
to  prevent  them  from  carrying  their  coal  works  under 
Mr.  Blair's  lands,  forming  portions  of  the  Tilliecoultry 
estate,  which  had  come  to  him  at  different  periods  from 
the  Ramsay  family,  as  superiors  thereof. 

The  defence  of  Mr.  Ramsay  and  of  the  Alloa  Coal  Com- 
pany "Was  that  in  the  grants  to  Mr.  Blair  there  were  reserva- 
tions which  entitled  them  not  only  to  work  the  coal  under 
Mr.  Blair's  land,  but  also  to  make  and  use  passages  through 
it  for  the  transmission  of  coals  lying  outside  and  beyond 
his  boundaries. 

Mr.  Blair  had  three  distinct  grants  of  contiguous  parcels 
of  land,  with  reservations  of  the  coal  underneath..  In  1826, 
one  parcel  was  granted  "reserving  the  coals  and  coal- 
heughs,"  In  1857,  another  parcel  was  gra,nted  "reserving 
the  coal,  with  power  to  dig  foy,  work,  and  carry  away  the 
same,  on  paying  the  surface  damage." 

A  much  larger  retention  appeared  in  the  grant  of  1827, 
the  reservation  "  specifying  tne  whole  coal,  stone  quarries, 
and  all  other  metals  and  minerals  within  the  said  land  and 
with  power  to  search  for,  work,  and  carry  away  the  same, 
paying  all  damages." 

The  Lord  Ordinary  (*)  decided  as  to  the  grants  of  1825 
702]  aiid  *1857,  that  the  appellants  had  no  right  to  carry 
outside  coal  or  other  minerals  through  the  respondent's 
lands,  whether  below  or  above  ground,  except  through 
coal  wastes,  or  through  the  land  granted  with  the  large 

(^)  Afiirming  Scotch  Cases,  4th  Series,  yoI.  3,  p.  25.     (*)  Lord  Mackenzie. 
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reservation  of  1827.  The  Second  Division  confirmed  the 
Lord  Ordinary's  decision  (*);  and  thereupon  Mn  Ramsay 
and  the  Alloa  Company  appealed  to  the  House,  having  for 
their  counsel  Mr.  John  Pearson^  Q.C.,  and  Mr.  Cotton^  Q.C. 

Mr.  Southgate^  Q.C,  and  Mr.  E.  Kay^  Q.C.,  appeared 
for  the  respondent. 

At  the  close  of  the  argument  on  behalf  of  the  appellants, 
the  following  opinions  were  delivered  by  the  Law  I'eers : 

Lord  Chelmsford  :  My  Lords,  it  seems  to  me,  as  I  be- 
lieve it  seems  to  your  Lordships,  that  there  is  no  difficulty 
whatever  in  this  case,  and  that  there  is  no  necessity  to  hear 
the  counsel  for  the  respondent. 

The  simple  question  arises  upon  three  grants  with  reserva- 
tions made  by  the  appellant,  Mr.  Ramsay  of  Whitehill. 
These  grants  were  maae  in  1825,  1827,  and  1857.  The  first, 
that  of  1825,  contained  this  proviso:  ''Reserving  always 
to  me,  my  heirs  and  successors,  the  coals  and  coal-heughs, 
all  of  the  said  haiU  lands  to  be  won  and  disposed  upon  by 
me  and  my  foresaids  at  our  pleasure." 

The  grant  of  1857  is  said  to  be  practically  in  the  same 
terms;  the  reservation  is  "Excepting  always  the  coal 
within  the  said  several  subjects  to  the  said  James  Blair, 
which  coal  is  hereby  expressly  reserved  to  the  said  Robert 
Balfour  Wardlaw  Ramsay,  with  full  power  to  him  to  dig 
for,  work,  win,  and  carry  away  the  same,  on  paying  the 
6urfo,ce  damages  which  the  ground  may  thereby  sustain." 

With  regard  to  those  grants,  there  can  be  no  doubt  at  all 
that  the  only  reservation  is  of  the  coal  under  the  surface, 
and  the  grantor  would  have  no  power  whatever  to  carry 
under  those  lands  any  coals  or  minerals  won  and  worked 
from  any  otter  lands. 

The  reservation  in  the  grant  of  1827  is  more  extensive. 
It  is:  ''Reserving  always  to  the  said  Robert  Wardlaw 
Ramsay  and  his  heirs  and  ^successors  the  whole  coal,  [703 
stone  quarries,  and  all  other  metals  and  minerals  within 
the  said  three  acres  of  the  lands  hereby  disposed,  with 
power  to  search  for,  work,  and  carry  away  the  same,  they 
always  paying  to  the  said  James  Blair  and  his  foresaids  all 
damages." 

Undoubtedly  under  that  grant  the  whole  of  the  land  un- 
der the  surface,  all  the  coals,  and  all  the  metals  and  minerals, 
were  reserved  to  the  grantor,  and  it  gave  him  a  right  of 
course  as  upon  his  own  property  to  make  any  way  for  any 
coals  or  other  minerals  that  he  might  have  in  any  other  part 
of  his  lands.     But  in  this  case  he  could  not  use  that  power, 

(')  Scotch  Cases,  4th  Series,  yoL  iii,  p.  26. 

17  Eng.  Rep.  12 
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because  there  were  barriers  on  either  side  which  prevented 
access  to  4hat  underground  by  reason  of  the  grants  ol  1825 
and  1857. 

My  Lords,  the  judges  have  been  unanimous  on  this  sub. 
ject,  and  are  of  opinion  that  Mr.  Ramsay  had  no  power 
whatever  to  use  the  underground  of  the  lands  reserved  for 
the  purpose  of  carrying  away  coals  or  minerals  from  any 
other  lands  which  were  not  granted. 

I  cannot  help  observing  t^at  I  think  Lord  Ormidale,  in 
giving  judgment  in  this  case,  has  stated  that  which  is  not 
perfectly  correct,  because  he  says  that  the  reserved  right  to 
work  and  carry  away  the  coal  was  not  of  the  nature  of  a 
proprietary  right,  but  rather  of  the  nature  of  a  "privilege, 
servitude,  or  easement."  Now,  it  appears  to  me,  that 
being  upon  a  grant  or  reservation  of  minerals,  prima  facie 
it  must  be  presumed  that  the  minerals  are  to  be  enjoyed, 
and  therefore  that  a  power  to  get  them  must  also  be  granted, 
or  reserved,  as  a  necessary  incident.  As  was  said  by  Lord 
Wensleydale  in  the  case  of  liowbotham  v.  Wilson  {*):  "It 
is  one  of  the  cases  put  by  Sheppard's  Touchstone  in  illus- 
tration of  the  maxim,  '  Quando  aliquid  conceditur^  conced- 
itur  etiam  et  id  sine  quo  res  ipsa  non  esse  potuit^  that  by 
a  grant  of  mines  is  granted  the  power  to  dig  them."  This 
power  to  dig  would  of  course  be  futile,  unless  it  involved 
the  right  of  bringing  to  the  surface.  A  necessary  incident 
to  a  grant  cannot  therefore,  in  my  opinion,  be  styled  a 
"privilege,  servitude,  or  easement." 

1  think  the  matter  is  perfectly  clear,  and  I  move  your 
Lordships  that  the  interlocutor  of  the  .Court  of  Session  be 
affirmed. 

7 04 J  *LoRD  Hatiierley  :  My  Lords,  I  am  entirely  of  the 
same  opinion. 

In  the  case  of  the  Duke  of  Hamilton  v.  Oraham  (")  it  was 
clearly  pointed  out  what  the  exact  right  of  a  proprietor 
was  in  respect  of  a  property  excepted  from  a  demise ;  and 
as  to  which  therefore  all  the  original  rights  of  the  demising 
proprietor  remained,  together  with  all  the  incidents  to  that 
property  necessary  to  its  working  and  enjoyment,  that 
which  the  owner  has  reserved  to  himself  being  as  much  his 
as  other  parts  of  his  land  of  which  he  has  made  no  demise 
whatever.  In  the  Duke  of  Hamilton's  case  it  did  not  ap- 
pear from  the  evidence  that  he  was  exceeding  that  right ; 
it  did  not  appear  that  he  was  using  for  any  purpose  what- 
soever anything  but  that  portion  of  the  mineral  property 
which  he  had  actually  reserved,  and  over  which  he  had 

(')  8  H.  L.  C,  360.      («)  Law  Rep.,  2  H.  L.,  Sc.  <fe  I>iv.  App.  Ca.,  p.  166. 
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entire  and  complete  dominium;  and,  therefore,  it  was  held 
that  he  was  not  transgressing  his  own  grant  or  ^departing 
in  any  way  from  it.  Sut  as  respects  the  power  of  working, 
whether  incidental  to  the  reservation  oi  the  property,  or 
expressly  specified  in  the  instrument,  no  right  of  property 
is  attached  to  that — it  is  simply  a  right  of  availing  yourself 
of  that  property  which  you  have  reserved  to  yourself  in 
the  lands  in  (question. 

Now  the  right  which  has  been  reserved  in  this  case  is 
only  a  ri^ht  to  the  coals  under  the  lands  which  have  been 
parted  with ;  that  is  to  say,  a  right  to  the  portion  of  the 
coal  situated  under  the  surface  demised  to  the  respondent ; 
and  nothing  can  be  done  beyond  the  purpose  of  working 
the  coal  under  the  respondent's  lands  and  no  other  coal. 
That  really  seems  to  me,  my  Lords,  the  simple  principle 
upon  which  the  court  has  proceeded  ;  and  as  to  the  ques- 
tion of  interpretation,  I  do  not  see  how  we  can  give  to  the 
words  "coal  and  coal-heughs"  (whatever  coal-ljeughs  may 
mean)  any  interpretation  going  such  a  length  that  it  would 
amount  to  a  reservation  of  all  the  wastes  between  the  dif- 
ferent seams  of  coal  in  these  lands.  As  regards  the  inter- 
vening piece  of  land  demised  by  the  grant  of  1*827,  the 
reservation  is  more  extensive.  The  reservation  there  is  of 
**  the  whole  coal,  stone  quarries,  and  all  other  metals  and 
minei*als  within  the ''  lands  demised,  *' with  power  to  search 
for,  *work,  and  carry  away  the  jsame."  If  those  [705 
who.  advised  Mr.  Ramsay  with  regard  to  the  granting  of 
his  leases,  had  happily  thought  of  drawing  the  other  two 
leases  in  the  same  form,  it  is  possible  that  he  might  have 
found  himself  in  a  more  favorable  position ;  but  as  things 
stand  I  have  no  hesitation  in  coming  to  the  conclusion  that 
the  respondent  is  right ;  and  that  the  appeal  ought  to  be 
dismissed. 

Lord  Selborne  :  My  Lords,  the  question  seems  to  me 
to  be  a  very  simple  one,  both  in  fact  and  in  law. 

The  engineer,  Mr.  Simpson,  finds  in  the  report,  which  is 
the  only  evidence  as  to  the  facts,  that  the  level  cross-cut 
which  he  speaks  of  by  the  word  "mine"  ''runs  under  the 
pursuer's  lands  partly  in  the  Cherry  coal  waste  and  Splint 
coal  waste,  and  partly  in  other  strata,"  and  that  the  strata 
through  which  .the  mine  passes  other  than  the  coal  consist 
chiefly  of  shale  and  sandstone.  The  interlocutors  under 
appeal  have  recognized  the  right  of  the  appellant  to  carry 
through  the  coal  and  the  coal  wastes  whatever  he  is  able  to 
carrv  through  them  without  any  interference  on  the  part 
of  the  pursuer,  but  have  denied  him  that  right  as  to  the 
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other  strata,  stated  here  to  consist  chiefly  of  shale  and  sand- 
stone. The  only  possible  question  that  I  can  see  is,  whether 
by  the  grants  of  the  two  feus  of  1825  and  1851  those  other 
strata  of  shale  and  sandstone  passed  in  fee  to  the  f euar,  who 
was  the  pursuer  in  the  action,  or  were  reserved  and  excepted 
in  favor  of  the  appellant. 

Looking  ^t  the  terms  of  the  grants  I  can  see  no  ground 
whatever  for  raising  so  much  as  a  doubt  that  those  other 
strata  of  shale  and  of  sandstone  passed  to  the  feuar,  and 
were  not  reserved  or  excepted  in  favor  of  the  appellants. 
In  the  first  grant  the  only  thing  excepted  is  whatever  is 

¥roperly  described  by  the  words  ''coals  and  coal-heughs." 
he  expression  '' coal-heughs"  is  interpreted  to  mean  coal 
{)its.  '  As  there  were  no  open  pits  at  tnat  time  under  this 
and,  I  take  that  as  equivalent  to  coal  mines ;  but  coals  and 
coal  mines  mean,  I  apprehend,  when  unopened  mines  are 
spoken  of,  nothing  more  nor  less  than  the  veins  or  seams  of 
coal  underlying  the  surface.  Whatever  he  can  do  within 
the  limits  of  those  veins  or  seams,  whether  before  or  after 
706]  their  exhaustion  by  ^working,  is  still  permitted  to 
him  by  these  interlocutors,  and  the  question  arises  solely  as 
to  the  other  strata,  which  are  neither  coals  nor  coal  mines. 
With  respect  to  the  third  grant,  there  is  even  less  ap- 
parently upon  which  the  argument  can  be  founded  than  in 
the  first,  because  the  words  *' coal-heughs"  are  not  there, 
but  only  *'the  coal." 

My  Lords,  I  must  take  the  liberty  of  saying  that  I  think 
Lord  Ormidale  was  not  so  far  wrong  in  the  language  which 
he  used.  No  doubt  the  right  to  work  coal  whi6n  is  reserved 
under  land  otherwise  granted  is  a  right  connected  with 
property  in  the  person  who  makes  the  reservation  in  his 
o.wn  favor,  and  not  like  an  easement  in  gross,  something  in- 
dependent of,  something  unconnected  with  the  reserved 
property.  Still,  so  far  as  it  is  a  right  to  be  exercised  not 
within  the  solum  which  is  reserved,  but  over  and  through 
the  solum  which  is  granted,  I  cannot  but  think  that  Lord 
Ormidale  was  justified  in  describing  it  by  the  words  "privi- 
lege, servitude,  or  easement." 

Interlocutor  appealed  from  affirmed^  and 
appeal  dismissed  with  costs, 

.  Agents  for  the  appellants :  Holmes^  ArUon^  Oreig  &  White. 
Agents  for  the  respondent :  Orahames  &  Wardlaio. 

See  16  EDg.  Rep.,  884    note ;  Wash-  Law  of  Mines ;  Blanchard  <b  Weeks*  Law 

burn  on   Easements,  tit.  Mines;    Wash-  of  Mines  and  Minerals;  Morrison's  Di- 

burn  on  Real  Property,  tit  Mines ;  Bain-  gest  of  Mining  Decisions, 

bridge  on  Mines  and  Minerals ;  Rogers'  ^ 
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[1  Qaeen's  Bench  Diyision,  410.] 
April  26,  1876. 

*PoussAiu)  V.  Spiees  &  Pond.  [410 

Contract  for  penonal  Servicer — Engagement  to  perform  in  a  new  Opera — Ability  to 
perform  onfirU  Nu/hl — Condition  precedent — R^ht  to  Reacind. 

The  plaintiff  agreed  in  writing  with  the  defendants  to  sing  and  play  in  the  chief 
.female  part  in  a  new  opera  about  to  be  brought  out  at  the  defendants  theatre,  at  a 
weekly  salary  of  £11  for  tliree  months,  provided  the  opera  ran  for  that  time,  com- 
mencing on  or  about  the  14th  of  Novemoer.  The  first  performance  was  announced 
for  Saturday,  the  28th  of  November,  and  no  objection  was  raised  by  plaintiff  as  to 
this  delay.  She  attended  several  rehearsals,  such  attendance,  though  not  expressed 
in  the  written  engagement,  b^iog  an  implied  part  of  it.  Owing  to  delays  of  the 
composer,  the  music  of  the  latter  part  of  the  opera  was  not  in  the  hands  of  defen- 
dants till  a  few  days  before  the  28th  of  November,  and  the  final  rehearsals  did  not 
take  place  till  the  beginning  of  the  last  week.  Plaintiff  was  taken  ill,  and  was 
unable  to  attend  any  of  the  rehearsals  in  that  week ;  and,  it  being  uncertain  how 
long  her  illness  might  continue,  defendants'  manager  made  a  provisional  engage- 
ment with  another  artiste,  Miss  L.,  to  study  the  part  and  be  ready  to  take  it  if  the 
plaintiff  was  unable.  If  she  was  not  wanted.  Miss  L.  was  to  receive  a  douceur ;  if 
she  was  called  on  to  perform,  she  was  to  receive  £15  a  week  till  the  26th  of  Decem- 
ber, if  the  piece  ran  so  long.  The  plaintiff  continued  too  ill  to  attend  the  rehearsals 
or  the  first  performance  on  Saturday,  the  28th  of  November,  or  on  the  first  three 
days  of  the  next  week;  Miss  L.  accordingly  performed  on  those  days.  On  Thurs- 
day, the  4th  of  December,  the  plaintiff  was  well  enough  to  perform  and  tendered 
her  services,  which  the  defendants  refused  to  accept ;  on  which  she  brought  an 
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action  for  wrongful  dismissal.    The  jury  found,  inter  alia,  that  the  employment  of 
Miss  L.  by  the  defendants  under  the  circumstances  was  reasonable  : 

Held,  that  the  pluntiff's  inability  to  perform  on  the  opening  and  early  perform- 
ances went  to  the  root  of  the  matter,  and  justified  the  defendants  in  rescinding  the 
contract. 

Declaration  on  an  agreement  by  the  defendants  to  em- 
ploy the  plaintifE's  wife  to  sing  and  play  in  an  opera  at 
the  defendants'  theatre.  Breach,  that  the  defendants  re- 
fused to  allow  the  plaintiff' s  wife  to  perform  according  to 
the  agreement. 

Pleas:  1.  That  defendants  did  not  agree  as  alleged. 
2.  That  plaintiff's  wife  was  not  ready  and  willing  to  per- 
form. 3.  That  plaintiff  rescinded  the  contract  before  breach. 
Issue  ioined. 

At  the  trial  before  Field,  J. ,  at  the  Middlesex  Michaelmas 
sittings,  1875,  judgment  was  entered  for  the  defendants, 
with  leave  to  move  to  enter  judgment  for  the  plaintiff  for  £83. 

A  notice  of  motion  was  given  accordingly,  and  a  cross 
411]  order  was  ^obtained  by  the  defendants  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence,  and  that  the  damages  were  excessive. 

TTie  facts  proved  and  the  course  of  the  trial  are  fully 
given  in  the  judgment  of  the  court. 

Feb.  21.  Percy  Oye^  for  the  plaintiff,  cited  Cuckson  v. 
Stones  (*) ;  Simpson  v.  Crippin  (') ;  Tilley  v.  Thomas  ("). 

*  Parry  ^  SergL  (\yith  him  F.  H.  Lewis\  for  the  defen- 
dants, cited  Betlini  v.  Oye  (*)  and  Graves  v.  Legg  (*). 

Cur.  adv.  vuU. 

April  26.  The  judgment  of  the  court  (Blackburn,  Quain 
and  Field,  JJ.)  was  delivered  by 

Blackburn,  J. :  This  was  an  action  for  the  dismissal  of 
the  plaintiff's  wife  from  a  theatrical  epgagement.  On  the 
trial  before  my  Brother  Field  it  appeared  that  the  defen-. 
dants,  Messrs.  Spiers  &  Pond,  had  taken  the  Criterion 
Theatre,  and  were  about  to  bring  out  a  French  opera,  which 
was  to  be  produced  simultaneously  in  London  and  Paris. 
Their  manager,  Mr.  Kingston,  bv  their  authority,  made  a 
contract  with  the  plaintiff's  wife,  which  was  reduced  to 
writing  in  the  following  letter : 

''  Criterion  Theatre,  October  16th,  1874. 
"  To  Madame  Poussard. 

**0n  behalf  of  Messrs.  Spiers  &  Pond  I  engage  you  to 
sing  and  play  at  the  Criterion  Theatre  on  the  following  terms : 

(»)  1  E.  A  E.,  248 ;  28  L.  J.  (Q,B.),  25.         (*)  Ante,  p.  183. 

(«)  Law  Rep,,  8  Q.  B.,  14.  (»)  9  Ex.,  709 ;  23  L.  J.  (Ex.),  228. 

(»)  Law  Rep.,  8  Ch.  Ap.,  61. 
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"You  to  play  the  part  of  Friquette  in  Lecocq's  opera  of 
Les  Pres  Saint  Gervais,  commencing  on  or  about  the  four- 
teenth of  November  next,  at  a  weekly  salary  of  eleven 
pounds  (£11),  and  to  continue  on  at  that  sum  for  a  period 
of  three  months,  providing  the  opera  shall  run  for  that 
period.  Then,  at  the  expiration  of  the  said  three  months, 
1  shall  be  at  liberty  to  re-engage  you  at>  my  option,  on 
terms  then  to  be  arranged,   and  not  to  exceed  fourteen 

Eounds  per  week  for  another  period  of  three  months. 
Presses  and  tights  reauisite  for  the  part  to  be  provided  by 
the  *management,  ana  the  engagement  to  be  subject  [4:12 
to  the  ordinary  rules  and  regulations  of  the  theatre. 

"Ratified :  E.  P.  Hingston,  Manager. 

"  Spiers  &  Pond. 

"  Madame  Poussard,  46  Gunter  Grove,  Chelsea.'' 

The  first  performance  of  the  piece  was  announced  for 
Saturday,  the  28th  of  November.  No  objection  was  raised 
on  either  side  as  to  this  delay,  and  Madame  Poussard  at- 
tended rehearsals,'  and  such  attendance,  though  not  ex- 
pressed in  the  written  engagement,  was  an  implied  part  of 
it.  Owing  to  delays  on  the  part  of  the  composer,  the  music 
of  the  latter  part  of  the  piece  was  not  in  tne  hands  of  the 
defendants  till  a  few  days  before  that  announced  for  the 
production  of  the  piece,  and  the  latter  and  final  rehearsals . 
did  not  take  place  till  the  week  on  the  Saturday  of  which 
the  performance  was  announced.  Madame  Poussard  was 
unfortunately  taken  ill,  and  though  she  struggled  to  attend 
the  rehearsals,  she  was  obliged  on  Monday,  the  23d  of  No- 
vember, to  leave  the  rehearsal,  go  home  and  go  to  bed,  and 
call  in  medical  attendance.  In  the  course  of  the  next  day 
or  two  an  interview  took  place  between  the  plaintifE  and 
Mr.  Leonard  (Madame* Poussard' s  medical  attendant)  and 
Mrs.  Liston,  who  was  the  defendants'  stage  manager,  in 
reference  to  Madame  Poussard' s  ability  to  attend  and  un- 
dertake her  part,  and  there  was  a  conflict  of  testimony  as 
to  what  took  place.  According  to  the  defendants'  version, 
Mrs.  Liston  requested  to  know  as  soon  as  possible  what  was 
the  prospect  of  Madame  Poussard' s  recovery,  as  it  would 
be  very  difficult  on  such  short  notice  to  obtain  a  substitute  ; 
and  that  in  the  result  the  plaintiff  wrote  stating  that  his 
wife's  health  was  such  that  she  could  not  play  on  the  Sat- 
urday night,  and  that  Mrs.  Liston  had  better,  therefore, 
engage  a  young  lady  to  play  the  part ;  and  this,  if  believed 
to  be  accurate,  amounted  to  a  rescission  of  the  contract. 
According  to  the  evidence  of  the  plaintiff  and  the  doctor, 
Mrs.  Liston  told  them  that  Madame  Poussard  was  to  take 
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care  of  herself  and  not  come  out  till  quite  well,  as  she, 
Mrs.  Liston  had  procured,  or  would  procure,  a  temporary 
substitute ;  and  Madame  Poussard  could  resume  her  plac^ 
as  soon  as  she  was  well.  This,  it  was  contended  by  the 
plaintiflf,  amounted  to  a  waiver  by  the  defendants  of  a 
breach  of  the  condition  precedent  if  there  was  one. 
413]  *The  jury  found  that  the  plaintiff  did  not  rescind 
the  contract,  and  that  Mrs.  Liston,  if  she  did  waive  the  con- 
dition precedent  (as  to  which  they  were  not  agreed),  had  no 
authority  from  the  defendants  so  to  do. 

These  findings,  if  they  stand,  dispose  of  those  two  ques- 
tions. 

There  was  no  substantial  conflict  as  to  what  was  in  fact 
done  by  Mrs.  Liston.  Upon  learning,  on  the  Wednesday 
(the  25th  of  November),  the  possibility  that  Madame  Pous- 
sard might  be  prevented  by  illness  from  fulfilling  her  en- 
gagement, she  sent  to  a  theatrical  agent  to  inquire  what 
artistes  of  position  were  disengaged,  and  learning  that  Miss 
Lewis  had  lio  engagement  till  the  25th  of  December,  she 
made  a  provisional  arrangement  with  her,  by  which  Miss 
Lewis  undertook  to  study  the  part  and  be  ready  on  Satur- 
day to  take,  the  part,  in  case  Madame  Poussard  was  not 
then  recovered  so  far  as  to  be  ready  to  perform.  If  it  should 
turn  out  that  this  labor  was  thrown  away,  Miss  Lewis  was 
.  to  have  a  douceur  for  her  trouble.  If  Miss  Lewis  was  called 
on  to  perform,  she  was  to  be  engaged  at  £1,5  a  week  up  to 
the  25  th  of  December,  if  the  piece  ran  so  long.  Madame 
Poussard  continued  in  bed  and  ill,  and  unable  to  attend 
either  the  subsequent  rehearsals  or  the  first  night  of  the 
performance  on  the  Saturday,  and  Miss  Lewis' s  engagement 
became  absolute,  and  she  performed  the  part  on  Saturday, 
Monday,  Tuesday,  Wednesday,  and  up  to  the  close  of  her 
engagement,  the  25th  of  December.  The  piece  proved  a 
success,  and  in  fact  ra«  for  more  than  three  months. 

On  Thursday,  the  4th  of  December,  Madame  Poussard, 
having  recovered,  offered  to  take  her  place,  but  was  refused, 
and  for  this  refusal  the  action  was  brought. 

On  the  2d  of  January  Madame  Poussard  left  England. 

My  Brother  Field,  at  the  trial,  expressed  his  opinion  that 
the  failure  of  Madame  Poussard  to  be  ready  to  perform,  un- 
der the  circumstances,  went  so  much  to  the  root  of  the  con- 
sideration as  to  discharge  the  defendants,  and  that  he  should 
therefore  enter  judgment  for  the  defendants ;  but  he  asked 
the  jury  five  questions. 

The  first  three  related  to  the  supposed  rescission  and 
waiver.     The  other  questions  were  in  writing  and  were: 
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4.  Whether  the  non-attendance  on  the  night  of  the  opening 
was  of  such  material  ^consequence  to  the  defendants  [414 
as  to  entitle  them  to  rescind  the  contract  ?  To  which  the 
jury  said,  "No."  And,  6,  was  it  of  such  consequence  as 
to  render  it  reasonable  for  the  defendants  to  employ  an- 
other artiste,  and  whether  the  engagement  of  Miss  Lewis, 
as  made,  was  reasonable ;  to  which  the  jury  said  "Yes." 
lastly,  he  left  the  question  of  damages,  which  the  jury 
assessed  at  £83. 

On  these  answers  he  reserved  leave  to  the  plaintiff  to  move 
to  enter  judgment  for  £83. 

A  cross  rule  was  obtained  on  the  ground  that  the  verdict 
was  against  evidence  and  that  the  damages  were  excessive. 

We  think  that,  from  the  nature  of  the  engagement  to 
take  a  leading,  and,  indeed,  the  principal  female  part  (for 
the  prima  donna  sang  her  part  in  male  costume  as  the 
Prince  de  Conti)  in  a  new  opera  which  (as  appears  from  the 
terms  of  the  engagement)  it  was  known  might  run  for  a 
longer  or  shorter  time,  and  so  be  a  profitable  or  losing  con- 
cern to  the  defeadants,  we  can,  without  the  aid  of  the  jury, 
see  that  it  must  h%ve  been  of  great  importance  to  the  defen- 
dants that  the  piece  should  start  well,  and  consequently  that 
the  failure  of  the  plaintiff's  wife  to  be  able  to  perform  on 
the  opening  and  early  performances  was  a  very  serious  detri- 
ment to  them. 

This  inability  having  been  occasioned  by  sickness  was 
not  any  breach  of  contract  by  the  plaintiff,  and  no  action 
can  lie  against  him  for  the  failure  thus  occasioned.  But  the 
damage  to  the  defendants  and  the  consequent  failure  of  con- 
sideration is  just  as  great  as  if  it  had  been  occasioned  by 
the  plaintiff's  fault,  instead  of  by  his  wife's  misfortune. 
The  analogy  is  complete  between  this  case  and  that  of  a 
charterparty  in  the  ordinary  terms,  where  the  ship  is  to 
proceed  in  ballast  (the  act  of  God,  &c.,  excepted)  to  a  port 
and  there  load  a  car^o.  If  the  delay  is  occasioned  by  ex- 
cepted perils,  the  shipowner  is  excused.  But  if  it  is  so 
great  as  to  go  to  the  root  of  the  matter,  it  frees  the  charterer 
n*om  his  obligation  to  furnish  a  cargo:  see  per  Bram- 
well,  B.,  delivering  the  judgment  of  the  majority  of  the 
Court  of  Exchequer  Chamber  in  Jackson  v.  union  Marine 
Insurance  Co.  ('). 

And  we  think  that  the  question,  whether  the  failure  of  a 
skilled  and  capable  artiste  to  perform  in  a  new  piece  through 
serious  *illne8S  is  so  important  as  to  go  to  the  root  [415 
of  the  consideration,  must  to  some  extent  depend  on  the 

0)  Law  Rep.,  10  C.  P.,  at  p.  141. 

17  Ekg.  Rep.  13 
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evidence ;  and  is  a  mixed  question  of  law  and  fact.  Theo- 
retically, the  facts  should  be  left  to  and  found  separately 
by  the  jury,  it  being  for  the  judge  or  the  court  to  say 
whether  they,  'being  so  found,  show  a  breach  of  a  condition  • 
precedent  or  not.  But  this  course  is  often  (if  not  generally) 
injpracticable  ;  and  if  we  can  see  that  the  proper  facts  have 
been  found,  we  should  act  on  these  without  regard  to  the 
form  of  the  questions. 

Now,  in  the  present  case,  we  must  consider  what  were  the 
courses  open  to  the  defendants  under  the  circumstances. 
They  might,  it  was  said  on  the  argument  before  us  (though 
not  on  the  trial),  have  postponed  the  bringing  out  of  the 
piece  till  the  recovery  of  Madame  Poussard,  and  if  her  ill- 
ness had  been  a  temporary  hoarseness  incapacitating  her 
frpm  singing  on  the  Saturday,  but  sure  to  be  removed  by 
the  Monday,  that  might  have  been  a  proper  course  to  pur- 
sue. But  the  illness  here  was  a  serious  one,  of  uncertain 
duration,  and  if  the  plaintiff  had  at  the  trial  suggested  that 
this  was  the  proper  course,  it  would,  no  doubt,  have  been 
shown  that  it  would  have  been  a  ruinous  oourse  ;  and  that 
it  would  have  been  much  better  to  have  aljandoned  the  piece 
altogether  than  to  have  postponed  it  from  day  to  day  for  an 
uncertain  time,  during  whicn  the  theatre  would  have  been 
a  heavy  loss. 

The  remaining  alternatives  were  to  employ  a  temporary 
substitute  until  such  time  as  the  plaintiff^s  wife  should  re- 
cover ;  and  if  a  temporary  substitute  capable  of  performing  ' 
the  part  adequately  could  have  been  obtained  upon  such  a 

Erecarious  engagement  on  any  reasonable  terms,  that  would 
ave  been  a  right  course  to  pursue;  but  if  no  substitute 
capable  of  performing  the  part  adequately  could  be  ob- 
tained, except  on  the  terms  tnat  she  should  be  permanently 
engaged  at  higher  pay  than  the  plaintiff's  wife,  in  our  opin- 
ion it  follows,  as  a  matter  of  law,  that  the  failure  on  the 
plaintiff's  part  went  to  the  root  of  the  matter  and  discharged 
the  defendants. 

We  think,  therefore,  that  the  fifth  question  put  to  the 
jury,  and  answered  by  them  in  favor  of  the  defendants, 
does  find  all  the  facts  necessary  to  enable  us  to  decide  as  a 
matter  of  law  that  the  defendants  are  discharged. 
416]  *The  fourtk  question  is,  no  doubt,  found  by  the 
iury  for  the  plaintiff  ;  but  we  think  in  finding  it  they  must 
have  made  a  mistake  in  law  as  to  what  was  a  sufficient 
failure  of  consideration  to  set  the  defendants  at  liberty, 
which  was  not  a  question  for  them. 
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This  view  taken  by  us  renders  it  unnecessary  to  decide 
anything  on  the  cross  rule  for  a  new  trial. 
The  motion  must  be  refused  with  costs. 

Motion  refused  with  costs.  . 

Solicitors  for  plaintiff :  Lumley  &  Lumley. 
Solicitors  for  defendants :  Lewis  &  Lewis. 

la  Gilbert  R.  Spaulding  et  ai. ,  v.  Carl  under  the  contract,  giving  to  the  de- 

Roea,  et  al.,  the  defendant^  had  agreed  fendants  60  per  cent,   instead  of  80. 

with  the  plaintiffs,  the  proprietors  of  Defendants  refused  to  do  so  on. the 

4he  Olympic  Theatre  at  St.  Louis,  that  ground  that  it  would  not  pay,  and  re- 

the  A^achtel  opera  troupe  consisting  mained    in  Chicago.      The    Supreme 

of  sixty-five  persons  should  give  four  Court    of    N^    York    (Binghamton 

performances  per  week  at  the  plaintiffs  General  Term,   May,  1876),  held  the 

theatre    for   two    weeks  commencing  sickness  of  Wachtel  was  the  act  of  God 

Feb.  26th  or  27th,  1872.    The  plaintiffs'  and  a  valid  excuse  for  non-performance 

to  furnish  the  theatre,  coupon  tickets,  by  the  defendants.     The  Court  of  Ap- 

ushers,  door-keepers,  carpenters,  stage  peaJs  affirmed  the  case :   16  Alb.  Law 

hands,  supers,  ballet-girls,  properties.  Jour.,  870. 

twelve  orchestral  performers,  advertise  .Where  by  the  terms  of  an  agreemeilt 
in  German  and  English  papers,  posters,  between  the  plaintiff  (an  actor)  and  the 
etc.  The  plaintiffs  were  to  receive  20  defendant  (a  theatrical  manager)  it 
per  cent,  of  the  receipts  but  not  to  ex-  was  agreed  that  the  plaintiff  should  be- 
ceed  $1,800  per  week.  The  defen-  tween  Oct.  9,  1854,  and  June  Ist.  1855, 
dants  to  receive  the  residue.  The  perform  as  an  actor  for  the  defendant 
plaintiffs  were  ready  and  willing  to  for  four  terms  of  four  weeks  each,  and 
perform  the  agreement  but  the  defen-  that  there  should  be  an  interval  of  four 
dants  failed  to  perform  it,  alleging  as  a  weeks  between  the  terms,  the  com- 
defence  that  Wachtel  the  leading  tenor  mencement  of  each  term  to  be  ap- 
singer  a  few  days  prior  to  the  time  for  pointed  by  the  defendant,  and  notice 
commencing  the  performances  was  thereof  given  to  the  plaintiff.  They 
taken  with  a  cold  wnlch  incapacitated  subsequently  agreed  that  the  plaintiff 
him  from  singing ;  that  he  was  the  star  should  not  perform  in  January  or  Feb- 
of  the  troupe  and  that  without  him  uary,  1855.  The  plaintiff  commenced 
they  could  not  make  sufficient  to  pay  playing  about  Oct.  0, 1854  Before  the 
the  expenses.  That  for  this  reason  the  end  of  the  second  week  it  was  agreed, 
troupe  did  not  go  to  St.  Louis  and  de-  at  his  request,  that  such  first  term  of 
fendants  were  excused  for  failure  to  four  weeks  should  be  divided  into 
perform  the  agreement.  The  sickness  periods  of  two  weeks  each,  the  plain- 
was  probably  produced  by  the  defen-  tiff  to  discontinue  playing  at  the  end  of 
dants  taking  Wachtel  from  place  to  said  first  two  weeks,  then  leave  and 
place,  from  cold  to  warm  climates,  and  return  and  play  the  other  two  weeks  so 
from  exposure  to  the  smoky  atmos-  as  to  complete  the  same  on  or  about  the 
phere  of  Pittsburgh,  Pa.  The  per-  1st  of  January,  1855.  The  plaintiff 
formance  to  be  given  consisted  of  seve-  left  at  the  end  of  the  first  two  weeks, 
t«l1  parts,  "  prima  donna,  baritone,  bass,  and  did  not  again  return  or  offer  to  re- 
chorus  and  orchestra."  It  was  a  dra-  :turn.  He  was  not  requested,  by  de- 
matic-  musical  scale  performance  car-  fendant,  to  return  :  Held,  1.  That  the 
Tied  on  by  "singers,  orchestra,  partly  plaintiff  was  bound  by  the  agreement, 
npeaking  and  partly  singing,  the  as  modified,  to  return  and  play,  or  of- 
orchestra  making  the  accompaniment  fer  to  play,  said  remaining  two  weeks, 
to  it."  Wachtel  was  the  only  tenor  without  any  notice  or  request  from  the 
singer.  He  was  to  have  40  per  cent,  of  defendant  so  to  do  ;  that  the  plaintiff's 
defendants'  receipts  bs  his  price.  The  failure  to  do  so  was  a  breach  of  the 
plaintiffs  offered  to  defendants  to  have  agreement  on  his  part,  and  that  he  was 
the  troupe  come  on  without  Wachtel  liable  to  the  defendant  for  the  damasBS 
and  take  40  per  cent,  instead  of  20  resulting   therefrouL      2.   That   after 
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such    breach  by  the  plaintiff  of  the  Rep.,    158,  49  How.   Pr.,  160,  distin- 

agreement  on  his  part,  the  defendant  pushing  many    cases ;    MontEUfue    v. 

was  under  no  obligation  to  employ  the  Flockton,  6  Eng.  Rep.,  704;  Joyce's, 

plaintiff  further,  and  that  no  action  Principleg  of  In j.  (Ist.  Eng.  ed.),  280. 

would  lie  against  the  defendant  for  not  So  it  has  been  held  that  an  injune- 

having  notified  the  plaintiff  of  the  time  tion  against  an  actor's  playing  would 

of    commencing  other  terms  of   four  not  be  issued  if  plaintiff  have  no  theatre 

weeks  each,  and  for  not  furnishing  him  from   which  custom  may  be  drawn  : 

employment  for  such  terms,  although  De  Pol  v.  Solke,  7  Rob. ,  280. 

the  plaintiff  might  have  been  ready  and  So  also  where  the  defendant  agreed 

willing  to  perform  on  being  so  notified  :  with  a  theatVical  company  to  give  them 

Placlde  0.  Burton,  4  Bosw.,  512.  liis  services  as  an  actor  for  a  specified 

See    Daly  d.  Smith,   88  N.   Y.  Su-  term,  and  agreed  not  to  ^ve  his  sei^ 

perior  Court  Rep. ,  158.  vices  elsewhere  without  their  written 

A  court  of  equity  caAnot  compel  an  permission.     The  agreement  contained 

actor  or  singer  specifically  to  perform  a  stipulation  to  the  effect  that  if  he 

a  contract  to   do    so :    Sanquerioo  d,  should  break  his  engagement,  he  ob- 

Beditti,  1  Barb.,  315  ;  Haight  v.  Badg-  ligated  himself  to  pay  to  the  company 

ley,  15  Barb.,  499  :  Lumley  v.  Qye,  2  a  conventional  fine  of  $200,  to  be  for- 

Ell.  &  Bl.,  216,   75  Eng.   Com.    Law  feited  by  any  violation  of  the  contract ; 

Rep.  and  then  provided  as  follows  :    **  This 

It  will,  however,  restrain  him  from  sum  of  $200  is  already  forfeited  by  any 

doing  so   elsewhere,  in  the  vicinity,  violation  of  the  contract,  and  requires 

than  at  a  place    where  he  has  con-  no  particular  legal  proceedings  for  its 

tracted  to  perform  or  sing,  if  the  con-  execution."    On  a  bill  for  an  injunc- 

tract    contain    an    agreement    not    to  tion,  filed  by  the  company  against  the 

do  so  elsewhere:     Kerr  on  Inj.   (1st  defendant  to  restrain  him  from  per- 

Am.   ed.),  521,  527,  marg.   p.;  Web-  forming  at  another  theatre  :  Held,  that 

ster  V,  DUlon,  8  Jur.,  N.S.,  432,  6  Am.  the  complainants  having  fixed,  by  their 

Law  Reg.,  O.S.,   174;    Fredericks  i>.  own  estimate,   the    extent    of   injury 

Mayor,  13  How.  Pr.,  566. 1  Bosw.,  227;  they  would  suffer  from  a  non-observ- 

De  Pol  V.  Solke,  7  Rob. ,  280  ;    Fechter  ance  of  this  condition  in  the  contract, 

V.  Montgomery,  38  Beav.,  22  and  note  and    having  indicated  that  the  only 

to  case  ;  Lumley  v.  Wagner,  1  De  Gex,  form  in  which  they  could  seek  redress, 

Macnaghten  &  Gt>rdon,   604,   619,    13  and  recover  the  stipulated  penalty  or 

Eng.  I^w  and  Eq.  Rep. ,  252  ;  Hayes  9.  forfeiture,  was  a  court  of  law,  were 

Willio,  11  Abb.  Pr.,  N.S.,  167.  precluded  from  resorting  to  a  court  of 

It  has  been  held  otherwise  if  the  con-  equity  for  relief  by  way  of  injunction, 

tract  contain  no  such  agreement :  But-  on  the  ground  that  a  violation  of  this 

ler  f).  Galletti,  21  How.  Pr. ,  465.  part  of  the  contract  would  result  in 

The  contrary  has  also  been  held  and  irreparable  injury  to  them:    Hahn  9. 

is  probably  the  sound  doctrine  :   Daly  The  Concordia  Society,  42  Maryland, 

V.   Smith,  38  N.   Y.   Superior   Court  460,  reviewing  several  cases. 


[I  Queen's  Bench  Division,  436.] 
Feb/l,  1876. 

*Phillips  V.  Barnet. 


436] 

Husband  and  Wife — Effect  of  Divorce —  Wife  suing  Husband  after  Divorce  for  Assault 

during  Coverture. 

A  wife  after  being  divorced  from  her  husband  cannot  sue  him  for  an  assault  com- 
mitted upon  her  during  coverture. 

Declaration,  that  the  defendant  assaulted  and  beat  the  plaintiff.  Plea,  that  at  the 
time  of  the  committing  of  the  grievances,  Ac,  the  plaintiff  was  the  wife  of  the  de- 
fendant.    Replication,  that  before  suit  the  marriage  of  the  pliuntiff  and  the  defen- 
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a -vl.:, 

daat  was  dissolved  by  the  absolute  decree  of  the  Cupii' for, Divorce  and  Matrimonial 
Caases.     On  demurrer :  .*  .* '  y  - 

i/eld,  that  the  replication  was  bad :  for  that  the  action  did  not.  lie,  as  the  wife's 
inability  to  sue  did  not  arise  merely  from  the  necessity  of  joining^ Jier  husband  in  an 
action  for  an  assault,  but  from  the  rule  that  husband  and  wife  a^ft  on^^rson  in  law. 

Declaration,  that  defendant  assaulted  ani'Ke^t* plain- 
tiff, by  mestos  of  which  plaintiff  became  pennai>6fiLtly;in- 
jured  in  health,  and  was  put  to  expense  for  medical  kijA 
other  assistance.  '  •'  • "  / 

Third  plea,  that  at  the  time  of  the  committing  of  the' 
grievances  complained  of,  plaintiff  was  the'  wife  of  defen- 
dant. 

Replication,  that  before  suit  the  marriage  of  plaintiff  and 
defendant  was  dissolved  by  the  absolute  decree  of  the 
Court  for  Divorce  and  Matrimonial  causes. 

Demurrer  and  joinder  in  demurrer. 

C.  HusseUj  Q.C.  {G.  Browne  with  him),  in  support  of  the 
demurrer :  The  third  plea  is  good  and  the  replication  bad. 
No  action  will  lie  at  the  suit  of  a  wife  against  her  hus- 
band for  injuries  which  he  has  inflicted  upon  her  during 
the  marriage,  and  though  the  marriage  be  afterwards  dis- 
solved, she  has  no  statutory  power  to  sue  him  for  such  in- 
juries. It  has  long  been  settled  that  in  an  action  for  an 
assault  on  the  wife,  both  husband  and  wife  must  join: 
WesfbrooJce  v.  Strutville  T) ;  Dickenson  v.  Davis  (".) ;  Com. 
Dig.,  Baron  and  Feme  (V) ;  Blackstone's  Commentaries, 
Hargreave's  ed.,  vol.  i,  p.  444.  The  Divorce  Act,  20  &  21  • 
Vict.  c.  85,  ss.  25,  26,  shows  that  the  effect  of  a  decree  for 
divorce  or  judicial  separation  is  not  retrospective,  and  in 
Midland  Ry.  Go.  v.  *Pye{\  it  was  distinctly  held  [437 
that  a  married  woman  could  not  maintain  an  action  for  in- 
juries to  property  before  the  date  of  a  protection  order 
under  s.  21.  The  disability  of  the  wife  arises  from  the  rule 
that  she  and  her  husband  are  one  person  in  law. 

[Blackburn,  J.:  It  appears,  nowever,  to  be  at  least 
doubtful,  whether  the  non-]oinder  of  the  wife  is  ground  for 
a  plea  in  abatement  or  in  bar.] 

The  husband  cannot  be  compelled  to  join,  he  is  dominis 
lilis,  and  the  wife,  even  though  pleas  in  abatement  are 
abolished,  cannot  bring  such  an  action  as  this. 

[Field,  J.:  In  We7iman  v.  Ashe (*)^  Maule,  J.,  says,  that 
for  many  purposes  husband  and  wife  are  essentially  distinct 
and  different  persons.] 

(»)  1  Str.,  79.  (*)  18  C.  B.,  836,  844 ;  22  L.  J.  (0.  P.), 

(«)  1  str.,  480.  190. 

(»)  10  C.  B.  (N.S.).  179 ;  30  L.  J.  (C.P.), 
S14. 
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/  %' — 2 . 

The  remedy  of -jA^'ifrife  is  under  the  Divorce  Act  (20  & 
21  Vict.  c.85)fS\d2,  which  provides  that  the  court  raav 

.  upon  a  decree  order  the  hasband  to  secure  to  the  wife  such 
sum  of  j^nky,  &c.,  as,  having  regard  to  her  fortune  (if 
any),  .ti>-fch&  ability  of  the  husband,  and  to  the  conduct  of 
the  pkrties,  it  shall  deem  reasonable. 

.\X:Brown,  Q.C.  {Beresford  with  iiira),  for  the  plaintiff: 
,  ".  T3i^  replication  is  good.    The  assault  was  a  legal  wrong  to 

•'•  the  plaintiff  which  could  not  be  redressed  during  coverture, 
because  the  legal  remedy  was  vested  in  the  defendant  and 
the  plaintiff.  The  dissolution  of  the  marriage  has  however 
removed  this  impediment,  and  the  wife  is  now  entitled  to 
sue,  the  legal  remedy  being  vested  in  her  alone.  It  must 
be  conceded  that  tlie  assault  is  a  wrong,  for  the  right  of  the 
wife  to  obtain  articles  of  the  peace  is  not  disputed.  But  it 
is  said,  that  it  is  a  wrong  without  a  remedy.  But  the  wife's 
disabilitv  was  founded  upon  nothing  but  the  necessity  of 
joining  ner  husband  as  plaintiff,  a  mere  diflSculty  of  pro- 
cedure which  no  longer  exists.  Where  husband  and  wife 
were  living  apart,  and  she  had  a  separate  maintenance,  and 
he  by  his  violence  compelled  her  to  exhibit  articles  of  the 
peace  against  him,  he  was  held  liable  for  the  expenses  as 
being  necessary  for  her  protection :  Turner  v.  Brookes  (*). 
438]  And  a  wife  after  divorce  is  entitled  for  *her  sole 
benefit  to  such  of  her  property  and  effects  as  were  not  re- 
duced into  possession  by  her  husband  during  coverture : 
Wells  V,  Malbon  ('),  Capel  v.  Powell^  ("),  shows  that  after 
divorce  a  man  is  not  liable  to  be  sued  jointly  with  his  wife, 
for  a  tort  committed  by  her  during  the  coverture.  The  doc- 
trine that  husband  and  wife  are,  in  law,  one  person :  Co. 
Litt.  3  a,  Story's  Equity  Jurisprudence,  §  1367,  is  super- 
seded by  the  statutory  divorce,  under  wiich  the  procedure 
is  equitable.  With  regard  to  the  argument  founded  on 
8.  32  of  the  Divorce  Act,  the  court,  if  the  husband  by  beating 
his  wife,  had  disabled  her,  might  perhaps  take  it  into  ac- 
count in  awarding  alimony ;  but  alimony  is  not  varied  by 
the  extent  of  the  husband's  delinquency,  or  with  the  object 
of  mulcting  him  as  the  guilty  party :  Hbope?'  v.  Hooper  (*). 
Blackburn,  J.:  I  think  that  this  action  cannot  6e  main-, 
tained.  There  can  be  no  doubt  that  if  a  wife  receives 
bodily  injury  from  the  hands  of  her  husband  he  is  liable  to 
criminal  proceedings  for  a  felony  or  a  misdemeanor,  as  the 
case  may  be ;  and  in  the  case  of  an  ordinary  assault  it  is 

C)  10  A.  ^  E.,  47.  («)  17  C.  B.  (N.S.),  748;  84  L.J.  (C.P.), 

O  31  Beav.,  48 ;  81  L.  J.  (Ch.),  344.         168. 

(*)  30  L.  J.  (P.  M.  <k  A.),  49. 


VoL  I.] 


QUEEN'S  BENCH  DIVISION. 


103 


Phillips  V.  Barnet. 


1876 


quite  clear  that  the  wife  has  a  right  for  her  protection  to 
obtain  articles  of  the  peace  against  her  husband,  and  upon 
this  and  upon  other  occasions  she  is  in  law  a  separate  per- 
son. But  the  question,  whether  after  a  divorce  a  husband 
can  sue  his  wife,  or  a  wife  her  husband,  for  anything  which 
has  happened  during  coverture,  depends  upon  very  differ- 
ent considerations.  I  was  at  first  inclined  to  think,  having 
regard,  to  the  old  procedure  and  the  form  of  pleas  in  abate- 
ment, that  the  reason  why  a  wife  could  not  sue  her  hus- 
band was  a  difiiculty  as  to  parties  ;  but  I  think  that  when 
one  looks  at  the  matter  more  closely,  the  objeqtion  to  the 
action  is  not  merely  with  regard  to  the  partie^,  but  a  re- 
quirement of  the  law  founded  upon  the  principle  that  hus- 
band and  wife  are  one  person,  it  is  laid  down  in  Co.  Litt. 
3a:  ''A  femme  covert  cannot  take  anything  of  the  gift  of 
her  husband."  And  in  the  note  to  this  passage  it  is  said : 
''Adjudged  ace.  in  Chancery,  2  Vern.  386,  and  3  Atk.  72. 
But  the  doctrine  must  be  understood  with  various  limita- 
tions. 1.  Though  the  husband  cannot  convey  to  the  wife 
immediately,  yet  he  may  *give  to  a  trustee  for  her  [439 
benefit,  and  the  gift  will  be  good.  Therefore  he  may  con- 
vey land  to  her  by  way  of  use,  as  by  enfeoffing  or  cove- 
nanting with  another  to  stand  seised,  or  surrendering  a 
copyhold  estate  to  her  use."  The  note  then  refers  to  page 
112  a,  8.  168:  '^  Though  a  man  may  not  grant  nor  give  his 
tenements  to  his  wife  during  the  coverture,  for  that  his  wife 
and  he  be  but  one  person  in  the  law,  yet  by  such  custom  he 
may  devise  by  his  testament  his  tenements  to  his  wife ;" 
and  in  Coke's  comment  it  is  said,  ''This  opinion  is  clear, 
for  by  no  conveyance  at  the  common  law  a  man  could,  dur- 
ing the  coverture,  either  in  possession,  reversion,  or  remain- 
der, limit  an  estate  to  his  wife.  But  a  man  may  by  his 
deed  covenant  with  others  to  stand  seised  to  the  use  of  his 
wife,  or  make  a  feoflFment  or  other  conveyance  to  the  use 
of  his  wife.  .  .  .  But  a  man  cannot  covenant  with  his  wife 
to  stand  seized  to  her  use,*  because  he  cannot  covenant 
-with  her,  for  the  reason  that  Littleton  here  yieldeth." 
Com.  Dig.,  Baron  and  Feme  (D.  1),  is  to  the  sarpe  effect, 
and  an  instance  is  given,  that  if  a  man  make  a  bond  or  con- 
tract to  a  woman,  and  they  afterwards  intermarry,  the  bond 
or  contract  is  discharged. 

These  authorities  show  that  the  objection  to  the  action  is, 
not  because  it  is  one  in  which  husband  and  wife  ought  to 
be  joined,  but  because  husband  and  wife  cannot  con- 
tract with  or  convey  to  each  other.     If  the  technical  objec- 
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tion  .on  the  score  of  parties  were  the  only  one,  either 
husband  or  wife,  after  the  death  of  the  other,  might  sne  the 
executors  for  acts  done  during  coverture,  and  this  1  imagine 
has  never  been  done.  The  reason,  therefore,  why  the  wife 
cannot  sue  the  husband  for  beating  her  must  be  because 
they  are  one  and  the  same  person,  and  the  same  reason  ex- 
ists in  criminal  law,  where  a  woman  cannot  be  convicted  of 
larceny  though  she  has  in  fact  carried  away  her  husband's 
goods.  Other  instances  might  easily  be  given,  all  showing 
that  the  reason  is  not  the  technical  one  of  parties,  but  be- 
cause, being  one  person,  one  cannot  sue  the  other. 

Then,  does  the  dissolution  of  the  marriage  by  divorce 
make  that  a  cause  of  action  which  was  not  so  before  ?  I  do 
not  see  whv  it  should.  It  is  not  difficult  to  see  why  such 
an  action  has  not  been  brought  before.  There  could  be 
440]  no  question  of  bringing  it  ^except  where,  the  mar- 
riage was  dissolved  by  a  divorce,  for  if  husband  or  wife  died 
any  action  would  be  defeated  by  the  rule  actio  personalis 
moritur  cum  persona.  Before  the  dissolution  or  the  mar- 
riage the  objection  on  account  of  parties  would  of  itself  pre- 
vent the  action. 

The  32d  section  of  the  Divorce  Act  (20  &  21  Vict.  c.  85) 
which  enables  the  court  in  decreeing  alimony  to  take  into 
account  the  conduct  of  the  parties,  in  some  degree  mitigates 
any  hardship  in  the  law,  but  my  decision  is  without  refer- 
ence to  that  section,  on  the  ground  that  there  was  no  cause 
of  action  during  coverture,  and  that  the  dissolution  of  the 
marriage  does  not  give  one. 

Lush,  J. :  I  am  of  the  same  opinion,  and  I  agree  with  Mr. 
Brown  that  this  is  a  point  of  considerable  importance, 
especially  since  the  passing  of  the  Divorce  Act.  A  wife 
may  now  obtain  a  divorce  upon  proof  of  adultery  and 
cruelty  by  the  husband.  If  therefore  we  decide  in  favor  of 
the  plaintiff,  the  effect  of  our  decision  would  be,  that  every 
wife  who  obtained  a  divorce  on  the  ground  of  adultery 
coupled  with  cruelty  could  bring  an  action  similar  to  this. 
It  is  agreed  on  both  sides  that  tliis  is  a  case  of  the  first  im- 
pression,, and  it  must  therefore  be  decided  on  principle,  and 
with  reference  to  the  well-known  maxims  of  the  law. 

Now  it  is  a  well-established  maxim  of  the  law  that  hus- 
band and  wife  are  one  person.  For  many  purposes,  no 
doubt,  this  is  a  mere  figure  of  speech,  but  for  otner  purposes 
it  must  be  understood  in  its  literal  sense.  For  example,  the 
husband  cannot  covenant  with  or  make  a  grant  to  his  wife, 
and  she  cannot  in  law  be  convicted  of  stealing  his  property. 
And  it  is  laid  down  that  if  a  husband  is  together  with  others 
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charged  with  a  crime,  the  wife  cannot  give  evidence  even 
against  the  others.  It  may  be  safely  laid  down,  I  think, 
tmit  neither  can  acquire  any  civil  rights  against  the  other, 
or  apply  to  any  civil  court  to  enforce  them.  For  her  per- 
sonal protection  the  wife  may  exhibit  articles  of  the  peace 
against  the  husband,  but,  in  my  opinion,  her  remedy  does 
not  extend  to  the  bringing  an  action  against  her  husband. 
It  remains  to  consider  what  is  the  effect  of  a  divorce  on  this 
disability.  Now  I  cannot  *for  a  moment  think  that  [441 
a  divorce  makes  the  marriage  void  oh  initio;  it  merely 
terminates  the  relation  of  husband  and  wife  from  the  time 
of  the  divorce,  and  their  future  rights  with  regard  to  prop- 
erty are  adjusted  according  to  the  decision  of  the  court  m 
each  case. 

Field,  J. :  I  am  of  the  same  opinion,  though  I  was  not 
without  doubt  during  the  argumefit ;  but  I  now  think  it 
clear  that  the  real  substantial  ground  why  the  wife  cannot 
sue  her  husband  is,  not  merely  a  difficulty  in  the  procedure, 
but  the  general  principle  of  the  common  law  that  husband 
and  wife  are  one  person.  In  Firebrass  v.  Pennant  C)  the 
court  says:  ''As  this  was  a  provision  by  a  husband  for  his 
wife,  we  should  be  glad,  if  possible,  to  get  over  the  maxim 
in  law,  that  a  husband  and  wife  are  one  person.  .  .  .  We 
are  dealing  with  a  fundamental  maxim  of  the  common  law, 
and  might  as  well  repeal  the  first  section  of  Littleton  as  de- 
termine this  grant  from  the  husband  immediately  to  the  wife 
to  be  good,  and  where  there  is  not  so  much  as  the  shadow  of 
a  person  intervening."  Judgment  was  given  in  that  case  for 
the  defendant  reluaanie  tota  curia.  I  agree  in  that  decision, 
but  in  this  case  I  give  my  decision  without  any  reluctance, 
for  I  think  that  we  should  be  establishing  a  dangerous  pre- 
cedent if  we  held  that  this  action  would  lie. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff :    Lewis  &  Lewis. 

Solicitors  for  defendant :  Tanqueray-  Willaume  &  Co. 

(»)  2  Wils.,  at  p.  266. 

• 

Unless  a  married  woman  has  a  legal  proper  party  defendant,  unless  she  has 
title  to  real  estate  she  cannot  be  prop-  made  the  husband  her  tenant,  or  has 
erly  joined  with  her  husband  as  a  put  him  in  actual,  or  exclusive  posses- 
defendant :  Rose  V.  Bell,  88  Barb.,  25.  sion,  or  has  created  a  joint  occupancy 
Though  when  both  husband  and  wife  in  him  and  herself.  The  bare  fact  of 
live  on  premises  which  have  been  con-  their  residing  together  in  the  dwelling 
veyed  to  the  wife,  who  paid  the  con-  does  not  make  him  either  sole  or  joint 
sideration  out  of  lier  own  money,  and  occupant :  Porter  u.  McGrath,  41  N.  Y. 
which  had  also  been  leased  to  her  for  a  Superior  Court  Rep. ,  85,  102-4. 
term  of  years,  the  wife,  since  the  act  of  Section  118  of  the  old  Code  of  Pro< 
1849,  is  the  actual  occupant  knd  the  ceduFe  of  New  York,  which  is  unre- 

17  Eng.  Rep.  14 
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Sealed  by  the  new  Code,  would  allow  See,   however,   Qoold  v.  Gould,  29 

er,  as  owner,  to  be  made  a  party  de-  How.  Pr.,  441. 

fendant,   in  such  case,   in    ejectment  A  married  woman  may  maintain  an 

against  her  husband.  action,  in  equity,  against  her  husband 

The  fact  that  the  wife  of  A.  owns  the  •  to  recover  money,  the  separate  prop- 
fee  of  the  land  on  which  stands  the  erty  of  the  wife,  which  he  had  wrong- 
house  in  which  he  lives  with  his  family,  fully  taken  and  converted  :  Whitney  v. 
is  not  necessarily  inconsistent  with  his  Whitney,  49  Barb.,  819,  3  Abb.,  N.S., 
having  such  a  possession  of  the  house  350. 

as  will  entitle  him  to  maintain  an  ac-  Where  a  husband,  on  separation  from 

tion  against  a  trespasser  for  forcibly  his  wife,  executed  to  her  his  promis- 

entering    it :    Alexander    v.   Hard,   64  sory  notes,  with  personal  security  for 

N.  Y.,  228.  Iber  support  and  that  of  his  daughter. 

See  also  Allen  v.  Cowan,  23  N.  Y.,  which,  with  an  agreement  relating  to 

602 ;    Rowe  v.  Smith,  45  N.  Y.,  230 ;  the    separation,   were    placed    in    the 

Fisher  d.  Bailey,  51  N.  Y.,  150;   Sny-  hands  of  a  trustee  for  collection,  and 

der  «.  People,  26  Mich.,  106,  12  Am.  afterwards,  on  the  fraudulent  pretence 

Rep.,  302  ;  Porter  v,  McGrath,  41  N.  Y.  that  he  would  live  with  his  wife  the 

Superior  Court  Rep. ,  102.  husband    obtained    possession  of    the 

A  married  woman  cannot  maintain  same,  and  then  refused  to  live  with 

an  action  against  her  husband  for  an  her,   it  was  held  that  owing  to  the 

assault  and  battery  :    Longendyke  v,  trust,  as  well  as  to  the  fraud  practised 

Longendyke,  44  Barb. ,  366.  to  obtain  possession  of  the  notes,  that  a 

A  married  woman  cannot  maintain  an  court  of  equity  would  tAke  jurisdiction 

action  against  her  husband  to  recover  of  a  suit  to  compel  the  payment  of  the 

damages     for    slander :     Freethy    «.  same :    Marlow  v.   Marlow,   77  Ills., 

Freethy,  42  Barb.,  641.  §33. 

The  statutes  of  Iowa  do  not  permit  So  a  husband  will  be  restrained  by 

either  husband  or  wife  to  maintain  an  injunction    from    occupying  a  house, 

action*  against  the  other  for  a  tort  com-  which  is  the  separate  property  of  the 

mitted    during    coverture :    Peters  t.  wife,  even  though  she  reside  therein, 

Peters,  42  Iowa,  182.  and  the  injunction  operate  as  a  divorce 

A  married  woman  may  maintain  an  a  mensa  et  thoro :    Green  «.  Green,  5 

action  against  her  husband  to  recover  Hare,  400  note  ;  Kerr  on  Inj.  (1st  Am, 

possession  of  her  real  estate  from  which  ed .),  381. 
she  is  excluded  by  him :    Minler  9. 
Minier,  4  Lansing,  421. 


[1  Queen's  Bench  Division,  446.] 
Jan.  29,  1876. 

[crown  case  reserved.] 
446]  *The  Queen  v.  Cresswell. 

Bigamy — Ftrsi  Marriage  cdebraled  elsewhere  than  in  a  Church — Prentmptum  that 

Building  wat  duly  licensed. 

Upon  an  indictment  for  bigamy  it  was  proved  that  the  first  marriage  was  solemn- 
ized, not  in  the  parish  church  of  the  parish,  bnt  in  a  chamber  in  a  building  a  few 
yards  from  the  church,  while  the  church  was  under  repair.  It  was  further  proved 
that  divine  service  had  several  times  been  performed  In  the  building  in  question : 

Heldy  that  the  building  must  be  presumed  to  have  been  licensed,  and  therefore  the 
first  marriage  was  valid,  and  the  prisoner  was  properly  convicted  of  bigamy.    • 

Case  stated  by  Kelly,  C.B. 

The  prisoner  was  tried  at  the  last  Summer  Assizes  at 
Chelmsford  for  bigamy  and  convicted.     It  was  proved  that 


YoL  I.]  QUEEN'S  BENCH  DIVISION.  107 

» ^ ^ 

The  Qiieen  v.  Berry.  187e 

he  married  one  Sarah  Hill  in  1868,  and  that  she  was  still 
alive ;  and  that  he  married  his  present  wife,  the  prosecutrix, 
in  October,  1874,  at  St.  Mary,  Islington.  It  was,  however, 
objected  for  the  prisoner  that  the  hrst  marriage  was  void 
on  the  ground  that  it  was  solemnized  not  in  a  church,  but 
in  a  chamber  at  South  Weald  Hall,  in  Essex,  which  was 
situate  some  yards  from  the  parish  church,  and  that  the  mar- 
riage took  place  while  the  church  was  under  repair.  Divine 
service  had  been  several  times  performed  in  the  building  in 
question,  from  which  it  was  for  the  court  to  consider  whether 
the  presumption  might  be  raised  which  would  give  validity 
to  tne  marriage.  The  statutes  4  Geo.  4,  c.  76,  ss.  21,  22, 
and  6  Wm.  4,  *c.  85,  were  quoted.  The  learned  [447 
judffe  reserved  the  point ;  and  the  question  for  the  opinion 
of  the  court  was,  wnether  upon  the  above  facts  this  was  a 
valid  marriage.  If  not,  the  conviction  was  to  be  set  aside : 
otherwise  affirmed. 

No  counsel  appeared  for  the  prisoner. 

(7.  E.  Jones^  for  the  prosecution,  was  not  called  upon. 

Lord  Coleridge,  C.J. :  This  conviction  must  be  affirmed. 
The  case  states  that  divine  service  had  been  several  times 
celebrated  in  the  i)lace  where  the  marriage  in  question  was 
solemnized.  This  is  sufficient,  in  accordance  with  the  maxim 
cmnia  presumuntur  rite  esse  acta,  to  give  rise  to  the  pre- 
sumption that  the  ^)uilding  was  licensed.  The  presumption 
is  the  stronger  because  the  clergyman  who  celebrated  the 
marriage  might,  by  6  &  7  Wm.  4,  c.  85,  s.  3,  have  been  in- 
dicted for  felony  if  he  knowingly  did  so  in  an  unlicensed 
place. 

Mellor,  Lush  and  Grove,  JJ.,  and  Amphlett,  B.,  con- 
curred. 

Conviction  affirmed. 

Solicitor  for  prosecution :  E.  Doyle,  for  Henry  Jones, 
Colchester. 


[1  Queen's  Bench  Division,  447.] 
May  20,  1876. 

[crown  case  reserved.] 
The  Queen  v.  Berry. 

Deaf  Mute — IneapacUy  to  understand  Proceeding  at  Tried  for  FeUmy. 

A  deaf  mute  being  tried  for  felony,  was  found  guilty,  but  the  jury  found  also  that 
he  was  incapable  of  understanding,  and  did  not  understand,  the  proceedings  at  the 
trial: 

Heldf  that  he  could  not  be  convicted,  but  must  be  detained  as  a  non-sane  person 
during  the  Queen's  pleasure. 
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Case  stated  by  the  chairman  of  the  Worcestershire  quar- 
ter sessions. 

At  the  Worcestershire  adjourned  q^uarter  sessions,  held 
on  the  23d  of  ^February,  1876,  the  prisoner,  James  Berry, 
was  arrigned  for  stealing  a  watch  and  certain  other  articles 
from  the  person  of  one  Benjamin  Smith. 
448]  *(5ii  being  called  upon  to  plead  to  the  indictment  in  the 
usual  manner  the  prisoner  made  no  reply,  and  gave  no  sign 
of  consciousness  that  he  heard  or  understood  the  question 
put  to  him. 

The  counsel  for  the  prosecution  asked  that  the  chairman 
should  order  a  plea  of  not  guilty  to  be  entered,  and  should 
proceed  to  try  the  prisoner.  The  chairman  did  not  con- 
sider that  he  had  any  power  to  adopt  this  course,  and  or- 
dered, on  the  authority  of  Rex  v.  TTixymas  Jones  (*)  and  Rex 
V.  Elizabeth  Steel  ('),  that  the  jury  who  had  been  empanel- 
led to  try  the  case  should  be  sworn  to  try  whether  the  pris- 
oner stood  mute  of  malice  or  by  the  visitation  of  God. 

After  hearinff  the  evidence  ot  one  Robert  Knight,  who  is 
the  brother-in-law  of  the  prisoner,  and  had  known  him  well 
from  infancy,  and  who  deposed  that  the  prisoner  had  been 
deaf  and  dumb  since  the  age  of  four  years,  the  jury  returned 
a  verdict,  ''Mute  by  the  visitation  oi  God." 

The  chairman  then  ordered  that  the  plea  of  not  guilty 
should  be  entered,  and  that  the  trial  should  proceed. 

As  the  said  Kobert  Knight  had  deposed  that  he  could  in 
some  d^ree  communicate  with  the  prisoner  by  means  of 
signs,  the  chairman  ordered  that  Robert  Knight  should  be 
sworn  as  interpreter  in  order  to  convey  to  the  prisoner  as 
far  as  possible  the  nature  of  the  proceedings  and  the  evi- 
dence against  him. 

Observing  the  opinion  expressed  by  Mr.  Justice  Gould  in 
Rexw.  Elizabeth  Steel {^),  ''that  great  diligence  and  circum- 
spection ought  to  be  exercised  m  so  critical  a  case,"  and 
that  "it  becoipes  the  duty  of  the  court  to  inquire  touching 
all  these  points  of  which  the  prisoner  might  take  advantage 
hereby,  to  examine  all  the  proceedings  against  her  with  a 
critical  eye,  and  to  render  her  every  possible  service  con- 
sistent with  the  rules  of  law,"  and  conceiving  that  his  duty 
in  this  respect  would  be  best  performed  by  giving  the  pris- 
oner the  assistance  of  counsel,  the  chairman  accordingly 
assigned  him  counsel  at  the  expense  of  the  court. 

After  summing  up  the  evidence  for  the  prosecution,  which 
was  very  clear,  the  chairman  put  two  questions  to  the  jury : 
first,  whether  they  found  the  prisoner  guilty  or  not  guilty 

0)  1  Lea.  C.  C,  452  (n)."  {«)  1  Lea.  C.  C,  461. 
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on  the  indictment ;  secondly,  whether,  in  their  opinion,  the 
prisoner  was  capable  of  understanding  and  had  understood 
the  nature  of  the  proceedings. 

*The  verdict  of  the  jury  was :  "We  find  the  pris-  [449 
oner  guilty  on  the  evidence ;  and  we  also  find  that  he  is  not 
capable  of  understanding,  and,  as  a  fact,  has  not  under- 
stood the  nature  of  the  proceedings." 

On  this  verdict,  looking  to  the  language  used  by  the 
judges,  as  reported  in  SteeVs  Case{'\  and  the  doubt  ex- 
pressed by  Lord  Hale,  the  chairman  thought  it  right  to 
postpone  judgment  till  a  case  had  been  submitted  to  this 
court. 

The  questions  for  the  opinion  of  the  court  were,  fir^t, 
whether,  under  the  circumstances  stated  above,  the  pris- 
oner was  properly  convicted  of  felony ;  secondly,  ii  so, 
whether  the  court  of  quarter  sessions  ought  to  have  passed 
sentence  on  the  prisoner,  or  whether  it  should  have  ordered 
him  to  be  detained  during  Her  Majesty's  pleasure,  or  what 
other,  if  any,  couFse  it  ought  to  have  followed. 

•i^l  T.  StreeteUj  for  the  prisoner,  was  stopped  by  the  court, 
who  called  on 

Jel/^  for  the  prosecution :  The  case  is  governed  by  SteeVs 
C(ise{'\  in  which  the  judges  assembled  at  Sergeant's  Inn 
held  that  a  prisoner,  found  by  the  jury  to  be  mute  bv  the 
visitation  of  God,  might  be  arraigned  and  tried  for  felony, 
and,  on  being  found  guilty,  convicted. 

[Kelly,  C.B.:  But  here  the  jury  have  found  also  that 
the  prisoner  was  incapable  of  understanding  what  passed 
at  the  trial,  and  can  it  be  contended  that  he  mi^ht,  under 
such  circumstances,  be  convicted  1  The  Question  which 
ought  to  have  been  put  to  the  jury  in  SleeVs  Ca8e{')  was 
properly  put  in  the  present  one. 

Lush,  J. :    Lord  Hale  says  that  even  if  a  prisoner,  after 

raignment  and  plea,  *'and  before  his  trial,  become  of  non- 

ne  memory  he  shall  not  be  tried  ;  or  if  after  his  trial  he 
become  of  non-sane  memory  he  shall  not  receive  judgment ; 
or  if  after  judgment  he  become  of  non-sane  memory,  his 
execution  shall  be  spared ;  for  were  he  of  sound  memory, 
he  might  allege  somewhat  in  stay  of  judgment  or  execution : 
Co.  P.  C.  4.  But  becauSe  there  may  be  great  fraud  in  this 
matter,  yet,  if  the  crime  be  notorious,  as  treason  or  murder, 
the  jud^e,  before  such  resj)ite  of  trial  or  judgment,  may  do 
well  to  impanel  a  jury  to  inquire,  ex  officio,  touching  such 
insanity,  and  whether  it  be  real  or  counterfeit":  1  Hale's 
P.  C,  p.  35.] 

(»)  1  Lea.  C.  C,  451. 
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[450  *Ought  a  man  who,  although  capable  of  distin- 
guishing right  from  wrong,  is  too  stupid  to  comprehend 
legal  proceedings,  to  escape  from  punisnment,  or  perhaps 
suffer  unduly  by  being  detained,  at  great  cost  to  the  country, 
for  a  long  time  during  Her  Majesty's  pleasure? 

Kelly,  C.B.:  This  case  may  be  determined  both  on 
authority  and  principle.  An  authority  which  has  never 
been  overruled  or  doubted  is  to  be  found  in  Reg.  v.  Pritch- 
ard  (*),  where  a  person,  deaf  and  dumb,  was  to  be  tried  for 
a  capital  felony  oef ore  Alderson,  B.,  who  ordered  a  jury  to 
be  impanelled  to  try  whether  he  was  mute  bv  the  visitation 
of  God ;  the  jury  found  that  he  was  so.  The  jury  were 
then  sworn  to  try  whether  he  was  able  to  plead,  which  they 
found  in  the  affirmative,  and  the  prisoner  Iby  a  sign  pleaded 
not  guilty.  The  judge  then  ordered  the  jury  to  be  sworn 
to  try  whether  the  prisoner  was  "now  sane  or  not,"  and  on 
this  question  directed  them  to  consider  whether  the  pris- 
oner nad  sufficient  intellect  to  comprehend  the  course  of 
the  proceedings,  so  as  to  make  a  propei*  defence,  to  chal- 
lenge-any question  he  might  wish  to  object  to,  and  to  com- 
Erehend  the  details  of  the  evidence ;  and  that  if  they  thought 
e  had  not,  they  should  find  him  not  of  sane  mind.  The 
jury  did  so,  and  the  judge  ordered  the  prisoner  to  be  de- 
tained under  39  &  40  Geo.  3,  c.  94,  s.  2.  That  case  is  di- 
rectly in  point.  But  there  is  also  another  referred  to  by 
Alderson,  B.,  in  his  summing  up.  It  is  Hex  v.  Dyson  {*\ 
where  a  prisoner  indicted  for  murder  stood  mute.  The 
jury  found  her  mute  by  the  visitation  of  God.  Parke,  B., 
directed  a  plea  of  not  guilty  to  be  recorded  for  her,  and  the 
jury  to  be  sworn  to  try  whether  she  was  sane  or  not.  Wit- 
nesses were  sworn  and  examined,  who  proved  her  incapacity, 
at  that  time,  to  understand  the  mode  of  trial,  or  to  conduct 
her  defence.  And  the  learned  judge,  in  charging  the  jury, 
and  after  having  read  to  them  the  passage  from  Hale- s  tWs 
of  the  Crown,  referred  to  by  my  Brother  Lush  to-day,  toid 
them  that,  if  they  were  satisfied  that  the  prisoner  had  not 
then,  from  the  defect  of  her  faculties,  intelligence  enough 
to  understand  the  nature  of  the  proceedings  against  her, 
they  ought  to  find  her  not  sane.  They  did  so ;  and  his 
Lordship  ordered  her  to  be  kept  in  strict  custody  under  39 
&  40  Geo.  3,  c.  94,  s.  2,  till  His  Majesty's  pleasure  should 
be  known. 

451]  ^Further,  I  believe  it  to  have  been  the  law  from 
tile  earliest  times,  that  if  it  is  found  at  the  trial  of  a  pris- 
oner that  he  cannot  understand  the  proceedings,  the  judge 

(0  T  C.  «k  p.,  303.  O  7  C.  &  P.,  806  (n). 
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ought  to  discharge  the  jury  and  put  an  end  to  the  trial, 
or  order  a  verdict  of  not  guilty.  The  jury  here  have  ex- 
pressly found  the  prisoner  incapable  of  understanding,  and 
It  needs  no  argument  to  show  that,  under  such  circum- 
stances, he  ought  not  to  be  convicted.  I  remember  once 
trying  a  foreigner,  who  knew  no  word  of  English,  and,  there 
being  a  doubt  as  to  the  efficiency  of  the  interpreter,  and 
whether  the  prisoner  could  understand  every  word  of  the 

Eroceedings,  I  ordered  the  jury  to  be  discharged.  It  would 
e  an  outrage  to  the  understanding  of  a  man  of  common 
sense,  to  say  that  in  such  a  case  as  the  present  the  prisoner 
should  be  convicted.  He  must  be  detained  dunng  Her 
Majesty's  pleasure. 

Lush,  J.:  I  am  of  the  same  opinion.  If  it  appears  at 
anj'-  time  during  the  trial  that  the  prisoner  is  of  non-sane 
mind,  the  proper  course  is  to  stop  the  trial  and  direct  him 
to  be  detained  during  the  Queen's  pleasure.  On  that  I  base 
my  judgment.  Such  course  was  adopted  in  the  present  case. 
I  understand  the  finding  of  the  jury,  that  the  prisoner  was 
not  capable  of  understanding,  and,  as  a  fact,  had  not  under- 
stood, the  nature  of  the  proceedings,  to  mean  that  the  pris- 
oner has  not  sufficient  intellect  to  understand  the  nature  of 
the  proceedings. 

Pollock,  B.,  and  Field  and  Lindley,  JJ.,  concurred. 

Streeien  suggested  that  there  was  no  finding  of  the  jury 
on  which  the  prisoner  could  be  remitted  to  goal  under  the 
statute. 

Kelly,  C.B.:  Yes;  for  they  have  actually  found  that 
he  is  not  capable  of  understanding,  and  has  not  understood, 
the  nature  of  the  proceedings ;  whichj  in  point  of  law, 
amounts  to  a  finding  of  insanity. 

Conviction  qua^hed^  and  prisoner  order  to  he 
detained  during  Her  Majesty' s  pleasure. 

Solicitors  for  prosecution  :    White  &  Soiis,  for  M.  Curtler, 
Worcester. 
Solicitor  for  prisoner:   W.  iV^.  Marcey^  Worcester. 

Aa  to  method  of  arraigning  a  deaf        As  to  method  of  examining  snch  a 

and  dumb  person,  see  1  Whart.  Cr.  person  as  a  witness,  see  1  Whart.  Grim. 

Law  (7th  ed.),  §  532  ;  1  Arch.  Cr.  Pr.  Law  (7th  ed.),  §  754 ;  Arch.  Cr.  Pr.  and 

and  PI.  (8th  Am.  ed.),  p.  17,  Pomeroy's  PI.  (17th  Eng.  ed.).  270 ;  1  Russ.  on 

Notes.    See  an  elaborate  account  of  the  Crimes  (9th  Am.  ed.),  11  and  note; 

trial  of  a  deaf  and  dumb  person  at  1  Greenl.  Ev.  (13th  ed.),  ^  866 ;  State 

Berlin  in  1828,  8  American  Jurist,  158  ;  «.  De  Wolf,  8  Conn.,  93 ;  Com.  'o.  Hill, 

Arch.  Crim.  PI.  and  Ev.  (17th   Eng.  14  Mass.,  207;  Snyder  ©.  Nations,  4 

fd.).  141;    Arch.   Crim.  PI.   and  Ev.  Blackford  (Ind.),   295;-  1  Whart.   on 

(17th  Eng.  ed.),  17 ;  1  Russ.  on  Crimes  Evidence,  §§  406-7  ;  2  Taylor  on  Ev. 

(6th  Eng.  ed.),  113  and  note.  (6th  Eng.  ed.),  p.  1194,  §  1241. 
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Though  the  presumption  is  that  a  In  Commonwealth  o.  Hill  (14  Mass. , 

person  deaf  and  dumb  from  birth  is  207),  the  prisoner,  who  was  indicted 

an  idiot  it  may  be  shown  that  he  has  for  larceny,  was  deaf  and  dumb,  but 

the  use  of  understanding,   in  which  had  sufficient  capacity  to  be  a  proper 

case    he    is    capable    of    committing  subject   for    a    criminal    prosecution, 

crime  for  which  he  may  be  punished  :  One  Nelson,  who  was  in  court,  an  ac- 

Freeman  v.  People,  4  Den. ,  9  ;  1  Arch,  quaintance  of  the  prisoner,  was  sworn 

Cr.   Pr.   and   PI.  ^h  Am.   ed.),    17,  to  interpret  the  indictment  to  him  as  it 

Pomeroy's  Notes ;  The  King  v.  Jones,  should  be  read  by  the  clerk.     The  in- 

1  Leach  (4th  ed.),  102 ;  The  King  «.  dictment  was  accordingly  read  by  a 

Steel,  1  Leach  (4th  ed.),  451 ;  Regina  v.  sentence  at  a  time,  and  Nelson,  having 

Whitfield,  8  Car.  &  Kirw.,  121 ;  Heg.  v.  been  sworn,  explained  its  purport  to 

Dyson,  7  C.  &  P.,  805  note  ;  1  Russell  him,  making  signs  with  his  fingers,  &c. 

on  Crimes  (5tli  Eng.  ed.),  118  and  note.  *' After  which  the  court  ordered  the 

In  Thompson's  case  (2  Lewin,  187)  trial  to  proceed  as  on  a  plea  of  not 

the    prisoner,  on    arraignment,   stood  guilty." 

mute.   A  jury  was  sworn  to  try  whether  In  Regina  v.  Schleter  (10  Cox  Crim. 

he  stood  mute  of  malice  or  by  the  yis-  Cas.,  4(3),  the  prisoner  when  called 

itation  of  God.  upon  to  plead  stood  mute.     A  jury  was 

The  jailor  testified  that  during  his  impanelled  and  sworn  to  try  whether 

confinement  of  several  months  he  had  he  was  mute  of  malice  or  by  the  visita- 

never  heard  him  speak,  that  he  be-  tion  of  God.     A  verdict  of  mute  of 

lieved  he  could  neither  hear  nor  speak,  malice  having  been  rendered,  the  court 

and  that  he  was  mute  by  the  visita-  ordered  a  plea  of  not  guilty  to  be  en- 

tiouof  GKkI.  tered  on  the  record,  '*the  trial  then 

The  prisoner  being  able  to  read,  the  proceeded  in  the  usual  manner,  and 
indictment  was  handed  to  him,  with  the  prisoner  was  found  guilty." 
the  usual  questions  written  upon  paper.  In  R«gina  v.  Bernard  (1  Fost.  &  Finl. , 
He  was  directed  to  hold  up  his  hand,  240),  the  prisoner  declined  to  plead  to 
which  he  did.  He  then  wrote  down  an  indictment  charging  him  with  mur- 
his  plea  of  not  guilty  upon  a  piece  of  der,  in  a  plot  to  assassinate  the  Emperor 
paper,  and  in  answer  to  the  question,  of  France  by  means  of  an  infernal 
"How  will  you  be  tried?"  the  words,  machine  ;  the  court  directed  a  plea  of 
"By  God  and  my  country."  The  not  guilty  to  be  entered  and* proceeded 
names  of  the  jurors  were  then  handed  with  the'  trial  in  the  usual  manner, 
to  him  with  the  question,  "  Whether  The  same  course  was  taken  in  the  case 
he  objected  to  any  of  them?"  He  of  the  United  States  «.  Hare,  2  Wheel- 
wrote  for  answer,  "  No."  The  judge's  er's  Crim.  Cases,  283,  299. 
note  of  the  evidence  was  handed  to  In  Regina  9.  Whitfield  (8  Car.  & 
him  after  the  examination  of  each  wit-  Kirwan,  121),  after  the  plea  of  not 
ness ;  and  he  was  asked  in  writing  if  guilty  was  entered  for  a  deaf  and 
he  had  any  question  to '  put.  He  was  dumb  person  found  by  the  jury  to  be 
eventually  acquitted,  and  the  acquittal  sane,  "  the  trial  proceeded  in  the  usual 
handed  to  him  in  writing.  manner,  and  the  evidence  was  not  in- 

The  indictment  may  be  properly  ex-  terpreted  to  the  defendant."    In  Kala- 

plained  to  him  by  signs,  a  plea  of  not  bergo's  case,  cited  in  a  note  to  the  latter 

guilty  entered  by  oi^er  of  the  court,  case,  "  the  prisoner,  who  was  defended 

and  the  trial  proceed  :  Com.  v.  Hill,  14  by  counsel,  had  the  whole  of  the  evi- 

Mass.,  207;  1  Arch.  Crim.  Pr.  and  PI.  dence  interpreted  to  him,  merely  be- 

(8th  Am.  ed.),  17,  Pomeroy's  Notes.  cause  he  was  an  Italian  who  did  not 

If  a  person  be  found  to  be  •mute  by  understand  the  English  language." 

the  visitation  of  God,  the  court  should  In  Regina  v.  McEtyre  (1  Crawford  & 

use  such  means  as  may  be  sufficient  to  Dix's  Circuit  Cases,  402),  after  the  jury 

enable  the  prisoner  to  understand  the  had  found  the  prisoner  mute  by  the 

charge  and  make  his  answer,  and  if  visitation  of  God,  it  appearing  that  he 

this  be  found  impracticable  a  plea  of  was    somewhat   deaf    and    altogether 

not  guilty  should  be  entered,  and  the  dumb,  but  could  communicate  intelli- 

trial  proceed :    Arch.  Cr.  Pr.  and  PI.  gence  to  others  and  be  communicated 

(17th  Eng.  ed.),  141.  with  by  signs,  he  was  arraigned  for 
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larceny  and  tried.     ''The  evidence  as  The  form  of  the  oath  administered 

given  was  communicated  to  him  hy  the  to  the  interpreter  in  Rex  v.  Dyson,  7 

interpreter."    He  was   convicted  and  0.  &  P.,  805  note,   was  as  follows  : 

sentenced    to  five  months'  imprison-  ^'You  solemnly  swear  that  you  will 

ment.     The  "  sentence  was  also  com-  well  and    truly  interpret    and    make 

mujiicated  to  the  prisoner  through  the  known  to  the  prisoner  at  the  bar,  by 

interpreter."  such  signs,  ways  and  methods  as  shall 

When  a  prisoner,  upon  being  ar-  be  best  known  to  you,  the  indictment 
raigned  stands  mute,  and  it  is  sug-  and  inquisition  wherewith  she  stands 
gested  that  he  is  deaf  and  dumb,  a  charged;  and  also  all  such  matters 
jury  should  be  impanelled  to  try  the  and  things  as  the  court  shall  require  to 
fact,  and  if  the  finding  be  in  the  be  made  khown  to  her ;  and  also  well 
affirmative,  and  that  he  is  incapable  of  and  truly  interpret  to  the  court  the 
understanding  the  nature  and  inci-  plea  of  the  said  prisoner  to  the  said 
dents  of  a  trial,  the  court  sl^ould  order  indictment  and  inquisition  respect- 
it  to  be  so  certified,  to  the  end  that  ively,  and  all  answers  of  the  said  pris- 
grovision  may  be  made  for  his  safe  oner  to  the  said  matters  and  things  so 
eeping,  in  an  asylum  for  the  insane,  required  to  be  made  known  to  her,  ac- 
or  otherwise  according  to  law  :  State  v.  cording  to  the  best  of  your  skill  and 
Harris,  8  Jones  (N.C),  136.  understanding — so  help  you  God." 

Where   a    prisoner,    on   being   ar-  In  Keg.  «.  Whitehead  (10  Cox's  Cr. 

raigned,   stands  mute,   or  it  appears  Cas.,  234,  L.  R.,  1  G.  C.   Res.,  38),  on 

questionable  whether  he  be  sane  or  a  prosecution  for  rape,  it  appeared  that 

not,  the  proper  course  is  to  swear  a  the  prosecutrix  was  deaf  and  dumb ; 

jury  to  try  the  question,  as  it  is  for  and  her  father,  who  was  sworn  to  in- 

them  and  not  for  the  court  to  decide  terpret  her  evidence,  said  that  he  be- 

whether  the  prisoner  stands  mute  of  lieved  her  to  be  ignorant  of  the  nature 

malice  or  is  insane :  Reg.  v.  Israel,  2  of  an  oath.    An  expert,  however,  came, 

Cox-8  Grim.  Cases,  263.  and  from  his  report  to  the  court  the 

The  jury  are  to  be  sworn  on  each  prosecutrix  was  sworn,  and  her  evi- 

issue  separately:  Rex  v.  Pritchard,  7  dence  taken  down  as  interpreted  by 

C.  &  P.,  303,  32  Eng.  Com.  Law  Rep.  the  expert.     In  the  course  of  her  ex- 

The   jury   are   sworn    as    follows  :  amination  it  became  apparent  that  she 

"  You  snail  well  and  truly  try  whether  did  not  ox^derstand  the  questions,  and 

A.  B.,  the  prisoner  at  the  bar  who  that  her  answeBs  could  not  be  relied 

stands  charged  with  felony,  is  mute  of  upon.     The  judge  directed  her  to  stand 

malice,  or  by  the  visitation  of  God,  and  down,  and  struck  out  her  evidence  from 

a  true  ver&ct  eive  according  to  the  the    case :    Held,  that   although  the 

evidence  ;  so  hdp  you  God  "  :    Arch,  prosecutrix  had  been  sworn,  the  judffe 

Cr.  Pr.  and  PI.  (17th  Eng.  ed.),  141 ;  acted  rightly  in  striking  out  and  with- 

Reg.  V.  Israel,  2  Cox's  Cr.  Gas.,  263.  drawing  her  evidence  from  the  jury. 


[Queen's  Bench  Division,  452.]  ' 

May  20,  1876. 
[CROWN  CASE  RESERVED.] 

*The  Queen  V.  Beardsall.  [452 

SaOotAet,  1872  (36  4  36  Vict,  c.  SSy—FroseefUion  for  Ofencesunder— Order  for  Pro- 
duction of  Voting  Paper* — Conditions  for  Secrecy — Inspection  of  Papers  at  Trial 
^Ruies  40,  41,  64. 

A  prosecution  having  been  instituted  against  a  deputv-retumlDg  officer,  who  had 
presided  at  a  booth  during  a  municipal  election,  for  ofifences  under  the  Ballot  Act, 
1872  (35  4  86  Vict.  c.  88),  a  county  court  judge,  in  the  exercise  fo  jurisdiction  given 
by  ached.  1,  part  II,  rule  64  of  the  act,  made  an  order  directing  the  town  clerk 
of  the  borough  to  produce  and  show,  for  the  purpose  of  the  prosecution,  certain 
*  rejected  ballot  papers,  counterfoils,  counted  ballot  papers,  and  spoilt  ballot  papers 

17  Eng.  Rep.  16 
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relating  to  the  same  polling  station,  and  to  open  the  sealed  packets  containing  those 
documents,  and  the  marked  copy  of  the  register,  and  to  take  all  such  proper  means 
as  he  should  deem  necessary  in  order  that  the  mode  in  which  any  particular  elector 
had  voted  should  not  be  discovered :  and  further  ordered  that  no  person  should  be 
allowed  to  see  the  face  of  the  counted  ballot  papers.  At  the  trial  of  the  indictment 
against  the  prisoner,  chai^in^  him  with  having  fraudulently  placed  papers  purport- 
ing to  be,  but  to  his  knowle4%e  not  being,  ballot  papers  in  the  ballot  box,  Black- 
burn, J.,  allowed  the  counterfoils  and  marked  register  produced  under  the  afore* 
said  order  to  be  given  in  evidence,  and  the  face  of  the  voting  papers  to  be  inspected 
so  as  to  show  how  the  votes  appeared  to  have  been  given  : 
Meld,  that  this  was  rightly  done. 

Case  stated  by  Blackburn,  J. 

The  prisoner  was  tried  at  Manchester  on  an  indictment 
charging  him  in  thirty-seven  different,  counts  with  having 
at  a  municipal  election  fraudulently  placed  seventeen  dif- 
ferent papers,  purporting  to  be,  but  to  his  knowledge  not 
being,  ballot  papers  in  the  ballot  box. 

Evidence  was  given  that  on  the  Ist  of  November,  1875, 
there  was  an  election  for  three  councillors  for  the  ward  of 
Heaton  Nonis,  in  the  borough  of  Stockport,  and  that  there 
were  six  candidates,  three  of  the  blue  party  and  three  of 
the  red  party. 

The  prisoner  was  appointed  presiding  officer  at  one  of  the 
booths,  and  acted  as  such,  and  had  the  custody  of  the  ballot 
papers  and  box.  A  return  from  him  showing  that  he  had 
used  402  ballot  papers  was  proved.  At  the  close  of  the  day 
he  delivered  over  the  ballot  box,  and  a  sealed  packet  con- 
taining the  marked  copy  of  the  register  of  voters,  and  the 
453]  counterfoils  of  the  *ballo.t  papers.  After  the  voters 
were  counted  the  ballot  papers  were  put  in  a  packet  and 
sealed  up,  An  order  of  the  County  Court  of  Cheshire, 
holden  at  Stockport,  was  then  proved.  [A  copy  accompa- 
nied and  formed  part  of  the  case(*).]     A  sealed  packet 

(')  The  order  of  the  County  Court  Beardsall,  and  being  satisfied  by  eri- 

judge  was  as  follows  :  dence  on  oath  that  the  inspection  and 

' '  The  Ballot  Act,  1872.  production  of  the  under-mentioned  elec- 

"The  Corrupt  Practices  (Municipal  tion  documents  are  required  for  the 

Elections)  Act,  1872.     In  the  County  purpose  of  instituting  or  maintaining  a 

Court  of  Cheshire,  holden  at  Stockport,  prosecution   against  the    said  Joseph 

the  25th  day  of  February,  1876.  Beardsall  for  an  offence  or  offences  in 

"  In  the  ipatter  of  prosecutions  against  relation  to  ballot  papers — it  is  ordered 

Joseph  Beardsall,  for  personation  and  that  Mr.  Walter  Hyde,  the  town  clerk 

other  offences  against  the  Ballot  Act,  for  the  said  borough  of  Stockport  do 

alleged  to  have   been    committed  by  produce  and  show  for  inspection  to  the 

him  as  presiding   officer  at  the  elec-  said  George  Massey  and  his  solicitor  or 

tion  of  town  councillors   for   Heaton  agent,   on   Thursday,   the    2d  day  of 

Norris  Ward,  in  the  borough  of  Stock-  March,  1876,  at  such  hour  as  the  said 

port,  held  on  the  1st  day  of  November,  town  clerk  shall    appoint,   and   such 

1875.  other  days  and  hours  as  may  be  oon- 

*'Upon  hearing  Mr.  Francis  Newton,  venient  to  the  said  town  clerk,  at  the 

solicitor  on  behalf  of  George  Massey,  Court  House,  in  Vernon  Street,  in  the 

th9  p|X)secutor,  i^nd  the  said  Joseph  said    borough,    the    undermentioned* 
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*wa8  produced,  and  evidence  was  given,  that  in  obe-  [554 
dience  to  that  order  the  original  seals  had  been  broken,  and 
the  counterfoils  and  marked  register  and  the  back  of  the 
ballot  papers  had  been  inspected,  and  had  been  again  in- 
spected by  the  magistrate  before  whom  the  charge  was 
investigated,  and  before  the  ffrand  jury.  On  each  occasion 
the  packets  were  again  sealed  up.  .  It  was  then  proposed  to 
open  the  packet  for  the  purpose  of  giving  the  contents  in 
evidence.  The  counsel  for  the  prisoner  objected  to  this, 
relying  on  rules  40,  41  and  64  in  tne  1st  schedule  to  35  &  36 
Vict.  c.  36,  as  enacting  that  these  documents  should  not  be 
examined,  except  in  a  contested  election,  and  by  order  of 
an  election  tribunal,  and  that  the  county  court  was  not  act- 
ing as  an  election  tribunal  when  making  this  order.  The 
learned  judge  doubted  whether  this  objection  was  not  well 
founded,  but  the  mischief,  if  any,  having  been  already  done, 

documents  and  papers,  and  also,  after  person   or  persons  to  be  by  him  ap- 

beings  served  with  a  summons  or  sub-  pointed  for  that  purpose  attend  on  such 

posna  for  that  purpose,  to  produce  and  production  and  inspection  during  the 

show  the  same  for  inspection  at  any  whole  time  thereof.     And  further,  that 

time  or  times  as  maybe  required  under  the  said  town  clerk   and  such  other 

summons  or  subpoena  in  any  court  as  persons  shall  take   and   use  all  such 

evidence  for  the  purpose  of  maintain-  proper  means  and  precautions  as  he 

ing  the  said  prosecutions  against  the  shall  deem  necessary  in  order  that  the 

said  Joseph  Beardsall  for  the  offences  mode  in  which  any  particular  elector 

aforesaid.  has  voted  shall  not  be  discovered  ;  and 

"1.  The  rejected  ballot  papers  relat-  in  order  that  no  person  see  the  face  of 

ing  to  the  said  election  for  Ueaton  Nor-  any  counted  ballot  paper,  and  in  order 

Tis  Ward.  that  the  said  documents  and  papers  so 

"  2.  The  counterfoils  of  the  ballot  *  to  be  produced  and  inspected  shall  be 

papers  marked  by  the  presiding  officer  safely  kept  from  loss,  damage,  or  other 

in  Booth  A  to  B.,  relating  to  the  said  matter  or  thing  whereby  the  same,  or 

election.  any  of  them,  shall  be  injured,  preju- 

"  8.  The  counted  ballot  papers  re-  diced,  or  altered  in  any  way. 
lating  to  the  said  election,  particularly        "  It  is  further  ordered  that  the  town 

the  ballot  papers  corresponding  to  the  clerk  shall  immediately  after  each  such 

following  numbers  written  on  the  said  production  and  inspection  return  the 

counterfoils  [stating  certain  numbers.]  said  documents  to  their  packets  and  re- 

"  4.  The  spoilt  ballot  papers  relating  seal  the  same, 
to  the  same  polling  station.  "  It  is  further  ordered  that  th^  per- 

"  And  it  is  further  ordered  for  the  sons  entitled  to  be  present  at  the  said 

purposes  aforesaid,  that  the  said  town  inspection  are  the  town  clerk  and  his 

clerk  do  cause  to  be  opened  the  sealed  assistants,  the  said  George  Massey  find 

packets  containing  the  said  rejected  his  solicitor  or   agent,   and  the  said 

ballot  papers,  the  counterfoils  of  the  Joseph  Beardsall  and  his  solicitor  or 

ballot  papers  used  at  polling  station  A  agent,  and  the  worshipful  the  mayor  of 

to  B,  relating  to  the  said  election,  the  Stockport,    or,    in    his   absence,    the 

marked  copy  of  the  register  used  in  the  deputy  mayor  of  Stockport. 
same  poUuig  station,  the  counted  ballot        *'  It  is  lastly  ordered  that  no  person 

papers,  the  spoilt  ballot  papers  relating  shall  be  allowed  to  see  the  face  of  any 

to  the  same  polling  station  at  the  said  counted  ballot  paper, 
election,  and  to  break  any  other  seal  or        *'  A  copy  of  this  order  shall  be  served 

seals  which  may  be  necessary  for  the  on  the  said  Joseph  Beardsall,  or  his 

purposes  aforesaid,  and  that  the  said  solicitor,  and  on  the  towz^  clefk," 
town  clerk  do  by  himself  or  }}y  some 
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he  resolved  to  receive  the  evidence,  reserving  the  point.  He 
requested  the  counsel  for  the  prosecution  to  begin  ,with  any 
one  6ase,  and  the  counsel  for  the  defence  to  raise  their  ob- 
jections on  it,  after  which  the  other  cases  could  be  dealt 
with,  subject  to  the  rulings  on  the  first.  This  was  acceded 
to.  The  counterfoil  numbered  105  was  then  examined,  and 
appeared  on  it  to  have  in  pencil  the  number  of  116.  On 
reference  to  the  roister  116  was  found  to  be  the  number  of 
James  Bancroft,  95  Great  Egerton  Street,  Heaton  Norris. 
It  was  then  proved  that  James  Bancroft  died  in  September, 
1875,  before  this  election,  and  that  the  deceased  was  the 
455]  person  on  the  register.  *The  voting  paper  bearing 
the  number  105  printed  on  it  and  marked  with  the  official 
mark  on  each  side  was  then  produced  out  of  the  heap.  It 
was  folded  .up,  and  the  counsel  for  the  prosecution  requested 
that  it  might  be  opened  so  as  to  ascertain  for  what  candi- 
dates the  votes  on  this  paper  were  given.  To  this  the  coun- 
sel for  the  prisoner  objected,  relying  on  the  latter  part  of 
rule  41.  The  learned  judge  thought  that,  it  being  proved 
to  his  satisfaction  that  the  voter  116  on  the  register  did  not 
vote"  at  all,  and  that  the  voting  paper  was  a  fabrication,  the 
paper  might  be  opened.  It  was  so,  and  it  proved  that  the 
three  votes  were  given  for  the  three  blue  candidates.  The 
prosecution  then,  in  similar  manner,  proved  that  fifteen  of 
the  other  papers  were  in  respect  of  counterfoils,  on  three  of 
which  were  the  number  in  the  registry  834,  on  two  the  num- 
ber 102,  and  on  ten  different  dthef  numbers. 

No  one  of  the  twelve  persons  registered  voted  at  this  booth, 
and  the  votes  purporting  to  be  given  on  these  papers  were  in 
each  case  for  the  three  blue  candidates. 

The  marked  register  had  the  names  of  all  these  persons 
scored  through,  as  if  each  of  the  voters  (or  some  one  believed 
to  be  the  man)  had  applied  for  and  obtained  the  papers. 

The  prosecution  were  unable  to  prove  that  the  person 
entitled  to  vote  bjr  the  17th  paper  in  the  indictment  did 
not  do  so,  so  that  sixteen  cases  only  were  proved. 

Evidence  was  then  given  bv  the  red  personating  agent, 
who  produced  his  copy  of  the  register  on  which  he  had 
marked  the  names  as  they  were  called  over. 

He  had  marked  in  all  382,  instead  of,  as  the  prisoner's 
return  showed,  402,  and  no  one  of  the  names  of  the  fourteen 
names  of  the  voters  whose  numbers  were  on  the  seventeen 
counterfoils  was  on  his  list  struck  through,  and  no  one  had 
in  his  presence  asked  in  the  name  of  any  one  of  them  for  a 
voting  paper. 

He  was  absent  for  a  few  minutes  once  or  twice,  and  it 
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was  admitted  that  the  three  persons,  who  iu  addition  to  the 
seventeen  made  the  twenty  whose  names  were  marked  on 
the  defendants'  register  and  not  on  his,  had  in  fact  voted, 
but  it  was  very  improbable  that  as  many  as  sixteen  votes 
could  have  escaped  nis  notice. 

The  blue  personating  agent  was  not  called  on  either  side. 

*Some  evidence  was  given  that  the  prisoner  was  a  [456 
blue. 

On  this  evidence  the  jury  found  that  the  prisoner  had 
guilty  knowledge  that  the  papers  were  not  asked  for  by  the 
voters,  and  that  he  fraudulently  issued  them  with  the 
intent  that  they  should  be  placed  in  the  ballot  box  as  they 
were. 

On  this  the  learned  judge  entered  the  verdict  of  guilty  on 
thirty-two  of  the  thirty-fave  counts,  but  respited  sentence 
and  admitted  the  prisoner  to  bail. 

The  verdict  was  in  the  opinion  of  the  learned  judge  right 
on  the  evidence  admitted.  Bat  if  the  counterfoils  had  not 
been  inspected  there  would  not  have  been  any  evidence 
against  the  prisoner ;  and  if  the  ballot  papers  had  not  been 
opened  so  as  to  show  that  all  the  false  votes  were  on  one 
Bide  the  evidence  would  not  have  been  so  strong,  and  the 
verdict  might  have  been  different. 

The  questions  for  the  court  were — 

1.  Was  it  wrong,  under  the  circumstances,  to  allow  the 
counterfoils  and  marked  register  to  be  given  in  evidence  ? 

2.  Was  it  wrong,  under  the  circumstances,  to  allow  the 
face  of  the  voting  papers  to  be  inspected  so  as  to  show  the 
votes  purported  to  be  given  ? 

3.  Ought  the  conviction  to  be  quashed  on  both  or  either 
groxinds  i 

Ambrose^  Q.C,  for  the  prisoner :  The  county  court  judge 
had  no  power  to  make  such  and  order  as  he  did  in  this  case 
unless  a  municipal  election  were  in  question. 

[Lush,  J.:  Then  the  Legislature  have  made  offences 
punishable  under  s.  3,  and  prevented  proof  of  them  i] 

No,  but  have  prefeiTed  secrecy  of  voting  to  the  prosecu- 
tion of  election  misdeeds. 

[Kelly,  C.B.:  Why  might  not  my  Brother  Blackburn 
open  the  papers  at  the  trial '(] 

Because  of  the  express  pronibition  in  rule  41  that  no  per- 
son shall  do  so  except  by  order  of  the  House  of  Commons 
or  an  election  trit)unal. 

[Kellt,  C.B.:  Could  not  the  House  of  Commons  order 
it?] 

Not  for  the  mere  purpose^  of  a  prosecution,  for  the  power 
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457]    J9  only  *given  to  them  when  dealing  with  questions 
of  election,  as  the  proviso  in  rule  41  shows  {'). 

Where  jurisdiction  is  intended  to  be  given  to  the  criminal 
or  other  courts  over  the  papers  the  act  confers  it  in  distinct 
terms,  as  in  rule  40,  which  deals  with  rejected  ballot  papers. 
Rule  64  only  enables  the  county  court  to  make  an  order  in 
respect  of  ballot  papers.  The  carefully  devised  provisions 
for  secrecy  of  voting  contained  in  the  act  would  be  useless 
if,  on  every  prosecution  or  attempted  prosecution,  these 
papers  could  be  looked  at.  Discovery  could  always  be 
obtained  by  the  simple  expedient  of  taking  proceedings 
against  some  supposed  offender  under  the  act.  The  power 
ot  the  county  court  judge  would  appear,  from  rule  64,  to  be 
but  ancillary  to  that  of  the  election  tribunal,  and  he  could 
only  make  an  order  for  the  purposes  of  such  a  court.  More- 
over, even  if  the  order  were  valid  it  has  been  disregarded, 
for  it  expressly  declared  that  no  person  should  be  allowed 
to  see  the  face  of  any  counted  ballot  papers. 

[Kelly,  C.B.:  Can  you  contend  that  such  prohibition 
applied  to  my  Brother  filackbum  ?] 

It  is  absolute  enough  in  terms  to  do  so. 
458]    *C.  HusseUy  Q.C.,  and  Wrig7it,  for  the  Crown,  were 
not  required  to  argue. 

Kelly,  C.B.:.  This  case  is  clear.  The  Legislature  has  no 
doubt  provided  that  secrecy  shall  be  preserved  with  re- 
spect to  ballot  papers  and  all  documents  connected  with 
what  is  now  made  a  secret  mode  of  election.  But  this 
secrecy  is  subject  to  a  condition  essential  to  the  due  admin- 
istration of  justice  and  the  prevention  of  fraud,  forgery, 

(})  By  86  &  86  Vict  c.  83,  ached.  1,        Rule  41 :  '^  No  person  shall,  except  by 

mle  87,  the  returning  officer  shall  seal  order  of  the  House  of  Commons,  or  any 

up  in  separate  papers  the  counted  and  tribunal  having  cognisance  of  petitions 

rejected  ballot  .papers ;  and  by  s.  88  shall  complaining  of  undue  returns  or  undue 

forward  them  to  the  Clerk  of  the  Crown  elections,  open  the  sealed  packet  of  coun- 

in  Chancery,  who,  by  s.  89,  shall  retain  terfoils  after  the    same  has  once  been 

them  for  a  year.  sealed  up,  or  be  allowed  to  Inspect  any 

And  rule  40  enacts  that  "  No  person  counted  ballot  papers  in  the  custody  of 

shall  be  allowed  to  inspect  any  rejected  the  Clerk  of  the  Crown  in  Chancery,  such 

ballot  papers  in  the  custody  of  the  Clerk  order  may  be  made  subject  to  such  cou- 

of  the  Crown  in  Chancery,  except  under  ditions  as  to  persons,   time,   place,  and 

the  order  of  the  House  of  Commons  or  mode  of  opening  or  inspe^ction   as  the 

under  the  order  of  one  of  Her  Majesty's  House  or  tribunal  making  the  order  may 

superior  courts,  to  be  granted  by  such  think  expedient ;  provided  that  on  mak- 

court  on  being  satisfied  by  evidence  on  ing  or  carrying  into  effect  any  such  order, 

oath  that  the  inspection  or  production  of  care  shall  be  taken   that  the  mode  in 

such  ballot  papers  is  required  for  the  which  anv  particular  elector  has  voted 

purpose  of  instituting  or  maintaining  a  shall  not  be  discovered  until  he  has  been 

prosecution  for  an  offence  in  relation  to  proved  to  have  voted,  and  his  vote  has 

ballot  papers,  or  for  the  purpose  of  a  peti-  been  declared  by  a  competent  court  to  be 

tion  questioning  an  election  or  return  .  .  ."  invalid." 
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and  other  illegal  acts  affecting  the  purity  and  legality  of 
elections.  Rule  41  (*)  of  the  act  is  certainly  expressed  in 
absolute  terms  which  will  doubtless  be  observed  by  any 
competent  authority  to  whom  an  order  made  under  them 
may  be  directed.  It  provides  that  the  papers  shall  be  kept 
secret,  that  is,  so  far  as  may  be  possible  consistently  with 
the  object  of  the  order.  By  Rule  64  {b)  of  Part  II  ('),  con- 
taining rules  for  municipal  elections,  an  order  of  the  county 
court  having  jurisdiction  in  the  borough.  .  .  shall  be 
substituted  for  an  order  of  the  House  of  Commons  or  of  a 
superior  court.  And  the  county  court  judge  here  made  an 
oraer  in  strict  pursuance  of  the  terms  of  the  rule  and  for 
the  purposes  of  justice,  in  order  to  cause  a  prosecution  to 
be  instituted  and  carried  on  under  this  verv  Ballot  Act. 
I  therefore  fail  to  see  why  the  order  is  not  legal.  Of  course, 
when  the  documents  were  opened  every  care  would  be  taken 
to  keep  the  information  therein  contained  as  to  the  voting 
secret.  We  are  not  called  upon  to  determine  whether,  if 
no  order  had  been  made,  and  by  accident  these  documents 
had  been  in  court,  it  would  not  have  been  *compe-  [459 
tent  to  the  learned  judge  to  look  at  them,  nor  do  we  decide 
that  point,  as  it  is  unnecessary  to  do  so.  But  we  think 
that  the  order  of  the  county  court,  being  perfectly  within 
the  terms  of  the  act,  was  valid,  and  that  the  documents 
taken  out  of  the  packets  and  produced  under  it  during  the 
trial  of  an  indictment  against  the  prisoner  for  and  offence 
against  the  Ballot  Act,  were  properjy  admissible  in  evi- 
dence. 

Lush,  J.:  I  am  of  the  same  opinion.  It  was  argued 
that  secrecy  was  the  oulj  object  of  tne  Ballot  Act ;  but  I  do 
not  agree  to  the  proposition.  Secrecy  was  one  object,  the 
other  was  to  secure  purity  of  election ;  and  it  is  difficult  to 
say  which  is  most  important.  Therefore  we  find,  as  might 
be  expected,  certain  fraudulent  acts  defined  by  s.  3,  and 
punishable  as  misdemeanors,  which  would  sejiously  inter- 

(1)  ArUe,  p.  457,  n.  and  documents,  and  to  the  copies  of  such 

(•)  Part  II.     Rules  for  Municipal  Eleo-  documents,   shall  apply  respectively  to 

tions,  rule  64 :  the  ballot  papers  and  documents  so  in  the 

{b.)  All  ballot  papers  ai^  other  docu-  custody  of  the  town  clerk,  with  these 

mente  which,  in  the  case  of  a  parlia-  '  modifications,  namely : 
mentary  election,  are  forwarded  to  the        (a.)  An  order  of  the  county  court  hav- 

Clerk  of  the  Crown  in  Chancery,  shall  be  ing  jurisdiction  in  the  borough  or  any 

delivered  to  the  town  clerk  of  the  mu-  part  thereof,  or  of  any  tribunal  in  which 

nicipal  borough  in  which  the  election  is  a  municipal  election  Is  qutotioned,  shall 

held,  and  shall  be  kept  by  him  among  be  substituted  for  an  order  of  the  House 

the  records  of  the   borousjh ;    and   the  of  Commons,  or  of  one  of  Her  Majesty's 

provisions  of  Part  I  of  this   schedule,  superior  courts;  but  an  appeal  from  such 

with  respect  to   the  inspection,  produc-  county  court  may  be  had  in  like  manner 

tion,  and  destruction  of  such  ballot  papers  as  in  other  cases  in  such  county  court. 
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fere  with  either,  viz.,  forging  or  fraudulently  defacing  or 
destroying  nomination  or  ballot  papers,  supplying,  or  put- 
ting into  the  ballot  box  any  ballot  papers,  &c.  rf ow  one 
would  expect  to  find  some  security  provided  against  *the 
disclosure  of  the  papers,  but,  on  the  other  hand,  some  means 
by  which  the  crimes  enumerated  should  be  proved,  and 
some  of  those  crimes  it  would  be  impossible  to  prove  with- 
out opening  the  papers.  Such  was  the  case  here.  Both 
objects  seem  to  be  secured  by  rules  40  and  41,  in  both  of 
which  the  power  of  the  House  of  Commons  is  without  re- 
striction. Rule  40  enacts  that  no  person  shall  be  allowed 
to  inspect  any  rejected  ballot  papers  without  an  order  of 
the  House  or  of  one  of  the  superior  courts,  to  be  granted 
by  such  court  on  being  satisfied  that  the  inspection  is  re- 
quired for  a  prosecution,  &c.,  the  rule  differing  from  rule 
41  in  this  respect,  viz.,  that  by  the  first  power  is  given  to  any 
superior  court,  but  only  for  a  limited  purpose,  viz.,  that  of 
a  prosecution  for  an  offence  in  relation  to  ballot  papers, 
while  no  such  restriction  is  pktced  on  the  House  of  Com- 
mons. Then  in  rule  41  there  is  a  proviso  placing  both  the 
House  and  the  tribunals  under  restrictions. 

With  respect  to  municipal  elections*  the  county  court 
judge  is  put  into  the  place  of  the  House  of  Commons,  and 
must  exercise  his  discretion,  and  he  has  done  so  here.  It 
seems  to  me  to  have  been  quite  within  the  contemplation  of 
the  act  that  this  order  should  be  made  under  the  circum- 
stances which  existe^  here.  The  county  court  judge  must 
460]  have  been  satisfied  of  the  necessity  for  it,  and  Hhi 
event  proved  him  to  have  been  right.  Then  having  been 
once  made  by  the  county  court  judge,  I  should  say  the 
necessary  implication,  from  the  fact  of  the  statute  having 
created  certain  offences  and  provided  for  the  making  of  an 
order  in  aid  of  the  prosecution,  would  be  that  the  papers 
might  be  opened,  but  under  certain  safeguards,  which  the 
county  court  judge  has  in  the  proper  exercise  of  his  discre- 
tion placed  around  the  inspection. 

Pollock,  B.  :    I  am  of  the.  same  opinion. 

Field,  J.:  I,  too,  concur.  The  danger  of  a  county 
court  judge  acting  improperly  is  counteracted  by  an  appeal 
to  the  superior  court. 

LiNDLEY,  J. :  I  agree.  If  we  were  to  construe  the  order 
of  the  county  court  judge  as  Mr.  Ambrose  suggested,  it 
would  defeat  the  purposes  for  which  the  order  was  made, 
viz.,  that  the  offences  might  be  proved.  The  order  further 
says  that  the  papers  shall  not  be  shown,  but  the  rational 
construction  is  that  the  documents  must  be  produced  at  the 
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trial,  bat,  except  for  the  purposes  of  the  trial,  must  not  be 
disclosed. 

Coiimction  affi/rmed. 

Solicitors  for  prosecution :  Hopwood  &  Sons. 

Solicitors  for  prisoner :  Ii€  Miche  &  Son,  for  Cobbett  & 
Co.,  Manchester. 

[1  Queen's  Bench  Division,  460.] 
Jan.  19;  May  1,  2,  1876. 

pn  the  court  of  appeal.] 
Rawley  v.  Rawlet. 

JnfatU-'Iiaitfication  of  CotUract  after  fuU  Aff&^9  Geo.  4,  e.  14,  «.  b^Se^ff— 

2  Geo,  2,  e,  22,  8,  18. 

Upon  the  true  construction  of  2  Geo.  2,  c  22,  s.  18,  and  9  Geo.  4,  c.  14,  a.  6,  a 
Bet-off  cannot  be  maintained  of  a  debt,  contracted  by  the  plaintiff  during  infancy  and 
not  ratified  by  him  in  writing  after  full  age. 

Declabation  for  money  lent  by  plaintiff  to  defendant. 

Plea,  mter  aliay  set-off  on  a  promissory  note  of  the  plain- 
tiff, and  for  money  lent,  &c.,  by  defendant  to  plaintiff. 

Replication,  that  the  plaintiff  was  an  infant  at  the  time  of 
making  the  note  and  contracting  the  alleged  debt. 

^Rejoinder,  that  plaintiff,  after  he  became  of  full  [461 
age,  and  before  action,  ratified  the  promise  and  contract. 
Issue  joined. 

At  the  trial  before  Field,  J,,  at  the  Middlesex  sittings, 
1875,  the  plaintiff  proved  his  debt,  and  the  defendant  proved 
a  set-off  on  a  promissory  note  of  the  plaintiff^  for  money 
lent  to  him  by  defendant,  to  a  larger  amount,  but  it  was 
admitted  that  the  plaintiff  was  an  infant  at  the  time  he  con- 
tracted the  debt  and  made  the  note,  and  only  a  verbal 
ratification  after  he  came  of  a^e  was  proved. 

The  learned  judge  directed  judgment  to  be  entered  for  the 
^defendant,  with  leave  to  move  to  enter  a  verdict  for  the 
plaintiff  for  £44  17^.  3d.j  the  amount  of  his  debt. 

Notice  of  motion  was  given  accordingly,  on  the  ground 
that  the  ratification  of  the  plaintiff,  not  being  in  writing 
and  signed  by  him,  was  ineffectual  and  void .  at  law  ;  and 
no  legal  ratification  was  proved. 

Jan.  19.  I^,  Turner,  for  the  defendant :  Lord  Tenter- 
den's  Act  (9  Geo.  4,  c.  14,  s.  5)  ('),  which  enacts  that  no 
action  shall  be  maintained  upon  a  ratification  not  in  writ- 

(})  9  Geo.  4,  c.   14,  s.  6:  "No  action    fall  age  of  any  promise  or  simple  contract 
lall  be  maintained  whereby  to  charge    made  during  infancy,  unless  such  promiao 
any  person  ufjon  any  promise  made  after    or  ratification  shall  be  made  by  some 


shall  be  maintained  whereby  to  charge    made  during  infancy,  unless  such  promiao 

y  person  ufjon  any  promise  made  after    or  ratification  shall  be 
full  age  to  pay  any  debt  contracted  dur-    writing  signed  by  the  party  to  be  charged 


ing  iniSancy.  or  upon  *any  ratiticatioii  after    therewith." 

17ENG.  Rep.  16 
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ing  of  a  contract  made  during  infancy,  does  not  extend  to 
set-off. 

[Field,  J.:  Leroux  v.  Brown  (*),  upon  the  words  of  the 
4th  section  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  "  no 
action  shall  be  brought,"  makes  in  the  defendant's  favor, 
but  that  case  has  not  been  altogether  approved.] 

Similar  words  in  the  Attorneys  and  Solicitors  Act  (6  &  7 
Vict.  c.  73),  s.  37,  ''No  attorney  or  solicitor  shall  commence 
or  maintain  an  action  or  suit"  for  his  fees  until  one  month 
after  the  delivery  of  a  signed  bill,  have  been  held  not  to 
extend  beyond  an  action  and  suit :  Harrison  v.  Turner  ('), 
Brown  v.  Tibbits  ('),  the  latter  of  which  cases  expressly 
462]  decides  that  such  fees  mav  be  set-off  *notwithstand- 
ing  the  want  of  a  signed  bill.  The  words  of  the  Statute  of 
Limitations  (21  Jac.  1,  c.  16),  s.  3,  "All  actions  "of  certain 
classes  "shall  be  commenced"  within  certain  specified 
times,  have  been  similarly  construed  in  the  latest  case  upon 
the  subject :  Oee  v.  Liddell  (*).  [He  also  referred  to  Towns- 
hendv.  Stangroomi*).] 

It.  T.  Retd  \Sim  with  him),  for  the  plaintiff:  There 
would  be  inequality  between  a  plaintiff  and  a  defendant  if 
a  debt  not  actionable  could  be  set-off;  and  the  Statutes 
of  Set-off  (2  Geo.  2,  c.  22,  s.  13,  and  8  Geo.  '2,  c.  24,  s.  6) 
mean,  by  "debts,"  actionable  debts.  That  is  laid  down, 
as  already  decided,  in  Francis  v.  Dodsworth  (■),  and  is 
established  by  that  case  and  Remington  v.  Stevens  ('),  Chap- 
pie V.  Dur stall  ("),  Walker  v.  Clements^.  The  law  is  laid 
down  to  the  same  effect  in  BuUer's  N.  r.  180.  The  case  of 
Oee  V.  Liddell  (*)  did  not  turn  upon  the  Statute  of  Limi- 
tations as  supposed  in  the  argument  of  the  other  side,  nor 
upon  the  Statutes  of  Set-off.  When  a  statute  says  "No 
action  shall  be  brought,"  any  proceeding  by  whicn  a  debt 
may  be  enforced  through  the  courts  of  law  is  included : 
Banks  v.  Orossland  {''').  The  decisions  on  the  Attorneys 
and  Solicitors  Act  (6  &  7  Vict.  c.  73,  s.  37),  Harrison  v. 
Turner  ("),  and  Brown  v.  Tibbits  (*),  are  not  in  point,  the 
policy  of  that  enactment,  as  of  the  earlier  enactments  re- 
ferred to  in  Lester  v.  Lazarus  ("),  being  to  prevent  attor- 
neys form  bringing  oppressive  actions,  whilst  the  policy  of 

(')  12  C.  B.,  801 ;  22  L.  J.  (C.P.),  1.  0)  2  Str.,  1271. 

(*)  10  Q.  B.,  482;  16  L.  J.  (Q.B.)  295.  (»)  1  C.  A  J.,  1. 

O  11  C.  B.  (N.S.),  856;  81  L.  J.  (C.P.),  (»)  15  Q.  B.,  1046. 

206.  m   Law  Rep.,  10  Q.  B.,  97. 

(*)  85  Beav.,  629.  (")  10  Q.  B.,  482 ;  16  L.  J.  (Q.B.),  295. 

(*)  6  Ves..  828.  ('»)  2  C.  M.  &  R.,  665. 

(•)  4  C.  B.,  at  p.  220;  17  L.  J,  (C.P.), 
at  p.  187. 
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the-enactment,  the  effect  of  which,  in  connection  with  set- 
off, is  in  question  in  this  case,  Lord  Tenterden's  Act  (9  Geo. 
4,  c,  14,  8.  6)  is,  as  shown  by  the  preamble  to  the  act,  to 
require  satisfactory  evidence.  Ana  Brown  v.  Tidbits  Q\ 
the  only  one  of  those  two  cases  directly  raising  the  ques- 
tion of  set-off,  was  decided  in  compliance  with  the  settled 
understanding  of  the  profession  rather  than  with  regard  to 
the  strict  construction  of  the  statutes.  Spears  v.  Martly(^) 
and  other  cases  holding  that  the  Statutes  of  Limitations 
*and  similar  enactments  affect  only  the  remedy  for  [463 
the  debt,  and  not  the  debt  itself,  are  perfectly  consistent 
with  the  cases  already  cited  upon  set- on. 

[Field,  J.,  referred  to  the  Infants'  Relief  Act,  1874,  37  & 
38  Vict.  c.  62,  s.  2Q.] 

Even  if  the  plaintiff  could  otherwise  avail  himself  of  that 
act,  he  cannot  do  so,  as  it  applies  only  to  ratifications  after 
the  passing  of  the  act. 

CocKBTTBN,  C.J.:  I  am  of  opinion  that  this  mle  should 
be  made  absolute.  The  question  which  we  have  to  decide 
arises  upon  a  plea  of  set-off,  followed  by  a  replication  of 
infancy,  and  a  rejoinder  of  ratification  after  full  age.  The 
light  of  set-off  depends,  1  think,  upon  there  being  an  ac- 
tionable debt.  The  statute,  no  doubt,  speaks  of  '*debt," 
but  that,  unless  a  very  narrow  construction  be  sdopted, 
means  actionable  debt.  The  9  Gheo.  4,  c.  14,  s.  6,  in  saying 
that  "no  action"  shall  be  maintained  upon  a  ratification 
without  writing  of  an  infant's  debt  or  contract,  uses  sub- 
stantially the  same  language  as  the  Statute  of  Limitations, 
21  Jac.  1,  c.  16,  s.  3,  and  others,  which  say  that  *'all 
actions"  of  certain  kinds  are  to  be  commenced  within 
certain  specified  times ;  and  it  has  been  held  in  Remington 
V.  Stevens  {*\  that  the  Statute  of  Limitations,  21  Jac.  1, 
c.  16,  8.  8,  mav  be  replied  to  a  plea  of  set-off :  there  is  there- 
fore quite  sufficient  authority  for  holding,  and  for  applying 
to  the  present  case,  the  view  that  the  statute  of  set-off  in 
speaking  of  a  "  debt"  means  an  actionable  debt.  No  doubt 
the  Attorneys  and  Solicitors  Act  (6  &  7  Vict.  c.  73,  s.  37), 
in  saying  that  no  attorney  or  solicitor  shall  "commence  or 
maintain  an  action  or  suit"  for  his  fees  until  one  month 
after  the  delivery  of  a  signed  bill,  uses  language  similar  to 
that  of  9  Geo.  4,  c.  14,  s.  6 ;  and  it  has  been  held  in  Brown 

(*)  11  C.  B.,  (N.S.)  866  :  81  L.  J.  (C.P.),  promise  made  after  full  age  to  pay  any 

206.  debt  contracted  during  infancy 

O  3  Esp.,  81.  whether  there  shall  or  shall  not  be  any 

(')  37   i   88  Vict.  c.   62,  a.  2 :  "  No  new  consideration  for  such  promise.  .  .  ." 

action  shall  be  brought  .  .  .  upon  any  (■*)  2  Str.,  1271. 
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V.  Tibbits  {'\  that  an  attorney  or  solicitor  may  set  oflE»his 
fees,  notwitnstanding  the  want  of  a  signed  bill ;  but  that 
decision,  although  it  must  govern  cases  upon  6  &  7  Vict. 
464]  *c.  73,  s.  37,  unless  it  should  hereafter  be  overruled 
by  higher  authority,  ought  not,  I  think,  to  be  treated  as 
governing  the  present  case,  upon  which  we  have,  as  I  have 
said,  the  closer  authority  of  Remington  v.  Stevens  ('),  fol- 
lowed in  Francis  v,  Doasworth  (*) ;  and  it  is  perhaps  to  be 
explained  on  the  ground  of  the  peculiar  relation  between  a 
solicitor  and  his  client,  though  I  myself  doubt  whether  it 
was  rightly  decided.  As  to  Gee  v.  Liddell  (*),  it  was  not 
decided  upon  the  Statute  of  Limitations,  or  the  Statute  of 
Set-off,  but  upon  quite  different  grounds. 

Mellor,  JT:  I  am  not  so  clearly  of  opinion  that  this 
rule  should  be  made  absolute  as  my  Lord  and  my  Brother 
Field  are.  The  9  Geo.  4,  c.  14,  s.  6,  says,  "no  action  shall 
be  maintained,"  and  I  at  first  thought  that  "action"  could 
not  be  extended  to  set-off;  but  Mr.  Reid's  argument  has 
shaken  my  view;  and,  as  to  Oee  v.  Liddelti^)^  he  has 
j)ointed  out  that  it  did  not  turn  upon  the  Statute  of  Limita- 
tions on  which,  in  the  argjiment  of  his  opponent,  it  was 
supposed  to  turn,  and  I  therefore  do  not  dissent. 

Field,  J. :  I  am  of  opinion  that  the  rule  must  be  made 
absolute.  The  action  was  brought  for  money  lent.  The 
defendant  pleaded  a  set-off  of   a  promissory  note.     The 

¥laintiff  replied  infancy  at  the  time  of  making  the  note, 
he  defendant  rejoined  ratification  after  full  age.  The  ques- 
tion was  thereupon  raised  at  this  trial  whether  ratification 
without  writing  was  sufficient  with  reference  to  the  plea  of 
set-off ;  and  that  is  the  question  which  we  have  to  determine. 
Decisions  upon  the  Attorneys  and  Solicitors  Act,  6  &  7  Vict, 
c.  73,  s.  37,  nave  been  cited  on  the  part  of  the  defendant, 
but  the  policy  of  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14, 
with  sect.  6  of  which  we,  have  to  deal,  was  different,  its 
policy  being  to  get  rid  of  disputes  as  to  whether  certain  ac- 
knowledgments, ratifications,  and  other  acts,  had  really 
taken  place.  The  preamble  of  the  act,  no  doubt,  refers 
only  to  the  Statute  of  Limitations ;  but  section  6,  enacting 
that  no  action  should  be  brought  upon  a  ratification  after 
full  age  of  an  infant's  debt  or  contract,  unless  the  ratifica- 
465]  tion  was  in  writing,  must  have  had  the  same  *policy. 
Therefore  I  think  that  tne  word  ''action"  in  this  section 
may  properly  be  held  to  have  a  larger  meaning  than  the 

0)  11C.B.(N.S.),855;  81  L.J.  (C.P.),        (')  4  C.  B..  202;  17  L.  J.  (C.P.),  185. 
206.  (*)  85  Beav.,  629. 

(«)  2  Str.,  1271. 
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everyday  legal  meaning  of  the  word,  and  I  do  not  see,  on 
the  other  hand,  any  reason  for  putting  a  narrower  construc- 
tion upon  it.  Then  is  there  authority  for  attaching  the 
larger  meaning  1  The  language  of  the  Statute  of  Set-off, 
though  it  says  only  "debt,"'  has  been  held  by  a  long  series 
of  decisions  to  mean  actionable  debt. 

JudgToentfoT  the  plaintiff. 

« 

On  appeal, 

May  1  and  2.  F.  Turner^  for  defendant,  urged  the  same 
arguments  as  in  the  court  below.  In  addition  to  the  cases 
there  cited,  he  referred  to  Williams  v.  Moore  (*)  and  Mad- 
don  V.  Whitei^)  as  to  contracts  and  ratification  by  infants ; 
and  Pkilpott  v.  St.  Oeorge^s  Hospital  {*),  that  the  language 
of  a  statute  ought  to  be  taken  in  its  plain  and  ordinary 
sense,  and  not  interpreted  by  the  supposed  policy  of  the 
act.  He  also  referred  to  s.  4  of  9  Geo.  4,  c.  14(*),  and 
argued  thai  the  position  of  the  enactment  showed  that  the 
remainder  of  the  act  was  not  intended  to  apply  to  set-off. 

Philbrick,  Q.C.,  and  Ji.  T.  JReid^  for  the  plaintiff,  were 
not  heard. 

jEgSEL,  M.R.:  The  question  is  a  simple  question  of  law, 
whether,  when  in  an  action  for  a  debt  the  defendant  pleads 
a  set-off,  to  which  there  is  a  replication  that  the  plaintiff  was 
an  infant  when  he  contracted  the  debt,  and  a  rejoinder  of 
confirmation  of  the  debt  by  the  plaintiff  after  he  came  of  age, 
and  this  confirmation  is  not  in  writing,  the  plaintiff  can 
have  the  benefit  of  s.  6  of  Lord  Tenterden's  Act  (9  Geo.  4, 
c.  14). 

It  is  said  for  the  defendant  that,  though  the  debt  by  the 
force  of  Lord  Tenterden's  Act  could  not  have  been  made 
the  subject  of  *an  action,  yet  the  statute  dofes  not  [466 
applv  to  the  debt  when  it  is  the  subject-matter  of  set-off. 
To  tnis  there  seem  to  me  to  be  several  distinct  answers. 
First,  when  we  look  to  the  object  of  the  statute,  as  stated 
in  the  title,  which  is  "  An  act  for  making  a  written  memo- 
randum necessary  to  the  validity  of  certain  promises  and 
engagements,"  there  is  nothing  to  limit  its  operation  to  an 
action  ;  and  when  s.  5  says  that  no  action  shall  be  main- 
tained on  a  debt  contractea  or  promise  made  during  infapcy, 
unless  ratified  in  writing  after  coming  of  age,  it  would  be 

(>)  11  M.  A  W.,  266.  Statutes  of  LimitatioDs]  and  this  act  shall 
(*)  2  T.  R.,  159.  be  deemed  and  taken  to  apply  to  the  case 
(')  6  H.  L.  C,  338.  of  any  debt  on  simple  contract  alleged 
(*)  9  Geo.  4,  c.  14,  8.  4  :  "  The  said  by  way  of  set-off  on  the  part  of  any  de- 
recited  acts  [21  Jac.  1,  c.  16,  and  10  Car.  fendnnt,  either  by  plea,  notice,  or  other- 
1,  sess.  2,  c.    6,  the  English  and  Irish  wise.** 
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a  most  singular  result  if  the  courts  were  to  hold  that  this 
did  not  apply  to  set-oflf,  and  so  in  effect  were  to  say,  though 
no  action  could  be  maintained  upon  the  promise,  yet  that 
the  promise  was  still  valid  if  set  up  by  the  same  person  by 
wa^  of  set-off  in  an  action  in  which  he  is  defendant.  But 
it  IS  to  be  observed  that  set-off  is  founded  on  statute,  and 
the  only  meaning  of  the  act  was  to  prevent  cross  actions, 
and  it  was  not  intended  to  give  new  rights,  except  to  the 
extent  of  giving  facilities  for  the  enforcing  of^ rights  which 
were  already  enforceable  in  an  action ;  and  it  has  always 
been  accordinglv  held,  that  a  set-off  can  only  be  success- 
fully pleaded  when  an  action  could  have  been  maintained 
for  the  same  debt.  And  if  this  is  so,  the  position  of  the 
defendant,  founded  on  the  particular  wording  of  the  section, 
is  not  maintainable.  Secondly,  the  terms  used  in  s.  5,  "  no 
action  shall  be  maintained,''  are  not  so  different  from  t^iose 
of  s.  13  of  the  Statute  of  Limitations  (21  Jac.  1,  c.  16),  '*all 
actions  shall  be  commenced  and  sued  within  the  times  here- 
after expressed,"  viz.,  actions  of  debt  on  simple  contract, 
&c.,  within  six  years  after  the  cause  of  action ;  and,  though 
the  words  are  "no  action  shall  be  commenced,"  yet  it  has 
been  held  that  the  statute  could  be  replied  by  the  plaintiff 
to  a  plea  of  set-off,  although  no  action  had  been  commenced ; 
the  courts,  in  fact,  held  that  a  plea  of  set-off  was  equivalent 
to  a  cross  action.  To  this  it  may  be  added  that  s.  4,  which 
says  that  this  act  and  the  recited  acts  shall  apply  to  debts 
alleged  by  way  of  set-off,  if  not  conclusive,  very  much 
strengthens  this  construction.  Thirdly,  a  literal  construc- 
tion of  an  act  always  follows  when  such  a  construction  is 
clearly  in  accordance  with  the  general  intention  of  the  act. 
Now  s.  4  says  the  recited  acts  and  this  act  shall  apply  to 
set-off.  In  applying  this  act,  therefore,  to  set-off,  we  are 
467]  literally  applying  *the  words  of  s.  4  in  the  general 
terms  in  which  they  are  used,  that  is,  interpreting  "  this  act" 
to  mean  "  the  whole  of  this  act." 

On  these  grounds  I  am  of  opinion  that  the  judgment  must 
be  affirmed. 

Kelly,  C.B.:  It  appears  to  me  that  the  judgment  ought 
to  be  affirmed  on  two,  at  least,  of  the  grounds  given  by  the 
Master  of  the  Rolls.  First,  on  the  words  of  the  act :  s.  6 
says  no  action  shall  be  maintained  on  a  promise  by  an  in- 
fant, unless  ratified  in  writing  after  he  comes  of  age ;  it 
does  not  say  that  such  a  promise  shall  have  no  legal  effect 
whatever,  but  it  certainly  amounts  to  saying  that  such  an 
unratified  promise  or  debt  shall  be  a  debt  or  promise  which 
cannot  be  enforced.     Now,  the  words  of  the  Statutes  of  Set- 
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off  are,  that  where  there  are  mutual  debts  between  the 
plaintiff  and  defendant  one  may  be  set-off  against  the  other. 
But  are  these  mutual  debts  here,  when  one  of  them  is  a  debt 
for  which  an  action  cannot  be  brought?  Clearly,  in  my 
opinion,  they  are  not.  Secondly,  s.  4  of  Lord  Tenterden's 
Act  (9  Geo.  4,  c.  14)  says  that  "the  recited  acts  and  this 
act  shall  be  deemed  and  taken  to  apnly  to  any  debt  on 
simple  contract  alleged  by  way  of  set- on  by  the  defendant." 
That  paima  facie  means  the  whole  act,  and  if  so,  then  s.  6 
applies  to  set-off,  and  this  is  conclusive  in  favor  of  the 
plaintiff.  I  should  have  been  inclined  to  affirm  the  judg- 
ment on  this  ground  alone ;  but  as  there  are  other  valid 
grounds  I  prefer  relying  on  them  also.  A  case  has  been 
cited  before  the  late  Master  of  the  Rolls  (')  ;  it  is  scarcely 
intelligible,  and  possibly  it  may  have  been  decided  on  valid 
grounds;  but,  if  it  is  in  point,  at  all  events  there  are 
stronger  authorities  the  other  way.  The  cases  as  to  attor- 
neys' bills  proceed  on  quite  different  grounds,  the  statute 
has  no  relation  to  the  debt,  but  simply  to  what  must  be 
done  before  there  shall  be  a  right  of  action. 

Mellish,  L.J.:  I  am- of  the  same  opinion.  The  proper 
construction  to  be  put  upon  the  Statute  of  Set-off  (2  Geo.  2, 
c.  22, *s.  13)  is  thus  noticed  in  the  ludgment  of  Wilde,  C.J., 
in  Francis  v.  Dodsworth  (^)  i  *'The  judicial  construction 
of  this  section  has  been,  *that  no  debts  can  be  used  [468 
by  way  of  set-off  except  such  as  are  recoverable  by  action ; 
and  it  has  accordingly  been  held  that  the  Statute  of  Limita- 
tions may  be  replied  to  a  plea  of  set-off."  Consequently, 
when  Lord  Tenterden's  Act  says  that  no  action  shall  be 
maintained  on  a  debt  or  promise  made  by  an  infant,  unless 
ratified  in  writing  by  him  when  of  full  age,  it  necessarily 
follows  that  whenever  no  action  could  be  maintained  for 
the  debt,  the  debt  cannot  be  set-off.  It  is  said  that  there 
are  decisions  the  other  way ;  those  most  i*elied  upon  are 
confined  to  the  cases  as  to  set-off  ofv  attorneys'  bills.  But 
the  only  effect  of  the  statute,  which  requires  a  signed  bill 
to  have  been  delivered  before  an  attorney  brings  an  action 
on  the  bill,  is  to  postpone  the  remedy  by  action ;  and  it 
leaves  untouched  the  other  remedies,  which  remain  as  be- 
fore, such  as  set-off.  But  the  effect  of  s.  6  of  Lord  Tenter- 
den's Act  is  not  to  postpone  the  bringing  of  an  action  until 
the  plaintiff  has  done  something,  but  the  plaintiff  cannot 
sue  at  all  unless  the  infant  has  cnosen  to  ratify  his  debt  in 
writing  after  he  came  of  full  age  ;  the  consequence  is,  that 
a  debt  mtified  verbally  is  exactly  the  same  as  if  it  had  not 

0)  Oee  V.  Uddell,  35  Beav.,  629.      (•)  4  C.  B.,  at  p.  220;  17  L.  J.  (C.P.),  at  p.  187. 
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been  ratified  at  all.  On  the  other  grounds  mentioned  by 
the  Master  of  the  Rolls  I  also  agree  that  the  judgment 
should  be  affirmed. 

Denman,  J.:  I  confess  that  the  case  of  Brown  v,  Tib- 
hits  (*)  appeared  to  me  at  first  to  throw  a  difficulty  in  the 
way  of  tne  construction  put  by  the  Queen's  Bench  division 
on  Lord  Tenterden's  Act^  but  there  are  grounds  on  which 
it  may  well  be  distinguished.  The  words  of  6  &  7  Vict. 
c,  73,  8.  37,  are  extremely  like  the  words  of  s.  6  of  Lord  Ten- 
terden'i3  Act ;  but  though  they  are  very  like,  they  are  not 
the  same,  and  they  refer  to  a  totally  different  subject-matter ; 
and  it  is  to  be  noted  that  Williams,  J.,  puts  the  decision 
very  much  upon  the  long-established  practice.  Now,  if 
long-established  practice  is  to  have  any  weight  in  the  pres- 
ent case,  the  practice  is  in  favor  of  the  present  decision,  for 
as  long  ago  as  Strange' s  Reports  the  Statute  of  Limitations 
was  held  to  apply  to  set-off.  The  law  is  so  laid  down  in 
BuUer's  Nisi  rrius,  p.  180 ;  and  the  recent  case  of  FraTicis 
469]  V.  Dodsworth  (')  affirms  the  same  ^principle,  that  a 
plea  of  set-off  is  to  be  treated  as  a  cross  action.  Therefore, 
when  the  Statute  of  Set-off  talks  of  mutual  debts,  the 
statute  of  9  Geo.  4  would  apply.  A  great  deal  of  reliance 
was  placed  by  the  Lord  Chief  Baron  on  the  fact  that  s.  4 
enacts  that  the  recited  acts  and  this  act  shall  be  deemed  to 
apply  to  set-off ;  and  the  words  are  certainly  general  fcnd 
large  enough  to  include  s,  6,  and  I  do  not  see  why  they 
should  not  bear  this  construption,  so  as  to  carry  out  the 
decision  in  Remington  v.  Stevens  (').  On  the  whole,  there- 
fore, I  am  of  opinion  that  the  decision  of  the  Queen's  Bench 
Division  was  right. 

Pollock,  B.:  I  am  of  the  same  opinion.  Our  decision 
may  well  be  founded  on  the  decisions  which  have  taken 
place  on  the  Statute  of  Limitations  and  the  Statute  of  Set- 
off. No  doubt  those  are  cases  in  courts  of  first  instance, 
but  this  construction  has  been  uniformly  put  on  the  statutes, 
commencing  as  far  back  as  jR^/TiiTigrfo/i  v.  Stevens  (^\  which 
was  followed  in  Chappie  v.  Durston  (*),  and  in  Francis  v. 
Dodsworth  ('),  where,  in  the  passage  read  by  Lord  Justice 
Mellish  this  is  pointed  out.  .  1  therefore  concur  in  holding, 
on  that  ground,  that  s.  6  applies  to  set-off,  although  the 
words  of  the  section  itself  prima  faMe  apply  only  to  an 
action.    As  to  the  cases  on  attorneys'  bUls,   all  that  ia 

0)  11  0.  B.  (N.S.),  856;  31  L.  J.  (C.  (*)  C.B.,202,220;  17L.  J.  (C.P.),  ISS,*/. 

P.)»  206.  (»)  1  C.  <fe  J.,  1. 

(«)  4C.  B,  202;  17  L.  J.  (C.P.),  186.  (•)  4  C.  B.,  202,  220;  17  L.  J.  (C.P.), 

(»)  2  Str.,  1271.  186,  187. 
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required  by  the  statute  of  attorneys  before  bringing  an 

action  relates  to  the  bringing  of  the  action,  and  not  to  the 
cause  of  action  ;  and  the  analogy  is  rather  to  statutes  which 

require  notice  of  action,  and  not  to  an  enactment  like  the 

presen  .  Judgment  affi/rined. 

Solipitors  for  plaintiff :    West  &  King, 
Solicitor  for  defendant :    W,  Tatton, 

See  13  Eng.  Rep.,  73  note.  L.  also  paid  to  the  plaintiff  the  balance 

The  deed  of  an  infant  purporting  to  of  the  parchase-monej  received  for  the 
convey  lands  operates  to  transmit  the  other  half,  above  L.'6  mortjcage.  Rep- 
title,  and  is  voidable  only,  not  void :  lication,  that  the  plaintiff  when  all 
Irvine  v.  Irvine,  9  Wallace,  617 ;  Dixon  these  transactions  took  place  was  an 
V.  Merritt,  21  Minn,,  196 ;  Scranton  v.  infant,  by  reason  whereof  his  alleged 
Stewart,  52  Ind. ,  68  ;  Law  v.  Long,  bond  and  mortgage  were  voidable,  and 
41  Ind.,  595 ;  Wetmore  «.  Klssam,  3  that  he  has  avoided  the  same.  Held, 
Bosw. ,  327 ;  Doe  9.  Woodruffe,  7  Up-  that  the  replication  was  good,  for  that 
per  Can.  Q.  B.,  332.  there  was  nothing  alleged  in  the  plea 

See  Tucker  v.  Morel&nd,  10  Peters,  to  which  the  plaintiff  was  prevented 

58  ;  McUvane  ^,  Kadel,  3  Rob. ,  429.  from  setting  up  his  infancy  as  an  an- 

So  a  mortgage  :  Palmer  «.  Miller,  25  swer,  and  he  might  avoid  the  bond  and 

Barb.,  399.  mortgage  whenever  they  were  relied 

A  mortgage  upon  land  given  by  an  upon  against  him  :  Gallagher  o.  Galla- 

infant  is  voidable  only,  not  void ;  but  gner,  30  Upper  Can.  Q.  B.,  415. 

it  may  be  avoided  during  infancy,  and  A  deed  of  bargain  and  sale  made  by 

defending   by  guardian   an   action  of  A.,  when  an  infant,  is  not  absolutely 

ejectment  brought  by  the  mortgagee  is  void  but  voidable  by  him,  either  before 

a  sufficient  act  of  avoidance  :  Gilchrist  or  after  he  becomes  of  age.    The  bring- 

«.  Ramsay,  27  Upper  Can.  Q.  B.,  500;  ing  of  ejectment  by  A.  to  regain  pos- 

Cliandler  v.  Simmons,  97  Mass.,  508;  session  of   the  land,  contrarv  to  his 

Gibson  v.  Soper,  6  Gray,  279.  deed,  is  so  completely  an  avoidance  of 

Declaration  on  defendant's  covenant  the  deed,  that  it  cannot  afterwards  be 
to  pay  off  a  mortgage  to  one  L. ,  oir  confirmed  or  set  up  by  any  subsequent 
land  conveyed  by  him  to  the  plaintiff,  deed  or  act  of  A. :  Doe  «.  Woodruffe,  7 
alleging  non-payment,  and  a  sale  of  Upper  Can.  Q.  B.,  332. 
the  land  under  the  mortgage  to  oneM.,  Where  an  infant  enters  into  a  con- 
who  evicted  the  plainti£  Plea,  on  tract  for  the  purchase  of  property,  and 
equitable  grounds,  that,  before  the  performs  work  in  part  payment  of  the 
mortgage  fell  due,  defendant,  at  the  price,  but  avoids  the  contract  on  arriv- 
plaintiff^s  request,  advanced  to  him  ing  at  full  age,  without  having  received 
the  money  required  to  pay  it  off,  which  anything  under  it,  he  may  recover  for 
the  pltfintiff  promised  and  gave  his  the  work  on  a  quantum  meruit :  Med- 
bond  to  the  defendant  to  do  ;  that  af-  berry  v.Watrous,  7  Hill,  110,  overruling 
terwards  the  plaintiff,  owing  the  defen-  McCqy  «.  Hoffman,  8  Cowen,  84  ;  dS 
dant  $400.  gave  him  a  mortgage  there-  Rocher  t^.  Continental  Mills,  58  Maine, 
for  upon  the  same  land  ;  that  when  the  217,  reviewing  several  cases  and  show- 
mortgage  to  L.  fell  due,  the  plaintiff  ing  they  were  overruled, 
being  unable  to  pay  it  off  according  to  See  Aldrich  v.  Abrams,  8  N.  Y.  Leg. 
his  bond,  it  was  agreed  by  all  parties  Obs.,  128,  Lalor's  Supp.  to  Hill  &  E^ 
that  L.  should  sell  one  half  of  the  land  nio,  423,  Supreme  Court,  N.  Y.,  1844, 
for  more  than  her  mortgage,  pay  the  Nelson,  Bronson  and  Cowen,  JJ. ;  Dun- 
plaintiff  the  surplus  and  release  to  the  ton  v.  Brown,  21  Mich.,  182. 
plaintiff  the  other  half  ;  that  L.  accord-  The  personal  representative  of  an  in- 
ingly  sold  half  the  land  to  M.,  and  re-  fant  may  ratify  or  disaffirm  a  contract 
leased  the  other  lialf  to  the  plaintiff  of  an  infant :  Shropshire  v.  Bums,  46 
by  deed,  in  which  the  defendant  joined,  Ala. ,  108. 
which  deed  the  plaintiff  accepted,  and  It  has  been  held  that  where  an  in- 

17  Eng.  Rep.  17 
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fant  during  minority  assigned  a  con-  affirmation  of  an  infant's  voidable  deed 

tract  for  the  conveyance  of  real  estate,  that  there  be  an  act  of  affirmance  by 

his  assignee  could  not  enforce  specific  him,    after    he    becomes    of    age,    as 

performance  of  such  agreement :  Car-  solemn  in  character  as  the  original  act 

rell  V.  Potter,  28  Mich.,  877.  itself,  still  mere  acquiescence,  without 

This  case,  we  think  on  this  question,  is  anything  else,  is  not  generally  sufficient 

not  sound  law.     The  contract  as  to  the  evidence  of  affirmance  :    Irvine  v.  It- 

infant  was  clearly  voidable  and  not  vine,  9  Wallace,  617  ;  Carrell  v.  Potter, 

void.     One  party  to  the  contract  had  23  Mich. ,  877 ;    Dixon  v.   Merritt,  21 

no  right  to  repudiate  it  on  account  of  Minn.,  190;   Tucker  «.  Moreland,  10 

the  infancy  of  the  other  :   13  £ng.  K.,  Peters,  58. 

73  note.  See  Delano  v.  Blake,  11  Wend.,  83, 

In  Upper  Canada  where  the  defen-  discussed  in  Henry  v.  Root,  83  N.  Y., 

ant,  a  minor,  purchased  an  estate  and  551. 

gave  the  vendor  a  mortgage  for  the  The  mere  delay  or  neglect,  after  ma- 
purchase-money,  which  was  afterwards  jority,  of  one  who,  when  a  minor,  has 
assigned  to  the  plaintiff  ;  on  <»>ming  of  executed  a  deed  of  lands,  to  make  an 
age  the  defendant  repudiated  the  mort-  actual  disaffirmance  of  the  deed  by 
gage,  but  adopted  the  purchase,  by  entry  or  conveyance,  in  the  absence  of 
bringing  an  action  to  recover  posses*  any  circumstances  of  equitable  estop- 
sion  :  Held,  by  the  Court  of  Chancery,  pel,  will  not  operate  as  an  affirmance 
that  the  mortgage,  being  the  deed  of  or  confirmation  of  the  deed  until  the 
an  infant,  was  absolutely  void.  But  it  time  limited  by  the  statute  of  limita- 
was  also  holden  that  the  mortgage  being  tions  for  bringing  an  action  has 
void,  a  lien  for  the  purchase  money  re-  elapsed  ;  the  question  in  such  case  is 
suited  to  the  vendor,  and  that  such  merely  one  of  the  time  within  which 
lien  passed  to  the  plaintiff  by  the  as-  an  action  may  be  brought :  Prout  v. 
signment  of  the  mortgage:  Grace  v,  Wiley,  28  Mich.,  164.  See  12  Eng. 
Whitehead,  7  Grant's  Chy.,  691.  Rep.,  377  note;   Dixon  v.  Merritt,  21 

This  case  was  undoubtedly  correctly  Minn.,   196  ;    Scranton  v.  Stewart,  52 

decided,  but  it  is  clearly  contrary  to  the  Ind.,  68. 

current  of  decisions  so  far  as  it  holds  But  see  Scranton  «.  Stewart,  52  Ind. , 

the  mortgage  of  an  infant  to  be  void  68, 92,  requiring  a  disaffirmance  within 

and  not  voidable.     The  same  court  sub-  a  reasonable  time, 

sequently  so  held  in  Miller  v.  Ostrander,  •   To  same  effect  in  Iowa,  by  statute  : 

12  Grant's  (U.C.)Chy.,  849.  Weaver  v.  Carpenter,   42  Iowa,   343, 

A  conveyance  after   majority  to  a  347  ;  Jenkins  v.  Jenkins,  12  Iowa,  195. 

third    person,   and   an   entry   by  the  Where  an  infant    purchases   liinds 

graTVtee  under  such  conveyance,  operate  and  subsequently,  before  his  majority, 

as  a  disaffirmance  of  a  minor's  deed  :  sells  the  land,  his  retention  of  the  pro- 

Prout  «».  Wiley,  28  Mich.,  164  ;  Dixon  ceeds  of  such  sale  after  he  becomes  of 

9.  Merritt,  21  Minn.,  196;  Wetmore  v.  age,  is  not  such  an  affirmance  of  his 

Kissam,  3  Bosw.,  327.  contract,  as  to  render  valid  against  him 

But  see  Law  v.  Long,  41  Ind.,  596 ;  an  obligation  given  by  him  as  a  con- 
Bool  v.  Mix,  17  Wend.,  596  ;  Tucker  sideration  for  the  land  :  \Valsh  v. 
t>.  Moreland,  10  Peters,  58 ;  Palmer  r.  Powers,  43  N.  Y. ,  23,  reversing  54 
Miller,  25  Barb.,  399;  Slater  tJ.  Brady,  Barb.,  550,  36  How.  Prac,  289,  35 
14  Irish  Com.  Law  Rep.,  61  ;  Doe  v.  How.,  279;  Carrell  «.  Potter, 23  Mich., 
Woodruffe,  7  Upper  Can.  Q.  B.,  832.  377;  Dixon  v.  Merritt,  21  Minn.,  196; 

The  execution  of  a  deed  to  a  third  Law  o.  Lon^,  41  Ind.,  586. 

person,  after  majority,  of    real  estate  But  see  12  Eng.  Rep.,  382  note,  and 

mortgaged  during  infancy,  without  re-  cases  cited  ;  Parmalee  'o.  McGinty,  52 

ferring    to    the    mortgage,    will    not  Mississippi,  475 ;  Scranton  'o.  Stewart, 

amount  to  a  repudiation  of  it.     Where  52  Ind.,  68. 

thecontrary  is  not  expressed,  the  intent  Where  an  infant  buys  land  subject 
of  the  deed  will  be  deemed  to  be  that  to  a  mortgage  thereon,  which,  in  and 
the  grantee  shall  take  subject  to  any  by  the  deed  she  covenants  to  pay  as  a 
prior  mortgage  :  Palmer  d.  Miller,  25  part  of  the  consideration  of  the  con- 
Barb.,  399.  veyance,  and  subsequently,  but  before 

Although  it  is  not  necessary  to  the  ghe  becomes  of  age,  she  conveys  the 
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land  to  another  (for  a  larger  price),  and  arriving  at  majority,  showing  an  inten- 
retains  and  enjoys  the  proceeds  of  such  tion  to  affirm  the  deed  of  an  infant,  is 
sale  for  several  y€$ars  after  she  attains  sufficient :  Irvine  v,  Irvine,  9  Wallace, 
her  majority,  she  is  not  liable  upon  her  617  ;  Scranton  v.  Stewart,  52  Ind.,  68. 
covenant  to  pay  the  mortgage :  Walsh  If  an  infant  bring  suit,  after  ma- 
V.  Powers,  43  N.  Y.,  23,  reversing  54  jority,  to  enforce  an  agreement,  this 
Barb.,  550,  86  How.  Prac.,  289,  35  would,  in  itself,  be  an  act  of  affirm- 
How,  Pr.,279;  Dixon  u.  Merritt,  21  ance  :  Carrell  t?.  Potter,  28  Mich.,  377. 
Minn.,  19d.  But  see  Law  i;.  Long,  41  Ind.,  596- 

A  sale  made  by  an  Infant  is  not  rati-  602,  where  it  is  held  that  the  infant 
fied  by  mere  acquiescence  after  he  be-  must  disaffirm  by  some  proper  act  be- 
comes of  age ;  there  must  be  some  fore  suit.  See  also  Bool  v.  Mix,  17 
affirmative  act.  Wend.,  120;   Tucker  o.  Moreland,  10 

W^here  the  infant  has  spent  the  con-  Peters,   58  ;    Wetmore    v.   Kissam,   3 

sideration    before    becoming   of    age,  Bosw.,  827 ;  Slater  v.  Brady,  14  Irish 

restitution  thereof  cannot  be  exacted  Com.  Law  Rep.,  61. 

as  a  condition  to  a  rescission  of  the  But  a  suit  by  an  assignee  claiming 

sale  on  his  part :    Green  v.  Green,  4  under  an  assignment  from  him,  made 

N.  Y.  Weekly  Digest,  570,  N.  Y.  Court  during  his  minority,  has  no  such  effect : 

of    Appeals   (affirming  7  Hun,  492);  Carrell  9.  Potter,  23  Mich. ,  877. 

Bool  V.  Mix,  17  Wend.,  120  ;  Tucker  W^here  an  infant  has  purchased  real 

«.  Moreland,  10  Peters,  58  ;  Chandler  estate,  and  has  taken  and  continued  in 

«.  Simmons,  97  Mass. ,  508  ;  Gibson  «.  possession  after  becoming  of  full  age, 

Soi>er,  6  Gray,  279 ;  Biartlett  e.  Drake,  and  has'  exercised  act-s  of  ownership 

.100  Mass.,  174;    Cone  v.  Burton,  32  over  the  same,  he  will  be  deemed  to 

Mich. ,  30  ;  Carpenter  v.  Carpenter,  45  have  ratified  the  contract  of  purchase  : 

Ind.,  142  ;  Bartlett  v,  Drake,  100  Mass.,  Henry  «.  Root,  83  N.  Y.,  526  ;  Walsh 

174 ;  BasseU  v.  Brown,  105  Mass.,  551,  v.  Powers,  43  N.  Y.,  26. 

558 ;  White  o.  Branch,  51  Ind.,  210.  See  Scranton  v.  Stewart,  52  Ind.,  68  ; 

But  see  Bartholomew  u  Finnemore,  Delano  v.  Blake,  11  Wend.,  85,  dis- 

17  Barb.,  428.  cussed  in  Henry  «.  Root,  33  N.  Y.,  551. 

So  an  insane  person  :  Gibson  v.  So-  Where  an  infant,  having  come  of  age 

per,  6  Gray,  279.  and  entered  into  a  partnership  with 

As  to  what  amounts  to  a  ratification  third  persons,  took  a  lease  for  his  firm 

by  an  infant,   see  Root  v.  Henry,  33  of  one  part  of  the  property  which  as 

N.   Y.,    526 ;    Walsh    «.   Powers,   43  an  infant  he  had  conveyed,  from  the 

N.  Y.,  23;  Irvine  tJ.  Irvine,  9  Wallace,  person  to  whom  he  had  so  conveyed 

617  ;  Carrell  v.  Potter,  23  Mich.,  377  ;  that  part  with  other  parts,  the  lease  is 

Scranton    v.   Stewart,    52    Ind.,    68;  proper  to  go  to  the  jury,  on  a  suit  by 

Ackerman  v.  Runyon,  1  Hilton,  169  ;  the  infant  for  such  other  parts  alone, 

Bigelow  V.  Grannis,  4  Hill,  206 ;  Bay  to  show  an  affirmance  of  his  deed  for 

«.  Gunn,  1  Den.,  108.  the  whole.     With  such  evidence  before 

Serving  a  notice  of  disaffirmance  is  the  jury  the  court  rightlv  refused  to 

sufficient  disaffirmance  :    Scranton    v.  charge*  that  the  evidence  showed  no  af- 

Stewarf,  52  Ind.,  68.  firmance.      Whether  it  did  show  an 

See  Tucker  9.  Moreland,  10  Peters,  58.  affirmance  or  not  was,  with  this  lease 

Remaining  in  possession  of  real  es-  before  them,  a  question  of  fact  for  the 

tate  and  selling  it  after  arriving  at  ma-  jury  :  Irvine  v.  Irvine,  9  Wallace,  617. 

jority  is  a  ratification  :  Lynde  v.  Budd,  An  exchange  of  lands  by  an  infant  is 

2  Paige,  191.  not  void,   but  voidable  only,   and  as 

An  acknowledgment  and  redelivery  such  may  be  rendered  valid  by  acts 
of  a  mortgage  after  majority  is  a  suf-  of  confirmation.  When,  therefore,  a 
ficient  ratification.  It  relates  back  to  party  said  to  have  been  under  age  and 
the  original  delivery,  and  cuts  off  a  intoxicated  when  he  niade  all  exchange 
conveyance  executed  after  the  making,  of  lands,  continued,  after  coming  of 
and  before  the  acknowledgment  of  the  age,  in  possession  of  the  property  re- 
mortgage  :  Palmer  v.  MiUer,  25  Barb.,  ceived  in  exchange,  and  afterwards  sold 
399.  or  exchanged  it  for  other  property,  it 

Any  ratification   or  affirmance  of  a  was  held  to  be  such  confirmation  as 

clear  and  unequivocal  character,  after  barred  those  claiming  under  hin^  from 
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Impeaching  the  transaction :  Miller  v.  of    the  seller :   Edgerton  t>.   Wolf,  6 

Ostrander,  12  Grant's  (U.C.)  Chy.,  349.  Gray,  453. 

•  Where  there  has  been  a  sale  of  an  The  current  of  authority  seems  to  be 
infant's  interest  in  the  estate  of  his  that  an  infant  may  disatfirm  his  con- 
ancestor,  and  the  infant  after  his  ma-  tract  during  minority:  1  Pars. on  Cont. 
jority  has  knowingly  received  from  the  (6th  ed.),  294,  321-«,  833  ;  Stafford  v. 
party  that  he  is  aware  made  the  Roof,  9  Co  wen,  626,  reversing  7  Co  wen, 
purchase  and  claimed  title  to  his  inter-  179  ;  Carpenter  u. 'Carpenter,  45  Ind., 
est  in  the  estate,  the  amount  represent-  142. 

ing  his  interest  therein,  such  person  so  See  Wetmore  v.  Kissam,   3  Barb., 

receiving  such  amount  has  no  equity  to  321 ;  Mcllvane  v,  Eadel,  3  Rob.,  429  ; 

recover  of  the  purchaser  any  portion  30  How.  Prac. ,  193  ;  Doe  «».  Woodruffe, 

of  the  estate  for  which  he  has  received  7  Upper  Can.  Q.  B.,  332  ;  Shropshire  v, 

an  equivalent:    Price  t?.  Winter.   15  Burns,  46  Ala.,  108. 

Florida,  67.  And  to  contrary:  Dunlon  «.  Brown, 

•See also  12  Eng.Rep.,  382  note  ;  Par-  31  Mich.,  182  ;  Ludwig  v.  Stewart,  82 

malee  v.  McGinty,  52  Mississippi,  475.  Mich.,  30. 

An  infant  cannot  retain  the  benefits  Except  it  relate  to  real  estate  :    1 

of    his  contract,   and  thus  affinn  it,  Pars,  on  Cont.  (6th  ed.),  322  ;  Wetmore 

after  becomiTig  of  age,  and  yet  plead  in-  v.  Kissam,  3  Bosw.,  327 ;  Mcllvane  v. 

fancy  to  avoid  the  payment  of  the  pur-  Kadel,  3  Rob.,  420, 432,  30  How.  Prac, " 

chase-money  :  Henry  v.  Root,  33  N.  Y.,  130. 

626;    Walsh    t?.    Powers,    43,  N.    Y.,  But  see  Doe  tj.  Woodruffe,  7  Upper 

23,  26.  Can.  Q.  B. ,  332. 

See  Law  «.  Lone,  41  Ind.,  600.  Which  includes  a  lease  :  HartBhome 

If    when    an    mfant,    disaffirms    a  «.  Early,  19  Upper  Can.  Com.  PL,  139, 

contract,  he  have  property  in  his  pos-  citing  Maddon  v.  White,  2  Term  Rep., 

session  which  he  received   under   the  161 ;  Slator  t.  Trimble,  14  Irish  Com. 

contract,  repudiated  the  former  owner.  Law  Rep. ,  342  ;  Woodfall's  Land,  and 

is  entitled  thereto  whatever  its  condi-  Ten.,   40-1,    and   disapproving   Coke, 

tion.     If  it  have  been  injured  by  the  Litt.,  380  b. 

infant  the  remedy  for  the  injury  is  by  As  to  a  marriage  contract  under  the 

an  action  for  the  tort :    Carpenter  v.  age  prescribed  by  law,  see  1  Bish.  Mar. 

Carpenter,    45    Ind.,    142;    White   v,  and  Di v.  (5th  ed.),  g§  148-150. 

Branch,  51  Ind.,  210.  If  a  settlement  is  made  by  a  member 

If  an  infant  on  disaffirming  a  con-  of  a  firm  with  an  insurance  company, 

tract  have  property  in  Jiis  possession  for  a  loss  occasioned  to  property  of  the 

which  he  received  under  it,  the  former  firm  by  a  peril  insured  against,  the  firm 

owner,  on  demand  thereof,  may  main-  cannot  maintain  an  action  on  the  policy 

tain  trover  or    replevin    therefor  :    1  without  first  restoring,  or  offering  to 

Pars,  on  Cont.  (6th  ed.),  321-2  ;  Kitchen  restore,  what  has  been  received  under 

V.  Lee,  11  Paige,  107;  Skinner  t?.  Max-  the  settlement,  although  the  partner 

well,  66  N.  C,  45  ;    Heath  v.  V^Jest,  28  who  made  the  settlement  was  a  minor, 

N.  H.,  101 ;  Tyler  on  Infancy  and  Co-  and  the  settlement  was  effected  through 

▼erture,  77.  the  fraud  of  an  agent  of  the  company: 

An  infant  prevailing  on  the  plea  of  Brown  v,   Hartford,   etc.,    117  Mass., 

infancy,  in  an  action  on  a  promissory  479. 

note  given  by  him  for  a  chattel  which  A  legacy  was  paid  by  an  executor  of 

he  had  obtained  by  fraud,  and  refused  a  will  to  B.,  a  minor.    Some  years  after, 

to  deliver  on  demand,  is  still  liable  to  when  B.  had  attained  his  majority,  he 

an  action  of  tort  for  the  conversion  of  called  in  the  probate  of  this  will,  and 

the  chattel,  although  he  had   sold  it  opposed  the  validity  thereof,  on   the 

before    the    demand  was  made  upon  ground  of  the   incapacity  of   the  de- 

him  :  Walker  v.  Davis,  1  Gray,  506.  ceased,  but  refused  to  bring  in  the  leg- 

An  infant  who  receives  property  un-  acy  :  Held,  that  the  payment  having 
der  a  contract  of  sale  to  him,  and  then  been  made  to  a  minor,  and  being  con- 
surrenders  it  to  the  seller,  intending  to  sequewtly  invalid,  B.  could  not  be  corn- 
give  up  all  his  interest  in  it,  cannot  pelled  by  the  court  to  bring  it  in  : 
afterwards  avoid  such  surrender,  and  Goddard  v.  Morton.  5  N.  Y.  Leg.  Ob- 
retake  the  property  from  the  possession  server,  199,  Arches  Court,  Sir  H.  Jenner 
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Fust,  substantially  overruling:  Phillips  conveyance  to  the  plaintiff,  the  vendee 

f>.  Paget,  2  Atkins,  81.     The  case  is  not  of  P. :  Leary  v.  Rose,  10  Grant's  (U.C.) 

reported  in  the  regular  series,  1  Rob-  Chy.,  340. 

ertson's  Ecclesiastical  Reports.  But  see  on  question  of  fraud,  Tucker 

The  rule  would  have  been  otherwise  v.  Moreland,  10  Peters,  58. 
had  the  legatee  been  an  adult :  12Eng.  As  to  the  effect  of  one  becoming  sub- 
Rep.,  879  note  ;  Holt  9.  Rice,  54  N.H.,  scribing    witness   to    an    instrument, 
898.  without  proof  that  he  knew  its  contents, 

D.'s  father  died  in  1847,  having  first  see  12  Eng.  Rep.,  380  note, 

made  his  will  purporting  to  devise  all  An  appearance  by  an  infant  in  a  suit 

bis  real  estate  to  nis  wife  in  fee  ;  this  to  foreclose  a  mortgage  thus  assumed 

will  was  not  executed  in  proper  form,  by  her,  as  a  party  defendant,  and  a 

and  therefore  D.  became  entitled  to  the  judgment  of  foreclosure  against  her  in 

IfiLud  as  heir  at  law.    Three  months  be-  that  suit  are  no  bar,  to  her  setting  up 

fore  D.  became  of  age.  he  agreed  with  her  infancy  as  a  defence  in  an  action 

P.   for  the  sale  to  him  of    the  real  against  her  by  her  grantor  to  recover 

estate  for  a  valuable  consideration.     A  the  amount  of  a  judgment  against  him 

conveyance  to  P.  was  prepared  by  D,  for  a  deficiency,  which  he  had  been 

and  executed  by  his  mother,  the  devisee  obliged  to  pay:    Walsh  v.  Powers,  48 

under  his  father's  will.  D.  being  the  N.  Y.,  28,  reversing  54  Barb.,  550,  36 

"Witness  to  it.     P.  afterwards  sold  and  How.    Pr.,    289,   85    How.    Pr.,   279: 

conveyed  his  interest,  and  D.  brought  Dixon  v.  Merritt,  21   Minn. ,  201,  and 

ejectment  against  the  purchaser.     On  cases  cited. 

a  bill   filed  to  restrain  this  action  of  See  also  Carrell  v.  Potter,  28  Mich., 

ejectment,  it  was  shown  that  D.  had  at  877  ;  Chandler  «.  Simmons,  97  Mass. , 

various  times   acquiesced   in  the  sale  .508. 

after  he  became  of  age  :    Held,  that  Where  an  infant  defendant  in  an  ac- 

D.'s  conduct  with  reference  to  the  sale  tion  for  foreclosure  is  served  with  pro- 

to  P.  was  fraudulent,  and  was  to  be  cess,  but  no  guardian  ad  litem  is  ap- 

considered  as  an    assertion    that    his  pointed,   and  judgment   is    taken  by 

mother  was  entitled  as  devisee  in  fee  default,  the  judgment  is  not  void  but 

although  he  was  then  not  of  age,  and  voidable.     In  such  case  where  judg- 

that  such  conduct  and  his  subsequent  ment  is  obtained  by  fraud  and  collusion, 

acquiescence  after  his  attaining  major-  an  action  may  be  maintained  on  the 

ity  estopped  him  from  denying    the  part  of  the  infant  to  set  it  aside  as  to 

validity  of  the  sale ;   and  he  was  en-  him :  McMurray  v,  McMurray,  66  N. 

joined  from  proceeding  with  the  action  T.,  175. 
of  ejectment,  and  ordered  to  execute  a 


[1  Queen's  Bench  Division,  470.] 
April  26,  1876. 

*Shand  and  Others  v.  Bowes  and  Others.      [470 

Mercantile  Contract,  Construction  of—"  800  Tons  of  Rice  to  be  skipped  during  the 

Months  of  March  ^  AprUr 

Defendants,  by  a  contract,  dated  London,  1 7th  of  March,  bought  of  plaintifis  **  about 
600  tons  of  Madras  rice,  to  be  shipped  at  Madras  or  coast  for  this  port  during  the 
months  of  March  -^  April,  per  Eajah  of  Cochin,"    The  600  tons  filled  8,200  bags, 

of  which  7,120  were  shipped  between  the  23d  and  28th  of  February,  and  the  last  bill 
of  lading  was  signed  on  the  latter  clay;  of  the  other  1,080  bags,  1,030  were  put  on 
board  on  the  28th  of  Ffbraarv,  and  the  remaining  60  on  the  3d  of  March,  and  the 
bill  of  lading  signed  on  that  dfty.     Defendants  having  refused  to  accept  the  rice : 

Held,  tliat.  nine-tenths  having  been  completely  shipped  in  February,  the  rice  was 
not  shipped  in  March  or  April,  and  the  defendants  were  not  bound  to  accept  it. 

Alexander  v.  Vandtrzee  (3  Eng.  Kep.,  879,}  distinguished. 
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Declaration  for  not  accepting  a  cargo  of  rice  pursuant 
to  a  contract  dated  London,  17th  of  March,  1874,  by  which 
defendants  bought  of  plaintiffs  "  the  following  Madras  rice, 
to  be  shipped  at  Madras  or  coast  for  this  port  during  the 

months  of  March  -^  April,  1874,  about  300  tons,  per 
Rajah  of  Cochin." 

Second  count  on  a  similar  contract  of  the  24th  of  March, 
1874.  Plea  5:  That  the  rice  was  not  shipped  during  the 

months  of  March  -^  April,  1874.     Issue  joined. 

At  the  trial  before  Brett,  J.,  at  the  London  Michaelmas 
sittings,  1875,  it  appeared  that  the  defendants  bought  of 

Elaintiffs  600  tons  of  rice  by  bought  and  sold-notes,  dated 
london,  17  and  24  March,  1874,  respegtively,  for  300  tons 
each,  in  the  terms  set  out  in  the  declaration. 

The  600  tons  filled  8,200  bags,  and  the  8,200  bags  were 
shipped,  and  bills  of  lading  given  for  them  as  follows  : 

1780  bags,  bills  of  lading  given  Feb.  23 
1780        "  ''  "        Feb.  24 

3560        "  ''  "        Feb.  28 

1080        ''  "  ''        March  3 

and  of  these  1,080  bags,  all  but  fifty  were  put  on  board  on 
the  28th  of  February.  The  fifty  were  put  on  board  on  the 
3d  of  March,  and  the  bill  of  lading  signed  on  that  day. 
471]  ^Evidence  was  given  that  rice  shipped  in  February 
would  be  the  spring  crop,  and  would  be  equally  as  good  as 
rice  shipped  in  March  or  April.  Contradictory  evidence 
was  given  as  to  whether  such  a  shipment  as  above  could 
be  a  March  shipment. 

The  case  of  Alexander  v.  Vanderzee  (')  was  relied  on  for 
the  plaintflfs. 

The  learned  judge  left  the  question  to  the  jury,  was  this 

cargo,  as  a  cargo,  a  shipment  in  March  -^  April  in  the 
ordmary  business  sense  of  the  term?  adding  that,  if  it 
was  for  him,  he  held  the  meaning  to  be,  that  if  the  loading 
had  been  conducted  consecutively,  with  ordinary  and  reason- 
able dispatch,  and  was  completed  in  March  or  April,  so 
that  the  vessel,  so  far  as  the  loading  of  the  cargo  was  con- 
cerned, might  sail  in  March  or  April,  it  was  sufficient. 

The  jury  said  they  agreed  with  the  construction  which 
the  judge  had  put  where  the  name  of  the  vessel  is  given  in 
the  contract. 

A  verdict  was  accordingly  taken  for  the  agreed  sum  of 
£1,636  18^.,  and  judgment  was  entered  for  the  plaintiffs, 
with  leave  to  move  to  enter  judgment  for  the  defendants. 

Q)  Law  Rep.,  1  C.  P.,  630. 
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A  notice  of  motion  was  given  accordingly,  on  the  grounds : 
1.  That  there  was  no  evidence  to  support  a  verdict  for  the 

{>laintiflfs,  and  the  judge  ought  to  have  directed  a  verdict 
or  the  defendants ;  2.  That  tliere  was  error  in  saying  that 
the  rice  was  shipped  during  the  months  of  March  —^  April 
within  the  ordinary  meaning  of  the  words  of  the  contract. 

The  defendants  also  moved  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence. 

This  order  was  refused  by  the  Queen's  Bench  Division, 
but  was  afterwards  granted  in  the  Court  of  Appeal,  cause 
to  be  shown  in  the  Queen's  Bench  Division. 

April  25.  Benjamin^  Q.C.,  moved  to  enter  judgment  for 
tb«  defendants :  On  the  undisputed  facts  the  defendants 
are  entitled  to  judgment.  It  is  impossible  to  say  that  the 
rice  was  shipped  in  March  or  April.  .Out  of  the  600  tons 
all  but  four  tons  were  shipped  m  February,  so  that  this 
would  clearly  have  been  a  *Pebruary  shipment,  and  [472 
cannot,  therefore,  be  a  March  shipment.  Alexander  v. 
Vanderzee  {')  was  cited  by  the  plaintiffs,  and  acted  upon 
by  the  learned  judge ;  but  the  facts  there  were  different,  and 
it  is  therefore  not  binding  on  the  court. 

Cohen^  Q.C.,  and  J.  O.  Matheio^  for  the  plaintiffs:  The 
construction  put  by  the  judge  on  the  contract  was  the  right 
one.  The  surrounding  circumstances  must  be  looked  at  in 
giving  a  meaning  to  the  contract ;  and  it  was  an  undisputed 
fact  that  rice  shipped  in  February  would  be  the  spring  crop, 
and  would  be  as  good,  if  not  better,  than  a  March  shipment. 
The  defendants  were  offered  substantially  what  they  con- 
tracted for,  viz.,  a  cargo  of  rice  shipped  in  such  time  as  that 
the  vessel  could  sail  m  March  or  April.  And  it  is  to  be 
observed  that  the  ship  was  named  by  which  the  rice  was 
to  come,  so  that  this  was  the  material  part  of  the  contract ; 
and  the  difference  of  a  week  or  two  in  the  shipment  does  not 
go  to  the  root  of  the  matter,  and  is  immaterial  as  a  condi- 
tion precedent.  Alexander  v.  Vanderzee  (*)  is  really  undis- 
tinguishable. 

lBlackbubn,  J.:  We  will  consider  the  case,  and  will 
probably  give  judgment  in  the  morning.] 

Cur.  adv,  vulL 

April  26.  Blackburn,  J.:  We  have  considered  this 
case,  and  have  come  to  the  conclusion  that  the  motion  for 
judgment  for  the  defendants  should  be  acceded  to,  and 
therefore  the  judgment  will  be  entered  for  the  defendants. 

The  case  turned  upon  this :  There  were  two  contracts, 

0)  Law  Rep.,  7  C.  P.,  680. 
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each  for  300  tons  of  Madras  rice,  to  be  shiped  at  Madras  or  . 

the  coast  during  March  -^  April,  1874  ;  and  consequently 
the  defendants,  if  the  rice  was  properly  shipped,  either  in 
March  or  April,  were  bound  to  take  it,  but  if  it  was  shipped 
in  Februarjr,  though  the  rice  would  be  equally  good,  and 
would  be  jQst  as  advantageous  rice  for  tnem,  it  was  not 
what  they  bargained  for,  and  they  were  not  bound  to  take 
it.  So  that  the  question  is,  whether  the  rice  had  been  ship- 
ped in  March  within  the  meaning  of  the  contract.  There  is 
a  case  of  AlexaTider  v.  Vanderzee  (*),  in  the  Court  of  Ex- 
chequer Chamber,  on  which  my  Brother  Brett  acted  prin- 
473J  cipally,*  *and  which  is  undoubtedly  binding  upon 
ns ;  and  we  are,  therefore,  by  no'  means  to  be  supposed  to 
be  dissenting  from  it     In  that  case  there  was  a  contract  for 

a  cargo  of  maize  for-shipment  in  June  -^  July,  old  style. 
I  may  observe  we  do  not  think  there  is  any  difference,  or, 
at  all  events,  any  substantial  difference,  between  the  phrase 

"a  cargo  for  shipment  in  June -^  July,"  and  "a  cargo 
to  be  shipped  in  March  ^  April ;"  as  far  as  this  goes,  we 
think  the  phrases  mean  the  same  thing.  Two  cargoes  had 
been  shipped,  and  in  each  case  the  commencement  of  the 
shipment  was  in  May,  and  the  shipment  went  on  and  was 
completed  in  June,  and  then  bills  or  lading  were  signed  in 
June  for  the  shipment  which  had  commenced  in  May  and 
finished  in  June.  The  case  was  tried  before  my  Brother 
Brett,  who  asked  the  jury  whether,  in  the  ordinary  business 
sense,  those  shipments  were  June  shipments — though  they 
had  begun  in  May,  being  completed  in  June,  were  they 
June  shipments?  The  jury  found  that  they  were  ;  and  in 
the  Court  of  Error  the  majority  of  the  judges  (they  were 
not  all  agreed)  thought  that  it  was  properly  a  question  for 
the  jury,  and  the  court  held,  the  jury  having  found  that 
these  were  June  shipments,  that  they  were  June  shipments, 
and  that  the  defendant  was  bound  to  take  the  maize. 

Now,  in  the  present  case,  if  the  facts  were  the  same,  we 
should  be  undoubtedly  bound  to  follow  that  decision,  and 
to  say  this  was  a  question  for  the  jury,  and  on  the  finding 
of  the  jury  we  should  have  to  decide  whether  or  no  it  was 
satisfactory.  But  the  undisputed  facts  appear  to  be  these  : 
Out  of  the  8,200  bags  of  rice,  1,780  bags  were  shipped  in  Feb- 
ruary, and  on  the  23d  of  February  that  sViipment  was  com- 
pleted, and  a  bill  of  lading  was  signed.  Another  lot  of 
1,780  bags  was  shipped,  and  a  separate  bill  of  lading  taken 
for  them,  and  on  the  24th  of  February  that  bill  of  lading 

(')  Law  Rep.,  7  C.  P.,  530. 


Vol  L]  ^  QUEEN'S  BENCH  DIVISION.  137 

Shand  v.  Bowes.  1876 

was  signed.  Then  there  was  another  sliipmenfc  of  3,660 
bags  made ;  that  was  completed  on  the  28th  of  February, 
and  the  bill  of  lading  was  signed  on  that  day.  So  that 
these  three  parcels,  making  very  nearly  nine-tenths  of  the 
whole  quantity,  were  in  every  sense  of  the  word  shipped  in 
February,  the  shipment  being  completed  and  the  bill  of 
lading  signed  in  February.  The  next  parcel  of  1,080  bags  is 
in  a  different  position.  The  shipment  was  *com-  [474 
menced  in  February,  and  the  greater  part  of  it,  namely, 
1,030  bags,  was  shipped  and  put  on  board  in  February, 
and  the  shipment  of  that  parcel  was  not  completed  until* 
the  3d  of  March,  fifty  bags  being  put  on  board  in  the  month 
of  March,  and  then  the  bill  of  lading  was  signed  on  the  3d 
of  March.  Now,  if  the  shipment  of  all  four  parcels  had 
been  like  that  last,  commenced  in  February,  but  completed 
and  the  bills  of  ladinjj  signed  in  March,  tlie  case  would 
have  been,  as  far  I  perceive,  identical  with  the  case  of  Alexan- 
ders, Vanderzeei^) ;  and  we  should  have  been  bound  to  say 
this  was  a  question  for  the  jury,  and  being  left  to  the  jury, 
and  the  jury  having  found  for  the  plaintiffs,  we  should 
have  to  determine  whether  it  was  a  satisfactory  verdict. 
But  in  the  view  we  take  of  it,  it  is  not  necessary  to  decide 
that  at  all,  for  the  three  earlier  parcels  were,  in  every  sense 
of  the  word,  completely  shipped  in  February.  They  were 
put  on  board  in  February,  the  loading  was  completed  in 
February,  and  the  bills  of  lading  were  signed  in  February ; 
and  if  this  had  been  a  contract  for  a  February  shipment 
instead  of  a  March  shipment,  there  could  be  no  doubt  that 
these  three  parcels  would  have  been  in  every  sense  of  the 
word  shipped  in  February.  That  being  so,  it  does  not  be- 
come necessary  to  consider  whether  or  not  the  last  parcel, 
the  shipment  of  which  was  completed  in  March,  and  the 
bill  of  lading  signed  in  March,  was  shipped  in  March  or 
not,  for  the  defendants,  when  they  bargain  for  about  600 
tons  to  be  shipped  in  March,  are  not  bound  to  accept  four 
tons  shipped  in  March  and  596  that  were  shipped  m  Feb- 
ruary. They  are  entitled  substantially  to  have  the  whole 
quantity  contracted  for  shipped  in  March,  and  consequently, 
upon  that  view,  the  defendants  are  entitled  to  the  verdict, 
upon  the  undisputed  facts. 

We  think  it  right  to  say  that,  had  it  become  necessary  to 
determine  whether  or  not  the  verdict  of  the  jury  was  satis- 
factory, looking  at  the  evidence,  which  seems  to  have  been 
strong  on  the  one  side — without  saying  whether  it  was 
wrong — we  might  have  desired,  in  our  discretion,  to  give  a 

Q)  Law  Rep.,  V  C.  P.,  530. 

17  Eng.  Rep.  18 
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fresh  jury  an  opportunity  of  saying  what  view  they  took  of 
the  matter ;  but  in  the  view  we  take  of  it,  tliat  the  large 
475]  proportion  of  the  shipment  was  *clearly  a  February 
shipment,  we  think  the  defendants  are  entitled  to  judgment. 

Mellor,  J. :  I  am  of  the  same  opinion  entirely,  and  for 
the  same  reasons.  I  think  in  no  sense  could  nine- tenths  of 
these  bags  of  rice  which  were  put  on  board  be  said  to  be 
otherwise  than  rice  shipped  in  February,  the  loading  hav- 
ing been  completed  in  February,  and  the  bills  of  lading  given 
in  February.  Therefore  I  certainly  entirely  concur  in  the 
opinion  of  my  Brother  Blackburn  with  regard  to  the  con- 
struction of  the  contract.  I  only  wish  to  guard  myself 
from  it  being  supposed  that  I  in  any  sense  depart  from 
what  was  done  in  the  case  of  Alexander  v.  Vanderzee  ('). 
The  facts  distinguish  that  case  from  the  present,  and  it  is 
unnecessary,  therefore,  to  do  more  than  to  say,  if  the  facts 
had  been  the  same  I  should  have  felt  bound  by  it,  not 
merely  because  it  was  a  binding  authority,  but  because  1 
agree  with  the  opinion  that  the  facts  there  raised  a  question 
for  the  jury. 

In  the  present  case  I  am  of  opinion  that  we  ought  to  order 
the  verdict  to  be  entered  for  the  defendants. 

Lush,  J.:  I  entirely  concur  in  the  judgments  of  my 
learned  Brothers,  and  I  have  nothing  to  add. 

Blackburn,  J. :  As  to  the  rule  for  a  new  trial,  as  far  as 
this  court  is  concerned,  we  give  no  decision,  and  it  will 
drop. 

JudgTnentfor  the  defendants. 

Solicitors  for  plaintiffs:  Stevens^  Wilkinson  &  Harries. 
Solicitors  for  defendants :  Lattey  <B  Hart 

Q)  Law  Rep.,  7  C.  P.,  530. 
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476]  *RoBERTS  V.  Page  and  Another. 

Friendly  Society— l^  d?  19  Vict.  c.  68,  ».  19—21  db  22  VicL  c.  101,  «.  1— Proceed- 
ing touching  the  Right  of  the  Society — Action  ctgaimt  Secretary. 

By  the  Friendly  Societies  Act  (18  A  19  Vict.  c.  68),  s.  19,  the  trustees  of  any 
society  are  authorized  to  bring  or  defend  any  action,  suit,  or  prosecution  in  law  or 
equity,  touching  or  concerning  the  property,  right,  or  claim  to  property  of  the 
society. 

By  s.  7  of  21  A  22  Vict.  c.  101,  in  any  proceeding  under  this  act  or  the  above  act 
against  a  society,  it  shall  be  sufficient  to  make  the  secretary  or  other  officer  of  the 
society,  at  the  time  of  the  plaint  or  complaint,  the  defendant 

Proceedings  having  been  taken  by  a  member  of  a  society  in  a  county  court 
to  enforce  a  claim  against  the  society,  a  compromise  was  oome  to  between  the 
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plaintiff,  the  solicitor  of  the  member,  and  the  society,  by  which,  inUr  cUia,  the 
8<X!iety  promised  to  pay  the  plaintiff  certain  costs  and  charges.  These  costs  and 
charges  not  having  been  paid,  the  plaintiff  sued  the  secretary  of  the  society  in  a 
superior  court : 

Held,  that  this  was  a  proceeding  within  s.   19  touching  the  right  of  the  society, 
and  was  properly  brougnt  against  the  secretary  under  s.  7. 

Action  against  J.  P.  Page,  secretary  of  the  Eye  and  West 
Suffolk  district  of  the  Ancient  Order  of  Foresters  Friendly 
Society,  and  W.  Baker,  secretary  of  Court  Brave  Old  Oak, 
No.  3,658,  held  at  Mendlesham,  a  branch  of  the  said  Ancient 
Order  of  Foresters  Friendly  Society,  established  in  pur- 
suance of  the  statutes  relating  to  friendly  societies,  the  rules 
of  which  society  have  been  duly  certified  by  the  registrar 
of  friendly  societies  in  England:  that  before  and  at  the 
time  of  the  making  of  the  agreement  hereinafter  men- 
tioned, one  T.  Hipperson,  being  a  member  of  the  society, 
had  preferred  a  claim  before  the  appeal  committee  thereof, 
and,  upon  the  neglect  and  refusal  of  the  said  committee  to 
hear  the  claim,  had,  according  to  the  statute  in  that  be- 
half (*),  made  an  application  for  relief  against  the  said 
society  to  the  county  court  of  Suffolk  at  Stowmarket,  and 
had  employed  the  plaintiff  to  act  as  attorney  and  solicitor 
on  his  behalf  in  and  about  preferring  the  said  claim  before 
the  said  committee,  and  in  and  about  making  and  conduct- 
ing the  said  application  to  the  said  county  court  and  trans- 
acting all  necessary  and  proper  business  in  connection  there- 
with, and  the  plaintiff  acting  as  such  attorney  and  solicitor 
as  *aforesaid,  nad  incurred  divers  costs  and  expenses  [477 
in  and  about  preparing  the  said  claim  and  conducting  the 
said  application  as  aforesaid.  Whereupon  it  was  agreed 
by  and  between  the  plaintiff  and  the  society  that,  in  con- 
sideration that  the  plaintiff  would  advise  Hipperson  to 
withdraw  from  the  application  to  the  county  court,  and 
would  procure  a  stay  oi  proceedings  therein,  the  aforesaid 
claim  OI  Hipperson  should  be  forthwith  heard  by  the  com- 
mittee of  the  society,  and  that  the  society  would  pay  the 
costs  and  expense  then  already  incurred  bv  the  plaintiff  in 
and  about  preferring  the  claim  before  the  committee  as 
aforesaid,  and  so  much  of  the  costs  and  expenses  so  incur- 
red in  and  about  conducting  the  application  to  the  county 
court  as  should  be  ascertained  and  found  to  be  payable 
upon  a  taxation  as  between  party  and  party.  The  plaintiff 
did  so  advise  Hipperson  to  withdraw  from  the  application 
to  the  county  court,  and  did  procure  a  stay  of  proceedings 
therein.  And  a  taxation  was  duly  made  as  between  party 
and  party  in  respect  of  the  costs  and  expenses  as  agreed. 

'     (1)  See  18  <fc  19  Vict.  c.  63,  s.  41. 
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Breach,  non-payment  of  the  £25  14^.  3d.,  the  amount  of 
such  costs,  &c. 

Second  count,  repeating  the  allegations  contained  in  the 
first  count  so  far  as  they  relate  to  the*  circumstances  exist- 
ing before  and  at  the  time  of  the  making  of  the  agreement 
therein  mentioned.  That  thereupon  it  was  agreed  between 
the  plaintiff  and  Arthur  Frederick  VuUiamy,  on  behalf  of 
the  society,  as  follows  : 

^^  Debenham,  Suffolk^  November  18^A,  1874. 
"A.  F.  Vulliamy,  Esq.,  Ipswich. 

"  Hipperson  v.  Foresters  Friendly  Society. 
^'  Dear  Sir, — I  have  received  and  am  obliged  for  your  letter 
of  the  17th  inst.  I  have  no  wish  to  take  this  case  into  court 
if  we  can  come  to  a  satisfactory  arrangement  without,  ify 
client  is  a  very  poor  man,  and  has  been  put  to  very  heavy 
expenses,  and  if  you  will  agree  to  pay  my  counsel's  fees, 
with  brief,  which  are  already  incurred,  and  my  costs  of 
attending  the  appeal  committee  of  Mendlesham,  with  my 
client,  Mr.  Hipperson,  on  the  26th  August  last,  and  the 
costs  as  between  party  and  party,  and  also  undertake  that 
the  case  shall  be  forthwith  neard,  I  shall  be  happy  to'  stay 
478]  further  proceedings.  I  will  come  over  to  Ipswich  *by 
the  first  train  to-morrow  morning  from  Stowmarket,  and 
hope  to  be  with  you  about  half-past  10 ;  but  as  it  is  market 
day  at  Stowmarket,  must  return  very  shortly,  and  hope 
your  client  will  be  in  the  way  and  a  satisfactory  arrange- 
ment completed.  This  letter  is  without  prejudice. 
•  "Yours  truly, 

"Oscar  W.  Roberts." 

'^Ipswich,  November  Idth,  1874. 
"O.  W.  Roberts,  Esq.,  Solicitor,  Debenham. 

"A.  O.  F.  V.  Hipperson. 
"  I  have  seen  my  clients  this  morning,  and  they  have 
instructed  me  to  consent  to  your  letter  of  the  18th  inst. 
The  appeal  will  be  heard  within  three  weeks,  of  which  your 
client  will  have  due  notice. 

"Yours  truly, 

"A.  F.  Vulliamy." 

This  count  then  concluded  like  the  first. 

Demurrer  and  joinder. 

Merewether,  in  support  of  the  demurrer :  It  is  only  by 
force  of  the  Friendly  Societies  Acts  that  an  officer  of  a 
society  can  be  sued.  By  s.  7  of  21  &  22  Vict.  c.  101,  "  In  any 
proceeding  under  the  said  recited  act  [18  &  19  Vict.  c.  68J 
or  this  act  against  a  society,  it  shall  be  sufficient  to  make 
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the  secretary  or  other  officer  of  the  society,  at  the  time  of 
the  plaint  or  complaint  being  entered  or  made,  the  defen- . 
dant  in  such  proceeding,  by  his  name  and  the  title  of  the 
office  he  holds  in  the  society  .  .  .  ;"  that  refers  only  to 
plaint  or  complaint,  arid  not  to  an  action.  By  s.  19  of  18  & 
19  Vict.  c.  63,  ''  The  trustees  of  any  such  society  are  hereby 
authorized  to  bring,  or  defend,  or  cause  to  be  brought  or 
defended,  any  action,  suit  or  prosecution  in  any  court  of 
law  or  equity,  touching  or  concerning  the  property,  right, 
or  claim  to  property  of  the  society  for  which  they  are  such 
trustees ;  and  such  trustees  shall,  in  all  cases  concerning  the 
real  or  personal  property  of  such  society,  sue  and  be  sued, 
plead  and  be  impleaded,  in  any  court  of  law  or  equity,  in 
their  propernames,  as  trustees  of  such  society,  without  any 
other  description.  .  .  "  It  will  be  argued  for  the  plaintiff  that 
the  secretary  is  substituted  for  the  trustees  by  s.  7  of  the 
*second  act ;  but  that  is  not  so :  s.  19  remains,  and  [479 
applies  to  actions,  while  s.  7  applies  to  proceedings  in  the 
county  court  and  before  justices.  Bat  even  if  the  secretary 
is  to  be  taken  as  substituted  for  the  trustees,  this  is  not  such 
an  action  as  is  contemplated  by  s.  19  ;  for  it  simply  relates  to 
a  contract  compromising  a  law  proceeding,  and  does  not 
touch  or  relate  to  the  real  or  personal  property  of  the 
society. 

[Ltjsh,  J.:  It  is  an  action  relating  to  the  right  of  the 
society;  the  words  are,  "any  action  .  .  .  touching  or  con- 
cerning the  property,  right,  or  claim  to  property  of  the 
society."] 

*' Right  or  claim  to  property"  means  right  to  property 
or  claim  to  property,  which  this  is  not. 

Loyd^  for  the  plaintiff,  was  not  called  upon. 

Blackburn,  J.:  I  am  of  opinion  that  there  must  be 
judgment  for  the  plaintiff.  The  friendly  society  had  en- 
tered into  a  contract  for  the  compromise  on  equitable  terms 
of  a  pending  proceeding  against  them.  The  plaintiff  sues 
on  that  contract,  being  the  attorney  for  the  member  who 
had  commenced  the  proceedings  against  the  society.  Noth- 
ing is  stated  to  sliow  that  the  client  might  not  have  sued 
the  society.  '  The  question  is,  how  is  the  plaintiff  to  enforce 
the  agreement  ?  1  he  friendly  society  is  constituted  under 
the  statute,  and  by  the  enactments  of  the  statute  it  is  not 
everything  that  the  society  can  do ;  but  there  are  certain 
matters  included  in  which  the  society  has  a  concern,  either 
relating  to  property  or  by  which  it  is  liable  to  have  its 
funds  taken  away.  By  18  &  19  Vict.  c.  63,  s.  19,  'Hhe 
trustees  of  such  society  are  authorized  to  bring  or  defend 
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any  action,  suit,  or  prosecution  in  any  court  of  law  or 
equity,  touching  or  concerning  the  property,  right,  or  claim 
to  property  of  the  society ;.  and  such  trustees  shall  and 
may,  in  all  cases  concerning  the  real  or  personal  property 
of  such  society,  sue  and  be  sued  in  any  court  of  law  or 
equity  in  their  own  names."  It  seems  to  me  that  in  this 
action  the  society  is  interested  in  a  contract  in  which  the 
right  to  property  is  concerned,  and  that  it  is  not  a  matter 
ultra  vires.  Then  s.  7  of  21  &  22  Vict.  c.  101  says  that,  in 
any  proceeding  under  the  recited  act  or  this  act  against  a 
society,  it  shall  be  sufficient  to  make  the  secretary  or  other 
480]  officer  the  defendant.  Is  an  action  which  would  *be 
against  a  trustee  under  the  first  act  a  proceeding  under  that 
act  ?  I  think  it  is  ;  and  it  is  unnecessary  to  inquire  whether 
this  would  be  a  proceeding  under  the  second!^  act.  Judg- 
ment must,  therefore,  be  for  the  plaintiff. 

Lush,  J.:  I  am  of  the  same  opinion.  Certain  contracts 
are  competent  to  the  society  to  make.  The  employment  of 
a  solicitor  seems  to  be  contemplated  by  ss.  19  and  24.  How 
is  he  to  recover  his  costs  ?  Surely  he  is  not  to  be  left  with- 
out remedy.  Practically  it  would  be  so,  if  he  must  sue 
every  individual  member.  It  must  have  been  the  intention 
of  tne  act  to  do  away  with  this  difficulty,  and  to  enable 
him  to  proceed  against  the  officer  of  the  society.  It  seems 
to  me  that  the  terms  of  s.  19  are  wide  enough  to  include 
the  present  case.  ''  Right "  means  something  beyond  "  prop- 
erty," or  ''claim  to  property." 

Field,  J.:  It  seems  to  be  established  that  this  contract 
was  one  which  the  society  might  lawfully  enter  into.  The 
society  is  a  fluctuating  body,  and  such  body  having  entered 
into  the  contract,  the  Legislature,  to  prevent  the  injustice 
which  would  ensue  if  there  was  nobody  who  could  be  sued 
but  the  members  of  the  society  at  large,  has  given  facilities 
by  naming  persons  who  may  sue  or  be  sued,  viz.,  the  trus- 
tees uuder  the  first  act,  for  which  the  secretary  or  other 
officer  is  substituted  in  the  second  act.  And  they  are  to 
bring  or  defend  any  action  touching  or  concerning  the  prop- 
erty, right,  or  claim  to  property  of  the  society.  The  ques- 
tion is,  whether  that  goes  far  enough  to  include  the  present 
case.  The  property  of  the  society  might  certainly  be  affected 
in  the  present  action ;  and  therefore  I  think  the  action  is 
rightly  brought  against  the  officer. 

Judgment  for  the  plaintiff. 

Solicitor  for  plaintiff :  O.  J,  Brownlow. 

Solicitors  for  defendants :    Vulliamy  &  Co. 
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We  have  statutes  quite  similar  in  suits  by  and  against  sach  companies 

many  of  the  states,  under  which  suits  (chap.   258,   Laws  1849,  amended   by 

are  brought  by  and  against  one  or  more  chapter  158,  Laws  1853),  and  under  the 

of  the  officers  of  a  joint  stock  company  provisions    of   the    state    constitution 

or  association,  consisting  of  more  than  relative  to  corporations  (art.  8),  to  be 

a  stated  number  of   persons.     As  to  regarded,  for  the  purposes  of  the  action 

such  actions,   see  Moak's   Van    Sant-  against  the  company,  substantially  as  a 

voord's  Pleadings,  pp.  96-7, 128-4,  171.  corporation  sole  :  Wescotfr  v.  Fargo,  61 

It  is  not  necessary  that  the  individ-  N.  Y.,  542,  affirming  6  Lans.,  821,  68 

uals  comprising    the    members    of    a  Barb.,  849. 

voluntary    association,    consisting    of  A  member  of  a  joint  stock  express 

more  than  seven  associates,  shoald  be  company    may    maintain    an    action 

made  parties  to  an  action  against  it.  against  it  in  the  manner  prescribed  by 

The  action  is  well  brought  against  the  said  statate  (i.e.,  against  its  president 

president  of  *  the  association,  named  as  or  treasurer),  to  recover  for  goods  lost 

defendant :   Olery  «.  Brown,  51  How.  which  were  delivered  to  it  for  trans- 

Prac.,  92.  portation,  the  same  as  if  he  was  not 

The  president  or  treasurer  of  a  joint  connected  with  the  company  :  Wescott 

stock  company  or  association  consisting  v.  Fargo,  61  N.  Y.,   542,   affirming  6 

of  seven  or  more  members,  is,  xmder  Lans. ,  319,  68  Barb. ,  849. 

the  provisions  of  the  act  in  relation  to  See  also  16  Eng.  Rep.,  778  note. 


[1  Queen's  Bench  Division,  487.] 
Jan.  28,  31,  1876. 

*RusTOMjEE  V.  The  Queen.  [487 

Pdition  of  Right — 'Money  received  by  the  Queen  from  foreign  Stale  on  Account  of 
I>ebtB  due  from  Subjects  of  that  State  to  Britie^i  Subjects — Statute  of  Limitations, 

By  a  treaty  between  the  Queen  of  England  and  the  Emperor  of  China,  the  Empe- 
ror ac^eed  to  pay  to  the  British  government  the  sum  of  3,000,000  dollars  on  account 
of  debts  due  to  British  subjects  n*om  certain  Chinese  merchants,  who  had  become 
insolvent,  being  largely  indebted  to  British  merchants.  The  money  having  been 
received  by  the  British  government : 

Held,  that  a  petition  ot  right  would  not  lie  by  one  of  the  British  merchants  to 
obtain  payment  of  a  sum  of  money  alleged  to*be  due  to  him  from  one  of  the  Chinese 
merchants. 

The  Statute  of  Limitations  does  not  apply  to  a  petition  of  right. 

This  case  resembling  somewhat  the  condition  of  affairs 
resulting  from  the  recent  Geneva  arbitration  between  Eng- 
land and  the  United  States,  the  head  note  is  given  to  call 
attention  to  the  case  should  it  chance  to  be  of  interest  to 
any  member  of  the  profession. 
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[I  Queen's  Bench  Division,  499.] 
May  2,  1876, 

499]  *Dawkins  v.  Prince  Edward  of  Saxe  Weimar. 

Dawkins  v.  Wynyard. 
Dawkins  v.  Stephenson. 

Abtue  of  Proeets  of  Court — Staying  frivolo^tit  and  vexatiotu  Action — Groundless  Action 

offaintl  public  Officer, 

Actions  were  brought,  charing  the  defendants  with  conspiring  \o  make,  and 
making,  false  statements  respecting  the  plaintiff,  an  officer  in  the  army,  to  the  com- 
mander-in-chief|  whereby  the  plaintiff  was  placed  on  half-pay.  Upon  application  to 
stay  the  actions  as  frivoloas  and  vexations,  and  an  abnse  of  the  process  of  the  court, 
it  was  stated  in  the  defendants'  affidavits  that  the  actions  were  for  acts  done  by  the 
defendants  in  the  due  course  of  their  duty  as  members  of  a  military  court  of  inquiry, 
and  this  was  not  denied  by  the  plaintiff :  ' 

Hddy  that  the  actions  ouglit  to  be  stayed,  on  the  ground  that  Dawkins  v.  Lord 
Jiokehy  (14  Eng.  R.,  127;  Law  Rep.,  7  H.  L.,  744),  was  a  case  directly  in  point  that 
an  action  under  such  circumstances  would  not  lie. 

Castro  v.  Murray  (13  Eng.  R.,  858 ;  Law  Rep.,  10  Ex.,  213)  followed. 

Applications  having  been  made  at  Chambers  to  stay 
these  actions  as  frivolous  and  vexatious,  and  an  abuse  of 
the  process  of  the  court,  they  were  referred  to  the  court. 

It  was  alleged  in  each  action  that  the  plaintiflf  was  a 
lieutenant-colonel  in  the  army  and  a  captain  in  the  regi- 
ment of  Coldstream  Guards,  and  that  the  defendant 
wrongfully  and  maliciously  conspired* with  other  persons, 
by  falsely,  and  without  any  reasonable  or  probable  cause, 
representing  to  the  commander-in-chief  that  the  plaintiff 
was  unfit  to  command  in*  tbe  said  regiment,  to  deprive 
the  plaintiff  of  his  rank  of  lieutenant-colonel,  and  of  his 
commission  as  captain,  and,  in  furtherance  of  the  said 
conspiracy,  the  defendant  and  the  said  other  persons  did 
falsely  and  maliciously,  and  well  knowing  the  same  to 
be  false,  and  without  any  reasonable  or  probable  cause, 
represent  to  the  commander-in-chief  as  aforesaid,  whereby 
the  plaintiff  was  deprived  of  his  rank  of  lieutenant- 
colonel  and  of  his  commission  as  captain.  A  second  count 
in  each  action  varied  the  allegatipn  of  damage,  by  saying 
that  the  plaintiff  was  pla'ced  on  half-pay,  and  was  injured 
in  his  reputation  as  an  officer,  and  was  deprived  of  his  rank 
and  commission. 

In  support  of  the  application  to  stay  proceedings  in  each 
action,  the  defendant  made  an  affidavit,  stating  in  sub- 
stance that,  in  February  and  March,  1865,  he  was  a  member 
500]    of  a  military  court  of  *inquiry  upon  the  conduct  of 
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the  plaintiff,  then  a  lieutenant- colonel  in  the  Coldstream 
Guards,  which  court,  in  the  discharge  of  its  official  and' 
judicial  duties,  reported,  on  the  29th  of  March,  1865,  to  the 
commander-in-chief,  and  that  the  action  was  brought  for 
and  in  respect  of  the  official  and  judicial  acts  donel)y  the 
plaintiff  as  member  of  the  court  of  inquiry,  and  for  and  in 
respect  of.no  other  matter  or  thing  whatsoever;  that  when 
he  oecame  a  member  of  the  court  ne  knew  nothing  of  the 
plaintiff  personally,  and  the  allegations  in  the  declaration, 
charging  him  with  conspiracy  and  false  representation,  were 
without  foundation. 

In  answer  to  the  application,  the  plaintiff  made  in  each 
action  an  affidavit,  saymg  in  substance  that  the  action  was 
not  brought  vexatiously  or  frivolously,  or  in  abuse  of  the 
process  of  the  court,  but  perfectly  hona  fide  and  to  vindi- 
cate his  position  and  character,  and  that  he  was  prepared  to 
support  the  same  by  evidence  in  his  possession.  The  plain- 
tifirs  affidavits  in  the  second  and  third  actions  contained 
also  an  express  statement  that  the  allegations  in  the  declara- 
tion, charging  conspiracy  and  false  representation,  were 
true  and  well  founded. 

C.  S.  BoweUy  for  the  defendants  in  the  first  and  second 
actions :  The  declarations  disguise  the  real  nature  of  the 
actions.  When  their  real  nature  is  looked  at,  they  are 
found  to  be  thoroughly  untenable,  the  law  being  clearly 
settled  by  DawMns  v.  Lord  Iiokeby{').  The  actions 
ought,  therefore,  to  be  stayed  as  frivolous  and  vexatious, 
and  an  abuse  of  the  process  of  the  court:  Castro  v. 
Murray  ('). 

Anstie^  for  the  defendant  in  the  third  action. 

H.  MaithewSy  Q.C.  {Holl  with  him),  for  the  plaintiff: 
There  is  no  precedent  for  staying  such  actions  as  these.  The 
declaration  in  each  shows  a  good  cause  of  action. 

[Blackburn,  J.:  But  upon  the  affidavits  it  appears 
clearly  that  the  actions  are  brought  solely  l;i  respect  of  offi- 
cial and  judicial  acts  done  by  the  defendants  as  members  of 
a  military  court  of  inquiry,  and  that  there  was  no  conspiracy 
save  the  necessary  combination  between  the  members  of  the 
court.] 

*It  is  consistent  with  the  affidavits  that  the  mem-  [501 
bers  of  the  court  agreed  together,  before  entering  on  the 
inquiry,  to  get  rid  of  the  plaintiff ;  and,  at  all  events,  it 
has  never  been  decided  that  the  members  of  a  military 
court  of  inquiry,  acting  maliciously,  are  privileged  as  the 

(1)  Law  Rep.,  8  Q.  P.,  265;  Law  Rep.,        (<)  Law  Rep.,  10  Ex.,  218. 
7  H.  L..  744. 

17  Eng.  Rep.  19 
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members  of  a  superior  court  would  be.  [He  referred  to 
*Daw7cins  v.  Lord  PavZet  {').'] 

Blackburn,  J. :  I  think  there  is  no  doubt  that  we  must 
stay  these  proceedings.  With  regard  to  the  substantial 
merits  of  the  matter,  1  think,  notwithstanding  all  that  Mr. 
Matthews  has  said,  no  one  who  reads  the  affidavits  can 
doubt  in  the  slightest  degree  what  they  are.  The  declara- 
tion contains  a  great  many  uglv  words,  no  doubt ;  but  the 
substance  of  it  is  that  these  different  defendants  conspired, 
combined,  and  agreed  together  to  make  a  report  to  the  com- 
mander-in-chief, which  report  is  said  to  be  false  and  mali- 
cious, and  in  consequence  of  which  Colonel  Dawkins  was 
put  on  half- pay.  If  the  matter  had  stood  in  that  way 
alone,  there  would  have  been  a  cause  of  action,  because  the 
combining  and  confederating  might  have  been  done  as  any 
men  might  combine  and  confederate ;  but  then  the  affida- 
vits of  each  of  the  defendants  distinctly  say — I  do  not  see 
how  they  could  more  distinctly  say  it — We  were  members 
of  a  court  of  inquiry.  Until  we  were  appointed,  we  knew 
nothing  of  Colonel  Dawkins,  heard  nothing,  and  cared 
nothing  about  him ;  and  the  combination  which  is  alleged 
in  the  declaration  was  solely  that  we,  as  members  of  the 
court  of  inquiry,  having  heard  the  evidence,  met  and 
agreed  on  what  we  would  report,  and  did  report  accord- 
ingly, in  the  course  of  our  judicial  duty,  and  in  no  other 
way  whatsoever.  Now,  upon  that,  if  that  is  the  true  state 
of  the  case,  we  are  of  opinion  that  no  cause  of  action  can 
be  shown.  Colonel  Dawkins  does  not  meet  that  in  the  affi- 
davit in  reply.  He  does  not  pretend  that  any  other  repre- 
sentation was  made  than  the  report  made  judicially  by  the 
tribunal,  or  that  there  is  any  ground  for  saying  there  was 
any  other  combination  than  the  necessary  combination  be- 
tween the  members  of  a  court  about  to  agree  in  a  judgment 
or  report.  Upon  that  I  can  come  to  no  conclusion,  except 
that  the  defendants'  affidavits  are  strictly  true,  and  are  ad- 
502]  mitted  to  be  strictly  true.  Colonel  Dawkins,  ^though 
he  may  be  very  wrong-headed  to  try  and  proceed  with  liti- 
gation which  is  utterly  hopeless,  will  not  say  a  word  that  is 
not  perfectly  true.  • 

Then  there  is  a  more  material  thing  to  consider  ;  and  that 
is,  have  we,  although  we  see  the  action  is  utterly  ground- 
less, a  right  to  stop  it  summarily?  I  grant  that  is  a  juris- 
diction which  in  all  cases  should  be  very  carefully  exercised 
by  the  court.  But  in  Castro  v.  Murray  \^\  which  was  a 
stronger  case  than  this,  the  Court  of  Exchequer  stayed  an 

(»)  Law  Rep.,  6  Q.  B.,  9#.  («)  Law  Rep.,  10  Ex.,  218. 
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action  against  a  public  officer  charging  him  with  not  per- 
forming a  public  duty,  the  action  being  absolutely  without 
foundation.  In  the  present  case,  although  the  declaration 
is  freely  sprinkled  over  with  such  words  as  "malice," 
*' fraud,"  "combination,"  and  the  like,  the  substance  of 
the  action  is  that  the  defendants  held  a  court  of  inquiry  in 
obedience  to  Her  Majesty's  commands,  as  a  military  tri- 
bunal, and  made  a  report.  No  action  can  lie  against  them 
for  that ;  Dawkins  v.  Lord  Rokeby  (*),  in  the  House  of  Lords, 
which  is  similar  in  its  circumstances,  has  determined  the 
precise  point.   I  therefore  think  we  should  stay  these  auctions. 

Mellor,  J.:  I  am  of  the  same  opinion.  I  wish  to  say 
no  more  about  the  merits  of  the  case  than  this.  No  doubt 
Colonel  Dawkins  thinks  he  has  been  ill  used,  and  has  a  very 
strong  opinion  that  those  who  have  decided  against  him  in 
these  inquiries  have  done  so  unfairly.  He  has  brought  va- 
rious actions  as  the  result  of  that  opinion.  It  is  to  his 
credit  that  when  these  defendants  swear  that  all  they  did, — 
the  action  they  took,  and  the  report  they  made,— was  only 
in  their  judicial  character,  he  does  not  deny  it.  They  say 
there  was  no  foundation  for  these  proceedings  but  the  judi- 
cial acts  which  they  did  as  constituting  a  military  tribunal ; 
and  according  Jo  all  the  authorities  and  all  the  dicta  to  be 
found  in  the  various  cases  to  which  the  litigation  of  Colonel 
Dawkins  has  given  rise,  that  tribunal  has  been  clearly  shown 
to  be  a  tribunal  before  which  a  witness  or  any  other  person 
in  the  course  of  his  duty  would  be  protected  on  the  princi- 
ple on  which  jurymen^  witnesses,  judges  of  all  kinds,  are 
protected.  I  am  clearly  of  opinion  that  if  this  action  were 
not  stopped.  Colonel  Dawkins  *would  never  get  to  [503 
the  jury.  It  is  manifest  upon  the  face  of  the  declaration 
and  the  affidavits  that  it  would  come  to  a  nonsuit.  I  think 
we  should  be  allowing  the  time  of  the  public  and  the  court 
to  be  wasted  if  we  did  not  interpose  and  take  this  course, 
Laving  the  authority  to  do  so,  as  I  consider,  fully  estab- 
lished by  Castro  v.  Murray  ('),  which  is  a  decision  not  only 
of  the  Court  of  Exchequer,  but  having  the  concurrence  of 
all  the  judges  of  the  Court  of  Exchequer,  for  all  the  judges 
of  the  Court  of  Exchequer  were  consulted  before  the  opinion 
of  my  Brother  Bramwell  was  pronounced. 

Blackburn,  J. :    It  is  not  a  case  for  costs. 

Rule  absolvie  witTiout  costs.     . 

Solicitors  for  plaintiff :  Oascotte^  Wadham  &  Daw. 
Solicitors  for  defendants :    Duncan^  Murton  &  Co.;  Wal- 
ters.  Young  &  Co.;  Vizard^  Crowder  &  Anstie. 

(»)  Law  Rep.,  7  H.  L.,  744.  O  Law  Rep.,  10  Ex.,  218. 
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The  court  unqaestionnbly  possesses  tion  against  several  for  one  specific 

the  power  to  stay  proceedings  in  a  suit  damage,  recovers  and  reaves  a  satis- 

clearly    and    palpably    vexatious,  for  faction   from  any  one  of    them,   the 

everygcoart  possesses  the  inherent  pow-  court,  for  the  same  cause,  will  stay 

er  to  prevent  an  abttse  of  its  process.  proceedings  in  any  action  he  may  bring 

As  matter  of  practice,  however,  it  against    the    others :     1    Burr.    Prac. 

will  not  usually  do  so  except  in  cases  (2d  ed.),  410  ;  Graham's- Prac.  (2d  ed.), 

where  the  party  against  whom  the  mo-  553. 

tion  is  made  does  not  substantially  con-        In  some  cases  the  court  should  stay 

tradict  the  assertion  of  the    moving  proceedings  without  the  payment  of 

party,  as  to  the /octo  which  entitle  him  costs,  as  where  an  action  is  commenced 

to  a  stay  on  the  ground  that  the  action  without  any  previous  demand,  imme- 

is  frivolous  and  vexatious  :    1  Tidd's  diately  on  the  maturity  of  a  note,  or 

Prac,  (4th  Am.  ed.),  580,  citing  Turner  immediately  after  the  delivery  of  goods 

«.  Taylor,   and  Brown  v.   Middleton,  sold,  or  where  an  action  is  commenced 

two  MS.  cases  ;  3  Ghitty's  Gen.  Prac.  for  the  purpose  of  making  costs  with- 

(Am.  ed.  1836),  630,  634 ;  1  Burr.  Prac.  out  giving  the    defendant  an  oppor- 

(2d  ed.),  410  ;  Graham's  Prac.  (2d  ed.),  tunity  to  pay  the  demand.     In  all  such 

450,    553;    2  Wait's    Prac,   618-19;  cases,  the  proceedings  should  be  stayed, 

Burke  v.  GloV^er,  21  U.  C.  Q.  B. ,  290.  upon  prompt  payment  of  the  debt  into 

If  the  defendant  dispute  neither  the  court,  without  costs  :    2  Wait's  Prac. , 

cause  of  action,  nor  the  amount  of  debt  619  ;  Jefferies  v.  Sheppard,  8  Bam.  & 

or  damages  claimed,  he  may  move  the  Aid.,  696  ;    Macintosh  v.  Haydon,  Ry. 

court  to  stay  the  proceedings  on  pay-  A  Moody,  362. 

ment  of  the  debt  and  costs.     And  this        In  Jefferies  v.  Sheppard  the  action 

may  be  done  in  all  cases  where,  at  com-  was    brought    against    a   sheriif    for 

mon  law,  the  defendant  may  pay  money  moneys  collected  soon  after  the  .receipt 

into  court :  1  3arr.  Prac  (2d  ed),  140,  of  the  money  without  a  previous  de* 

409  ;  2  Wait's  Prac,  618-19.  mand. 

So  where  a  person  has  a  right  of  ac- 


[1  Queen's  Bench  Division,  507.] 
Feb.  12,  1876. 

607]    *  Stribley  v.  The  Imperial  Marine  Insurance 

Company. 

Marine  Iruurance — Concealment — Non-commiimeation  hy  Agent  of  Assured. 

In  an  action  on  a  policy  on  the  ship  Jessie  "  at  and  from  Mazagan  to  the  United 
Kingdom,"  it  appeared  that  the  ship  arrived  at  Mazagan  on  the  27th  of  December, 
1873,  and  that  the  last  news  the  assured,  the  plaintiff,  had  of  her  was  a  letter  from 
her  cflptain,  dated  the  9th  of  January,  1874,  and  received  on  the  21  st  of  Januarv,  in 
which  the  captain  said  he  had  bad  a  fine  passage  out  and  had  commenced  loading, 
but  was  delayed  by  bad  weather,  and  would  write  again  before  sailing.  The  ship 
had,  it  afterwards  appeared,  lost  an  anchor  by  bad  weather  while  at  Mazagan,  and 
the  captain  had  made  a  protest  on  tlie  Sd  of  January,  but  he  did  not  mention  the 
fact  in  this  letter.  The  plaintiff  insured  on  the  27th  of  February  without  communi- 
cating to  the  underwriters  the  letter  of  the  9th  of  January,  but  through  his  brokers 
gave  them  this  information :  "  I  do  not  know  when  she  sailed,  I  have  not  had  the 
sailing  letter  yet"  The  Jessie,  after  leaving  Mazagan,  was  lost  by  the  perils  insured 
'against.  At  the  trial  the  sole  defence  relied  upon  was  that  the  non-disclosure  of  the 
letter  was  the  concealment  of  a  material  fact,  and  avoided  the  policy. 

The  judge  left  to  the  jury  the  questions  :  1.  Was  the  ship  an  overdue  ship  at  the 
time  of  the  insurance?  2.  "Was  any  material  fact  concealed,  and,  if  so,  what? 
8.  Was  there  any  misrepresentation,  and,  if  so,  was  it  fraudulent  ?  The  jury  an- 
swered all  the  questions  in  the  negative,  and  a  verdict  was  entered  for  the  plaintiff : 
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Edd^  on  a  rule  for  a  new  trial  -on  the  ground  of  misdirection,  and  on  a  motion  to 
enter  judgment  for  the  defendants,  on  the  ground  that  the  loss  of  the  anchor  was  a 
particular  average  loss  under  the  policy  which  ought  to  have  been  communicated, 
and  that  the  plaintiff  was  fesponsible  for  the  n^lect  of  the  captain  in  not  communi- 
cating it,  first,  that  judgment  t:ould  not  be  entered  for  the  defendants,  as  the  point 
as  to  the  anchor  had  not  been  distinctly  taken  at  the  trial,  and,  if  it  had,  questions 
relating  to  it  ought  to  have  been  left  to  the  jury  ;  and,  secondly,  on  the  authority 
of  Gla3ttorie  v.  Kififf  (1  M.  &  S.,  85),  that  the  particular  average  loss  was  an  exception 
out  of  the  policy,  but  the  innocent  non- communication  of  it  by  the  agent  of  the 
assured  did  not  avoid  the  policy;  but  that  there  must' be  a  new  trial,  for  it  did  not 
appear  that  the  question  had  been  distinctly  put  to  the  jury  whether  the  contents  of 
the  letter  of  the  9th  of  January,  and  the  fact  that  it  was  the  last  letter  from  the  ship, 
would  have  influenced  the  mind  of  a  reasonable  underwriter,  if  communicated. 

Declaration  on  two  policies  on  the  ship  Jessie  ;  one  for 
£350,  on  the  freight,  and  the  other  for  £500  on  ship  valued 
at  £2,000  ;  alleging  a  total  loss  by  the  perils  insured  against. 

Fourth  plea,  misrepresentation  of  material  facts. 

Fifth  plea,  concealment. 

Jomder  of  issue. 

At  the  trial  before  Grove,  J.,  at  the  sittings  in  London  in 
•December,  1875,  it  appeared  that  on  the  10th  of  De-  [508 
cember,  1874,  the  brig  Jessie  sailed  from  Falmouth  in  ballast 
for  Mazagan,  a  port  in  Morocco,  and  arrived  there  on  the 
27th.  At  Mazagan  she  was  anchored  in  a  somewhat  open 
roadstead,  for  the  purpose  of  having  her  cargo  conveyed  on 
board  in  lighters.  While  there  a  gale  sprang  up,  and  on 
the  1st  of  January,  1875,  she  was  driven  from  her  anchorage 
and  lost  her  starboard  anchor  and  chain,  the  captain  making 
the  usual  protest.  On  the  9th  of  January,  the  master  wrote 
a  letter  to  the  plaintiflf,  one  of  the  part  owners  of  the  vessel, 
which  was  received  at  London  on  the  24th.  This  letter  ap- 
peared to  have  been  mislaid,  but  the  plaintiff,  from  his 
recollection  of  it,  said  that  in  it  the  master  stated  that  he 
liad  had  a  verv  fine  passage  out,  that  he  had  an*ived  on  the 
27th  of  December,  and  had  begun  loading,  but  had  had  very 
bad  weather  on  the  coast,  and  that  he  did  not  know  when 
they  would  finish,  but  that  he  would  write  again.  Plaintiff, 
however,  stated  positively  that  the  letter  said  nothing  about 
the  vessel  having  been  driven  from  her  anchorage,  and 
having  lost  her  anchor.  This  letter  was  the  last  news  which 
the  plaintiff  had  of  the  vessel  at  the  time  of  the  insurance. 
On  the  24th  of  February,  the  plaintiff  having  no  further 
news  of  the  Jessie,  wrote  to  his  London  agents,  ordering 
them  to  insure  ship  and  freight,  adding,  ''1  do  not  know 
when  she  was  ready  to  sail.  I  have  not  had  the  sailing  letter 
yet."  The  agent  showed  this  letter  to  the  defendants'  un- 
derwriter, who,  on  the  26th,  signed  the  two  policies  on  ship 
and  freight,  *4ost  or  not  lost,  at  and  from  Mazagan  to  port 
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or  ports  of  call -^  discharge  ia  the  United  Kingdom." 
There  was  evidence  that  the  average  time  of  loading  a  vessel 
like  the  Jessie  at  Mazagan  at  the  same  time  of  year  would 
be  between  fifteen  and  twenty  days,  and  twenty-five  to  thirty 
days  the  probable  duration  of  her  voyage  from  Mazagan  to 
England,  and  that  the  course  of  the  post  from  Mazagan  was 
irregular. 

It  was  admitted  that  the  Jessie,  after  leaving  Mazagan, 
was  lost  by  the  perils  insured  against. 

The  case  for  the  defence  was  based  upon  the  suppression 
of  the  letter  of  the  9th  of  January,  and  evidence  was  called 
to  show  that  it  would  have  induced  an  underwriter  to  sus- 

gect  that  some  casualtjr  had  happened  to  the  vessel. 
09]  *The  learned  judge,  in  summing  up  the  case,  told 
the  jury  that  he  did  not  see  that  the  fact  that  there  was 
stormjr  weather  on  the  coast  on  the  9th  of  January,  and  that 
the  ship  had  lost  an  anchor,  would  make  much  difference 
as  to  the  risk  the  ship  ran  when  she  afterwards  sailed.  With 
regard  to  the  time  which,  at  the  date  of  the  insurances,  had 
elapsed  since  the  vessel  was  heard  of,  the  learned  judge  said.: 
"A  missing  ship  may  be  said  to  be  one  which  is  not  heard 
of  after  the  longest  ordinary  safe  time  in  which  the  voyage 
insured  is  performed. '  But  this  is  open  to  many  exceptions. 
...  I  cannot  myself  see  that  there  is  much  distinction,  as 
far  as  the  application  of  the  thing  goes,  between  a  missing 
ship  which  a  man  maj  at  once  charge  the  underwriter  with, 
or  a  missing  ship  which  is  overdue.  A  man  is  not  bound, 
when  a  ship  is  a  day  late,  to  assume  that  a  ship  is  an  over- 
due ship,  and  inform  the  underwriters  of  it.  It  is  a  matter 
for  the  jury  to  take  a  reasonable  view  of  it.  One  would 
expect,  on  the  other  hand,  if  the  time  becomes  so  long  that 
there  reall^p*  is  in  a  reasonable  man's  mind  an  apprehension 
that  the  ship  may  be  lost,  from  the  time  since  which  she  has 
sailed,  that  ne  ought  to  communicate  it.  That  again  would 
very  much  depend  on  the  regularity  of  the  passage,  and  the 
regularity  of  the  post. 

And,  after  saying  that  it  must  be  considered  whether  the 
delay  in  the  arrival  of  the  Vessel  was  such  that  the  insurer 
ought  to  have  known  that  he  was  imposing  on  the  under- 
writers a  speculative  risk,  the  learned  judge  left  to  the  jury 
the  questions :  First,  was  the  ship  an  overdue  ship  at  the 
time  of  the  insurance  ?  secondly,  was  anv  material  lact  con- 
cealed, and,  if  so,  what?  thirdly,  was  there  any  misrepre- 
sentation, and,  if  so,  was  it  fraudulent?  The  jury  answered 
all  these  questions  in  the  negative,  and  a  verdict  was  entered 
for  the  plaintiff,  with  leave  for  the  defendants  to  move. 
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.  Notice  of  motion  to  enter  the  verdict  for  the  defendants 
on  the  facts  admitted  at  the  trial  having  been  given,  and  a 
rule  nisi  having  also  been  obtained  for  a  new  trial,  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against  the 
weight  of  evidence, 

C.  RusHtll^  Q.C.,  and  French^  for  the  defendants:  First, 
the  policy  being  "at  and  from  Mazagan,"  the  loss  of  the 
anchor  was  reaUy  a  particular  average  loss  within  the  mean- 
ing of  the  policy,  *but  it  was  never  mentioned  by  [510 
the  captain  in  his  ItJtter,  and  for  this  concealment  the  plain- 
tiff is  responsible.  The  verdict  ought,  therefore,  to  be 
entered  for  the  defendants,  as  the  court  has  sufficient  evi- 
dence to  draw  the  inference  that  the  loss  of  the  anchor  and 
the  tempestuous  weather  at  Mazagan  would  have  influenced 
the  defendants  in  their  estimate  of  the  risk.  In  Fiizherhert 
V.  Mather  (*)  the  insurer' scon-espondent  allowed  the  sailing 
letter  to  go  several  hours  after  ne  knew  that  the  ship  was 
lost,  and  that  was  held  to  vacate  the  policy.  Proudfoot  v. 
Montefiore  ('),  where  the  agent  neglected  to  telegraph  the 
loss  of  the  vessel,  which  would  have  stopped  the  insurance, 
is  to  the  same  effect. 

[Blackburn,  J.:  Gladstones,  King{*\  where  it  was  held 
tj|at  the  non-disclosure  by  the  agent  without  fraud  of  an 
accident  to  the  vessel,  did  not  vitiate  the  policy,  but  only 
amounted  to  an  exception  of  the  risk  arising  from  that  ac- 
cident, is  an  authority  against  this  contention.  It  appears, 
also,  that  the  defendants'  case  was  not  put  in  this  manner 
at  the  trial.] 

Secondly,  there  was  a  misdirection.  The  learned  judge 
lays  stress  upon  what  was  passing  in  the  mind  of  plaintiff 
wnen  he  gave  the  order  to  insure,  and  discusses  the  question 
whether  the  ship  was  then  overdue.  But  this  is  not  the 
point.  What  the  jury  had  to  consider  was,  whether  the  let- 
ter would  have  influenced  the  underwriter,  acting  as  a  rea- 
sonable man  of  business.  [They  referred  to  Duer  on 
Insurance,  vol.  ii,  pp.  419-427.] 

Aspland  {Day^  Q.C.,  and  Benjamin^  Q.C.,  with  him),  for 
the  plaintiff :  The  question  whether  there  was  negligence 
on  the  part  of  the  captain  in  not  mentioning  the  loss  of  the 
anchor  is  one  for  the  jury,  and  one  upon  which  the  plaintiff, 
from  the  course  which  the  case  tooK  at  the  trial,  was  not 
called  upon  to  give  evidence.  Secondly,  there  was  no  mis- 
direction. It  is  laid  down  in  Elton  v.  Larkins  (*)  that,  gen- 
erally speaking,  it  is  not  necessary  that  the  assured  should 


i' 


»)  1  T.  R.,  12.  (3)  1  M.  &  a.  85. 

*)  Law  Rfi^  2  Q.  B.,  511.  {*)  5  C.  4  P.,  892;  8  Bin^.,  198. 
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communicate  the  hour  at  which  the  vessel  sailed,  but  if  the 
time  be  such  as  to  make  the  ship  a  missing  ship,  then  it  be- 
comes material. 

[Blackburn,  J. :  If  the  direction  was  that  the  letter  could 
not  be  material  unless  the  ship  was  missing,  it  was  inaccu- 
rate.] 

oil]  *The  letter  did  not  show  the  time  of  sailing,  but 
only  a  delay  in  loading.  [He  referred  to  Arnould  on  Ma- 
rine Insurance,  4th  ed.,  vol.  i,  p.  613.] 

Blackburn,  J. :  I  think  it  is  impossible  to  say  that  the 
verdict  can  be  entered  for  the  defendants  upon  the  point 
now  taken  by  them.  This  point  is  that,  inasmuch  as  the 
captain  of  the  Jessie  did  not  in  his  letter  to  the  plaintiflE  * 
mention  the  fact  that  she  had  lost  her  anchor  in  the  storm 
on  the  1st  of  January,  and  consequently  the  plaintiff  effected 
his  insurance  without  disclositig  this  fact,  the  policy  must 
be  taken  to  be  void ;  for  it  was  a  policy,  lost  or  not  lost,  at 
and  from  Mazagan,  so  that  the  loss  of  the  anchor  was  a  loss 
within  the  policy,  and  the  underwriters  ought  to  have  been 
informed  of  it.  It  is  admitted  that  this  point  was  not  taken 
at'  the  trial,  but  it  is  contended  that  the  defendants,  upon 
proof  of  this  non-disclosure,  are  entitled  to  have  the  verdict 
entered  in  their  favor.  The  cases  relied  upon  are  Proudfo^t 
V.  Montefiore  (*)  and  Fitzherbert  v.  Mather  ("),  and  these 
cases  undoubtedly  show  that  if  an  agent  purposely  keeps 
back  information  from  his  principal  in  order  that  he  may 
effect  an  insurance;  the  principal  is  responsible  for  the  mis- 
representation, and  the  policy  is  void.  It  is  unnecessary  to 
say  whether  these  cases  must  be  taken  to  have  decided  that 
where  the  agent  does  not  act  fraudulently,  but  is  only  guilty 
of  negligence  in  not  disclosing  what  he  knows,  that  this  wiU 
also  avoid  the  policy.  But  there  is  also  the  case  of  Olad- 
stone  V.  King  ('),  wnere  it  was  held  that  where  the  captain, 
without  fraud,  neglects  to  communicate  to  the  owner  dam- 
age done  to  the  vessel,  that  this  damage  is  an  implied  ex- 
ception out  of  the  policy. 

Taking  these  cases  together,  it  certainly  cannot  be  as-  • 
sumed  that  any  concealment  from  the  owner  by  the  captain 
of  a  damage  to  the  vessel,  which  might  be  claimed  for  as  an 
average  loss,  would  avoid  the  policy.  I  must  confess  that 
I  much  prefer  the  doctrine  in  Phillips  on  Insurance,  §  564, 
that  in  order  to  avoid  the  policy,  the  misrepresentation  or 
concealment  by  the  master  niust  be  fraudulent.  We  cer- 
tainly cannot  enter  the  verdict  for  the  defendants,  as,  if  the 
point  had  been  taken  at  the  trial,  several  questions  would 

0)  Law  Rep.,  2  Q.  B.,  611.  («)  1  T.  R.,  12.  {»)  1  M.  A  8.,  85. 
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*have  arisen  as  to  the  extent  to  which  the  accident  [512 
was  a  fact  material  to  be  communicated,  and  as  to  liow  far 
the  master  was  guilty  of  negligence  in  not  communicating 
it.  Upon  another  trial,  the  matter  may,  if  necessary,  be 
investigated. 

We  come  now  to  the  second  question,  whether  there  was 
misdirection,  or  whether  the  verdict  was  against  the  weight 
of  evidence.  I  am  inclined  to  think  that  the  rule  ought  to 
be  made  a»bsolute  on  both  grounds.  The  plaintiflE  appears 
to  have  received  a  letter  from  the  captain,  dated  the  9th  of 
January,  which  reached  him  on  the  24th.  This  letter  was 
said  to  have  been  lost,  but  the  plaintiff  gave  its  contents 
from  memory,  and  according  to  him  the  captain  said  that  he 
had  a  fine  passage  out,  that  he  had  commenced  loading,  but 
that  he  had  very  bad  weather,  and  did  not  know  when  he 
should  finish,  but  that  he  would  write  again.  Then  the 
plaintiff,  on  the  24th  of  February,  a  month  after  the  receipt 
of  the  letter,  insures  his  ship  without  mentioning  the  letter. 

The  question  was,  whether  this  letter,  and  the  time  which 
had  elapsed  since  it  was  received,  ought  to  have  been  com- 
municated to  the  underwriter.  I  think  the  test  is,  whether 
a  fair  and  reasonable  underwriter,  looking  at  this  letter  and 
the  circumstances  under  which  it  was  received,  would  say, 
"I  think  this  is  a  speculative  risk,  which  I  will  either 
decline  to  take,  or,  if  I  do  take,  it  shall  be  at  a  greater  pre- 
mium than  is  usual." 

Now,  I  rather  think  that  what  the  learned  judge  left  to 
the  jury  was  simply  the  question  whether  the  ship  was  what 
is  called  a  "missinff  ship,"  so  that  there  was  a  presumption 
that  she  was  lost  when  the  insurance  was  effected.  I  think 
this  was  not  the  real  question.  The  real  question  was, 
whether  the  contents  of  tne  letter,  the  dates  at  which  it  was 
written  and  received,  and  the  time  which  had  elapsed  since  * 
anything  had  been  heard  of  the  vessel,  were  not  facts  which 
might  properly  have  influenced  the  underwriter  in  accept- 
ing the  risk.  If,  however,  the  question  was  in  fact,  left  to 
the  jury,  then  I  think  that  this  verdict  was  so  far  unsatis- 
factory that  there  ought  to  be  a  new  trial.  In  either  view  I 
think  the  rule  for  a  new  trial  ought  to  be  made  absolute. 

Lush,  J. :  The  first  question  raised  in  this  case  is  one  of 
great  importance,  and  upon  which  there  is  no  authority 
exactly  in  point.  *It  appears  that  during  her  stay  at  [513 
Mazagan,  the  Jessie  was  driven  from  her  anchorage  by  a 
tempest  and  lost  an  anchor,  and  that  the  master  in  writing 
to  his  owners  made  no  mention  of  this  fact.  The  ship  got 
back  into  the  roadstead,  completed  her  loading,  and  started 
17  Eng.  Rep.  20 
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upon  her  homeward  voj'^age,  and  in  the  coarse  of  this  voy- 
age was  lost.  The  question  for  our  consideration  is,  are  the 
underwriters  liable,  or  are  we  bound  to  say  that  because  the 
loss  of  the  anchor  was  not  communicated  to  them  that  there- 
fore  no  claim  can  be  made  upon  them  ?  The  latter  proposi- 
tion is  so  startling  a  one  that  I  should  be  most  unwilling  to 
follow  it  unless  I  were  bound  by  authority.  It  would  no 
doubt  be  obviously  unjust  to  make  the  underwriters  liable 
for  the  loss  of  the  anchor,  for  this  was  a  loss  whiqh  was  not 
in  the  contemplation  of  either  the  owners  or  the  underwri- 
ters, but  it  is  a  very  different  question  whether  they  should 
not  be  liable  for  the  subsequent  loss  of  the  ship.  I  quite 
agree  with  the  authorities  which  establish  that  where  the 
master  of  the  ship;  or  the  agent  or  correspondent  of  the 
owner,  wilfully  or  by  culpable  negligence  withholds  any 
fact  material  to  the  risk,  the  owner,  in  making  an  insur- 
ance, is  identified  with  his  agent  and  liable  for  his  default. 
But  there  is  the  further  question,  whether,  in  such  a  case, 
the  policy  is  wholly  void  or  onlv  void  pro  tanto.  In  the 
two  cases  of  Fitzherbert  v.  Mazher  (*)  and  Prcmdfoot  v. 
Montefiore  (")  the  claim  was  for  a  total  loss,  and  in  each  case 
the  agent,  in  order  that  his  principal  might  in  the  meantime 
effect  an  insurance,  wilfully  kept  back  information  of  the 
same  loss  in  respect  of  which  the  claim  was  afterwards 
made.  In  neither  case  did  the  point  now  before  us  arise,  but 
in  the  intermediate  case  of  Oladstone  v.  King  (')  a  similar 
point  arose.  In  that  case  there  was  no  fraud  on  the  part  of 
the  agent,  at  any  rate  there  was  no  finding  of  fraud,  out  he 
did  not  communicate  to  the  owner  the  particulars  of  an  acci- 
dent which  afterwards  resulted  in  a  partial  loss  of  the  vessel- 
The  court  held,  in  an  action  to  recover  the  amount  of  this 
same  partial  loss,  that  the  cause  of  the  damage  not  having 
been  communicated,  the  damage  was  impliedly  excepted 
from  the  policy,  but  they  did  not  hold  the  policy  to  be  void, 
for  they  negatived  the  right  of  the  assured  to  recover  back 
his  premium.  Now,  wnether  this  case  will  hereafter  be 
514]  maintained  *or  not  I  cannot  say,  but  it  may  certainly, 
I  think,  be  urged  that  such  a  claim  was  not  in  the  contem- 
plation of  either  party.  In  the  present  case  no  such  obser- 
vation can  be  made,  for  the  loss  of  the  anchor  must  have 
been  replaced,  and  the  loss  which  afterwards  occurred  was 
unconnected  with  the  previous  loss  of  the  anchor,  and  was 
a  loss  which  both  parties  intended  to  assure.  If  the  pres- 
ent action  had  been  simply  to  recover  the  loss  of  the  anchor 
I  should  have  been  quite  prepared  to  hold,  fallowing  Olad- 

Q)  1  T.  R.,  12.  (S)  Law  Rep.,  2  Q.  B.,  511.  (»)  1  M.  A  S.,  35. 
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stone  V.  iri7iff  (*),  that  the  loss  was  not  recoverable  under 
the  policy.  But  I  think  that  as  the  claim  is  not  in  respect 
of  tne  anchor,  but  on  a  distinct  and  subsequent  loss,  the 
policy  itself  is  not  void,  for  there  is  no  evidence  of  fraud  or 
even  of  negligence  in  not  mentioning  the  accident.  I  think, 
therefore,  that  the  defendants  cannot  have  the  verdict  en- 
tered in  their  favor  on  this  point.  Upon  the  other  point,  I 
agree  with  my  Brother  Blackburn  that  the  letter  was  one 
which  might  easily  have  influenced  the  underwriter  in  con- 
sidering whether  he  should  accept  the  risk,  and  the  question 
whether  it  would  so  have  influenced  a  reasonable  under- 
writer ought  to  have  been  left  to  the  jury.  It  does  not  seem 
to  me  that  the  question  was  placed  clearly  before  them,  and 
I  think  that  the  case  ought  to  go  down  for  a  new  trial. 

QuAiN,  J. :  lam  of  the  same  opinion.  With  regard  to 
the  flrst  point,  all  that  we  need  say  is,  that  it  was  not  taken 
at  the  trial.  If  it  had  been,  it  might  have  been  necessary  to 
ask  the  jury  questions  as  to  how  far  the  communication  was 
material,  and  how  far  it  was  the  duty  of  the  plaintiflE  to 
inform  the  defendants  of  it. 

With  regard  to  the  other  point,  there  is  some  difficultj^  in 
ascertaining  what  was  the  exact  direction  which  was  given 
by  the  learned  judge.  But  I  do  not  find  that  the  jury  were 
asked  to  consider  whether,  under  the  circumstances,  the 
non-disclosure  of  the  letter  was  the  concealment  of  a  ma- 
terial fact  likely  to  influence  the  mind  of  an  ordinary  under- 
writer in  fixing  the  premium.  The  verdict  seems  to  have 
proceeded  on  an  erroneous  ground  altogether,  namely, 
whether  at  the  time  of  the  insurance  the  Jessie  was  an  over- 
due or  missing  ship.  I  do  not  think  this  can  be  considered 
as  the  test  whether  the  communication  was  material  or  not ; 
the  question  was,  whether  the  letter  was  part  of  the  circum- 
stances ^relating  to  the  ship  which  ought  to  have  [515. 
been  submitted  to  the  underwriter,  that  he  might  take  it 
into  account  in  accepting  the  insurance  and  in  fixing  the 
premium. 

Motion  refused,  rule  absolute  for  a  new  trial. 

Solicitor  for  plaintiff :  McDiarmid. 
Solicitors  for  defendants :  Argles  &  HawUns. 

0)  1  M.  A  S.,  86. 
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[1  Queen's  Bench  Division,  515.] 
May  30,  1876. 

Harris  v.  The  Great  Western  Railway  Company. 

Deposit  for  safe  CiLtlodi/ — Railway    Company — Conditions  on  Back  of  Cloak  room 
Ticket — Ckmdilion  exempting  from  Responsibility  for  Goods  above  a  certain  Value. 

The  plaintiff  having  been  a  passenger  by  the  defendants'  railway,  her  luggage 
(consisting  of  two  packages)  was  deposited  with  a  clerk  of  the  defendants,  at  their 
cloak  room ;  and  the  person  depositing  it  received  a  ticket  which  was  headed  "  Lug- 
gage and  cloak  office,  and  on  the  face  of  which  was  printed,  in  type  easily  legible, 
"  left,  subject  to  the  conditions  on  the  other  side.  This  ticket  to  oe  given  up  when 
the  lugg^e  is  taken  away."  And  on  the  other  side,  after  a  statement  of  the  "  sums 
to  be  paid  for  warehousing  passengers'  luggage,"  there  was  a  notice  that  "  the.com> 
pany  will  not  be  responsible  for  loss  of,  or  injury  to,  any  package  beyond  the  value 
of  £5,  unless  at  the  time  of  the  delivery  of  such  package  uie  true  value  and  nature 
thereof  ....  shall  have  been  declared,  ....  and  a  sum  at  the  rate  of  Id.  per 
pound  sterling  ...  be  paid  ...  in  addition  to  the  before-mentioned  ordinary 
warehouse  charges.  The  company  will  not  be  responsible  for  loss  of,  or  injury  to, 
articles  except  left  in  the  cloak  room."  The  value  of  each  package  was  more  than 
£5,  but  no  declaration  of  value  or  additional  payment  was  made.  The  person  who 
deposited  the  luggage  knew  that  there  were  conditions  on  the  back  of  the  ticket^ 
but  did  not  know  what  those  conditions  were.  The  luggage  was  not  put  by  the  de- 
fendants' servants  into  the  cloak  room,  but  was  left  in  a  vestibule,  without  any  other 
protection,  and  was  stolen  owing  to  this  negligence  of  the  defendants'  servants.  On 
these  facts,  the  court  having  power  to  draw  inferences  : 

Held,  that  the  luggage  must  be  taken  to  have  been  deposited  subject  to  the  con- 
ditions on  the  back  of  the  ticket. 

Held,  also,  by  Blackburn  and  Mellor,  JJ.,  that  the  conditions  were  applicable  to 
the  loss,  and  protected  the  defendants,  although  the  luggage  was  not  deposited  in  the 
cloak  room. 

But  by  Lush,  J.,  that  the  contract  was  to  warehouse  the  luggage  in  the  cloak  room, 
and  that  the  conditions  only  protected  the  defendants  as  to  a  deposit  in  the  cloak 
room. 

Henderson  v.  Stevenson  (Law  Rep.,  2  H.  L.,  Sc.,  470)  distinguiBhe4. 

Action  to  recover  the  value  of  passenger's  luggage  de- 
livered to  the  defendants  at  their  cloak  room. 
516]  *-A^t  the  trial  before  Pollock,  B.,  without  a  jury,  a 
verdict  was  found  for  the  plaintiff  for  £60,  with  leave  to 
move  to  enter  j'udgment  for  the  defendants,  the  court  to 
have  power  to  draw  inferences  of  fact. 

The  facts  are  fully  stated  in  the  judgment  of  Blackburn,  J. 

April  26.  Thesiffer,  Q.C.,  and  Digby^  for  the  defen- 
dants :  The  conditions  on  the  back  of  the  ticket  were  part 
of  the  contract:  Henderson  v.  Stevenson {') ;  Van  Totl  v. 
South  Eastern  My,  Co,  (") ;  York,,  Newcastle  and  Berwick 
Ry,  Co.  V.  Crisp  Q ;  Stewart  v.  London  and  North  West- 
ern Ry.  Co.  (*) ;  Zunz  v.  South  Eastern  Ry.  Co.  (*) ;  John- 

(')  Law  Rep.,  2  H.  L.,  Sc,  470.  •       (»)  14  C.  B.,  527 ;  23  L.  J.  (C.P.),  125. 
(«)  12  C.  B.  (N.S.),  75  ;  81  L.  J.  (C.P.),    {*)   8  H.  «fe  C,  136;  83  L.  J.  (Ex.),  199. 
241.  C)  Law  Rep.,  4  Q.  B.,  589. 
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son  V.  Or  eat  Southern  and  Western  Ry.  Co.  (*) ;  Lewis  y. 
McKeef^).  Thos^  cases  show  that  express  assent,  to  the 
conditions  was  not  necessary,  and  that  the  reference  on  the 
face  of  the  contract,  with  the  facts  in  evidence  in  this  case, 
was  sufficient  to  make  the  conditions  part  of  the  contract. 
The  conditions,  being  part  of  the  co.ntract,  protect  the  de- 
fendants from  this  loss :  Van  Toll  v.  South  Eastern  By. 
Co,  p. 

Sir  H,  James y  Q.C. ,  and  Ma^terman^  for  the  plantiflE :  The 
conditions  on  the  back  of  the  ticket  were  not  part  of  the 
contract.  Henderson  v.  Stevenson  (*)  is  a  direct  authority 
on  this  point.  But  even  if  they  were,  they  do  not  protect 
the  defendants ;  in  the  first  place,  because  the  contract  was 
that  the  luggage  should  be  put  into  the  cloak  room,  and  it 
never  was  put  there;  in  the  second  place,  because  the  con- 
ditions cannot  exempt  the  defendants  from  responsibility 
for  gross  negligence :  BirJcett  v.  Willan  (*) ;  Hodges  on  Rail- 
ways, 6th  ed.,  p.  456,  citing  Wyldv.  PicJtfordi^), 

[Blackbuen,  J.:  Hinton  v.  i>ibhin{^)  is  against  that  con- 
tention.] 

Hinton  v.  Dibbin  C)  was  a  decision  upon  11  Geo.  4  .&  1 
Wm.  4,  c.  68,  and  does  not  diminish  the  weight  of  Wyld  v. 
Pickfordi^)  as  an  authority  upon  conditions  apart  from 
statute. 

[Blackburn,  J.:  In  Hinton  v.  Dibbin  {')  the  effect  of 
conditions  apart  from  the  statute  was  also  considered.] 

*Gill  V.  Manchester  Ry.  Co.  ("),  and  D^Arc  v.  Lou-  [517 
don  and  North  Western  Ry.  Co.  (*),  the  latter  following 
Robinson  v.  Great  Western  Ry.  Co.  ('*),  show  that  the  de- 
fendants are  responsible,  notwithstanding  the  conditions. 

Digby  was  heard  in  reply,  and  referrea  to  Gallin  v.  Lon- 
don and  North  Western  Ry.  Co.  (")  and  Peek  v.  North  Staf- 
fordshire Ry.  Cb.C"). 

Cur.  adv.  vuU. 

May  30.  The  following  judgments  were  delivered : 
LtTSH,  J. :  I  agree  with  my  learned  brothers  in  holding, 
and  for  the  same  reasons,  that  the  goods  in  question  were 
delivered  to  and  were  accepted  by  tne  company,  upon  the 
terms  and  conditions  mentioned  in  the  ticket,  and  that  the 
contract  of  the  company  was  therefore  qualified  by  those 

(»)  Ir.  Rep..  9  C.  L.,  108.  0)  2  Q.  B.,  646. 

(»)  Law  Rep.,  4  Ex.,  58.  («)  Law  Rep.,  8  Q.  B.,  186. 

(»)  12  C.  B.  (N.S.),  76 ;  81  L.  J.  (C.P.),        (»)  Law  Rep.,  9  C.  P.,  825. 

241.  (»^)  85  L.  J.  (C.P.),  123. 

(*)  Law  Rep.,  2  H.  L.,  Sc,  4Y0.  (")  Law  Rep.,  10  Q.  B.,  212. 

(»)  2  B.  &  Aid.,  856.  (1»)  10  H.  L.  C,  473;   82  L.  J.  (Q.B.), 

(«)  8M.  AW.,  443.  241. 
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conditions.  But  upon  the  second  question,  viz.,  whether, 
under  the  circumstances  disclosed  in  the  case,  the  company 
can  avail  themselves  of  the  protection  intended  by  the  first 
condition,  I  have  arrived  at  a  diflEerent  conclusion. 

I  think  the  condition  is  not  applicable  to  the  kind  of  cus- 
tody in  which  these  packages  were  kept.  Of  course,  if  a 
pacKage  intrusted  to  a  warehouseman  is  restored  to  the 
owner  in  the  same  condition  as  it  was  whi^n  he  delivered  it, 
it  matters  not  to  him  where  and  how  it  has  been  kept.  The 
warehouseman  in  that  case  will  have  fulfilled  his  contract, 
and  no  cause  of  complaint  arises  though  he  may  not  have 
kept  it  in  the  place  where  he  contracted  to  keep  it.  It  is 
only  when  the  package  has  been  lost  or  damaged  that  it  be- 
comes material  to  inquire  where  it  was  deposited  and  how 
the  loss  or  damage  y^s  occasioned,  in  order  to  ascertain 
whether  it  was  attributable  to  any  negligence  of.  the  ware- 
houseman, for  he  is  not  an  insurer,  and  is  only  responsible  for 
loss  or  damage  happening  through  his  default.  His  contract 
is,  to  take  due  and  reasonable  care  of  the  goods  intrusted  to 
him,  which  includes  the  keeping  them  in  a  suitable  place 
where  they  will  not  be  exposed  to  depredJition,  or  to  damage 
518]  by  weather,  breakage,  or  otherwise.  If,  *notwith- 
standing  such  due  and  reasonable  care  the  goods  are  stolen, 
burnt,  or  damaged,  he  is  not  responsible ;  but  if  these  casu- 
alties happen  through  his  negligence  he  is. 

The  parcels  in  question  being  of  comparatively  small  di- 
mensions and  weight,  and  therefore  easily  removable,  ought 
to  have  been  kept  out  of  the  way  of  thieves.  If  either  had 
happened  to  be  of  less  value  than  £5,  and  not  so  within  the 
first  condition,  there  would,  I  apprehend,  have  been  no 
doubt  in  the  mind  of  any  one  that  the  company  would  have 
been  liable  to  make  good  the  loss ;  and  the  ground  of  their 
liability  would  have  been  the  not  keeping  it  in  a  rjeasonabljr 
safe  place  of  deposit.  They  would  have  been  told  that  if 
they  chose  to  keep  such  goods  unguarded  in  a  place  of 
public  resort,  they  did  so  at  their  own  risk  and  not  at  the 
risk  of  the  owner.  If  they  had  kept  them  in  the  cloak 
room,  and  they  bad  been  stolen  from  thence  by  reason  of 
the  door  being  carelessly  left  open,  or  if  they  had  been, 
damaged  by  any  carelessness  of  their  servants,  in  .that  case 
also,  the  company  would  have  been  liable,  but  if,  without 
any  fault  on  the  part  of  their  servants,  they  had  been  stolen, 
burnt,  or  injured,  the  loss  would  have  fallen  on  the  owner. 

The  condition  must,  in  my  opinion,  be  read  as  intended 
to  protect  the  company  in  cases  where  they  would  other- 
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wise  have  been  responsible  by  reason  of  the  negligence  of 
their  servants  in  the  keeping  aifd  management  oi  the  ware- 
house, and  not  to  relieve  them  from  the  duty  of  warehous- 
ing at  all.  What  the  owner  pays  for  is  such  an  amount  of 
security  as  a  reasonably  safe  warehouse  aflEords,  and  not  the 
mere  permission  to  leave  the  goods  on  the  company's  prem- 
ises. In  other  words,  the  owner  who  does  not  insure  takes 
upon  himself  a  warehouse  risk,  the  risk  of  his  goods  being 
stolen,  burnt,  or  damaged,  while  there.  The  argument  on 
the  part  of  the  company  casts  on. him  a  risk  which  no  one 
contemplates  when  he  pays  for  warehousing,  and  Which 
would  excuse  the  company  not  merely- for  want  of  care  in 
the  keeping,  but  for  actual  exposure  of  the  goods  in  the 
open  air,  not  only  to  every  passing  thief,  but  to  damage  by 
rain,  or  breakage,  or  otherwise,  if  this  was  done  by  their 
servants  in  neglect  of  their  duty — in  fact  they  would  be 
irresponsible  though  no  precaution  whatever  were  taken  to 
secure  the 'safety  of  the  goods. 

I  cannot  think  that  is  the  true  meaning  of  the  [519 
condition,  because  it  would  be  utterly  inconsistent  with  the 
relation  of  bailee*  for  reward  and  bailor,  and,  in  mv  view, 
equally  inconsistent  with  the  terms  of  the  ticket  itself. 

The  ticket  is  headed,  '*  Luggage  and  cloak  oflSce."  This, 
it  is  true,  may  naerely  be  meant  to  indicate  the  place  where 
it  is  issued.  But  it  goes  on  to  state  that  the  sum  charged 
is  for  ''warehousing."  It  notifies  that  the  company  will 
not  be  responsible,  under  any  circumstances,  for  loss  of,  or 
injury  to,  articles,  "except  left  in  the  cloak  room,"  that 
they  will  not  deliver  up  luggage  except  to  persons  producing 
the  ticket ;  and,  lastly,  that  "  the  cloak  room  is  only  open 
on  Sundays  at  such  times  as  the  trains  arrive  at,  and  depart 
from,  the  station."  What  is  this  but  a  plain  intimation  that 
the  goods  are  to  be  deposited  in  the  cloak  room?  Why, 
otherwise,  should  the  depositor  be  informed  at  what  hours 
the  cloak  room  is  open  on  Sunday  ? 

The  inference  is  to  my  mind  irresistible  that  the  company, 
by  the  very  terms  of  the  ticket,  engage  to  keep  the  goods  in 
the  cloak  room ;  and,  that  being  so,  the  condition  in  ques- 
tion must  be  read  as  applying  to  a  cloak  room  custody, 
and  as  if  the  words  had  been  that  the  company  will  not  be 
responsible  if  they  are  stolen  from  the  cloak  room,  or  burnt, 
or  delivered  to  the  wrong  person,  or  damaged  while  there, 
although  this  may  have  been  caused  by  the  negligence  of 
their  servants.  As  the  goods  were  never  in  the  cloak  room, 
they  were  not  subject  to  the  condition.     It  seems  needless 
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to  say  that  the  loss  is  directly  attributable  to  this  breach  of 
contract,  for,  if  the  articles*  had  been  in  the  cloak  room,  the 
thjef  could  not  have  got  at  them  so  as  to  pass  them  off  as 
his  own  luggage. 

The  case  closely  resembles,  I  think,  Lyon  v.  MelU  (*). 
There  a  lighterjuan,  who  had  given  notice  that  he  would 
not  be  answerable  for  any  loss  or  damage  to  any  cargo  put 
on  board  his  lighter,  unless  such  loss  or  damage  should  be 
occasioned  by  want  of  ordinary  care  and  diligence  in  the 
master  or  crew,  and  then  only  to  the  extent  of  10  per  cent, 
upon  the  loss  or  damage,  was  held  not  entitled  to  any  pro- 
tection where  the  damage  was  caused  by  the  unseaworthi-. 
520]  ness  of  the  lighter,  a  breach  of  the  condition  ^implied 
by  law.  The  notice  was  construed  as  applicable  solely  to 
goods  carried  in  a  seaworthy  vessel. 

For  these  reasons  I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  plaintiflE. 

Mellor,  J. :  In  tnis  case  the  facts  and  evidence,  so  far  as 
they  appeared  on  the  trial  before  Pollock,  B.,  without  a 
jury,  are  sufficiently  set  out  in  the  judgment  about  to  be 
delivered  by  my  Brother  Blackburn,  and  I  think  it  un- 
necessary to  state  them. 

On  the  argument,  two  questions  were  made ;  first,  whether 
the  plaintiff,  under  the  circumstances,  was  bound  by  the 
terms  of  the  ticket,  which  was  delivered  to  her  agent  on  his 
depositing  the  portmanteau  and  box  in  the  custody  of  the 
defendants'  servants  in  the  vestibule  to  the  cloak  and  lug- 
gage room ;  secondly,  whether,  on  the  true  construction  of 
the  terms  of  the  ticket,  the  company  were  relieved  from 
liability  by  the  fact,  that  on  the  deposit  of  the  portmanteau 
and  box  no  declaration  was  made  of  the  true  value  and 
nature  of  the  articles  or  property  therein,  as  required  by 
the  second  condition,  each  article  being  above  the  value 
of  £6. 

The  ticket  in  question  was  as  follows : 

(1)  5  East,  428. 
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"G.  56 

/'No.  999 

''(259) 


Great  Western  Railway. 

Paddington  Station. 
Luggage  and  Cloak  oflSce." 

''Friday  the  29tli  of  May,  1874. 


Articles. 


Amount. 
&  d. 


1  Portmanteau 
1  Box 

Insurance  on  £ 


Additional  charge  for 


each  article  per  day 


.  @  Id,  per£ 
days  @  Id.  ) 

Total    ! 


'  *  Left  in  the  name  of 


and  subject  to  the  conditions  on  the  other  side. 

*'J.  L.,  Clerk. 

**This  ticket  to  be  given  up  when  the  luggage  is  taken 
away." 

**'  Conditions.     [On  the  back  of  the  ticket.]      [521 

*'N.B. — The  Great  Western  Railway  Company  appoint 
that  the  undermentioned  sums  be  paid  them  for  warenous- 
ing  passengers'  luggage,  which  has  been,  or  which  is  about 
to  be,  conveyed  on  their  railways,  viz. : 

•  * '  For  any  period  not  exceeding  three  days,  twopence  for 
each  package ;  and  after  three  days,  one  penny  additional 
lor  each  package  per  day,  or  part  of  a  day. 

*'And  they  hereby  give  notice  that  they  will  not  be 
answerable  for  loss  of,  or  injury  to,  any  such  package  be- 
yond the  value  of  five  pounds,  unless  at  the  time  of  the  de- 
livery of  such  package  to  them  the  tru(3  value  and  nature 
thereof,  and  of  the  article  or  articles,  or  property  therein, 
shall  have  been  declared  by  the  person  delivering  the  same, 
and  a  sum  at  the  rate  of  one  penny  per  pound  sterling  of 
the  declared  value  be  paid  for  such  package  for  each  day, 
or  part  of  a  day,  for  which  the  same  shall  be  left,  in  addition 
to  the  before- mentioned  ordinary  warehouse  charges. 

*' Every  person  depositing  luggage  will  be  furnished  with 
a  receipt,  stating  the  nuniber  and  description  of  the  articles 
deposited,  which  receipt  must  be  given  up  to  the  companies' 
servants  upon  their  delivery  of  the  articles  thereon  described  ; 
and  the  companies  give  notice  that  they  will  not  deliver  up 
17  Eng.  Kep.  21 
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luggage,  except  to  persons  producing  the  proper  receipt  for 
the  respective  articles  claimed,  which  delivery  shall  acquit 
the  companies  from  all  further  claims  in  respect  thereof. 

**The  company  will  not  be  responsible,  under  any  circum- 
stancesj  for  loss  of,  or  injury  to,  articfles,  except  left  in  the 
cloak  room. 

"  The  company '  s  servants  are  prohibited,  under  pain  of 
instant  dismissal,  from  receiving  fees  or  gratuities,  under 
any  pretence  whatever. 

''On  Sundays  the  cloak  room  is  only  open  at  such  times 
as  the  trains  arrive  and  depart  from  their  stations." 

The  counsel  for  the  plaintiflE  very  much  relied  on  the 
authority  of  the  case  oi  Hert^derson  v.  Stevenson  {')  in  the 
House  of  Lords,  and  contended  that  the  principle  to  be  de- 
duced from  that  case  governed  the  present,  and  unless  the 
present  case  can  be  distinguished,  we  are  undoubtedly 
bound  to  follow  that  decisioft. 

522]  *J[  do  not  intend  to  say  that  we  are  bound  by  all 
the  dicta  which  .fell  from  the  learned  Lords  who  delivered 
judgment  seriatim  in  that  case,  but  v^e  arfe  bound  by  the 
ratio  decidendi  to  be  collected  from  those  separate  judg- 
ments. In  that  case  the  Lords  were  judges  botn  of  law  and 
of  fact,  but,  by  the  effect  of  the  reservations  in  this  case  we 
are  in  the  same  position,  and  acting  in  the  capacity  of  judges 
we  declare  the  law,  and  of  jurymen  we  draw  inferences 
from  the  facts.  In  the  report  of  the  case  of  Henderson  v. 
Stevenson  (*),  the  head-note,  with  substantial  accuracy,  rep- 
resents the  facts  as  follows:  "A  ticket  having  on  its  face 
only  the  words  'Dublin  and  Whitehaven '  was  given  to  a 
passenger,  who,  without  looking  at  it,  paid  for  it  and  went, 
on  board.  Having  lost  all  his  luggage,  he  brought  an  action 
against  the  company  for  its  loss.  Defence  of  the  company, 
that  on  the  back:  of  the  ticket  there  was  an  intimation  that 
they  were  not  to  be  liable  for  losses  of  any  kind  or  from  any 
cause."  In  carefully  considering  the  judgments  in  that 
case,  we  find  the  Lord  Chancellor  thus  expressing  himself: 
"There  was  nothing  upon  the  face  of  the  ticket  referring 
him  to  the  back,  and  taere  was  nothing  said  by  the  clerk 
who  issued  the  ticket  directing  the  respondent's  attention 
to  what  was  printed  on  the  back."  And  further  on  he  says : 
"The  present  is  a  case  in  which  there  was  no  reference 
whatever  upDn  the  ticket  to  anything  other  than  that  which 
was  written  upon  the  face.  Upon  that  which  was  given  to 
.the  passenger,  and  which  he  read,  and  of  which  he  was 
aware,  there  was  a  contract  complete  and  self-contained 

0)  Law  Rep.,  2  H.  L.,  Sc,  470. 
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without  reference  to  anything  dehors?''  And,  referring  to 
the  case  of  Stewart  v.  North  Western  Ry.  Co.  (*),  he  dechned 
to  express  any  opinion  upon  it  beyond  saying  it  did  not 
govern  the  case  tpen  under  consideration. 

It  is  true  that  Lord  Chelmsford  intimated  an  opinion  to 
the  effect  that  "The  moment  the  money  for  the  passage  is 
paid  and  accepted  their  obligation  to  carry  and  convey 
arises.  It  does  not  rec[uire  the  exchange  of  a  ticket  for  the 
passage-money,  the  ticket  being  only  a  voucher  that  the 
money  has  been  paid." 

*Lord  Hatherley's  opinion  seems  to  be  in  accord  with 
Lord  Chelmsford's  as  to  the  effect  of  the  ticket  being  merely 
in  the  nature  of  a  voucher  that  the  passage-inoney  has  been 
paid. 

*Lord  CHafean's  opinion  is  certainly  more  in  [523 
conformity  with  the  reasons  assigned  by  the  Lord  Chan- 
cellor, and  he  said  "  that  the  rfeceijjt  of  a  ticket  under  such 
circumstances,  and  with  such  an  indorsement  as  we  have 
before  us,  is  not  shown  by  the  authorities  cited  at  the  bar 
to  furnish,  per  se^  sufficient  evidence  of  such  assent  or 
knowledge."  • 

Doubtless  some  of  the  observations  which  fell  from  Lord 
Chelmsford  and  Lord  Hatherley  may  appear  to  have  a  bear- 
ing beyond  the  precise  facts  of  that  case,  but  I  cannot  help 
thinking  that  they  were  only  intended  to  refer  to  the  pecu- 
liar circumstances  which  there  appeared,  and  the  description 
of  the  ticket  upon  which  the  matter  arose. 

In  the  present  case  the  journey  of  the  plaintiff  was  com- 
plete and  the  responsibility  of  the  company  as  carriers  had 
ceased,  but  they  had,  for  the  convenience  of  the  travelling 
public,  established  a  luggage  and  cloak  office,  where  pas- 
senj^ers  incumbered  with  luggage  might,  for  their  own  con- 
venience, deposit  it  on  certain  prescribed  payments  and  on 
certain  conditions  both  as  to  time  of  warehousing  and  rede- 
livery. Prima  facie^  therefore,  and  as  a  matter  of  common 
sense,  the  person  depositing  the  luggage  would  expect  to  do 
it  on  some  special  terms  and  conditions  as  to  remuneration 
and  care.  Accordingly,  on  the  luggage  being  brought  to 
the  luggage  and  cloak  office  to  be  deposited,  and  a  payment 
of  so  much  per  article  being  demanded  for  the  temporary 
accommodation  required  by  the  passenger,  and  the  number 
of  the  articles  being  ascertained,  an  entry  was  made  in  the 
presence  of  the  depositor  on  a  printed  ticket,  which  is  not 
only  a  statement  of  the  fees  to  be  paid  to  the  company,  but 
is  also  a  voucher  for  the  redelivery  of  the  articles  deposited, 

(»)  8  H.  A  C,  186;  88  L.  J.  (Ex.),  199. 
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and  a  statement  of  the  conditions  upon  which  alone  the  com- 
pany will  accept  the  deposit. 

A  fac-simile  of  the  ticket,  and  of  all  the  matters  contained 
on  it,  are  set  out  above,  and  it  appears  that,  in  order  to 
render  the  ticket  of  a  convenient  size,  the  paper  referred  to 
was  printed  on  both  sides,  the  first  side  specifying  the  arti- 
cles as  kept  in  the  name  of  ,  and  '*  subject  to  the  con- 
ditions on  the  other  side,"  followed  by  th^  initials  of  the 
clerk,  and  then,  underneath,  are  printed  the  words,  ''this 
ticket  to  be  given  up  when  the  luggage  is  taken  away,"  and, 
524]  on  the  other  side,  in  conformity  with  the  *notice  to 
that  effect  contained  on  the  first  side,  are  stated  the  condi- 
tions, and  a  notification  of  the  times  at  which  the  cloak  room 
is  open  for  receipt  and  delivery  of  packages. 

Tne  ticket  in  this  case  much  resembles  \  half-sheet  of 
paper,  upon  which  the  writer,  having  filled  up  one  side, 
turns  over  the  page  and  continues  the  matter  on  the  other. 

The  depositor  in  the  present  case  not  only  was  aware  that 
the  paper  ticket  so  filled  up  and  handed  to  him,  in  ex- 
change for  the  portmanteau  and  box,  contained  something 
relating  to  the  aep^sit,  but  believed  that  it  contained  condi- 
tions. Drawing  inferences  from  his  evidence,  I  come  to  the 
conclusion  that  he  knew  that  the  ticket  contained  terms  and 
conditions  in  which  the  deposit  was  made,  althoiigh  he  did 
not  choose  to  read  them  so  as  to  become  aware  of  the  exact 
contents.  Under  such  circumstances,  it  would  indeed 
be  strange  to  hold  that  he  was  not  bound  by  the  terms 
and  conditions  of  the  ticket,  which  he  accepted  without 
objection.  I  come,  therefore,  to  the  conclusion  that  he 
cannot  be  permitted  to  excuse  the  plaintiff  from  the  obliga- 
tion of  the  terms  of  the  ticket,  on  any  pretext  that  he  did 
not  actually  read  them  so  as  to  become  aware  of  the  actual 
conditions. 

I  am  further  of  opinion  that  the  plaintiff  was  bound  by 
the  conduct  of  her  agent,  and  is  prefJuded,  under  the  cir- 
cumstances, from  setting  up  any  defence  that  she  did  not 
deposit  the  luggage  on  the  terms  which  the  ticket  so  handed 
to  ner  agent  contained,  or  assent  thereto. 
.  On  the  second  question  I  feel  considerable  hesitation.  As- 
suming that  the  plaintiff  assented,  or  is  precluded  from  ob- 
jecting that  the  deposit  of  the  luggage  was  not  made  on  the 
terms  and  conditions  of  the  ticket  in  question,  then  arises 
the  question  w^hether  or  not,  on  the  true  construction  of  the 
terms  and  conditions  of  the  ticket,  tlie  company  undertake 
simply  to  warehouse  the  luggage  for  the  convenience  of  the 
passengers,  using  the  machinery  of  the  luggage  and  cloak 
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office  as  the  office  and  place  of  business  in  which  the  mat- 
ters relating  to  the  deposit  must  be  nMide  and  the  ticket 
business  transacted,  or  did  they  undertate  to  warehouse  the 
articles  left  in  their  charge  in  the  actual  luggage  and  cloak 
office,  80  as  to  give  to  the  person  making  the  deposit,  and 
paying  the  prescribed  sum,  the  additional  security  which 
the  actual  deposit  within  the  *luggage  and  cloak  [525 
office  would  afford  ?  And  it  is  to  be  observed  that,  the  lug- 
gage and  cloak  office  being  locked  up,  except  during  the 
arrival  and  departure  of  trains,  when  a  servant  or  servants 
wolild  be  present,  and  would  probably  prevent  tiie  access 
of  strangers  or  thieves  to  the  articles  deposited,  it  may  be 
said  that  the  depositor  might  be  willing  to  pay  for  the  ac- 
commodation offered,  if  accompanied  by  the  additional 
security  aflforded  by  the  cloak  room,  and  yet  hot  be  willing 
to  assent  to  the  additions  if  the  company  were  only  to  ac- 
cept the  responsibility  of  warehousing  them  generally. 

Now,  it  is  to  be  observed  that  the  conditions  on  the  face 
of  them  appear  to  apply  in  terms  to  *'  the  warehousing  pas- 
sengers' luggajge;"  and,  at  the  end  of  the  condition  upon 
which  the  defence  upon  this  point  rests,  viz.,  the  failure  to 
declare  the  value  and  nature  of  the  articles  in  question  on 
the  ground  that  they  were  beyond  the  value  of  £5,  the  sum', 
which  by  the  condition  was  required  to  be  paid  on  the  value 
declared,  is  described  to  be  "in  addition  to  the  before-men- 
tioned ordinary  warehouse  cJiargesy 

It  \vas,  however,  contended  that  in  the  fourth  condition  it 
is  said,  the  company  will  not  be  responsible  for  the  loss  of, 
or  injury  to,  articles  "except  left 'in  the  cloak  room,"  and 
that  those  articles  not  being  left  in  the  "cloak  room,"  the 
conditions  do  not  apply  to  the  case.  I  cannot,  however, 
but  think  that  the  true  effect  of  that  condition  with  the 
others  really  is  to  notify  that,  unless  the  articles  have  gone 
through  the  process  of  being  ascertained,  counted,  and  the 
fees  duly  paid  at  the  luggage  and  cloak  office,  the  company 
will  not  be  responsible  at  all. 

I  have  come,  therefore,  tp  the  conclusion  that  the  limit  of 
the  company's  undertaking  was  simply  to  warehou^  the 
articles  deposited  on  the  conditions  specified,  and  that  they 
did  not  lo&e  the  benefit  and  protection  of  the  conditions  of 
the  ticket,  because  the  articles  in  question  were  not  actually 
warehoused  in  the  cloak  room  but  wef e  stolen  from  the 
vestibule. 

I  think,  therefore,  that  the  defendants  are  entitled  to  our 
judgment  on  both  points. 
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Blackburn,  J.:  The  plaintiff  was  a  passenger  by  defen- 
dants' railway,  and  amyed  at  the  Paddington  station  in 
526]  London  with  a  *portmanteau  and  a  box,  which  she 
wished  to  leave  in  the  custody  of  the  defendants.  Mr.  Rich- 
ard Harris,  who  acted  for  her,  paid  to  the  clerk  of  the  de- 
fendants, at  their  cloak  room,  four  pence,  and  received  from 
liim  a  ticket,  on  the  terms  of  which  much  depends.  He 
left  the  partmanteau  knd  box  in  the  custody  of  the  defen- 
dants' servants ;  they  put  on  them  cloak  room  labels,  and 
left  them  without  -any  other  protection  in  the  vestibule.  A 
plan  was|tdmitted  on  the  triaj,  and  produced  before  us  on 
the  argument,  which  showed  the  position  of  the  cloak  room 
and  the  vestibule.  The  vestibule  is  a  place  to  which  passen- 
gers have  access,  and  in  which  luggage  in  the  custody  of 
passengers  ma^  be  placed  by  them.  A  thief,  taking  advan- 
tage 01  this,  either  removed  or  concealed  the  cloak  room 
tickets,  treated  the  luggage  as  his  own,  and  with  an  extreme 
of  cool  impudence,  applied  to  the  defendants'  policeman  on 
duty  to  assist  in  removing  them,  which  the  policeman  did. 
The  thief  was  subsequently  convicted,  but  obly  part  of  the 
property  was  recovered.  Each  package  of  Miss  Harris's 
luggage  was  above  the  value  of  £5,  and  her  loss  was  £60,  and 
for  this  the  action  was  brought. 

At  the  trial,  before  my  Brother  Pollock  without  a  jury, 
the  above  facts  were  admitted,  and  neither  then  nor  on  tne 
argument  before  us  was  it  disputed  that  the  loss  was  occa- 
sioned in  consequence  of  the  servants  of  the  defendants 
having  failed  to  exercise  proper  care  in  and  about  the  safe 
keeping  of  the  luggage  nius  left  with  them.  The  defence 
was  rested  on  the  ground  that  the  plaintiff  was  bound  by 
the  terms  of  the  ticket,  which,  it  was  said,  prevented  the 
plaintiff  from  recovering  for  any  loss  to  a  package  above  the 
value  of  £5  unless  the  value  was  declared  and  insurance 
paid  at  the  rate  of  one  penny  per  pound  per  day. 

Mr.  Richard  Harris  was  called  as  a  witness,  and  his  evi- 
dence, as  taken  down  on  the  judge's  notes,  was  as  follows: 
"When  I  left  the  box  and  portmanteau  my  attention  was 
not  called  to  the  conditions  on  the  ticket,  nor  was  I  aware 
of  them."  Cross-examined  :  "  I  have  been  in  the  habit  of 
travelling  for  many  years,  and  during  the  last  three  years 
have  left  parcels  at  this  cloak  room  perhaps  once  a  month 
when  I  came  to  tovjn  on  business.  I  believe  I  have  always, 
on  those  occasions,  received  a  ticket  similar  to  this.  I  was 
527]  not  aware  of  the  conditions.  I  *have  probably  seen 
conditions  on  the  cloak  room  tickets  of  other  English*  rail- 
ways.    I  believe  I  have  seen  printing  on  both  sides  of  the 
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Great  Western  tickets  without  reading  them.  I  knew  that  I 
must  deliver  up  the  ticket  when  I  wanted  the  articles  de- 
posited. I  have  seen  the  words  on  the  ticket,  '  This  ticket  to  be 
given  up  when  the  luggage  is  taken  away.'  "  Question  : 
"Were  you  not  aware  it  contained  some  conditions  with  refer- 
ence to  the  deposit  of  the  luggage  although  you  were  not 
aware  what  they  were  V^  Answer:  ''I  believed  that  there 
were  some  conditions. ' '  Re-examined :  * '  My  attention  was 
not  called  to  any  condition,  and  I  never  gave  it  a  thought.. 
When  I  say  I  have  always  received  a  ticket  similar  to  this 
I  mean  similar  in  general  appearance."  It  w^s  then  admit- 
ted that  the  tickets  used  by  defendants  have  for  several 
years  been  the  same  as  the  ticket  produced.      ' 

The  learned  judge  found  for  the  plain tiflE,  £60,  reserving 
leave  to  move  to  enter  judgment  for  the  defendants,  the 
court  to  dmw  inferences  of  fact. 

The  ticket  (or  rather  a  fac-simile  of  it)  was  produced  on 
the  argument  of  the  motion  before  us. 

Two  questions  were  discussed.  First,  whether  the  plain- 
tiflf  was,  under  the  circumstances,  bound  by  the  terms  of  the 
ticket.  Second,  whether,  on  the  true  construction  of  those 
terms,  they  protected  the  defendants  from  liability  for  the 
loss,  arising  as  this  did.  If  either  (question  is  decided  in 
favor  of  the  plaintiff,  the  verdict  and  judgment  for  her  must 
stand.  I  have,  however,  come  to  the  conclusion  that  both 
questions  should  be  answered  in  favor  of  the  defendants, 
•who  are  therefore,  in  my  opinion,  entitled  to  judgment. 

I  will,  first,  give  my  reasons  for  thinking  that  the  plain- 
tiff was,  under  the  circumstances,  bound  by  the  terms  of  the 
ticket 

The  materials  from  which  we  are  to  draw  inferences  are, 
first,  the  evidence  of  Mr,  Harris,  which  I  accept  as  true,  and 
do  so  the  more  readily  because  he  describes  himself  as  being 
'  in  a  state  of  imperfect  information,  which  I  think  probably 
very  common  ;  and,  secondly,  the  ticket  which  was  produced 
before  us.  The  appearance  of  the  face  of  the  ticKet  is  ma- 
terial in  deciding  this  first  (question.  The  conditions  on  the 
back  only  become  material  m  deciding  .the  second  question. 
It  was  a  paper  about  five  and  a  *half  inches  square,  [528 
bearing  the  ordinary  appearance  of  having  been  taken  out 
of  a  book  in  which  a  counterfoil  was  left.  The  printed 
part  was  in  clear,  fair-sized  type,  such  as  any  one  might 
easily  read.  My  brother  Mellor  has,  in  his  judgment,  suffi- 
ciently stated  its  contents. 

On*  the  law  governing  this  case,  we  were  referred  to  the 
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case  of  Henderson  v.  Stevenson  ('),  decided  by  the  House  of 
Lords  sitting  in  appeal  on  a  Scotch  case,  but  on  a  subject  in 
respect  to  which  the  law  of  Scotland  and  the  law  of  England 
are  one  and  the  same.  The  Lords  were  there,  in  conse- 
quence of  the  forms  of  Scotch  law,  judges  of  fact,  and  we, 
in  this  case  are,  in  consequence  of  the  m^^nner  in  which  the 

J)oint  is  reserved,  also  judges  of  fact.  I  think  that  all  in- 
erior  tribunals,  and  the  Lords  themselves  on  any  subse- 
quent occasion,  are  not  only  required  to  treat  this  decision 
with  great  respect  as  an  authority,  but  are  bound  to  follow 
it  as  a  decision.  If  it  is  thought  wrong,  it  must  be  altered 
by  the  Legislature.  And  I  make  no  distinction  between  the 
decision  on  the  principle  of  law,  as  applicable  to  this  case, 
and,  the  principle  on  which  the  Lords  drew  the  inference 
from  the  ladts.  I  think  the  same  inference  should  be  drawn 
from  the  same  facts,  or  facts  which  are  in  substance  the 
same.  But  I  think  this  is  only  true  so  far  as  the  decision, 
or  rather  the  ratio  decidendi^  of  the  House  goes ;  and  that 
opinions  expressed  by  one  or  more  of  the  Lords  in  deliver- 
ing their  opinions,  if  not  part  of  the  decision,  are  to  be 
treated  with  great  respect  as  authorities,  but  are  not  binding 
either  on  the  House  itself  on  a  future  occasion  or  on  any 
other  court. 

This,  I  think,  was  decided  in  Mersey  Docks  v.  Oihbs  ("). 
Lord  Cottenham  had,  in  Duncan  v.  Findlater  ('),  enunci- 
ated a  doctrine  which  was  in  direct  conflict  with  the  opinion 
delivered  by  the  judges  in  Mersey  Docks  v.  Oibbs  (").  The 
judges,  after  mentioning  what  Lord  Cottenham' s  opinion 
was,  say  (*):  "This  is,  no  doubt,  a  very  high  authority, 
being  said  by  the  Lord  Chancellor  in  the  House  of  Lords, 
though  in  a  Scotch  case,  but,  not  being  the  point  decided  bv 
the  House,  it  is  not  conclusively  ^binding,  and  we  think: 
that,  with  great  deference  to  his  liigh  authority,  we  must 
dissent  from  the  position  there  laid  down."  Lord  Cnin- 
529]  worth  and  *Lord  Wensleydale  did  not  think  it  neces- 
sary to  enter  into  details,  and  merely  expressed  their 
concurrence  in  tiie  opinion  delivered  by  the  judges,  thus  de- 
ciding in  contradiction  to  what  Lord  Cottenham  had  laid 
down  in  Duncan  v.  Vmdlater  ("),  without  expressly  saying 
anything  about  it.  But  Lord  Westbury  (*)  thought  it  desira- 
ble *'  to  say  a  few  words  with  reference  to  the  difficulty  felt  by 
the  learned  judges  in  consequence  of  certain  observations 
that  fell  ffom  Ix>rd  Chancellor  Cottenham,  and  which  are 
reported  in  the  case  of  Duncan  v.  Findlater^'*  (*).     He  then 

K')  Law  Rep.,  2  H.  L.,  Sc,  470.  (■♦)  11  H.  L.  C.  at  p.  720. 

(*)  11  H.  L.  a,  686.  (*)  11  II.  L.  C,  at  pp.  782-738. 

(«)  6  CI.  4  F.,  894. 
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proceeds  to  express  dissent  from  Lord  Cottenham,  and 
finally  adds:  ''My  Lords,  the  learned  judges  observed, 
and  with  very  great  cprrectness,  that  it  is  not  everything 
that  falls  from  a  noble  and  learned  lord  in  advising  the 
House  which  is  to  be  considered  as  tlie  opinion  oi  the 
House.'' 

I  call  attention  to  this  matter  particularly,  because  I  not 
only  think  my^lf  bound  to  obey  the  decision  of  the  Hou»b 
in  Henderson  v.  Stevenson  0,  but  I  also  think  (if  I  rightly 
understand  the  judgment)  that,  though  that  decision  goes  a 
step  further  than  any  prior  decision  of  which  I  am  aware,  it 
is  a  logical  extension  of  a  principle  which  had  been  pre- 
viously recognized  by  the  courts ;  and  therefore  I  not  only 
obey  that  decision,  but  acquiesce  in  it.  But  there  are  ex- 
pressions used  by  the  different  Lords  which  seem  to  express 
opinions  which  were  not,  I  think,  part  of  the  decision  of  the 
case  then  before  them,  and  which  are  not,  in  my  opinion, 
correct  when  applied  to  the  case  we  have  before  us  of  a 
ticket  given  on  the  deposit  of  goods  with  a  company  who 
do  not  hold  themselves  forth  as  general  receivers  of  goods 
to  be  kept  for  hire,  but  let  it  be  known  that  thouffh  they  do 
not  and  will  not,  as  a  general  rule,  receive  or  Keep  such 
goods,  they  will  take  them  if  the  passenger  brings  them  to  a 
particular  office,  and  there  receives  a  ticket,  on  the  produc- 
tion of  which  the  goods  will  be  given  up  to  the  person  pro- 
ducing it. 

On  the  deposit  of  goods  with  a  bailee  who  receives  reward, 
so  as  to  bring  the  ca'Se  within  the  fifth  head  of  bailments, 
mentioned  by  Lord  Holt  in  Coggs  v.  Bernard  ('),  the  bailee 
(unless  he  is  one  *who  has  the  responsibilities  of  a  [530 
public 'carrier  or  innkeeper)  undertakes  no  further  obliga- 
tion,than  to  take  proper  care  that  the  goods  are  safely  kept 
from  loss  or  injury:  the  deposit  and  receipt  by  the  bailee 
for  reward  proves,  as  a  matter  of  law,  that  the  bailee  received 
them  on  the  terms  that  he  undertakes  this,  and  is  responsi- 
ble for  any  loss  or  injury  occasioned  by  any  neglect  of  the 
duty  which  he  has  thus  undertaken.  But  if  the  bailor  and 
bailee  agree  that  the  goods  shall  be  deposited  on  other  terms 
than  those  implied  by  law,  the  duty  of  the  bailee,  and  con- 
sequently his  responsibility,  is  determined  by  the  terms  on 
which  both  parties  have  agreed.  And  it  is  clear  law  that 
where  there  is  a  writing,  into  which  the  terms  of  any  agree- 
ment are  reduced,  the  terms  are  to  be  regulated  by  that 
writing.  And  though  one  of  the  parties  may  not  have  read 
the  writing,  yet,  in  general,  he  is  bound  to  the  other  by 

0)  Law  Rep..  2  H.  L.,  Sc..  470.         (»)  2  Ld.  Raym.,  909;  1  Sm.  L.  C,  188.  7th  ed, 
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those  terms ;  and  that,  I  apprehend,  is  on  the  ground  that, 
by  assenting  to  the  contract  thus  reduced  to  writing,  he 
represents  to  the  other  side  that  he  has  made  himseli  ac- 
quainted with  the  contents  of  that  writing  and  assents  to 
them,  and  so  induces  the  other  side  to  act  upon  that  repre- 
sentation by  entering  into  the  contract  with  him,  and  is  con- 
sequently precluded  from  denying  that  he  did  make  himself 
acquainted  with  those  terms.  But  then  the  preclusion  only 
exists  when  the  case  is  brought  within  the  rule  so  carefully 
and  accurately  laid  down  by  Parke,  B.,  in  delivering  the 
judgment  of  the  Exchequer  in  Freeiaan  v.  Gooke  ('),  that  is, 
if  he  "means  his  representation  to  be  acted  upon,  and  it  is 
acted  upon  accordingly :  or  if,  whatever  a  man's  real  inten- 
tions may  be,  he  so  conduct  himself  that  a  reasonable  man 
would  take  the  representation  to  be  true,  and  believe  that  it 
was  meant  that  he  should  act  upon  it,  and  did  act  upon  it  as 
true."  And  accordingly,  in  Allan  v.  Mawson  ('),  wliere  the 
plaintiff  had  taken  an  instrument  which  on  a  cursory  view 
appeared  to  be  a  draft  on  Sir  John  Perring  and  others, 
bankers,  London,  but  with  the  word  ''at"  in  very  small  let- 
ters inclosed  in  the  hook  of  the  S  of  the  Sir,  so  as  to  make 
it  at  least  doubtful  whether  the  instrument  did  not  purport 
to  be  a  promissory  note,  Gibbs,  C.  J.,  asked  the  jury  wliether 
the  word  "at"  was  so  inserted  for  the  purpose  of  deception, 
for  if  so,  it  was  to  be  struck  out,  and  the  instrument  was  a 
531]  bill  of  exchange  in  fact.  A  ^similar  decision,  men- 
tioned by  Lord  Hardwicke,  in  2  Atk.,  32,  had  been  come  to 
by  Lord  Macclesfield  in  a  case  where  a  man  gave  a  girl  a 
promissory  note  for  "£20  value  received,  which  I  promise 
neoer  to  pay,"  and  the  word  "never"  was  rejected.  Both 
of  those  cases  seem  to  me  to  proceed  on  the  grourid  that 
in  neither  case  could  the  defendant,  as  a  reasonable  man, 
believe  that  the  other  party  had  read  the  words  inserted  for 
the  purpose  of  deceit,  or  that  the  other  party  meant  to  rep- 
resent to  tlie  defendant  that  he  had  done  so. 

The  decision  in  Henderson  v.  Stevenson  (')  seems  to  me  to 
proceed  on  the  same  principle,  but  to  carry  it  one  step  fur- 
ther. There  was  no  fraud  or  intentional  deception  found 
in  that  case,  as  there  had  been  in  the  two  just  cited,  but 
there  was  nothing  to  show  that  the  steamboat  company, 
who  were  the  defendants  in  that  case,  or  those  who  repre- 
sented them,  as  reasonable  men,  would  believe,  from  the 
conduct  of  the  passenger,  that  he  had  represented  to  them 

(»)  2  Ex.,  at  p.  663;  18  L.  J.  (Ex.),  at        (»)  4  Camp.,  115. 
p.  119.  O  Law  Rep.,  2  H.  L.,  So.,  470. 
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that  he  had  read  or  looked  at  the  back  of  the  ticket,  and 
in  T)oint  of  fact  he  had  not. 

Lord  Cairns,  L.C.,  says:  '*0n  the  face  of  this  ticket 
there  are  letters  indicating  the  name  of  the  steamboat  com- 
pany and  the  words  'Dublin  to  Whitehaven.'  This  clearly, 
if  the  matter  had  so  rested,  would  have  been  evidence  of  a 
contract  on  the  part  of  the  steam  packet  company  to  carry 
the  person  to  whom  the  ticket  was  handed,  in  considera- 
tion of  the  money  which  he  had  paid  to  them,  from  Dublin 
to  Whithaven,  and  to  use  all  reasonable  care  in  the  course 
of  their  undertaking  so  to  carry  him."  He  then  points  out 
that  there  was  no  reference  on  the  face  of  the  ticket  to  that 
which  was  printed  on  the  back,  and  that  the  evidence  was 
that  the  passenger  had  not,  in  fact,  read  what  was  on  the 
backof  tne  ticket,  and  proceeds:  "The  present  ia  a  case 
in  which  there  was  no  reference  whatever  upon  the  face  of 
the  ticket  to  anything  other  than  that  which  was  written 
upon  the  face.  Upon  that  which  was  given  to  the  pas- 
senger, and  which  he  read,  and  of  which  he  was  aware, 
there  was  a  contract  complete  and  self-contained,  without 
anything  dehors.  Those  who  were  satisfied  to  hand  to  the 
passenger  such  a  contract,  complete  upon  the  face  of  it,  and 
to  receive  his  money  upon  its  being  so  handed  to  him,  must 
be  taken,  as  it  seems  to  *me,  to  have  made  that  con-  [532 
tract,  and  that  contract  only,  with  the  passenger ;  and  the 
passenger,  on  his  receiving  the  ticket  in  that  form,  and 
without  knowing  of  anything  beyond,  must  be  taken  to 
have  made  a  contract  according  to  that  which  was  expressed 
and  shown  to  him."  It  C/ertainly  seems  to  me  that  this  is, 
in  other  words,  to  say  that,  though  the  ticket  was  the  con- 
tract, the  passenger  receiving  such  a  ticket  had  not  so  con- 
ducted himself  as  to  justify  the  steam  packet  company,  or 
their  servants,  as  reasonable  men,  in  thinking  that  he  had 
read,  or  ought  to  have  read,  or  otherwise  made  himself 
acquainted  with,  what  was  on  the  back  of  the  ticket,  and 
consequently  that  the  passenger  was  not  precluded  from 
showing  that,  in  fact,  he  knew  nothing  of  what  was  on  the 
back,  ^ut,  in  the  present  case,  the  ticket  has  on  the  face 
of  it  a  plain  and  unequivocal  reference  to  the  conditions 
printed  on  the  back  of  it,  and  any  person  who  reads  that 
reference  could,  without  difficulty,  look  at  the  back  and  see 
what  these  conditions  were ;  and,  that  being  so,  the  ques- 
tion comes  to  be,  wliether  the  plaintiff  is  not  precluded 
from  setting  up  that  Mr.  Harris,  who  acted  for  her  in  taking 
that  ticket,  never  looked  at  the  face  of  the  ticket  or  be- 
stowed a  thought  on  what  the  conditions  were;  in  other 
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words,  whether,  by  depositing  the  goods  and  taking  this 
ticket,  he  did  not  so  act  as  to  assert  to  the  defendants  that 
he  had  looked  at  and  read  the  ticket  and  ascertained  its 
terms,  or  was  content  to  be  bound  by  them  without  ascer- 
taining them,  and  so  induced  them  to  enter  into  the  contract 
with  him  in  the  belief  that  he  had  assented  to  its  terms. 
I  think  he  has  so  acted.  It  is  true  that  Lord  Chelmsford 
and  Lord  Hatherley,  in  Henderson  v.  Steoenson  ('),  are  re- 
ported to  have  thrown  out  an  opinion  that  the  contract 
.was  complete  on  the  payment  of  the  passage-money,  and 
that  ticket  was  but  a  receipt  for  that  money.  This  certainly 
is  no  part  of  the  decision  of  the  House,  and,  indeed,  seems 
to  be  contrary  to  the  view  taken  by  the  Lord  Chancellor. 
I  will  not  inquire  at*  present  how  far  what  was  suggested 
by  those  noble  lords  may  or  may  not  be  just  when  applied 
to  a  passenger  going  by  a  public  conveyance,  which  was 
the  case  before  the  House,  but  is  not  the  case  before  us,  and 
on  which,  therefore,  we  are  not  requited  to  express  an 
opinion;  but,  with  every  respect  for  their  autnority,  I 
533]  *cannot  think  it  applicable  to  the  case  of  a  person 
depositing  goods  with  a  company  who  were  in  no  way  bound 
to  receive  them,  and  contemporaneously  receiving  a  ticket 
whioh  he  knew  was  to  be  given  up  when  the  goods  were 
demandt?d  back.  I  think  it  would  be  as  reasonable  to  allow 
the  holder  of  a  bill  of  lading,  or  of  a  wharfinger's  receipt,  or  a 
dock  warrant,  to' say  that  he  thought  this  was  only  a 
rec(?ipt  for  the  goods,  and  not  a  contract  as  to  their  carriage 
or  custody.  This,  I  think,  cannot  be  allowed.  I  will  not 
now  inquire  whether  the  question,  whether  the  contract  has 
been  reduced  into  writing,  is  one  of  those  preliminary  ques- 
tions which,  according  to  Bartlett  v.  Smith  {^),  are  to  be 
decided  by  the  .judge,  or  one  of  those  to  be  decided  by  the 
jury.  I  did  express  an  opinion  in  Peek  v.  North  Sta^ord- 
shire  Ry,  Co.  (')  that- it  was  for  the  judge.  As  we  are  both 
judges  and  jurors  in  this  case,  it  is  not  necessary  to  inquire 
in  which  capacity  we  decide  the  question. 

The  defendants,  as  a  railway  company,  are  not  bound  to 
receive  goods  at  all  for  custody  ;  they  give  notice  that  they 
will  not  receive  them  by  any  of  their  servants  in-  general, 
but  any  one  wishing  to  deposit  goods  \vith  them  must  go 
to  a  particular  office,  there  pay  the  proper  remuneration, 
and  receive  a  ticket.  No  man  can  come  to  that  office  with- 
out knowing  so  much.  Few  can  come  without  knowing 
thg,t  the  ticket  is  to  be  kept  and  produced  when  the  goods 


(')  La^'  Rep.,  2  H.  L.,  Sc,  470. 
(«)  11  M.  <fe  W.,  483. 


(2)  10  H.  L.  C,  473,  at  pp.  617-518; 
82  L.  J.  (Q.B.),  241,  at  p.  253. 
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are  taken  away,  a  term  which  would  not  be  implied  by  law 
if  the  ticket  were  merely  a  receipt  for  the  money,  and  Mr. 
Harris  did  in  fact  know  this. 

It  is  clear  that  the  defendants  meant  that  the  ticket 
should  be  the  contract ;  what  more  could  be  .required  to 
justify  their  servatats,  as  reasonable  men,  in  believing  that 
the  person  bringing  the  goods  and  paying  the  money,  as 
part  of  the  same  transaction,  receiving  and  carrying  away 
the  ticket,  meant  to  assent  to  the  terms  in  the  ticket  and  to 
induce  them  to  receive  the  goods  on  those  terms  ?  I  doubt 
much — inasmuch  as  the  railway  company  did  not  author- 
ize their  servants  to  receive  goods  for  deposit  on  any  other 
terms,  and  as  they  had  done  nothing  to  lead  the  plaint iflE  to 
believe  that  they  had  given  such  authority  to  their  servants 
so  as  to  preclude  them  from  asserting,  as  against  her,  that 
the  authority  *was  so  limited— whether  the  true  rule  [534 
of  law  is  not  that  the  plaintiff  must  assent  to  the  contract 
intended  by  the  defendants  to  be  authorized,  or  treat  the 
case  as  one  in  which  there  was  no  contract  at  all,  and  con- 
sequently no  liability  for  safe  custody :  see  Belfast  and 
Ballymena  Railway  v.  Keys  (').  I  think,  as  at  present  ad- 
vised, the.  proper  direction  to  a  jury  in  such  a  case  as  this 
would  be  that,  if  they  believed  these  undisputed  facts,  they 
ought  to  find  that  the  teims  were  binding  on  the  plaintiff. 
This  we  need  not  decide,  but  where  I  am  to  act  as  both 
judge  and  juror  I  have  no  hesitation  in  so  finding. 

The  second  question  which  arises  depends  entirely  on  the 
true  construction  of  the  conditions. 

If  I  could  agree  with  my  Brother  Lush  that  the  meaning 
of  the  contract  is  that  the  defendants  are  to  place  "the  lug- 
gage in  some  separate  warehouse  to  which  none  but  the  de- 
fendants or  their  servants  had  access,  so  that  the  placing 
them  in  the  vestibule  was  a  breach  of  contract,  I  should  be. 
inclined  to  agree  in  thinking  that  the  defendants  are  liable  to 
make  good  the  loss  arising  from  that  breach  of  contract,  on 
the  principle  of  Dams  v.  Garrdti^\  that  the  plaintiff  could 
not  qualify  his  wrong ;  or,  as  I  should  prefer  to  enunciate 
the  same  principle,  that  the  condition  relieving  them  from 
liability  for  a  loss  applies  to  a  loss  occurring  whilst  they 
are  carrying  .out  the  contract,  not  to  one  incurred  when  act- 
ing in  violation  of  it.  Lyon  v.  Mells(^)  seems  to  tne  to 
proceed  upon  the  ground  that  the  condition  exeniipting  the 
owners  of  the  ligher  from  liability  for  any  loss,  unless  such 
loss  was  occasioned  by  negligence  in  the  master  and  crew  of 
the  vessel,  could  not  be  construed  as  exempting  them  from 

(')  9  H.  L.  C,  656.  CO  6  Bing ,  716.  («)  6  East,  428. 
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loss  occasioned  by  their  own  default,  and  seems  to  me  not 
applicable  to  such  a  case  as  the  present.  Such  was  the  con- 
struction put  on  that  decision  by  Coleridge  and  Erie,  JJ., 
in  Chippendale  v.  Lancashire  and  TorJcshire  Ry.  Co.  (*), 
and,  I  think,  by  the  Court  of  Exchequer  in  McManiis  v. 
Lancashire  ana  Yorkshire  Ry,  Co,  ('). 

But  in  the  present  case  I  read  the  contract  as  being  to 
535]  keep  *safely,  i.e.,  with  reasonable  and  proper  care 
in  any  way  which  to  the  defendants  seemed  best,  and  to  de- 
liver up  the  goods  on  the  production  of  the  ticket  if 
brought  at  the  proper  office  hours  to  the  cloak  room.  I  do 
not  tnink  that  depositing  the  luggage  in  the  vestibule  would 
have  been  any  breach  of  contract,  if  the  defendants  had 
taken  reasonable  precautions  to  protect  the  luggage  whilst 

f)laced  in  the  vestibule  from  danger,  as,  for  instance,  by 
eaving  a  competent  person  to  stand  sentry  over  them  till  it 
was  convenient  to  remove  them  to  a  more  secure  place. 
They  would,  if  these  parcels  were  under  the  value  of  £5, 
be  in  my  opinion  liable^  not  because  they  placed  them  in 
the  vestibule,  but  because  they  took  no  care  of  them  when 
there.  I  read  the  contract  as  being  to  take  reasonable  care 
of  the  luggage,  and  to  be  responsible  for  any  loss  occa- 
sioned by  that  want  of  care,  with,  in  effect,  a  proviso  that, 
inasmuch  as  the  remuneration  is  very  small  and  the  loss 
may  be  very  great,  the  defendants  shall  not  be  responsible 
for  loss  if  the  goods  exceed  £5  in  value,  unless  the  value  is 
declared  and  paid  for.  So  construed,  the  condition  pro- 
tects the  defendants  in  the  present  case. 

This  question  is  of  much  less  importance  than  the  first, 
as  the  conditions  can  easily  be  altered  if  the  intention  of 
the  defendants  is  not  expressed  on  them,  but  it  would  » 
equally  decide  this  particular  case. 

In  my  opinion  the  judgment  ought  to  be  for  the  defen- 
dants, and,  as  Mellor,  J.,  agrees  with  me,  the  judgment  of 
the  court  will  be  for  the  defendants. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff :  Masterman^  Hughes^  Masterman 
&  Rew. 
Solicitor  for  defendants :   R.  Nelson, 

(»)  21  L.  J.  (Q.B.),  22.  201 ;    4  H.  A  N.,  827 ;   28  L.  J.  (Ex.), 

0  2   H.  A  N.,  702 ;    27   L.  J.  (Ex.),     353. 

See  13  Eng.  Rep.,  1«')2  note  ;  14  Eng.  Alabama:   South,  etc.,  v.  Henllen, 

Rep.,  618  note.  5d  Ala.,  606. 

As  to  the  effect  of  a  special  contract  Oonnecticut:    Camp    «.    Hartford, 

exempting  a^carrier  from  his  common  etc.,  43  Conn.,  383. 

law  liabilitj.  Iowa:   Talbot   v.   Merchants,    etc.. 
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Ireland:  Moore    v.    Midland,   etc.,  N.  Y.  SaperiorCt.  Rep.   353. 

Irish    Law    Kep.,   9  Com.    Law,  20;  Ohio:  Umon  Express «.  Graham,  26 

Johnson  v.  Great,  etc.,  Irish  Law  Rep.,  Ohio  St.  Rep.,  595  ;  Gaines  v.  Union, 

9  Com.  Law,  108.  etc.,  28  id.,  418. 

Missouri:   Bice  «.  Kansas,  etc.,  63  United  States :  Bank,  etc. ,  v.  Adams, 

Missouri  Rep.,  314.  etc.,  93  U.  S.  Rep.,  174. 


[1  Queen's  Bench  Division,  636.] 
July  4,  1876. 

*SwiRB  and  Another  v.  Redman  &  Holt.     [536 

7\po  Joint  D^torSf  Right  of^  at  againat  Creditor  with  Notide,  to  be  treated  at  Principal 

and  Surety. 

R.  A  H.,  being  in  partnership,  were  in  the  habit,  through  plaintiff'  firm,  of  con- 
signing goods  to  B.  &  S.,  in  China,  for  sale ;  the  process  were  remitted  to  the 
plaintiffs  in  London,  against  which  the  plaintiffs  accepted  bills  drawn  by  R.  A.  H., 
and  which  they  discounted.  If  the  remittances  did  not  put  the  plaintiffs  in  iimds 
when  the  bills  became  due,  tlie  defendants  were  bound  to  make  up  the  deficiency. 
By  long  practice,  though  there  was  no  actual  agreement,  if  the  goods  were  not  sold 
at  the  maturity  o(  the  bills,  plaintiffs  accepted  ^esh  bills,  which  the  defendants  ne- 
gotiated and  handed  the  proceeds  to  plaintiffs,  who  were  tiiereby  enabled  to  take  up 
the  first  acceptances,  and  so  to  let  defendants  have  the  benefit  of  the  advance  for  a 
further  time  without  being  under  caslf  advance.  In  1878  the  partnership  of  R.  A  H. 
ceased  by  efiluz  of  time,  and  it  was  agreed  between  them  that  H.  should  take  over 
the  whole  stock,  &c.,  of  the  old  firm.  Plaintiffs  had  notice  of  this.  At  the  dissolu- 
tion of  the  partnership  there  were  acceptances  of  the  plaintiffs  running,  and,  they, 
after  the  notice,  renewed  the  bills,  acconiin^  to  the  old  practice,  by  accepting  fresh 
drafts  of  H.  alone.  When  the  goods  were  sold,  the  remittances  were  not  sufiUdent  to 
meet  the  plaintifi^s  advances,  and  they  brought  an  action  against  R.  &  H.  to  recover 
the  balance. 

R.  raised  as  a  defence,  that  he  had,  by  the  agreement  between  him  and  H.,  become 
only  a  surety  for  H.,  instead  of  a  principal  joint  debtor ;  and  that  the  plaintiffs,  by 
giving  U.  time  after  notice  of  this,  had  discharged  R. : 

Held,  that  R.  <fe  H.  could  not  change  their  position  with  regard  to  the  plaintiffs 
without  their  assent,  and  so  deprive  them  of  the  right  they  had  to  treat  both  R.  <fc  H. 
aa  principal  debtors ;  that  R.  was  therefore  not  discharged  by  the  giving  time  to  IL 
by  means  of  the  fresh  acceptances. 

Oakelei^  v.  Fatheller  (4  CI.  A  F.,  207 ;  ip  Bli  (N.S.),  508)  distinguished. 

Semble,  even  if  the  giving  fresh  acceptances  would  have  otherwise  discharged  R., 
that,  as  it  was  only  a  continuance  of  the  old  practice  to  which  R.  was  a  party,  it 
would  not  have  discharged  him. 

Oakford  v.  European  Shipping  Co.  (1  H.  <fe  M.,  182)  accord. 

Claim  to  recover  the  balance  of  advances  made  by  the 
plaintiffs  to  the  defendants,  Kedman  &  Holt  (by  means  of 
the  acceptance  by  the  plaintiffs  of  drafts  of  the  defendants), 
upon  consignments  of  goods  made  by  the  defendants  to 
China,  the  proceeds  of  the  sale  of  which  were  to  be  forwarded 
to  the  plaintiffs. 

The  defendant  Holt  let  judgment  go  by  default. 

The  defendant  Redman  stated  as  a  defence  that  theplain- 
tiffs,  on  the  dissolution  of  the  partnership  between  Holt  & 
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537]     Redman,  *had  accepted  the  liability  of  Holt  instead 
of  that  of  the  two  defendants. 

At  the  trial  before  Bramwell,  B.,  at  the  Easter  sittings  in 
-London,  at  the  close  of  the  plaintiffs'  case, 

Benjd7jun^  Q.C.,  opened  facts  which  he  said  discharged 
Redman  ;*  but  the  learned  judge  ruled  that  if  the  facts 
opened  were  proved,  they  would  amount  to  no  defence,  and 
directed  a  verdict  and  judgment  for  the  plaintiffs  for  £5,479 
5^.  ll(i.,  the  balance  proved  to  be  due  to  the  plaintiffs. 

The  facts,  nature  of  defence,  and  course  of  trial  are  suffi- 
ciently stated  in  the  judgment  of  the  court. 

An  order  to  show  cause  why  there  should  not  be  a  new 
trial  was  obtained,  on  the  ground  of  misdirection  of  the 
learned  judge  in  holding  that,  assuming  all  the  facts  alleged 
by  the  defendant  to  be  proved  to  the  satisfaction  of  the  jury, 
the  plaintiffs  were  nevertheless  entitled  to  a  verdict. 

June  29,  30.     Cohen^  Q.C.,  and  O.  Bruce^  showed  cause. 

BenjamiUy  Q.C.,  and  A.  Wills ^  Q.C.,  in  support  of  the 
order. 

In  addition  to  the  authorities  noticed  in  the  judgment, 
the  following  were  cited  for  the  plaintiffs :  Bailey  v.  Ed- 
wards (') ;  Davies  v.  StainhanJcf^)'^  Holliery.  Eyrei^) ;  Nefw- 
ton  V.  Chorlton  {*) ;  and  Lindl^y  on  Partnership,  vol.  i,  3d 
ed.,  p.  452. 

Cur,  adv.  vuU. 

July  4.  CocKBURN,  C.J.:  I  will  proceed  to  read  the 
judgment  in  this  case  prepared  by  my  Brother  Blackburn, 
in  which  I  fully  concur. 

In  this  action,  tried  before  Baron  Bramwell,  the  defendant 
Holt  made  no  defence  ;  and  the  action  was  tried  between  the 
plaintiffs  and  Redman,  who  defended. 

After  the  evidence  for  the  plaintiffs  had  been  completed, 
Mr.  Benjamin  stated  the  defendant  Redman's  case ;  but  the 
learned  judge  ruled  that,  supposing  that  the  facts  opened 
should  be  proved,  there  was  no  case  for  the  defendant  to  go 
o38J  to  the  jury ;  and  he  *directed  a  verdict  for  the 
amount  claimed,  which  was  £5,479  5^.  lid. 

The  facts  proved  on  the  evidence  for  the  plaintiffs,  so  far 
as  it  is  necessary  to  state  them,  were  that  the  defendants 
Redman  &  Holt  had  been  in  partnership  as  spinners  and 
manufacturers  at  Haworth,  and  also  as  stuff  merchants  at 
Bradford.  They  were  in  the  habit,  through  the  plaintiffs' 
lirm,  of  consigning  goods  to  Messrs.  Buttertield  &  Swire  in 
China,  for  sale,  the  proceeds  of  which  were  to  be  remitted 

(')  4  B.  &  S.,  761 ;  84  L.  J.  (Q.B.),  41.         («)  9  CI.  A  F.,  I,  46. 

O  6  De  G.  M.  <fe  G„  679.  (*)  2  Drew.,  883,  838-.S39. 
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by  Butterfield  &  Swire  to  the  plaintiffs'  firm  in  London.  By 
an  agreement  in  writing,  dated  the  29  th  of  December,  1868, 
between  the  plaintiffs'  firm  and  the  defendants,  these  remit- 
tances were  to  be  held  specially  to  meet  the  liability  the 
Slaintiffs  might  have  incurred  by  advances  to  the  defen- 
ants  effected  by  accepting  their  drafts,  and  any  balance 
was  to  be  paid  to  the  defendants. 

The  mode  in  which  the  advances  were  made  was,  that  the 
defendants  drew  on  the  plaintiffs  drafts  proportioned  to  the 
invoice  value  of  the  goods  consigned.  Them  drafts  the 
plaintiffs  accepted,  and  the  defendants  discounted  their  ac- 
ceptances. When  the  acceptances  became  due,  if  the  remit- 
tances did  not  put  the  plaintiffs  in  funds  to  meet  the 
acceptances,  the  defendants  were  bound  to  pay  the  plaintiffs 
the  deficiency. 

There  seems  to  have  been  no  express  agreement  at  any 
time  as  to  what  was  to  be  done  in  case  the  goods  were  not 
sold  before  the  maturity  of  the  acceptances ;  but,  in  practice, 
the  plaintiffs,  in  such  cases,  accepted  a  fresh  drait,  which 
the  defendants  negotiated,  and  thereby  obtained  funds 
which  they  handed  to  the  plaintiffs,  who  were  thereby  ena- 
bled to  take  up  the  first  acceptances,  and  so  to  let  the  de- 
fendants have  the  benefit  of  the  advance  for  a  further  time, 
without  being  under  cash  advance. 

There  could  be  no  doubt  that  this  was  so  constantly  done 
that  Redman  &  Holt  would  have  felt  aggrieved  if  the  jplain- 
tiffs  bad  suddenly  refused  to  prolong  tne  advances  m  this 
way,  and  would  have  had  a  right  in  such  case  to  say  that  the 
I)laintiffs  were  treating  them  harshly.  Whether  the  plain- 
tiffs would  by  so  doing  have  committed  a  breach  of  contract 
on  which  an  action  would  have  lain,  is,  to  say  the  least 
doubtful ;  and  from  the  way  in  which  the  case  was  disposed 
of,  without  actually  taking  the  opinion  of  the  jury  on  any 
question,  the  defendant's  counsel  are  probably  *enti-  [53& 
tied  to  argue  that  any  points  left  doubtful  must  be  taken  to 
have  been  found  in  the  way  most  favorable  to  him. 

The  course  described  was  pursued  for  five  years,  till,  on 
the  3l8t  of  December,  1873,  the  partnership  between  Red- 
man &  Holt  expired  by  efflux  of  time,  and  of  this  the  plain- 
tiffs were  then  informed.  At  this  date  there  were  goods  to 
a  large  amount  consigned  to  Butterfield  &  Swire,  and  in 
their*  hands  unsold,  on  the  security  of  which  the  plaintiffs 
had,  by  accepting  the  drafts  of  Redman  &  Holt,  made  ad- 
vance to  the  extent  of  many  thousand  pounds,  for  which 
the  plaintiffs  were  liable,  though  they  had  been' kept  out  of 
cash  advance. 

17  Eng.  Rep.  23 
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Holt,  who  had  always  managed  the  foreign  trade,  continued 
to  manage  the  outstanding  affairs  of  the  late  firm.  He  pro- 
cured the  renewal  of  the  advances  on  many  of  the  goods 
in  the  manner  already  described,  by  procuring  the  plaintiffs 
to  accept  fresh  drafts,  which  he  negotiated,  and  thereby  ob- 
tained the  funds  necessary  to  keep  the  plaintiffs  out  of  cash 
advance.  These  fresh  drafts  were  drawn  in  the  name  of 
'^  Redman  &  Holt  in  liquidation."  This  continued  till  the 
16th  of  November,  1874,  up  to  which  date  the  plaintiffs 
had  no  notice  or  knowledge  that  Redman  &  Holt  were  not 
equally  interested  in  winding  up  the  affairs  of  the  late 
firm,  and  realizing  the  proceeds  or  their  consignments.  On 
that  day  Holt,  by  a  letter  of  the  16th  of  November,  1874, 
informed  the  plaintiffs  that  it  had  been  then  finally  ar- 
ranged between  him  and  Redman  that  he.  Holt,  should 
take  over  the  whole  of  the  stock  of  the  old  firm,  and  Holt 
suggested,  for  that  rt^ason,  that  future  drafts  should  be 
signed  in  his  own  namfe,  instead  of  that  of  Redman  &  Holt. 
Tnis  was  acceded  to,  and  several  of  the  advances  originally 
made  to  the  old  firm  of  Redman  &  Holt,  on  goods  con- 
signed by  them,  and  then  their  property,  though  now  Holt's 
Sroperty,  were  continued  in  the  manner  described,  the 
rafts  by  the  discount  of  which  the  plaintiffs  were  kept  out 
of  cash  advance  being  drawn  on  the  plaintiffs  by  Holt  in 
his  own  name. 

The  date  of  the  writ  in  this  action  was  the  3d  of  Decem- 
ber, 1876.  Before  that  time  the  goods  originally  consigned 
by  Redman  &  Holt  had  been  sold  and  the  proceeds  received 
by  the  plaintiffs.  These  proceeds  were  not  suflicient  to  re- 
540]  pay  the  advances  made  to  *Redman  &  Holt ;  the  de- 
ficiency was  the  amount  for  which  the  verdict  was  taken. 

Part  of  this  deficiency,  £2,000  and  upwards,  arose  in  re- 
spect of  advances  on  which  there  had  been  renewals  prior 
to  the  16th  of  November,  1874,  By  means  of  drafts  of  Red- 
man &  Holt  in  liquidation,  but  in  respect  of  which  there 
had  been  no  renewals  after  the  day  on  which  the  plaintiffs 
were  affected  with  notice  that  the  defendants  Redman  and 
Holt  had  agreed  that  Holt  should  take  the  stock  of  the  old 
firm,  and  consequently  that  as  between  themselves  Holt 
should  be  bound  primarily  to  discharge  the  liabilities  on 
that  property,  including  the  advances  which  the  plaintiffs 
had  made  on  their  security  to  Redman  &  Holt  jointly.. 

The  remainder  of  the  claim,  £3,000  and  upwards,  was  in 
respect  of  advances  on  goods  not  sold  on  the  16th  of  No- 
vember, 1874,  and  on  which  the  advances  had  been  con- 
tinued, the  plaintiffs  being  kept  out  of  cash  advance  by 
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means  of   acceptances  of  Holt's  drafts,  discounted  in  the 
manner  described. 

The  question  in  the  cause  is,  whether  Redman  is  still 
liable  for  either  of  these  sums. 

It  seems  to  us  clear  that  the  original  advances  were 
monev  lent  to  Redman  &  Holt  for  which  they  were  debtors, 
and  that  the  drawing  of  fresh  drafts  which  wer^  accepted, 
as  described,  was  not  in  any  way  a  satisfaction  of  that  debt, 
but  only  m*achinery  by  which  it  was  provided  that  the  time 
for  payment  should  be  extended  without  the  plaintiffs 
coming  under  any  cash  advance.  Part  of  Baron  Bram- 
well's  ruling:  was  that  there  was  no  evidence  that  there  had 
been  any  taking  by  the  plaintiffs  of  Holt's  sole  liability  in 
accord  and  satisfaction  of  the  liability  of  Redman  &  Holt. 
And  this,  when  the  rule  was  moved,  was  thought  so  clearly 
right  that  no  rule  was  granted  on  that  point. 

But  the  effect  of  the  transactions  was  to  grant  an  exten- 
sion of  time.  For  during  the  interval  between  the  taking 
np  of  one  of  the  drafts  and  the  maturing  of  the  substituted 
draft  by  means  of  which  it  was  taken  up,  the  plaintiffs 
could  not  have  sued.  And  one  point  made  by  Mr.  Benja- 
min in  his  opening  was  that  the  effect  of  this  giving  of 
time,  as  he  said,  to  Holt  alone,  was  to  discharge  Kedman. 

*So  far  as  regards  the  £2,000  odd,  as  to  which  there  [541 
had  been  no  renewal  after  the  16th  of  November,  1874,  this 
seems  to  us  absolutely  untenable.  For  we  think  it  clear 
law  that  a  creditor,  who  -  has  two  principal  debtors,  may 
bind  himself  to  one  of  them  (in  any  way  short  of  an  abso- 
lute release)  to  give  him  time,  or  even  not  to  sue  him,  with- 
out in  the  least  prejudicing  his  right  of  recourse  against 
the  other.  By  suing  that  other  debtor  a  recovery  from  him 
entitles  him  to  recover  contribution  from  his  co-debtor,  and 
consequently  the  creditor  may  by  his  suit  against  the  one 
debtor  bring  about  such  a  state  of  things  as  renders  him, 
the  creditor,  liable  to  an  action  by  the  co-debtor  who  has 
been  forced  to  make  contribution,  when  by  the  bargain  be- 
tween the  creditor  and  himself  he  ought  not  to  have  been ; 
but  this  forms  no  defence  for  the  other  debtor.  The  law 
says  that  the  party  injured  shall  have  compensation  in  dam- 
ages adequate  to.  the  injury  he  h^s  received,  but  that  this 
shall  form  no  defence  to  the  party  who  has  received  no 
injury  at  all.  And  if  no  damage  at  all  has  been  received 
there  is  no  compensation  due  to  any  fine.  And  this,  we 
cannot  but  think,  is  consistent  with  sound  sense  and  clear 
justice.  And  therefore,  sq  long  as  the  plaintiffs  had  no  no- 
tice that  the  relation  between  Redman  &  Holt,  had  been 
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changed  from  that  of  joint  principal  debtors  to  something 
else,  the  plaintiffs  might  bind  themselves  to  Holt  in  any 
way  they  pleased  to  give  him  time  without  thereby  affecting 
in  any  way  their  remedy  against  Redman  the  co-debtor  • 
and  this  we  apprehend  is  clear,  not  merely  in  justice  and 
sense,  but  on  all  decisions  both  at  law  and  equity. 

But  wher^  the  two  who  become  liable  for  a  debt  are  not 
joint  principal  debtors,  but  from  the  beginnipg  one  of  them 
13  a  principal  and  the  other  a  surety,  the  case  fs  different. 
The  relation  of  principal  and  surety  gives  to  the  surety 
certain  rights.  Amongst  others  the  surety  has  a  right  at 
any  time  to  apply  to  the  creditor  and  pay  him  o^  and 
then  (on  giving  proper  indemnity  for  costs)  to  sue  the  prin- 
cipal in  the  creditor's  name.  We  are  not  aware  of  anjr 
instance  in  which  a  surety  ever  in  practice  exercised  this 
right ;  certainly  the  cases  in  which  a  surety  uses  it  must  be 
very  rare.  Still  ;;he  surety  has  this  rignt.  And  if  the 
creditor  binds  himself  not  to  sue  the  principal  debtor,  for 
however  short  a  time,  he  does  interfere  witn  the  surety's 
542]  theoretical  right  to  sue  *in  his  name  during  such 
period.  It  has  been  settled  by  decisions  that  there  is  an 
equity  to  say  that  such  an  interference  with  the  rights  of 
the  surety, — in  the  immense  majority  of  cases  not  dam- 
aging him  to  the  extent  even  of  a  shilhng,= — must  ojjerate  to 
depnve  the  creditor  of  his  right  of  recourse  ^against  the 
surety,  thQugh  it  may  be  for  thousands  of  pounds.  But 
though  this  seems,  if  it  may  be  permitted  to  speak  in  such 
terms  of  the  doctrine  sanctioned  by  very  great  lawyers, 
consistent  neither  with  justice  nor  common  sense,  it  has 
been  long  so  firmly  established  that  it  can  only  be  altered 
by  the  fegislature.  And  as  it  depends  on  the  supposed 
inequity  of  interfering  with  the  rights  which  the  surety  has 
as  between  him  and  the  principal  debtor,  it  is  not  material 
that  the  knowledge  on  the  part  of  the  creditor  that  the 
surety  was  from  the  beginning  such,  and  therefore  had  such 
rights,  was  not  acquired  till  after  the  surety  had  become 
liable  to  the  creditor :  PooUy  v.  Harradine  (*),  Oreenough 
V.  McClelland  (*),  and  Oriental  Financial  Corporaiion  v. 
Onerend^  Ourney  &  Co,  ('). 

.  This  rule,  whether  it  was  originally  right  or  not,  is  no 
doubt  well  established.  But  when,  as  in  the  present  case, 
the  two  debtors  are  both  principals,  there  is  no  such  right. 
Redman  never  could  have  paid  off  the  plaintiffs  and  sued 
Holt  in  their  name,  for  by  the  very  act  of  paying  off  the 

(»)  7  E.  4  B.,  481  ;  26  L.  J.  (Q.B.),  156.        (»)  Law  Rep.,  7  Ch.  Ap.,  142. 
(«)  2  E,  *  E.,  424  ;  80  L.  J.  (Q.B.),  IB. 
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plaintiffs  the  caase  of  action  in  their  name  would  be  gone, 
and  the  right  which  Redman  would  have  had  to  sue  Holt 
for  contribution  would  be  in  no  way  affected  by  any  bar- 

fain  which  the  plaintiffs  had  made  with  Holt  alone  to  give 
im  further  time. 

The  contention  is  that  the  two,  Redman  and  Holt,  had  a 
right,  without  the  knowledge  or  consent  of  the  plaintiffs,  to 
create  a  new  state  of  things,  and  then,  by  giving  notice,  to 

Erevent  the  plaintiffs  from  doing  what  thejr  lawfully  might 
efore — to  create  a  right  in  themselves,  which,  if  observed, 
must  derogate  from  the  plaintiffs'  right,  and  then  to  say 
that  is  inequitable  in  the  plaintiffs  to  act  in  derogation  of 
this  right  so  created.  Surely  the  inequity  begins  earlier, 
and  is  in  the  defendants  derogating  from  the  plaintiffs' 
right  without  their  consent. 

*It  was  however,  argued,  that  however  much  this.  [543 
might  be  contrary  to  principle,  it  was  established  by  the 
decision  of  the  House  of  Lords  in  Oakdty  v.  PasheUer  (*). 

We  do  not  think  that  any  such  point  either  arose  or  was 
decided  in  that  case. 

The  case  is  very  imperfectly  reported,  and  the  judgment 
seems,  to  have  been  very  meagre.  The  case  is. abstracted  in 
Lindley  on  Partnership,  3d  ed.,  p.  463.  The  decision  ap- 
pears to  us  to  have  proceeded  on  the  ground  that,  by  an 
arrangement  to  which  the  creditor  Sir  Charles  Oakeley  was  a 
party,  Kynaston,  who  was  Sir  Charles's  son-in-law,  became 
a  partner  in  the  house  which  was  indebted  to  Sir  Charles, 
and  then,  by  arrangement  between  the  three  parties,  Kynas- 
ton became  a  principal  debtor  to  Sir  Charles,  and  the  outgoing 
partners  became  sureties  to  Kynaston.  There  was  ample  con- 
sideration for  Sir  Charles  Oakeley  agreeing  to  this  change, 
and  whether  the  conclusion  of  fact  that  he  did  so  agree  was 
right  or  wrong,  the  case  did  not  and  could  not  decide  that 
it  could  be  done  without  his  consent.  That  such  was  the 
ground  of  the  decision  of  the  Lords  we  think  sufficiently 
appears  from  both  reports,  ill  as  they  are  reported.  The 
facts  clearly  were  that  Kynaston  made  himself  a  new  debtor 
to  Sir  Charles  Oakeley ;  and,  if  he  was  so,  the  respondents 
could  not  be  liable  for  his  default  except  in  consequence  of 
some  arrangement  by  which  they  became  his  sureties.         ^ 

In  the  very  meagre  report  of  the  judgment  of  the  Master 
of  the  Rolls  in  Bligh  (*),  he  bases  his  judgment  on  the  fact 
that  '*  Sir  Charles  Oakeley  well  knew,  in  1817,  that  by  the 
arrangement  between  the  two  partners,  Reid  and  Kynaston, 
they  had  become  the  principal  debtors,"  that  is,  to  Sir 

(»)  4  CL  A  F.,  207 ;  10  Bll  (N  S.),  648.  {*)  10  Bll  (N.S.),  afc  p.  578,  n. 
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Charles,  which  Kynaston  could  not  be  without  Sir  Charles's 
assent,  *'and  Sherard's  estate  surety  only."  Aiid  during 
the  argument  in  the  House  of  Lords,  Lord  Lyndhurst  points 
out  the  diflBculty  in  converting  a  joint  debtor  into  a  surety 
without  the  creditor's  assent  (').  He  seems  to  have  relied 
on  this  objection  until  the  fact  that  Kynaston  became  a  new 
debtor  was  brought  to  his  notice  (*).  And,  finally,  in  the 
544]  *]udgment  he  says,  *'an  arrangement  was  made  be- 
tween Sir  Charles  Oakeley  and  Kynaston"  (").  This  would 
have  been  quite  irrelevant  unless  Kynaston  had  become  a 
new  debtor,  and  the  other  parties,  by  agreement  with  Sir 
Charles,  sureties  for  him. 

It  is  impossible  to  suppose  that  if  Lord  Lyndhurst  had 
been  delivering  a  judgment  of  the  House  of  Lords  on  a  case 
of  the  first  impression,  and  on  which  he  knew  (as  appears 
from  10  Bligh  (N.S.)  at  p.  586  (*))  there  was  no  previous 
decision,  he  would  have  done  it  in  so  perfunctory  a  manner 
as  he  appears  to  have  done.  It  was  not  right  in  deciding  on 
the  special  facts  of  the  particular  case  to  give  so  little  infor- 
mation to  the  parties,  but  it  would  have  been  an  incredible 
neglect  of  duty  to  say  so  little. 

It  is,  however,  true  that  in  Wilson  v.  Lloyd  (*),  Bacon, 
V.C.,  in  citing  Oakeley  v.  Pasheller  {*)  takes  no  notice  of 
the  very  important  fact  that  the  new  partner  was  introduced 
as  a  new  member  of  the  firm,  and  as  a  fresh  debtor  to  the 
creditor  by  an  arrangement  between  the  three. 

No  English  case  has  actually  decided  this  point  if  Oake- 
ley V.  Pasheller  {*)  does  not.  But  there  is  an  Irish  case 
cited  by  Mr.  Wills,  which  should  be  noticed.  It  is  that  of 
Maingay  v.  Lewis  Q.  There  was  a  plea  there  on  equitable 
grounds  raising  this  very  defence.  The  Irish  Court  of 
Queen's  Bench,  on  demurrer,  unanimously  held  the  plea  to 
be  bad.  But,  on  appeal  before  seven  judges,  four  reversed 
this  decision,  three  being  for  affirming  it.  But  it  is  worth 
while  to  notice  the  reasons  on  which  Lawson,  J.,  based  his 
judgment,  which  turned  the  scale.  After  stating  the  point 
ne  says:  "  To  hold  that  this  is  so  seems  to  me  contrary  to 
all  sound  principles  of  law.  To  aflfect  the  rights  and  alter 
the  remedies,  or  even  the  order  of  the  remedies,  of  a  cred- 
itor, by  an  arrangement  entered  into  between  his  debtors  to 
which  he  was  no  party,  seems  to  me  to  be  an  interference 
with  contracts  very  contrary  to  the  spirit  of  our  law"  ('). 

(»)  10  BIL  (N.S.),  at  p.  586;  see  also  4  («)  Law  Rep.;  16  Eq.,  60,  70. 

a.  A  F.,  at  p.  232.  («)  4  CI.  <&  F.,  207;  10  Bll  (N.S.),  648. 

(«)  10  Bli.  (N.S.),  at  p.,  687.  (')  Ir.  Rep..  S  C.  L.,  495  ;  in  error,  Ir. 

r«)  10  Bli  (N.S.),  at  p.  689.  Rep.,  6  C.  L..  229. 

(*)  See  also  4  CL  <fe  F,,  at  p.  232.  («)  Ir.  Rep.,  5  C.  L.,  at  p.  281. 
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So  far  we  quite  agree  ^ith  him.  But  he  adds,  ''I  feel  my- 
self bound  to  come  to  the  conclusion  that  the  case  is  gov- 
erned by  the .  decision  of  the  House  of  *Lord8  in  [545 
Oakeley  v.  Pasheller  ('),  and  that  I  ought  to  follow  it  im- 
plicitly." Had  Mr.  Justice  Lawson  thought,  as  we  do,  that 
the  decision  in  Oakeley  v.  Pasheller  i^)  proceeded  on  the 
ground  that  the  creditor  was  a  party  to  the  arrangement,  he 
would  have  decided  in  conformity  with  the  opinion  of  the 
dissentient  three  in  the  Irish  Court  of  Apj)eal. 

We  think,  therefore,  that  the  rule  in  this  case  should  be 
discharged  oil  this  ground. 

There  is  another  point  which  it  is  not  necessary  for  us  to 
decide,  but  which  it  is  as  well  to  mention.  Redman  and 
Holt  had,  when  in  partnership,  requested  the  plaintiffs  to 
give  time  under  the  circumstances  and  in  the  way  which 
they  did  after  the  dissolution  to  Holt  alope.  And,  if  the 
plaintiffs  were  not  under  a  legal  obligation  to  do  so,  there 
was  a  strong  moral  claim  on  them  so  to  do.  It  seems  strange 
justice  to  relieve  Redman,  because  the  plaintiffs  in  dealing 
with  Holt  after  the  dissolution  in  winding  up  a  partnership 
debt  pursued  the  very  course  which  Redman  had  sanctioned 
and  requested,  if  he  had  not  stipulated  for  it ;  and  Oakford 
V.  European  Shipping  Co.  (*)  seems  an  authority  for  saying 
it  is  not  equity. 

Our  judgment  will  be  in  favor  of  the  plaintiffs. 

JudgToent  for  the  plaintiffs. 

Solicitors  for  plaintiffs :  Flux  &  Co. 
Solicitor  for  defendant :  Fields  Roscoe  <6  Co.,  for  Taylor 
&  Co.,  Bradford. 

'  (»)  4  Cl  A  F.,  207 ;  10  BIL  (N.S.),  648.  («)  1  H.  A  M.,  182. 

It  is  now  settled  in   England,   in  Q.   B.,  373 ;    Bank  «,  Ackerman,   15 

New  York,   and   some  of    Uie  other  C.  P.,  362 ;  Perley  «.  Lonej,  17  Q.  B., 

states,  that  at  law  parol  evidence  is  ad-  279. 

missible  to  show  that  one  who  appears  Bngland ;  Bechevaaise  t).  Lewis,  L. 

on  the  face  of  a  written  contract  to  be  R.,  7  C.  P.,  872  ;  2  Eng.  Rep.,  6S4  ; 

a  principal  debtor  is  in  fact  only  a  Liquidators  «.   Liquidators,   11    Eng. 

surety.    See  11  Eng.  Rep.,  41  note  ;  2  Rep.,  27. 

Monthly  West.  Jurist,  499.  lUlnois:  See  Paul  «,  Berry,  78  nis., 

Arkansas!   See  MarshaU  t).  Alvine,  158. 

26  Ark.,  513.  Indiana :  See  Xesbit  v.  Enowlton,  51 

Canada,  Upper:   The  earlier  cases  Ind.,  852. 

seem  to  be  contrary  to  the  rule  recently  Ireland:   Belfast,    etc.,  'o.  Stanley, 

settled  in  England  and  New   York  :  Irish  L.  R,  1  C.  L.,  698. 

Nafis  «.  Series,  2  Com.  PI.,  4l2  :  Ball  Louisiana:  SeeO'Hara  v,  Schwab,  26 

t>.  Gilson,  7  C.  P.,  6^  ;  Davidson  v.  La.  Ann.,  78. 

Bartlett,  1  Q.  B.,  60 ;  Elder  v.  KelTy,  8  Maryland:  Hale  t).  Pierce,  82  Md., 

id.,  240.  827. 

The  later  cases  seem  to  con  form  to  the  Mississippi:  In  chancery:  Davis  d. 

English  rule :  Darling  t).  McLean,  20  Mikell,  Freeman's  Chy.,  5^. 
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MisBOuri:  In  this  state  the  English  Pickerdgill  v.  Lahens,  15  Wallace,  140  ; 

and  New  York  rule  is  not  followed  :  Wood  v.  Fish,  63  N.  Y.,  245,  leveraing 

McMillan  t).  Parkell,  64  Missouri,  286.  4  Hun, -525. 

New  York :  Hubbard  v.  Gurney,  64  See  First,  etc. ,  v.  Morgan,  6  Hnn,  846. 

N.  Y.,  457;   13  Alb.  Law  Jour.,  267,  In  Upper  Canada  it  has  been  held 

2  Weekl.  Dig. ,  835.  that  the  recovery  of  a  j  udgment  merges 

Pennsylvania :  The  contrary  of  the  the  original  debt,  so  that  the  relation  of 

New  York  rule  seems  to  be  held  in  principal  and  surety  no  longer  exists  as 

Pennsylvania:  Fourth,  etc.,  t).  Frazier,,  between  the  original  surety  and  the 

9  Phil.  Rep.,  218;   BioLnk  v.  Walker,  creditor,  and  a  subsequent  extension  to 

12  Serg.  &  R.,  882  ;  9  id.,  229  ;  White  the  original  debtor  will  not  discharge 

D.  Hopkins^  8  W.  &  S.,  99.;  Lewis  v.  the  original  surety  :  Duff  v.  Barrett,  15 

Hanchman,  2  Penn.  St.,  416.  Grant's  (U.C.)  Chy.,  632,  684,  affirmed 

See  Miller  v.  Stem,  2  Penn.  St.,  286.  17  id.,  187  ;  Hamilton  v.  Holcombe,  12 

Texas:  In  equity  :  Yeary  «.  Smith,  Upper  Can.  Com.  PL,  88. 

45  Tex.,  71.  The  rule  is  clearly  otherwise  in  the 

Vermont:  Harringtons.  Wright,  48  United  States:    Lafarge  v.  Herter,  9 

Verm.,  427;  Bank  «.  Smith,  80  Verm.,  N.  Y.,  241 ;  2  Monthly  Western  Jurist. 

148.  499,  and  numerous  cases  cited  ;  Davis 

A  suretv  by  the  payment  of  a  bond  v.  Mikell,  Freeman's  (Miss.)  Chy.,  548  ; 

becomes  the  creditor  %nd  discharges-his  Anthony  v.  Capel,  58  Miss.,  850. 

co-sureties  by  a  valid  extension  to  the  Though  where  the  parties  are  only 

principal   of   the   time  of    payment :  jointly  Uable,  a  judgment  against  one 

Cameron  v.  Boulton,  9  Upper  Can.  Com.  of  the  joint  contractors  would  merge 

PL,  537.  the  right  of  action  and  prevent  a  re- 

A  suretj^*  who,  by  arrangement  be-  covery  against  the  others,  whether  the 

tween  himself  and  the  principal  debtor,  party  against  whom  judgment  has  not 

takes  the  primary  liability  upon  him-  been  taken  is  a  surety  or  not :  Kerr  v. 

self,  may,  by  subsequent  arrangements  Hereford,  17  Upper  C.  Q.  B.,  158  ;  Har- 

with  third  parties,  re-establish  himself  ris  v.  Dunn,  18  U.  C.  Q.  B.,  852  ;  Hol- 

in  the  position  and  with  the  rights  of  a  lowell  v.  Marshall^  8  Upper  Can.  C.  PL, 
surety  without  the  consent  of  the  cred-  '  21 ;  Baby  v.  Municipal,  etc.,  5  Grant's 

itor:  Remsent).  Beekman,25N.Y.,5d2.  Chy.,   232;    Olmstead  v.    Webster,  8 

When  a  mortgagee  enters  into  an  N.  Y.,  418;   Matter  of  Higgins,  8  De 

agreement  with  one  to  whom  the  prop-  Gex  &  Jones,  88,  and  Mr.   Perkins's 

erty  has  been  conveyed,  .subject  to  a  note;    Nesbit  «.   Howe,  8  Irish  Law 

xaorigfige,  mthmct  the  grarUse  assuming  Rep.,  278;    Crosby  v.  Jeroloman,  37 

the  mortgage  d^t^  extending  the  time  Ind.,  264 ;  Barnett  «.  Juday,  88  Ind., 

of  payment  thereof,  he  does  not  thereby  86  ;  Lingenfelser  v.  Simon,  49  Ind.,  82. 

release  the  mortgagor  from  his  liability  See  2  Monthly  Western  Jurist,  499  ; 

upon  the  bond  executed  at  the  time  of  Vestry  «.  Ramsey,  L.  R.,  6  C.  P.,  247  ; 

the  giving  of  the  mortgage,  for  he  re-  Bank  n.  Cameron,  17  Upper  Can.  Q.  B., 

mains  the  principal  debtor  :  Penfield  v.  237 ;    New    York    Code  (old),   g  136, 

Goodrich,  10  Hun,  41.  sub.  4. 

So  it  -has  been  held,  for  the  same  A  county  treasurer  having  become  a 

reason,  where  the  grantee  assumed  the  defaulter,    actions    were    commenced 

mortgage  and  lurreed  to  pay  it :  Meyer  against    him   and    bis    sureties  ;    the 

«.  Lathrop,  10  Hun,  66.  county  authorities  took  from  the  treas- 

See  10  Alb.  Law  Jour.,  874.  urer    a    confession  of   judgment    for 

The    contract   of    a   surety    is    the  £1,000,  and  a  confession  from  one  of 

measure    and    limit  of    his    liability,  his  sureties  for  a  like  amount,  being 

Upon  the  death  of  one  of  the  makers  together  eoual  to  the  defalcation  then 

of  a  joint  promissory  note,  who  was  ascertained,  and  released  the    actions 

not  liable  for  the  debt  irrespective  of  against  them.     The  treasurer's  second 

the  joint  obligation,  but  who  signed  surety  took  no  part  in  this  arrange- 

the  note  simply  as  surety,  his  estate  is  ment.    Afterwurds  a  further  defalca- 

absolutely  discharged  both  in  law  and  tion  was  discovered,  and  thereupon  the 

inequity,  and  the  survivors  only  are  lia-  county  authorities  proceeded    against 

ble  :   Getty  v.  Binsse,  49  N.  i.,  885  ;  the  second  surety  of  the  treasurer  and 
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obtained  indgment  against  him  for  consideration,  to  stay  proceedings  in  an 
jEl,000.  Upon  a  bill  filed  to  restrain  action  against  a  principal,  like  an  agree- 
that  action  the  court  granted  a  per-  ment  not  to  sue,  will  discharge  a 
petoal  injunction  for  that  purpose,  al-  surety.  A  stipulation  giving  the  prin- 
though  the  county  authorities  and  cipal  time  to  answer  in  case  of  an  ac- 
their  attorney  in  the  action  at  law  tionagainsthim,  is  such  an  interference 
Bwore  that  their  rights  as  against  the  with  and  change  of  the  contract  that 
second  surety  were  intended  to  have  the  law  will  imply  injury  to  the  surety 
beenreserred  :  Baby  17.  Municipal,  etc.,  and  discharge  him. 
5  Grant's  (U.C.)  Chy.,  282.  An  extension  of  the  time  of  payment 

Where  the  surety  guarantees  the  of  one  instalment  of  rent  will  not  Im- 
ooUection  of  a  claim  the  creditor  must,  pair  the  obligation  of  the  surety  as  to 
'without  notice,  proceed  within  a  rea-  others  accruing  subsequently :  Ducker 
Bonable  time.  If  he  fail  to  do  so,  and  «.  Rapp,  4  N.  Y.  Weekl.  Dig.,  174, 
the  principal  debtor  becomes  insolvent,  N.  Y.  Court  Appeals. 
the  guarantor  Is  discharged  :  Craig  d.  The  release  by  the  party  to  whom  the 
ParUs,  40  N.  Y.,  181,  as  explained  in  first  underti^ing  is  given,  or  his  as- 
field  «.  Cutler,  4  Lans. ,  196.  signee,  of  the  sureties  to  that  under- 

Except  in  case  of  a  guaranty  of  col-  ta^ng,  does  not  release  the  sureties  on  a 

lection,  indulgence  by  a  creditor  to  a  subsequent  undertaking  given  to  him. 

principal  debtor,  for  a  valuable  consid-  Payment  in  whole  or  in  part  by  the 

eration,  without  the  assent  of  a  surety,  sureties,  to  a  prior  undertaking,  reduces 

discharges    the    latter :     Stewart    «.  the  liability  of  the  sjireties  on  a  sub- 

Paiker,  55  Geo. ,  656.  sequent  one  to  the  party  to  whon^  it  is 

When  a  creditor,  bv  a  valid  and  given  by  the  amounl  of  such  payment, 
binding  agreement  with  the  principal  A  release  of  the  sureties,  to  the  under- 
debtor,  -without  assent  of  the  surety,  taking  given  by  the  plaintiff  on  taking 
materially  varies  the  terms  of  the  con-  the  property  from  the  defendants,  upon 
tract,  or  extends  the  time  for  its  per-  a  receipt  from  them  of  a  portion  of  the 
formance,  the  surety  is  thereby  dis-  amount  for  which  they  are  bound  un- 
charged :  Ducker  o.  Rapp,  4  Weekly  der  their  undertaking,  will  not  release 
Dig.,  174  ;  Dunham  «.  Countryman,  66  the  sureties  to  an  undertaking  given  by 
Barb.,  2^  ;  Holland  «.  Johnson,  51  the  plaintiff,  on  appeal  to  the  General 
lad.,  346 ;  Yeary  t).  Smith,  45  Texas,  Term  from  a  judgment  rendered 
56  ;  Weed,  etc.,  «.  Oberreich,  88  Wise,  against  him  in  the  action  for  the  pur- 
825 ;  Cameron  «.  Boulton,  9  Upper  pose  of  staying  execution ;  but  they 
Can.  Com.  PL,  587 ;  Honer  «.  Mills,  10  are  entitled  to  have  credited  on  the 
id. ,  194 ;  Matthewson  t).  Bronson,  1  Up-  amount  for  which  they  are  bound  the 
per  Can.  Q.  B.,  272  ;  Perley  «.  Loney,  17  sum  received  from  the  sureties  on  the 
id.,  279  ;  Kerr  «.  Cameron,  19  id.,  866 ;  first  undertaking  :  Brennan  v.  Arnstein, 
Darling  «.  McLean,  20 id.,  872  ;  Fowler  42  N.  Y.  Superior  Court  Rep.,  875. 
«.  Perrin,  25  id.,  227 ;  Van  Koughnet  In  order  to  discharge  a  surety  the 
«.  Mills,  5  Grant's  (U.C.)  Chy.,  653  ;  creditor  must,  by  a  valid  agreement, 
Mellish«.  Green,  Id.,  655.  upon  good    consideration,  have  given 

In  Robinson  9.  Dale,  88  Wise.,  880,  time    of    payment    to    the    principal 

a  note  was  ante-dated  so  as  to  become  debtor  :    Cassidy    «.  Schedel,  9  Hun, 

due  same  time  as  by  terms  of  the  con-  840 ;  Thompson  r.  ]\|IcDonald,  17  Upper 

tract:  held,  not  to  discharge  a  surety.  Can.    Q.    B.,   804;  Thompson  t).  Mar- 

The  receiving  of  a  payment  of  inter-  shall,  8  Western  Law  Monthly,  886, 

est  in  advance  upon  a  note,   after  its  distinguishing  Burr  «.  Butler,  Wright, 

maturity,  by  the  payee  from  the  maker,  Ohio,  538  ;  Yeary  v.  Smith,  45  Texas, 

implies  a  contract  for  the  extension  of  56  ;  Robinson  «.  Dale,  88  Wise. ,  880. 

the  time  of  payment  during  the  period  A  promissory  note  of  a  debtor  given 

for  which  interest  is  so  paid,  and  if  in  renewal,  or  in  place  of  one  similar 

such  extension  be  made  without  the  in  form  and  by  the  same  party,  is  not 

consent  of    a  surety  he  will  be  dis-  a  discharge  of  the  liability  arising  on 

charged:  Woodbum  «.  Carter, 50  Ind.,  the  first  note,  although  the  latter  is 

8.6.  given  up,  and,  after  the  first  note  be- 

An  agreement,  founded  on  a  good  comes  due,  judgment  is  recovered  on 

17  Eng.  Eep.  24 
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the  second,  and  execatlon  issued  bat  ing  to  pay  vdthoat  knowledge  of  the 

returned    unsatisfied  :    First,    etc,   v.  extension  :  Kerr  v.  Cameron,  19  Upper 

Morgan,  6  Hun,  346.  Can.  Q.  B.,  806. 

i^  Hubbard  v.  Gumej,  64  N.  Y.,  Mere  indulgence  to  the  debtor,  how- 

457.  ever  long,  without  anj  request  by  the 

The  creditor  took  the  debtor's  notes  surety  to  prosecute  the  principal,  will 

without  the  knowledge  or  consent  of  a  not  discharge  the  surety  :  Summerhill 

surety,   which  he  indorsed,   and  dis-  «.   Tapp,   52   Ala.,   227;    Lumsden  «. 

counted  at  a  bank,  applying  the  pro-  Leonard,    55    Geo.,    874  ;   Clopton  «. 

ceods  upon  the  debt,     upon  maturity  Spratt,   52  Miss.,  251 ;    Thompson  o. 

of   the   notes   he   retired    them   and  McDonald,  17  Upper  Can.  Q.  B.,  804. 

brought  suit  upon  the  original  debt.  The  mere  fact  of  a  creditor  abstain- 

Held,  that  the  taking  of  the  notes  and  ing    from    seizing    under    execution 

what  was  done  therewith   prevented  against  the  principal  his  interest  in  the 

the  creditor  from  proceeding  against  stock  in  trade  does  not,  of  itself,  famish 

the  debtor  during  the  time  the  notes  a   ground    for   suspending    execution 

had  to  become  payable,  and  that  "by  against  the  surety,  and  that  the  surety 

giving  the  time  to  the  principal,  with-  claims  that  the  creditor  shall  forbear 

out  the  consent  of  the  sureties,  they  his  remedy  against  him  until  the  exact 

were  discharged :  Hooker  «.  Gamble,  value  of  such  interest  is  ascertained  : 

12UpperCan.ConLPl.,512;  13 id., 462.  Cunningham  v.  Buchanan,  10  Grant's 

An  agreement  by  the  holder  of  a  Chy.,  523. 

promissory  note  with  the  maker  to  ac-  Mere  discontinuance  of  an  advertise- 

cept  drafts  or  bills  to  the  amount  of  ment  for  the  sale  of  real  estate,  under  a 

said  note,  and  to  extend  the  payment  deed  of  trust  to  secure  a  note,  is  not 

during  the  time  said  drafts  were  run-  such  a  giving  of  time  to  the  principal 

ning,  carried  out  without  the  knowledge  debtor  as  will  discharge  other  makers 

of  the  surety,  wiU  release  such  surety:  of  the  notes  who  are  sureties  for  him  : 

Pomeroy  «.  Tanner,  5  Weekly  Dig.,  Butler  v.  Gambs,  1  Mo.  Appeal  Rep., 

223,  N.  Y.  Court  Appeals.  466. 

An  arbitration  and  award  discharges  The  mere  failure  to  levy  on  property 

sureties  who  do  not  consent  thereto,  within  the  time  fixed  by  law  to  author- 

although  they  were  aware  of  it,  did  ize  a  sale  will  not  discharge  a  surety  : 

not  object,  and  attended  the  arbitra-  Lumsden  t).   Leonard,  55   Geo.,  874 ; 

tion :  Burke  v.  Glover,  21  Upper  Can.  Summerhill    v.   Tapp,   52  Ala.,   227  ; 

Q.  B.,  294.  Clopton  v.  Spratt,  52  Miss.,  251. 

It  was  not  held  that  an  usurious  So  a  failure  by  the  creditor  to  prove 

agreement  to  extend  the  time  of  pay-  the  claim  in  bankruptcy :  Clopton  «. 

ment  of  a  debt  is  void  and  will  not  Spratt,  52  Miss.,  251. 

discharge  a  surety,  as  Mr.  Brightly,  in  The  release  of  the  administrator  of 

his  Digest,  vol.  1,  2231,  No.  142,  says  the    estate    of    the    principal    debtor 

of  Agand  v.  Ball,  1  Alb.  L.  J.,  181,  from  his  liability  on  a  bond  as  guar- 

N.  Y.  Court  of  Appeals.  dian,  by  the  failure  of  his  ward  and 

That  case  went  upon  the  ground  that  his   subsequent   guardian    to    appear 

the  suretyship  was  not  known  to  the  and  prove   the  claim  of   the  ward  in 

creditor  :  Lesley  v.  Johnson,  41  Barb.,  a  suit  to  settle  the  estate  of  the  former 

359.  guardian,  operated  as  a  release  of  the 

Such  an  agreement  will  discharge  a  surety  on  his  bond  as  guardian.     Hav- 

surety :  11  Kng.  Hep.,  45  note ;  Brown  ing  failed  to  prove  his  claim  in  the 

«.  Prophit,  53  Miss.,  649.  suit  to  settle  the  estate  of  his  guardian. 

So  the  payment  of  a  greater  than  the  the  petition  of  the  ward  seeking  to  re- 
legal  rate  of  interest :  White  v.  Whit-  cover  against  the  surety  on  his  guar- 
ney,  51  Ind.,  124.  dian's  bond  is  ordered  to  be  dismissed. 

Though  usurious  :  Shaver  v.  Allison,  on  the  ground  that  the  release  of  the 

11  Grant's  (U.C.)  Chy.,  355  ;  Meyers  «.  administrator  of  the  guardian  operated 

Nat.  Bank,  78  Ills.,  257.  as  a   release  of    the  surety  of   such 

A  surety  does  not  waive  a  discharge  guardian  :  Stull  v.  Davidson,  12  Bush 

from  extension  by  an  unaccepted  offer  (Ky.),  167. 

to  pay  in  a  particular  way,  nor  by  offer-  A  surety  will  not  be  released  by  rea- 
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son  of  the  neglect  of  the  sheriff  to  requested  plaintifib  to  sell  said  vessel ; 

enforce  the  execution  anless  the  cred-  that  the  plaintiffs  neglected  and  refused 

itor  himself  is  responsible  for  the  delay  to  comply  with  such  request,  and  that 

or  omission :    Keeble  «.  Jones,  1  Law  the    vessel    was    subsequently    lost, 

and    £qaity  Reporter,  806,    Supreme  wherehy  the  defendant  lost  the  benefit 

Court,  Tenn.  of  the  security  of  said  vessel :  Held, 

The  mere  withdrawal  of  executions  that  if  the  plea  intended  to  assert  that 

against  the  property  of  the  principal  whenever  a  creditor  takes  a  mortgage 

debtor  from  the  hands  of  a  sheriff  is  from  a  principal  dehtor,  with  a  power 

not  sufficient  to  discharge  a  surety  :  of  sale,  accompanied  with  the  personal 

Backer  «.  Kapp,  4  N.  Y.  Weekl.  Dig.,  obligation  of  a  surety,  it  becomes  the 

174,  N.  T.  Court  Appeals.  imperative    duty   imposed    upon    the 

Discharging  a  levy  upon  property  of  mortgage  creditor,  upon  the  request  of 
the  debtor  without  the  privity /)f  the  the  surety,  at  any  time  to  sell  the 
surety,  discharges  him :  2  Monthly  mortgaged  property  upon  any  default 
Western  Jurist,  503-4,  and  numerous  committed,  at  the  peril,  if  he  does  not 
cases  cited ;  Winston  «.  Yeargin,  50  do  so,  of  losing  the  benefit^of  the  con- 
Ala.,  340;  Woodward  v.  Walton,  7  tract  of  suretyship,  such  proposition 
Heidsell  (Tenn.),  50  ;  Davis  «.  Mikell,  cannot  be  sustained  in  law  ;  and  that 
Freeman's  (Miss.)  Chy.,  548.  if  the  defendant  intended  to  rely  on  an 

See  Cunningham   v.  Buchanan,   10  express  agreement  to  this  effect  it  was 

Grant's  (U.CJ  Chy.,  523;  Bobinson  v.  nat  proven :  Bank  c.  Davis,  28  Upper 

Brennan,  11  Hun,  368.         *  Con.  Com.  PI.,  179. 

Where  the  creditor  receives  payment  It  has  been  held  that  if  the  creditor 

of  a  judgment,  he  may  give  a  satisfac-  hold  collateral  security,  a  surety  is  not 

tion    therepf    notwithstanding    other  released  by  mere  inaction  of  the  cred- 

judgment  debtors  have  property  upon  itor  relative  thereto,  in  the  absence  of 

which    such    judgment,    if    not    dis-  special  circumstances  making  prompt 

chareed,    would   nave   been   a   lien :  action  a  duty  ;  no  mere  laches  short  of 

Booth  V.  Farmers,  eto.,  11  Hun,  258.  such  as  will  cause  a  bar  of  the  statute 

See  Robinson  v.  Brennan,  11  Hun,  of  limitations,  will  release  the  surety 

868.  on  the  original  obligation  :  Clopton  o. 

Where   the   creditor    neglected    to  Spratt,  52  Miss.,  251. 

record  a  mortgage  given  as  security  .      But  see,  to  the  contrary,  Wakeman 

for  the  debt,  so  that  the  mortgaged  «.  Gowdy,   10  Bosw.,  208;    Smith  v. 

property  was  lost  as  a  security,  held  Wilson,  Andrew's  Rep.,   K.  B..  187; 

the  surety  was  discharged  :  Toomer  t).  Buckingham  o.  Payne,  36  Barb.,  81 ; 

Dickerson,  87  Georgia,  428;  Bank  «.  Soule  v.  Union  Bank,  45  Barb.,  Ill, 

Douglass,  51  Geo.,  206.  80  How.  Prac,  105 ;  Hanna  «.  Holton, 

So  where,  after  taking  a  mortgage,  78  Penn.  St.  R.,  334  ;  Haines  v.  Pearce, 

the  creditor  took  a  new  one  through  41  Md.,  221 :  Hall  v.  Moss,  25  Upper 

daim  that  old  one  was  no  security  :  Can.  Q.  B.,  263. 

Bank  v.  Douglass,  51  Geo. ,  206.  While  indulgence  and  mere  passive- 

Where  a  surety  pleaded  that  when  ness  by  the  creditor,  with  regard  to 

be  signed  the  noto  it  was  agreed  that  collaterals  placed  in  his  hands  by  the 

the  makers  should  transfer  to  the  plain-  prinicipal  debtor,  will  not  release  the 

tiffs,  as  security  for  the  payment  of  surety,  yet  if,  by  any  improper  or  un- 

the  noto,  by  way  of  mortgage,  a  cer-  skilful  dealing  with  such  collateral,  he 

tain  schooner,  and  that  the  plaintiffs  impairs  its  value,  or  if  he  so  treats  it 

agreed  to  hold  the  said  vessel  for  the  as  to  make  it  his  own,  the  surety  will 

benefit  and  indemnity  of  the  said  de-  be,    pro  tanto,  released  :   Clopton    v. 

fendant;    that  in  pursuance  of  such  Spratt,  52  Miss.,  251. 

agreement  the  vessel  was  assigned  to  lu  Missouri  it  has  been  held  (Daviess 

the  plaintiffs,  and  it  thereby  became  Co.  v.  Sailor,  eto.,  63  Mo.,  24),  that  in 

the  duty  of  the  plaintiffs,   when  re-  the  absence  of  special  authority  the 

quested  by  the  defendant,  to  sell  the  cashier  of  a  bank  has  no  power  to  dis- 

vessel,    under  a   power  of    sale  con-  charge  a  surety  on  a  noto,  and  that 

tained  in  the  mortgage,  for  the  benefit  hence  his  representation  to  a  surety 

of  the  defendai^t ;  tluit  the  defendant  that  he  is  no  longer  looked  to,  will  not 
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bind  the  bank,  nor  will  the  bank  be  money  raised  by  the  sheriff  from  de- 

estopped  from  asserting  its  claim  by  fendant's  property  to  the  older  judg- 

reason  of    such    assurance.     Perhaps  ment.     If  he  apply  it  to  the  younger 

this  may  be  good  law,  so  far  as  a  mere  the  surety  is  discharged  yro  tatUo.     It 

assurance  is  concerned,  but  we  doubt  makes  no  difference  in  principle  if  the 

its  authority  so  far  as  it  denies  the  assignee,  being  purchaser  of  the  prop- 

at^A<^^^  of  the  cashier.    Amereos^ur-  erty    sold    by    the   sheriff,  does   not 

ance  that  the  surety  is  not  looked  to,  actually  pay  the  jnoney  to  him,  but  it 

probably  would  not  be,  of  itself,  a  dis-  is  considered  paid,  and  is  applied  to 

charge.  the    junior    judgment.     Simmons   «. 

Where  a  surety  covenanted  to  pay  Cotes,  56  Geo. ,  60^. 

certain  advances  made  by  the  creditor  Merely  taking  additional  security  for 

of  the  principal  to  him  on  a  certain  day,  a  debt,  though  payable  in  the  future, 

or  so  soon  as  certain  timber  should  be  will    not  discharge  a   surety  :    Cum- 

sold  at  Quebec,  and  before  the  time  mings  «.  Bank,  15  Grant's  (U.  C.)Chy., 

appointed  arrived,  and  whilst  the  tim-  686 ;  Bank  «.  McFaul,  17  id.,  234 ;  Roas 

ber  was  being  conveyed  to  Quebec,  an  v.  VVinans,  5  Upper  Can.  Com.  Pl.| 

agent  of  the  creditors  obtained  from  185 ;  Kerr  d.  Hereford,  17  Upper  Cun. 

the  principal  debtor  a  confession  of  Q.  B.,  158  ;  Shaw  v,  Crawford,  16  U.  C. 

judgment,    and    sued  *  out    execution  Q.  B.,  101 ;   Newcomb  «.  Blakeley,  1 

thereon,  under  which  the  timber  in  Missouri  Appeal  Bep. ,  2^. 

question  was  sold  :  Held,  that  this  was  So  a, stipulation  not  to  sue  the  prin- 

such  a  dealing  between  the  parties  as  cipal  debtor :  Line  9.  Nelson,  88  N.  J. 

discharged  the  surety  from  any  further  Law  Rep.,  858  ;  Ludweig  «.  Iglehart, 

liability  under  the  bond:  Dickson  «.  48Md.,89;  Bell  v.  Manning,  11  Grant's 

McPherson,  3  Grant's  (U.  C.)  Chy.,  185.  (U.  C.)  Chy.,  142  ;  De  War  t>.  Sparling, 

An  offer  upon  the  part  of  the  princi-  18  Grant's  (U.C.)  Chy.,  683 ;  Wood  v. 
pal  debtor  to  pay,  and  an  omission  so  Brett,  9  Grant's  Chy.,  452. 
to  do  because  of  a  request  of  the  cred>  See  Cumming  v.  Bank,  15  Grant's 
itor  that  he  retain  the  money,  and  the  (U.C.)  Chy.,  686. 
subsequent  insolvency  of  the  principal,  Where  one  co-surety  has  been  re- 
do not  discharge  a  surety.  The  act  leased  from  liability  by  the  conduct 
which  will  discharge  a  surety  must  be  of  the  creditor,  the  remaining  co-surety 
legally  injurious  or  inconsistent  with  is  exonerated  only  as  to  so  much  of  the 
his  legal  rights ;  mere  indulgence  is  original  debt  as  the  discharged  surety 
not  sufficient.  An  omission  of  duty  on  could  have  been  compelled  to  pay,  had 
the  part  of  a  creditor,  and  a  consequent  his  obligation  continued.  A  release  of 
injury,  will  not  discharge  the  surety  one  joint  debtor  by  parol  will  nol  oper- 
unless  he  has  requested  the  perform-  ate  to  discharge  the  other,  and  can 
ance  of  the  duty  :  Clark  v.  Sickler,  only  be  pleadea  by  the  one  to  whom  it 
64  N.  Y.,  281,  distinguishing  Lewis  «.  was  fi^iven. 

Van  Dusen  (25  AHch.,  351)  and  Joslyn  Where  there  \a  a  condition  in  a  lease 

€.  Eastman  (46  Verm.,  258).  that  the  lessee  shall  not  sublet  the 

The  holder  of  a  promissory  note,  be-  premises  without  the  written  consent 
lievinff  it  was  paid  off  in  a  trade  he  sup-  of  the  lessor,  the  giving  of  such  writ- 
posed  lie  had  made  with  the  principal,  ten  consent  will  not  discharge  the 
so  informed«the  surety,  who  knew  noth-  surties  oh  the  lease, 
ing  to  the  contrary  for  five  years,  when  Where  the  rights  of  the  creditor  are 
suit  was  brought  on  it :  Held,  that  this  reserved  a|^ainst  the  surety,  notwith- 
conduct  of  the  holder  discharged  the  standing  a  new  agreement  with  the 
surety:  Whitaker  v.  Kirby,  54  Geo.,  princip^,  and  the  surety  is  compelled 
277  ;  Kingsley  t).  Vernon,  ^  Sandf.  to  pay,  he  is  entitled  to  be  subrogated 
Supr.  Court  Rep.,  861.  to  the  original  rights  of  the  creditor : 

See  Hubbard  v.  Briggs,  31  N.  Y.,  533.  Morgan  v.  Smith,  5  Weekl.  Dig.,  220, 

The  assignee  of  two  judgments  from  N.   i .  Court  App.,   220,   affirming  7 

different   plaintiffs  against  the  same  Hun,  244. 

defendant,  on  the  older  of  which  judg-  A  composition  bv  a  debtor  assented 

ments  there  is  a  security,  and  on  the  to  by  the  surety  will  not  discharge  him: 

younger  there   is   none,  must  apply  Ludweig  v.  Igieliart,  43  Md.,  B9. 
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A  composition  deed  by  which  the  The  only  equity  which  a  surety  has 

holder  of  a  note  discharges  the  maker  when  his  land  is  levied  upon,  is  to 

upon  receiving  a  portion  of  the  debt,  force  his  creditor  to  exhaust  the  secu- 

does  not  discharge  an  indorser  When  rity  that  the  principal  debtor  had  made 

the  holder's  remedy  against  him  is  ex-  on  his  property,  before  a  sale  of  prop- 

piessly  reserved  by  the  deed  :  Tobey  v.  erty  of  the  surety.     The  postponement 

Ellis,  114  Mass.,  120.  of  process  upon  a  judgment  against 

See  Line  v.  Nelson,  38  N.  J.  Law  R.,  sureties,  until  after  the  property  of  the 

858;   Ludweig  9.  Iglehart,  43  Md.,  89.  principal  debtor  had  been  exhausted 

The  neglect  of  a  creditor,  when  re-  and  applied  to  the  debt,  is  what  a 

quested  by  a  surety,  to  prosecute  the  CQurt  of  equity  would  do  at  the  suit  of 

principal  debtor,  discharges  the  surety,  a  surety  :  Wooten  y.   Buchanan,   49 

irrespective  of  knowledge  or  notice  to  Miss.,  886. 

the  creditor  of  any  facts  suggesting  Especially  if  the  security  is  taken 

the  probability  that  delay  could  prove  under  a  tripartite  agreement  between 

injurious  to  the  surety  :    Remsen  v.  the  debtor,  the  creditor  and  the  surety, 

iBeekman,   25  N.   Y. ,   552 ;    Hurst  d,  that  the  lien  shall  be  a  security  for 

Chambers,  12  Bush  (Ky.),  155;  Mar-  whaterer  is  due  on  the  debtor's  obli- 

tin  V.  Skehan.  2  Colorado,  614.  gation  :  Teeter  v.  St.  John,  10  Grant's 

The  rule  applies  though  so^ie  of  the  (U.  C.)  Chy.,  85. 

principal  debtors  succeed  on  the  plea  But  to  make  this  principle  appli- 

ot  non  est  factum,  if  the  others  were  Bo\-  cable,  the  creditor  must  have  known 

yent  at  the  time  of  the  notice  and  re-  at  the  time  of  making  the  agreement 

quest :   Hurst  v.  Chambers,   12  Bush  for  indulgence,  that  tne  defendant  set- 

(Ky.),  155.  ting  up  such  a  discharge  signed  the 

It  most  appear  that  the  principal  instrument  as  surety  :  Stewart  v.  Par- 
debtor  was  solvent  at  the  time  of  the  ker,  55  Geo.,  656. 
request,  wUhin  the  jurUdietion  of  the  In  order  to  entitle  one  party  to  an 
state  in  which  the  suit  against  the  instrument  to  set  up  a  defence  growing 
surety  may  be  instituted,  and  that  the  out  of  the  fact  that  he  was  surety  for 
creditor,  vrithout  any  reasonable  ex-  another,  the  fact  that  he  was  such 
cuse,  neglected  or  refused  to  proceed  must  be  known  to  the  creditor, 
until  the  principal  debtor  became  in-  A  note  was  signed  by  A.  k  Co.,  for 
solvent  and  unable  to  pay  :  Warner  9.  the  accommodation  of  B.,  who  indorsed 
Beardsley.  8  Wend..  194;  Field  v.  it  to  C.  One  of  the  firm  of  A.  &  Co. 
Cutler,  4  Lans.,  195  ;  Eestner  v.  Spath,  died.  Held  that  thoirgh  A.  k  Co.  oc- 
63  Ind.,  288.  cupied  the  position  of  sureties  to  B., 

In  such  case  it  must  be  shown  that  yet  C.  had  a  right  to  regard  them  as 

the  creditor  was  requested  to  enforce  principals,  and  as  to  him,  therVore, 

the  collection  of  the  debt  hy  due  process  the   liability  continued    on    the    note 

of  law.    Merely  requesting  the  creditor  against  the  representatives  of  the  de- 

to  "push"  the  debtor,  and  to  '*keep  ceased  partner,  and  the  case  was  not 

pushing  him,"  is  not  sufficient :  Singer  within  the  principle  of  Getty  «.  Binsse                   . 

tJ.  Troutman,  49  Barb.,  182,  185.  (49  N.  Y.  885) ;  First,  etc.,  tJ.  Morgan,                   \ 

In  Michifiran  it  is  held  a  surety  can-  6  Hun,  846  ;  Inkster  v.  First  National 

not  notify  the  debtor  that  he  must  pro-  Bank,  80  Mich.,  148  ;  Agand  v.  Ball,  1 

ceed  and  collect  hi& claim  of  the  prin-  Alb.  Law  Jour.,  181,  N.Y.  Court  Ap- 

cipal  debtor,  but  his  remedy  is  to  pay  peals.     This    case  does    not    seem  to 

the  debt  and  protect  himself :  Inkster  haye  been  elsewhere  reported,  though 

«.  First  Nat.,  etc.,  80  Mich.,  148.  it  is  digested  on  another  point  in  1 

Accommodation  Indorsers,  after  the  Brightly's  N.  Y.  Digest,  2281,  No.  142. 

note  on  which  they  were  liable  had  See  Harrington  «.  Wright,  48  Verm., 

matured,  filed  a  bill  against  the  holder  480-1. 

and  maker  to  enforce  payment  by  the  In  Canada  it  is  held  that  the  rights 

latter  ;  the  relief  prayed  was  granted,  of  the  holder,  as  to  whether  or  not  one 

and  the  maker  was  ordered  to  pay  the  of  the  parties  to  an  instrument  is  en- 

oosts  both  of  the  plaintiff  and  of  the  titled  to  be  treated  as  a  surety,  is  fixed 

holder  of  the  note :   Cunningham  v.  at  the  time  of  the  negotiation  of  the 

Lyster,  18  Grant's  (U.  C.)  Chy.,  575.  instrument.    Knowledge  subsequently 
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acqaired  is  immaterial:  Bank  «.  Thorn-  was  not  a  party  to  said  agreement,  was 
as,  11  U.  C.  Com.  PI.,  515.  not  released  bj  the  failure  of  the  bank 
Otherwise,  if  known  at  the  time  of  to  so  apply  said  deposits  :  Wilson  v. 
the  negotiation:  Bank  v.  Ockerman,  Dawson,  52  Ind.,  513. 
15  Upper  Can.  Com.  PI.,  868,  365  ;  Per-  This  case  proceeds  upon  the  theory 
ley  t).  Loney,  17  Upper  Cap.  Q.  B.,  279.  that  the^deposit  was  of  a  special  char- 
In  Ireland :  see  Harris  v.  Sterling,  acter,  and  that  the  creditor  having  re- 
Irish  Law  Rep.,  10  Com.  Law,  280,  ceived  it  as  such  was  bound  to  so 
reversing  9  id.,  198.  &pply  it  and  had  no  right  to  apply  it 

A  surety  to  the  East  India  Company  otherwise, 

is  discharged  by  payment  of  a  balance.  It,  however,  would  be  the  same  if 

to  the  principal  under  an  erroneous  set-  there  were  no  special  agreement  as  to 

tlement  by  the  officers  of  the  company  the  deposit :  National  Bank  v.  Smith, 

without  the  knowledge  or  authority  of  66  N.  i.,  271. 

the  surety.     When  the  principal  has  a  Where  in  order  to  prove  an  extension 

sufficient '  fund  in  the  hands  of   the  discharging  a  surety  it  is  necessary  for 

obligee,  and  he  thinks  fit  instead  of  him  to  identify  the  bond,  payment  of 

retaining  it  in  bis  hands  to  pay  it  back  which  was  extended,  he  cannot  give 

to  the  principal,  a  surety  can  never  be  parol  evidence  of  its  contents  without 

called  upon  :  Law  «.  £!ast  India  Com-  due  notice  to  produce  it :  Eert  v.  Boul- 

pany,  4  Yes.  Jr.,  824,  829.  ton,  25  Upper  Can.  Q.  B.,  282. 

A  person  who  was  indebted  as  prin-  As  to  allowing  parol  proof  to  vary  a 

cipal,   upon  a  promissory  note,  to    a  release  under    seal  of   the    principal 

banking  firm,  after  the  maturity  there-  debt<M'  by  showing  it  was,  through  mis- 

of  deposited  in  the  bank  of  said  firm,  take,  too  broad,  see  Fowler  v.  Perrin, 

where   said    note    was   payable,    and  25  U.  C.  Q.  B. ,  227 ;  Bank  «.  McFaul, 

checked  out  sums  amounting  to  more  '17  Grant's  (U.C.)  Chy.,  234. 

than  said  indebtedness,  under  a  special  A  compromise    agreement   between 

agreement  between  the  depositor  and  debtor    and    creditors,    whereby    the 

the  bank  that  the  former  should  buy  dehor  is  to  be  discharged  in  full  upon 

cattle  and  give  the  sellers  checks  pay-  payment  of  a  certain  portion  of  his 

able  or  to  be  presented  after  the  buyer  debts,  when  executed  and  a  written  dis- 

had  sold  the  cattle  and  deposited  the  charge  given  in  pursuance  thereof,  is 

proceeds  in  the  bank,   and  that  the  binding  upon  all  the  creditors,  and  a 

bank  should  apply  the  money  so  de-  complete  discharge  to  the  debtor ;  and 

posited  to  the  payment  of  such  checks  such  discharge  need  not  be  under  seal, 

exclusively  :    Held,  that  the  money  so  Discharge  of  a  principal  discharges  a 

deposited  could  not  have  been  applied  known  surety  :  Paddelford  t).  ThMher, 

by  the  bank  to  the  payment  of  said  48  Verm.,  574. 
note,  and  that  a  surety  thereon,  who 
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*The  River  Wear  Commissioners  v.  Adamson 

and  Others. 


ffarbors.  Docks,  and  Piers  Clauses  Ad,  1847  (10  Vict  c.  27),  «.  1^—Non-liabUUy  of 
Owner  of  Vessel  for  Daraage  to  a  Pier,  caused  by  Uu  Vessel  being  driven  against  it 
by  Stress  of  Weather  without  Default  of  any  one. 

Tlie  defendants*  ship  was  driven  on  shore  by  a  storm  in  endeavoring  to  make  the 
port  of  Sunderland.  The  crew  were  taken  off  with  dlfiiculty,  and  the  ship,  bein?  a 
complete  wreck,  was  afterwards  driven  by  the  winds  and  waves  against  the  pier  be- 
longing to  the  harbor,  and  did  damage  to  it,  for  which  the  commissioners  brought 
an  action  under  s.  74  of  the  Harbors,  Docks,  and  Piers  Clauses  Act,  1847  (10  Vict, 
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c  27),  which  enacts  that  "  the  owner  of  every  vessel  or  float  of  timber  shall  be 
answerable  to  the  undertakers  for  any  damage  done  by  sach  vessel  or  float,  or  by 
any  person  employed  about  the  same,  to  the  harbor,  dock,  or  pier,  or  the  quays  or 
works  (K)nnected  therewith : " 

HM,  that  the  language  of  the  section,  though  general,  must  be  interpreted  with 
reference  to  the  weU-known  principle  of  the  common  law,  that  a  person  is  not  to  be 
made  liable  for  damage  cansed  by  his  property,  without  any  default  of  his,  through 
what  is  generally  termed  the  act  of  God ;  and  that  the  defendants  were  therefore  not 
answerable  under  the  section. 

Dennis  v.  Tovdl  (Law  Rep.,  8  Q.  B.,  10)  overruled. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench, 
refusing  a  rule  to  enter  a  verdict  for  the  defendants  or  a 
nonsuit. 

The  declaration  charged  that  the  plaintiflfs  were  possessed 
of  a  pier  at  the  Sunderland  Docks,  by  virtue  of  their  acts 
of  Parliament,  and  the  defendants  were  the  owners  of  the 
steamship  Natalian ;  that  damage  was  done  by  the  steam- 
ship to  the  pier  to  an  aniount  ex<;eeding  £50,  whereby  and 
by  virtue  of  s.  74  of  the  Harbors,  Docks  and  Piers  Act,  1847 
(10  Vict.  c.  27)  ('),  the  defendants  were  answerable  to  the 
plaintiffs. 

Plea,  inter  alia^  not  guilty. 

*At  the  trial  before  Quain,  J.,  at  the  Durham  [547 
summer  assizes,  1873,  the  following  facts  were  undisputed. 
The  defendants'  ship  Natalian,  on  the  17th  of  December, 
1872,  when  on  a  voyage  from  the  Thames  to  the  Tyne,  was 
necessarily  compelled  by  stress  of  weather  and  the  violence 
of  a  storm  to  endeavor  to  enter  jthe  Sunderland  Docks,  by 
an  entrance  from  the  sea,  as  the  only  possible  mean^  of 
saving  either  the  ship  or  the  lives  of  those  on  board. 

When  the  Natalian  was  properly  pointed  for  the  entrance, 
and  whilst  still  outside  it,  and  in  the  open  sea  at  the  distance* 
of  about  sixty. yards  from  the  breakwater  (the  nearest  of 
the  plaintiffs'  works)  she  struck  the  shore,  and  the  lives  of 
all  on  board  were  put  in  great  peril,  owing  to  the  violence 
of  the  storm.  The  crew  and  otner  persons  on  board  were 
saved  by  the  rocket  apparatus.  At  the  time  of  the  rescue 
of  the  crew  and  their  necessary  quitting  of  the  ship  she  still 

{})  10  Vict.,  c.  27,  8.  74 :    "  The  owner  undertakers  may  detain  any  such  vessel 

of  every  vessel  or  float  of  timber  shall  be  or  float  of  timber  until  sufficient  security 

answerable  to  the  undertakers  for  any  has  been  given  for  the  amount  of  damage 

damage  done  by  such  vessel  or  float  of  done  by  the  same :      Provided   always, 

timber,  or  by  any  person  employed  about  that  nothing  herein  contained  shall  eictend 

the  same,  to  the  harbor,  dock,  or  pier,  or  to  impose  any  liability  for  any  such  dam- 

the  quays  or  works  connected  therewith,  age  upon  the  owner  of  any  vessel  where 

and  the  master  or  person    having  the  such  vessel  shall  at  the  time  when  such 

charge  of  such  vessel  or  float  of  timber,  damage  is  caused  be  in  charge  of  a  duly 

through  whose  wilful  act  or  negligence  licensed  pilot,  whom  such  owner  or  mas- 

oov  such  damiige  is  done,  shall  also  be  ter  is  bound  by  law  to  employ  and  put 

liuLle  to  make  good  the  same ;  and^  the  his  vessel  in  charge  oV* 
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remained  where  she  had  struck,  about  a  hundred  yards  from 
the  plaintiffs'  pier.  When  the  ship  struck  and  the  crew  left 
the  tide  was  low;  some  hours  afterwards,  when  the  tide 
rose,  the  ship  was  driven  by  the  storm  against  the  pier,  and 
beaten  against  it  so  as  to  cause  part  of  the  damage.  The 
rest  of  the  damage  was  caused  in  a  similar  way  at  several 
subsequent  tides.  The  storm  continued  to  rage  during  the 
whole  of  the  time  between  the  quitting  of  the  ship  by  her 
crew  and  the  doing  of  the  damage.  At  no  time  after  the 
quitting  of  the  ship  was  it  possible  for  the  crew  or  any  other 
persons  to  go  on  board  the  ship  or  in  any  way  obtain  control 
of  her ;  and  before  the  doing  of  the  damage  the  ship  had 
become  a  complete  wreck. 

A  verdict  was  entered  for  the  plaintiflfs,  the  amount  to  be 
ascertained  by  an  arbitrator  (which  has  since  been  assessed 
at  £2,825'),  with  leave  to  move  to  enter  a  nonsuit,  or  a  ver- 
dict for  tne  defendants. 

The  Court  of  Queen's  Bench,  in  Michaelmas  Term,  1873, 
refused  a  rule,  on  the  authority  of  the  case  of  Dennis  v. 
Tovell  ('),  Blackburn,  J.,  expressing  a  hope  that  the  Court 
of  Appeal  might  see  their  way  to  a  contrary  conclusion. 
548]  *Oorsij  Q.C.  (with  him  Cfreenhow\  for  the  defen- 
dants :  This  case  is  distinguishable  from  Dennis  v.  To- 
7)eU  (*).  Here  the  ship  was  derelict  with  no  one  on  board ; 
there  the  crew  were  all  on  board.  It  is  obvious  that  the 
section  contemplates  some  one  being  on  board,  the  second 
clause  shows  this,  which  makes  the  person  in  charge,  if 
guilty  of  negligence,  also  liable  for  the  damage.  But,  sec- 
ondly, this  court  is  not  bound  by  the  decision  in  Dennis  v\ 
•Tovell  (*).  The  proviso  at  the  end  of  the  section  as  to  the 
non-liability  of  the  owner  when  a  pilot  is  compulsorily  on 
board,  shows  that  the  section  cannot  be  intended  to  be  taken 
in  the  extreme  generality  of  its  language. 

[Mellish,  L.  J :  .Where  a  duty  or  liability  is  imposed  by 
contract,  the  act  of  God  is  not  excepted,  unless  expressly 
excepted :  but  where  the  duty  or  liability  is  imposed  by 
common  law,  there  is  such  an  implied  exception  of  the  act 
of  God.  Is  not  that  principle  ap|nicable  to  the  construction 
of  a  statute  as  well  as  to  the  common  law  ?] 

The  court  then  called  upon 

Herschell^  Q.C,  and  S^^'eZeZ  (with  them  CHussell,  Q.Q,\ 
for  the  plaintiflfs  :  The  section  is  in  the  most  general  and 
absolute  terms,  and  the  court  will  not  imply  any  exception 
merely  because  putting  a  plain  natural  construction  upon 
the  terms  used  may,  in  certain  circumstances,  work  wnat 

0)  Law  Rep.,  8  Q.  B.,  10. 
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seems  to  the  court  a  hardship.  But,  after  all,  there  is  no 
great  hardship ;  one  of  two  innocent  persons  must  suffer, 
and  it  may  well  be  that  the  Legislature  thought  the  owner 
of  the  movable  thing,  the  ship,  which  does  the  mischief,  and 
must  have  been  brought  to  the  spot  by  the  agency  of  the 
owner,  should  suffer  and  pay  for  the  damage,  rather  than 
the  owners  of  the  immovable  thing,  the  pier  or  harbor  works. 
It  is  clear  that  it  was  intended  to  extend  the  liability  of  the 
shii)own^r  beyond  the  common-law  liability  for  negligence ; 
the  section  would  be  nugatory  if  it  meant  no  more  than  this ; 
and  the  proviso  as  to  the  pilot  shows  this,  for  otherwise 
there  would  have  been  no  necessity  for  the  proviso. 

Jessel,  M.R.:  No  doubt  there  are  difficulties  attendinff 
any  *con8truction  of  the  section  upon  the  construction  r54§ 
of  which  we  are  called  upon  to  decide.  It  is  equally  indubi- 
table that  a  mere  literal  construction  would,  on  a  considera- 
tion of  the  nature  and  objects  of  the  statute,  lea'd  one  to  the 
conclusion  that  in  every  case  the  owner  of  the  vessel  was  to 
be  liable  for  any  damage  done  by  his  vessel  to  the  harbor, 
dock,  or  pier.  But  the  consequences  to  which  such  a  con- 
struction would  lead  ar6  so  startling  that  I  think  we  must 
consider  that  they  could  not  have  been  in  the  contemplation 
of  the  Legislature. 

The  first  proposition  is  this :  that  if  a  vessel  is  driven  by 
stress  of  weather,  without  the  fault  of  any  one,  and  is  ship- 
wrecked against  the  pier,  the  unfortunate  owner  of  the  ves- 
sel must  not  only  lose  his  vessel  b^  shipwreck,  but  have  to 
p9,y  for  the  damage  done  to  the  pier.  It  is  something  like 
the  kind  of  hospitality  which  in  the  long  past  was  shown  to 
vessels  when  they  had  the  misfortune  to  be  wrecked  on  this 
coast.  Tha^  would  be  a  very  startling  conclusion  to  arrive 
at ;  but  the  matter  does  not  stop  there ;  because,  if  the 
vessel  were  driven  against  the  pier  by  the  undertakers  them- 
selves, so  that  it  was  their  wrongful  act  which  caused  the 
vessel  to  be  driven  against  the  pier,  the  damage  would  still 
be  done  by  such  vessel.  So  that  a  literal  construction  would 
lead  to  this  result,  that  the  person  who  did  the  act  might 
make  the  person  who  was  wholly  innocent  pay  for  the  dam- 
age occasioned  by  such  wrongful  act.  There  are  many 
other  cases  which  might  be  put.  One  was  put  in  argument, 
perhaps  not  so  probable  as  the  first,  but  perhaps  not  more 
improoable  than  the  second  :  the  vessel  might  he  taken  by 
the  Queen's  enemies,  and  before  condemnation  used  either 
as  a  battering  ram  or  otherwise  against  the  pier,  and  then 
being  recaptured,  the  unfortunate  owner,  in  whom  the  title 
would  revest,  would  be  liable  for  damages  done  to  the  pier 
17  Eng.  Rep.  25 
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by  the  Queen's  enemies.  A  great  number  of  other  cases 
equally  startling  might  be  put  as  the  result  of  construinff 
the  section  literally.  If  that  construction  leads  to  so  absurd 
and  revolting  a  conclusion,  then,  if  it  is  capable  of  any  other 
fair  interpretation,  I  think  it  is  the  duty  of  a  court  of  con- 
struction so  to  read  the  section.  In  the  first  place,  the  en- 
actment is  to  be  limited.  TluBre  is  a  proviso  at  the  end  of 
550]  the  section  :  *"  Provided  always,  that  nothing  herein 
contained  shall  extend  to  impose  any  liability  for  any  such 
damage  upon  the  owner  of  any  vessel  when  such  vessel 
shall,  at  the  time  when  such  damage  is  caused,  be  in  charge 
of  a  duly  licensed  pilot,  whom  such  owner  or  master  is 
bound  by  law  to  employ  and  put  his  vessel  in  charge  of.'* 
The  reason,  which  appears  tolerably  obvious  to  my  mind, 
for  that  proviso  is  this :  the  owner  is  compelled  by  law  to 

J)ut  the  vessel  in  charge  of  the  pilot,  and  he  ought  not  to  be 
iable  for  the  acts  of  the  pilot  when  the  state  takes  the 
charge  of  the  vessel  from  him  and  puts  it  into  the  hands  of 
somebody  else  ;  the  pilot  may  be  liable,  but  the  pilot  is  only 
liable  for  negligence ;  so  that  if,  in  the  case  I  put  of  storm 
or  tempest,  or  if,  as  we  lawyers  call  it,  by  the  act  of  Grod, 
the  vessel  is  driven  against  the  pier  when  a  pilot  is  on 
board,  the  loss  in  that  case  would  fall  on  the  pier  owners. 
Therefore,  there  is  one  case  in  which,  at  any  rate,  the  pier 
owners  are  to  take  the  chance,  which  every  owner  of  a  pier 
must  know  must  result  from  the  action  of  the-  weather,  of 
damage,  in  the  same  way  as  he  might  be  damaged  by  a 
thunder  storm,  or  by  any  other  accident  independently  of 
any  vessel  being  concerned  in  doing  the  damage ;  it  appears 
to  me,  therefore,  judging  from  that  proviso,  tnat  the  Legis- 
lature did  not  intend  to  make  the  owner  of  the  vessel  always 
liable  where  the  matter  happened  from  causes  entirely  be- 
yond his  control. 

Therefore  we  are  driven  back  on  the  familiar  maxim  of 
law,  that  where  there  is  a  duty  imposed,  or  a  liability  in- 
curred, as  a  general  rule,  there  is  no  such  duty  required  to 
be  performed,  and  no  such  liability  required  to  be  made 
good,  where  the  event  happens  through  the  act  of  God  or 
the  Queen's  enemies.  Considering  that  that  is  the  general 
rule  of  law,  looking  at  the  general  object  and  purview  of 
this  act  of  Parliament,  and  considering  the  exception  I  have 
mentioned,  I  think  we  may  well  come  to  the  conclusion  that 
the  act  of  God  and  the  Queen's  enemies  were  not  intended 
to  be  comprised  within  the  first  words  of  the  section ;  and, 
consequently,  in  this  case  the  defendants  ought  not  to  be 
held  liable. 
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Therefore  I  think  the  decision  of  the  court  below  must  be 
reversed. 

*Kelly,  C.  B.  :  I  entirely  agree  with  Mr.  Herschell  [551 
in  the  argument  he  has  urged,  that  we  are  not  to  disregard 
the  express  terms  of  an  act  of  Parliament  merely  because 
their  literal  construction  does  not  provide  against  a  possible 
case  of  inconvenience  or  even  of  injustice.  But  there  are 
certain  principles  of  law,  which,  though  not  expressed 
either  in  the  common  law,  or  in  the  judgments  of  judges,  or 
in  the  languaj^e  of  acts  of  Parliament,  nevertheless  must  be 
held  to  qualify  all  that  fall  from  judges  in  expounding  the 
common  law,  and  all  that  is  to  be  found  throughout  the 
statute  book  in  the  various  acts  of  Parliament.  Among 
those  principles  and  maxims  is  this :  That  no  man  can  be 
made  answerable,  unless  by  express  contract,  for  any  mis- 
chief or  injury  occasioned  to  another  by  the  act  of  God. 
And  the  justice  of  that  maxim,  and  that  it  does  appl^  to  all 
cases,  except  where  by  express  contract  it  is  otherwise  pro- 
vided, is  so  clear,  that  I  think  that  we  ought  to  appl^  it  to 
thepresent  case ;  and,  on  the  general  language  of  this  act 
of  Pietrliament,  though  at  first  sight  it  seems  to  provide  that 
the  owner  of  the  vessel  shall  be  liable  whenever  it  comes  in 
contact  with  the  pier,  yet  that  we  must  qualify  that  pro- 
vision by  introducing  into  it  the  maxim  of  the  law,  that  no 
man  is  to  be  answerable  for  the  consequences  of  the  act  of 
God.  There  is  really  something  repugnant  to  common  sense 
and  to  the  first  principles  of  justice  to  hold  that  any  man 
shall  be  answerable  for  any  injury  done  to  a  pier  or  any 
other  property  of  any  company,  corporation,  or  individual, 
where  by  the  force  of  the  winas  and  waves,  which  no  man 
can  resist,  and  which  in  every  sense  of  the  word  are  to  be 
deemed  the  agents  of  God,  a  vessel  is  driven  against  a 
pier,  or  any  other  objects  of  a  similar  nature.  .  I  think, 
therefore,  on  the  ground  that  it  is  implied  in  the  act 
of  Parliament  that  the  exception  of  the  act  of  God  will 
protect  the  owner  against  the  liability  imposed  by  the  lit- 
eral terms  of  the  enactment,  we  cannot  hold  the  defendants 
liable  here. 

But  I  must  say,  upon  a  technical  consideration  of  the 
language  of  the  act  of  Parliament,  I  go  further,  and  I  think 
that,  reading  the  whole  of  it  together,  it  contemplated  the 
case  of  a  vessel  or  float  of  timber,  which  was  in  charge  of 
some  person  or  persons.  *The  words  are,  "The  [552 
owner  of  every  vessel  or  float  of  timber  shall  be  answerable 
to  the  undertakers  for  any  damage  done  by  such  vessel  or 
float  of  timber,  or  by  any  person  employed  about  the  same, 
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to  the  harbor,  dock,  piers,  or  the  quays  or.  works  connected 
therewith."  If  it  had  stopped  there,  no  doubt  the  provision 
would  have  been  general,  absolute  and  imperative ;  but  it 
does  not  stop ;  there  is  a  comma  in  the  act  of  Parliament 
after  the  word  *'  therewith,"  and  the  section  proceeds,  "and 
the  master  or  person  having  the  charge  oi^such  vessel  or 
float,"— that  is  continuing  the  same  sentence,  and  therefore 
seems  to  imply  that  the  sentence  refers  to  a  vessel  of  which 
some  master  or  some  other  person  has  the  charge, — ''and 
the  master  or  person  having  the  charge  of  such*  vessel  or 
float  of  timber,  through  whose  wilful  act  or  neffligenoe  any 
such  damage  is  done,  shall  also  be  liable  to  make  good  the 
same,  and  the  undertakers  may  detain  any  such  v^sel  or 
float  of  timber  until  suflBcient  security  has  been  given  for 
the  amount  of  damage  done  by  the  same."  Then  what  is 
the  meaning  of  the  word  "also?"  There  is  to  be  super- 
added to  the  liability  of  the  master  or  person  by  whose  wil- 
ful act  or  negligence  the  mischief  is  occasioned  the  liability 
enacted  by, the  statute.  It  appears  to  me  that  is  a  reason- 
able construction  of  the  words  of  the  statute  itself,  even 
apart  from  the  implication  to  which  the  Master  of  the  Rolls 
has  alluded,  and  in  whose  observations  I  entirelv  concur, 
that  as  to  anything  resulting  from  the  act  of  God  the  defen- 
dants cannot  be  held  liable. 

I  would  only  observe,  with  regard  to  what  has  fallen  from 
the  Master  of  -the  Rolls,  if  it  had  been  intended  by  the 
Legislature  that  from  whatever  cause,  whether  through  the 
wilful  act  or  negligence  of  the  master  or  other  persons,  the 
pier  had  been  injured,  nevertheless  the  owner  should  be 
liablq,  they  would  never  have  introduced  into  the  same  sen- 
tence the  proviso  that  where  there  is  a  pilot  on  board  whom 
the  owner  is  bound  to  employ,  who  takes  the  management 
of  the  vessel  out  of  his  hands,  then  the  owner  shall  be  no 
longer  liable.  An  observation  may  be  made  upon  this 
question  which  fortifies  the  construction  which  I  must  say, 
speaking  for  myself,  I  put  upon  the  section.  Taking  it 
altogether,  though  this  section  exonerates  the  owner,  it  does- 
653]  not  exonerate  the  master  *or  any  other  person 
through  whose  wilful  act  or  negligence  the  mischief  is  occa- 
sioned. It  says  the  owner  shall  be  liable  where  either  the 
master  or  person  in  charge  of  the  vessel  by  wilful  act  or  by 
negligence  occasions  the  mischief  to  the  pier,  or  runs  the 
vessel  against  the  pier,  save  only  in  the  case  of  the  pilot ; 
but  it  also  goes  on  to  provide, — and  that  is  the*  principal 
object  of  that  part  of  the  section, — that  in  addition  to  the 
liability  of  the  owner,  which  no  doubt  is  specially  enacted, 
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the  individual  who  is  the  wrongdoer  and  who  occasions  the 
mischief  in  question,  whether  the  master  or  the  person  in 
charge,  shall  be  likewise  liable  as  well  as  the  owner. 

I  think,  therefore,  that  on  all  these  grounds  the  defen- 
dants are  not  liable,  and  consequently  the  judgtnent  of  the 
court  below  ought  to  be  reversed. 

Mellish,  L.  J.:  I  am  of  the  same  omnibn.  I  think, 
looking  at  the  language  of  the  section,  it  clearly  was  the  in- 
tention of  the  Legislature  to  extend  the  liability  of  the  owners 
of  vessels,  in  favor  of  the  owners  of  piers  and  harbors,  be- 
yond the  liability  which  is  imposed  on  them  by  common 
law :  because^  if  that. is  not  the  intention,  it  is  not  easy  to 
see  the  object  of  the  section  at  all.  Looking  at  the  pointed 
language  m  which  negliffenee  or  wilful  act  is  brought  in, 
looking  to  the  fact  that  tiie  section  goes  on  to  speak  of  the 
master,  or  the  person  having  the  charge  of  the  vessel,  it  seems 
to  show  clearly  that  the  owner  is  intended  to  be  liable  even 
in  the  case  where  neither  the  master  nor  the  crew  had  any- 
thing to  do  with  it.  But  the  question  arises,  because  we 
may  decide,  on  the  language  used,  that  the  owner  may  be 
made  liable  where  it  is  not  proved  that  he  or  the  master 
was  guilty  of  negligence,  are  we  bound  to  hold  that  in  every 
case  whatever,  wnere  the  vessel  physically  damages  the  pier, 
&c.,  the  owner  is  so  liable  \  I  am  of  opinion  that  the  stat- 
ute only  contemplates  the  case  where  either  directly  or  in- 
directly, through  the  act  of  man,  the  vessel  is  caused  in 
some  way  or  other  to  run  against  the  pier.  It  is  quite  con- 
sistent with  our  law  that  in  certain  cases  a  person  may  be 
made  liable  as  insurer  against  the  acts  of  all  the  men  whom 
he  may  have  under  his  control.  And  many  examples  of 
that  may  be  put.  *But  although  that  is  the  case  [554 
with -regard  to  the  act  of  man,  the  act  of  God  is  in  view  of 
the  law  opposed  to  that  which  may  be  said  to  be  the  act  of 
man,  and  tne  act  of  God  does  not  impose  any  liability  on 
•  anybody.  Although,  of  course,  the  Legislature  are  not 
bound  by  any  such  rule,  and  may  make  a  person  liable  for 
•what  is  the  consequence  of  the  act  of  God,  ii  the  Legislature 
is  so  pleased ;  yet  in  construing  the  words  of  an  act  of  Par- 
liament we  are  justified  in  assuming  the  Legislature  did  not 
intend  to  go  against  the  ordinary  rules  of  law,  unless  the 
language  they  have  used  obliges  the  court  to  come  to  the 
conclusion  that  they  did  so  intend.  Then  the  question  is, 
looking  to  the  whole  of  the  section,  did  the  Jjegislature  in- 
tend to  make  the  owner  of  the  ship  liable  only  for  the  act 
of  man,  or  did  they  intend  to  make  him  liable  lor  the  act  of 
God — ^in  other  words,  where,  without  his  own  fault  or  the 
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fault  of  anybody  whatever,  but  through  the  violence  of 
nature,  the  vessel  has  been  driven  against  the  pier?  Look- 
ing at  it  so,  without  going  through  the  words  of  the  section 
again,  it  appears  to  me  that  I  am  bound  to  agree  with  the 
remarks  wnich  have  been  made  by  the  Master  of  the  Rolls 
and  by  the  Lord  Chief  Baron ;  and  that  the  section  points  to 
something  that  is  done  by  the  act  of  man,  or  to  the  act  of 
the  person  in  charge.  It  looks  as  though  the  Legislature 
considered  that,  somehow  or  other,  through  the  act  of  man 
damage  might  be  done  to  the  pier,  and  then,  in*  order  to  get 
the  owner  of  the  pier  out  of  the  difficulty  of  having  to  prove 
that  it  was  owing  to  some  particular  person's  negligence, 
and  that  that  person  was  the  servant  of  the  owner,  they  say 
the  owner  shall  be  liable  ;  but  if  it  was  the  consequence  of 
the  negligence  of  somebody  else  that  person  is  not  dis- 
charged, and  you  may  have  your  remedy  over."  Then  they 
make  one  exception  to  that  rule  in  the  case  of  a  pilot.  They 
say  if  a  pilot  is  in  charge  of  the  vessel,  even  although  it 
may  be  by  his  act,  the  owner  will  not  be  liable.  I  do  Hot 
think  that  it  was  intended  by  the  Legislature  to  put  upon 
the  shipowner  the  absolute  liability  occasioned  by  the  ship 
being  driven  against  the  pier  when  she  is  really  on  the  high 
seas,  and  thence  being  driven  from  outside  the  harbor  by 
the  violence  of  the  winds  and  waves  against  the  pier.  There- 
fore I  agree  that  the  judgment  should  be  reversed. 
555]  *Denman,  J. :  I  am  of  the  same  opinion.  No  doubt, 
taking  the  words  of  s.  74,  it  is  possible  to  hold  that  they  im- 
pose an  absolute  liability  to  the  dock- owner  on  the  part  of 
the  owner  of  the  vessel.  The  words  are  strong,  intelligible 
and  grammatical.  [The  learned  judge  read  the  first  part  of 
the  section.]  But  I  am  of  opinion,  taking  the  rest  of  the 
section,  some  qualification  must  be  put  on  those  wordsr,  not 
by  introducing  fresh  words  into  the  act  of  Parliament,  or 
supposing  a  clause  to  exist  in  it  which  does  not  exist,  but 
by  qualifying  those  words  by  the  principle  of  law  which  is 
so  well  known,  and  which  must  be  taken  to  override  the 
language  of  an  act  of  Parliament.  I  apprehend  that  there 
is  no  principle  of  law  better  established  than  this,  that  in 
an  act  of  Parliament  words  are  not  to  be  construed  to  im- 
pose upon  individuals  a  liability  for  an  act  or  acts  done,  if 
those  acts  are  not  done  by  the  individual,  or  not  caused  by 
his  property  or  his  servants,  but  are  acts  which  are  substan- 
tially caused  by  a  superior  power,  such  as  the  law  calls  the 
act  of  God.  In  this  case  there  can  be  no  doubt,  from  the 
facts,  that  the  injury  occasioned  by  the  vessel  was  not  the 
result  of  any  neglect  on  the  part  of  the  owner,  or  on  the  part 


Vol.  L]  QUEEN'S  BENCH  DIVISION.  199 

Wear  Commissiuners  v.  Adamson.  1676 

of  any  person  having  charge  of  the  vessel,  or,  indeed,  of 
any  haman  being,  but  it  was  really  the  eflfectof  the  violence 
of  the  winds  and  waves  overcoming  all  control  on  the  part 
of  the  master  or  owner  of  the  vessel,  and  forcing  the  vessel 
against  the  pier.  Under  tliose  circumstances  I  apprehend, 
on  the  general  principle  that  every  statute  is  to  be  so  con- 
strued as  to  leave  untouched  a  principle  of  common  law 
which  applies  to  all  similar  cases,  we  are  not  bound  to  hold 
— and  ought  not  to  hold — that  the  damage  was  done  by  the 
vessel  within  the  meaning  of  the  act  of  Parliament;  but 
that,  on  the  contrary,  it  was  damage  occasioned  by  the  act 
of  Grod,  and  therefore  no  action  lies. 

With  regard  to  the  other  words  of  the  section,  I  think 
a  strong  argument  arises  from  the  clause  which  contem- 
plates the  punishment  of  a  person  who  has.  charge  of  the 
vessel.  I  do  not,  mvself,  however,  go  so  far  as  to  think 
that  there  might  not  be  a  case  where  the  owner  of  the  ves- 
sel would  be  liable  when  no  person  was  in  charge.  If  there 
was  a  person  appointed,  although  not  on  board,  but  who 
ought  to  have  been  controlling  the  vessel,  and  ^through  [556 
his  negligence  the  accident  is*  occasioned,  I  think  the  section 
would  apply.  Therefore  I  should  put  that  qualification  on 
the  generality  of  the  proposition  that  the  damage  must  be 
the  act  of  man.  I  think  this  section  does  not  exclude  the 
•  exception  of  the  act  of  God,  which,  in  my  opinion,  was  the 
sole  cause  of  the  accident  here ;  and  so  thinking,  I  hold  the 
defendants  are  not  responsible. 

Pollock,  B.:  lam  of  the  same  opinion,  although  the 
process  of  reasoning  by  which  I  have  arrived  at  that  con- 
clusion is  not  the  one  which  has  been  adopted  by  the  other 
members  of  the  court.  We  are  bound  to  put  a  reasonable 
construction  on  the  section.  To  put  a  reasonable  construction 
is  not  to  put  a  construction  which  might  produce  the  result 
that  may  appear  to  the  court  reasonable,  but  it  is  to  apply 
to  the  section  that  meaning  which  would  seem  to  carry  out 
the  intention  of  the  Legislature  as  applied  to  the  subject- 
matter  with  which  they  were  dealing.  I  find  in  this  Docks 
Act  clauses  providing  for  the  cleaning  of  the  dock,  the  pro- 
tection of  things  in  the  dock,  and  all  the  necessarv  pro- 
visions with  regard  to  vessels  and  timber-floats  whicn  may 
be  placed  in  the  dock,  or  which  are  goin^  into  the  docks, 
or  going  out  of  the  docks.  Looking  at  it  m  this  aspect,  one 
of  the  tnings  the  section  in  question  intends  to  provide  is, 
that  in  the  event  of  the  structure  of  the  dock  being  injured  by 
vessels  or  floats  of  timber,  the  owners  of  the  dock  are  not 
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to  be  put  to  the  proof  of  negligence,  or  to  the  proof  of  how 
the  injury  was  occasioned. 

I  am  not  prepared  to  say  that,  if  it  was  the  case  of  dam- 
age done  during  the  night  to  one  of  the  dock  gates  by  a 
float  of  timber,  that  it  would  be  any  answer  to  say  it  arose 
from  some  unforeseen  cause  or  accident  against  which  human 

Srovidence  would  not  provide.  I  do  not  know  what  would 
3  meant  in  that  ca&e  by  the  act  of  God.  We  know  what 
is  meant  by  the  act  of  (rod  in  the  case  of  lightning,  &c.  I 
do  not  know  how  it  may  be  as  to  matter  as  to  which  the 
providence  of  mankind  may  or  may  not  prevent  a  particular 
result.  Therefore,  if  that  were  the  case  here,  I  should  pause 
before  I  came  to  the  conclusion  at  which  the  rest  of  the 
557]  court  have  arrived ;  but  this  is  a  case  in  which  *the 
vessel  was  extraneous  to  the  dock  entirely ;  out  on  the  high 
seas,  she  met  with  certain  risks  and  injuries  which  compel- 
led her  crew  to  leave  her,  and  she  became  derelict,  and  in 
that  condition,  being  wholly  extraneous  of  the  dock,  she  is 
by  force  of  the  elements  driven  against  it ;  that  seems  to  me 
to  be  an  event  which  the  section  did  not  intend  to  provide 
against,  and  there  is  nothing,  looking  to  the  subject-matter 
and  the  difficulty  of  providing  against  it,  unjust  or  unrea- 
sonable in  holding  it  not  within  tne  section.  In  all  other  re- 
spects I  agree  with  what  has  been  said  by  the  rest  of  the 
court,  and  I  think  the  judgment  ought  to  be  reversed. 

Judgment  reversed  and  entered  for  the  defendants. 

Solicitor  for  plaintiffs :  J,  W.  HaJcin,  for  Ralph  Simey, 
Sunderland. 

Solicitors  for  defendants:  Johnson  &  Weatheralls^  for 
E.  H.  Haswell,  Sunderland. 

See  16  Eng.  Rep.,  223  note  ;  10  Eng.  Bumliam  «.  Butler,  81 N.  Y.,  486  ;  Ry- 

Rep.,  117-8  note.  an  v.  N.  T.,  etc.,  85  N.  Y.,  214 ;  Rose 

As  to  what  is  and  to  what  is  not  an  i7.  U.  S.,  etc.,  8  Abb.  Pr.,  N.S.,  410 ; 

accident  for  which  the  party  is  jiot  Mills  x.  N.  Y.,  etc.,  2  Rob.,  831. 
liable,  see  14  Eng.  Rep. ,  556  note.  As  a  general  rule,  one  is  liable  for 

Where  B.  seized  A.  by  the  arm  and  the  consequences  of  his  fault  only  so 

swung  him  violently  around  two  or  far  as  they  are  natural  and  proximate, 

three  times,  then  letting  him  go,  and  A.  and  may  therefore  be  foreseen  by  ordi- 

having  been  thus  made  dizzy  in  vol-  nary  forecast ;  not  for  those  arising 

untarily  passed  rapidly  in  the  direction  fcom  a  conjunction  of  his  fault  with 

of  and  came  violently  against  C,  who  circumstances  of  an  extra-ordinary  na- 

instantly  pushed  him  away,  and  A.  then  ture. 

came  in  contact  with  a  hook  and  sus-        A  man  mounted  a  pile  of  flag  stones 

tajned  injury  :    Held,   that   A.  might  in  a  street  to  make  a  public  speech:  a 

maintain  trespass  n  et  armis  against  B. :  crowd  of  hearers  gathered  about  him, 

Ricker    v.   Freeman,   50  N.  H.,  420 ;  some  of  whom  also  got  on  the  stones 

Van  Denburg  v.  Truax,   4  Den.,  464:  and  broke  them :  Held,  it  was  not  a 

Washburne    v.   Cooke,   8  Den.,   112;  legal  conclusion  that  the  speaker  was 

Conklin  d.  Thompson,  29  Barb.,  218 ;  liable  for  the  breaking  of  the  stones  by 
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the  bj-standers.     It  was  a  question  for  exempted  from  liability  hy  the  death 

the  jury  whether  the  defendant's  mak-  of  the  property  replevied,  or  attached 

ing  the  speech  in  the  street  was  the  before  judgment,  or  by  the  passage  of 

proximate  or  remote  cause  of  the  in-  a    statute    preventing    a    return — as 

jury.     Making  a  speech  in^he  street  is  emancipation  of  slaves. 

not  per  ge  a  nuisance  :   Fairbanks  «.        See  Moak's  Van  Sant.  PI.,  694,  and 

Kerr,  70  Penn.  St.  R.,  86.     See  1  Cow.  cases  there  cited. 

Tr.  (Kingsley's  ed.),  §§  616-8.  That    he    is  excused,  see  Irvln    v. 

Where  the  defendant  ascended  in  a  Hume,  50  Miss.,  419  ;   Edson  v.  Wes- 

baloon  which  descended  into  the  plain-  ton,  7  Cowen,  280 ;   Bolo  v.  Patton,  6 

tiff's  garden,  and  the  defendant  becom-  Heisk.  (Tenn.),  172  ;  Ide  v.  Fassett,  48 

ing  entangled  in  it  and  in  a  perilous  Verm.,   68;    Walker   v.    Osgood,    68 

condition,  called  for  help  and  a  crowd  Maine,  422  ;  Carpenter  v.  Stevens,  12 

came  to  his  assistance,  treading  down  W^end.,  689  ;    Atkinson  v.  Foxworth, 

the  garden,  it  was  held  that  the  defen-  63  Miss.,  741. 

dant  was  liable  for  the  injury  :  Guille        See  Dexter  v.  Norton,  47  N.  Y.,  62. 
«.  Swan,  19  Johns.,  381 ;  Byano.  N.  Y.,        That  he  is  not:   Wilkerson  v.  Mc- 

etc.,  36  N.  Y.,  215.  Dougal,  48  Ala.,  517  ;  Drake  v.  White, 

If  A.  rouses  B.  from  a  drunken  stu-  117  Mass.,  10  ;    Suydam  v.  Jenkins,  8 

por,  and  endeavors  to  assist  him  to  it  Sandf .  Superior  Court,  644,  disapprove 

court  where  B.  is  required  as  a  witness,  ing  Carpenter  v.  Stevens,  12  Wend., 

doing  this  as  a  friendly  act,  in  a  gentle  689. 

manner,  with  an  honest  purpose  to  do        As  to  where  title  is,  on  discontinu- 

B.  no  injury,  but  only  to  aid  him  in  ance  of  replevin  suit,  without  judg- 

reaching  the  court,  A.  is  not  liable  in  ment  for  a  return  of  the  property  to 

damages  for  such  acts,  although  during  defendant :    see    Yates    v.   Fassett,  6 ' 

their  performance  B.  may  suffer  an  ac-  Denio,  21,  34 ;  Montgomery  v.  Ellis,  6 

cident  or  injury  caused  by  an  agency  How  Prac,  826,  829 ;  Cowdini?.  Pease, 

for  which  A.  is  not  responsible.  10  Wend.,  833 ;   Cowdin  v.  Stanton,  12 

Where  the  question  of  an  honest  and  Wend.,   123;    Austin  «.  Chapman,  11 

friendly  purpose  in  the  acts  complained  N.  Y.  Leg.  Obs.,  103,  not  elsewhere 

of  is  at  issue,  plaintiff  may  show  that  reported. 

the  defendant  had  engaged  at  the  time        Beplevin  cannot  be  maintained  by 

in  a  conspiracy  to  injure  him,  where  one  copartner  for  copartnership  goods, 

that  fact  will  have  a  direct  bearing  although  they  are  in  the  hands  of  the 

upon  the  question  of  motive  fn  the  acts  officer  under  an  attachment  of  another's 

alleged.     But  mere  declarations  of  a  copartnership's  interest  therein, 
thira  person  are  not  admissible  in  proof        Where  the  interest  of  one  of  two 

of  sucn  a  conspiracy,  without  evidence  partners  in  partnership  property  is  at- 

that  such  person  was  one  of  the  con-  tached  upon  a   demand  against  him 

Bpirators  :  Hoffman  «.  Effers,  41  Wise. ,  alone,  and  the  other  partner  replevies, 

251.  in   his  own  name,  the  property  from 

Where  the  defendant  fired  a  pistol,  the  possession  of  the  officer,  and  a  non- 
the  ball  of  which  glanced  and  hit  the  suH  is  ordered  in  the  action  of  >e- 
plaintiff,  and  it  was  found  that  the  plevin,  the  defendant  in  such  replevin 
injury  was  unintentional  but  was  the  is  entitled  to  an  order  for  the  return  of 
result  of  gross  and  culpable  careless-  the  articles  replevied,  although  the 
ness  on  the  part  of  the  defendant,  it  plaintiff  in  the  replevin  suit  oners  to 
was  held  that  trespass  tn  e^  armM  would  show  the  insolvency  of  the  copartner- 
lie  :  W^eich  v.  Durand,  36  Conn.,  182  ;  ship  and  the  insufficiency  of  its  assets 
Morris  V.  Piatt,  32  Conn. ,  76.  to  pay  its  own  debts.     But  such  insolv- 

To  an  action  upon  a  recognizance  or  ency  may  be  shown  in  an  action  on  the 
an  obligation,  impossibility  by  act  of  replevin  bond,  if  neither  side  has  be- 
God  is  a  good  defence,  as  death,  pre-  fore  hand  taken  proceeding^  to  have  an 
▼enting  the  prosecution  of  an  appeal  account  of  the  partnership  affairs  set- 
to  "ei&ct"  :  Earl  of  Lfeitrim  v.  Stew-  tied  by  a  court  of  equity:  Hacker  t;. 
art,  Irish  Law  Rep.,  6  C.  L.,  27.  Johnson,  66  Maine,  21. 

There  is  some  conflict  in  the  cases        So  if  an  act  of  the  law-making  power 

whether  a  surety  to  a  bond  in  replevin,  prevent  performance,  as  emancipation 

or  to  release  property  on  attachment,  is  of  slaves,  it  is  a  valid  defence :  Irvin  «. 

17  Eng.  Kep.  26 
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Hume,  50  Miss.,  419;   County,  etc.,  v.  See  10  Eng.  Rep.,  117  note. 

City,  etc.,  21  Upper  Can.  Com.  PI.,  98.  That  a    contract  was    entered  into 

A  lessor  covenanted  to  rebuild.  The  through  mistake  of  facts  will  not  al- 
building,  a  wooden  one,  was  burned,  ways  excuse,  if  both  possess  equal 
An  ordinance  of  the  town  council,  means  of  information  or  the  fact  is 
passed  after  the  demise,  forbade  the  doubtful  in  its  nature.  Two  banks, 
erection  of  a  wooden  building.  The*  defrauded  by  two  different  persons, 
lessor  filed  a  bill  to  cancel  the  lease,  supposed  to  be  the  same,  agreed  to 
This  the  court  refused,  but  directed  a  unite  in  an  effort  to  capture  the  sup- 
reference  to  a  master  to  fix  a  proper  posed  thief,  and  to  divide  the  expenses 
rent  to  be  paid  by  the  lessee  upon  the  incurred  in  proportion  to  the  amount 
lessor  rebuilding  with  brick,  with  costs  lost  by  each,  as  well  as  any  money 
to  be  paid  by  the  plaintiff :  Williams  which  might  be  recovered.  One  being 
V.  Tyas,  4  Grant's  (U.C.)  Chy.,  533.  captured  with  the  sum  taken  from  the 

Where  the  further  prosecution  of  bank  he  defrauded,  it  was  held  that 
work  in  the  alteration  of  a  building,  in  this  bank  could  not  be  relieved  from 
the  city  of  New  York,  is  legally  for-  the  agreement,  though  made  under  a 
bidden  by  the  superintendent  of  build-  misapprehension  of  the  facts  as  above 
ings,  under  the  authority  of  a  statute  stated:  Western,  etc. ,  «.  Farmers,  etc., 
for  a  defect  not  occasioned  by  the  con-  10  Bush  (Ky. ),  669. 
tractor,  and  he  is  thus  prevented  from  A  party  who  has  entered  into  a  con- 
performing  that  which,  by  the  terms  tract  to  make  and  deliver  a  certain 
of  the  contract  is  made  a  condition  pre-  manufactured  article  within  a  specified 
cedent  to  payment,  he  is  thereby  dis-  time,  having  ample  time  for  perform- 
charged  from  performance,  and  is  en-  ance,  cannot  postpone  performance  to 
titled  to  recover  at  the  contract  price  the  last  moment  and  then  excuse  it 
for  the  work  done  :  Heine  v.  Meyer,  61  npon  plea  of  an  accident ;  in  such  caise 
N.  Y.,  171.  he  takes  the  responsibility  of  the  delay. 

Sue  Connors  «.  Mayor,  11  Hun,  439,  An  accident  is  not  an  excuse  for  a  fail- 
as  to  powers  of  "department  of  build-  ure  to  perform  such  a  contract,  even  if 
ings "  in  controlling  what  buildings  it  prevent  performance.  If  protection 
shall  be  erected.  is  sought  from  such  a  contingency  it 

In  Upper  Canada,  in  one  case,  it  was  must  he  specified  in  the  contract :  Booth 

doubted  whether  it  was  a  defence  to  «.  Spuyten  Duyvil,  etc.,  60  N.  Y.,  487, 

one  who  had  agreed  to  tow  a  vessel  distinguishing   Dexter   «.   Norton,   47 

that  his  vessel  was  unavoidably  frozen  N.  Y. ,  6^. 

in  the  ice:  Dor! and  v.  Benton,  5  Upper  Where  an  attorney  took  a  convey- 

Can.  Q.  B.,  583.  ance  of  a  tract  of  land  fo  secure  his  fee 

But  see  10  Eng.  Rep. ,  118  note.  for  services  to  be  performed  in  certain 

Snow  storms  of  such  violence  as  to  specified  cases,  of  which  services  his 

obstruct  the  passage  of  trains  must  be  death  prevented  more  than  a  partial 

allowed  to  excuse  delays  by  a  railroad  performance,     a     proper     proceeding 

in  transporting  animals  during  the  con-  would  be  by  bill  against  his  estate,  to 

tinuance  of  the  obstruction :  Pruitt  v.  set  aside  the  conveyance  upon  a  tender 

Hannibal,  etc.,  62  Mo.,  527.  of  so  much  of  the  fee  agreed  upon  as 

Though  if  there  are  two  routes  and  was  found  to  be  really  due  ;  but  when 

one  be  open,  the  closing  of  the  other  is  the  land  was  sold  by  his  estate,  plaintiff 

no  defence f  10  Eng.  R.,  118  note  ;  Read  might  recover  back    the  surplus  pro- 

«.  St.  Louis,  etc.,  60  Mo.,  199.  ceeds  over  and  above  the  ascertamed 

Where  a  contract  is  made  for  the  value  of  such  services.  In  such  case 
sale  and  delivery  of  specified  articles  of  the  administrator  could  not  defend 
personal  property  under  such  circum-  against  the  recovery  of  such  surplus, 
stances  that  the  title  does  not  vest  in  by  showing  a  readiness  to  perform  the 
the  vendee,  if  the  property  is  destroyed  remaining  service  through  another  at- 
by  an  accident,  without  the  fault  of  the  torney:  Callahan  v.  Shot  well,  60  Mis- 
vendor,  so  that  delivery  becomes  im-  souri,  398. 

possible,  the  latter  is  not  liable  to  the  Where  inability  to  perform  arises 

vendee  in  damages  for  non -deli very  :  from  a  superior  power,  as  the  taking  of 

Dexter  v.  Norton,  47  N.  Y.,  62  ;  Niblo  lands  by  virtue  of  the  power  of  emi- 

«.  Binsse,  8  Abb.  Doc.,  375.  nent  domain  or  by  virtue  of  an  act  of 


Vol  I]  QUEEN'S  BENCH  DIVISION.  203 

Wear  CommissioDers  v.  Adanaeon.  1876 

the  legislatare  performance  is  excused,  the  bank  failed.     Held,  the  purchaser 

and  if  land  were  so  taken  it  would  not  was  bound  to  take  and  pay  for  the 

be  a  breach  of  covenant  against  ouster  stock  :  Sheppard  v.  Murphy,  Irish  Law 

by  a  landlord  :    Sauer  v.  Baldwin,  11  Kep.,  2  £q.,  544,  reversing  1  id.,  490. 
Upper  Can.  Com.  PI.,  853.  In  case  of  injury  to  goods  the  act  of 

The  tenant  would  be  bound  to  pay  God  cannot  be  set  up  as  a  defence  by 

rent  though  thereby  deprived  of  the  the  carrier,  if  guilty  of  previous  miscon- 

nse  of  the  demised  premises  :  Lyman  v.  duct  or  neglect,  by  which  the  exposure 

Snarr,  9  Upper  Can.  Com.  PI.,  104.  resulting  in  the  loss  was  occasioned  : 

The  tenant  in  such  case  is,  within  the  Armen trout  v.  St.  Louis,  etc. ,  1  Mis- 

Btatnte,  an  "owner,"  and  entitled  to  souri  App.  Rep.,  158  ;  Michaels «.  N.Y., 

compensation  for  the  injury  to  his  es-  etc.,  30  N.  Y.,  564 ;  Read  v,  Spaulding, 

tate  from  the  taking  of  the  property  30  N.  Y.,  680;  Read  v,  St.  Louis,  60 

under  the  right  of  eminent  domain  :   \  Mo.,  199. 

Bedf.  on   Railw.  (5th  ed.),  861,   part        But  see  Railroad  Co.  v.  Reeves,  10 

III,  §  83;   People  v.  Brand,  36  How.  Wall.,  176;  Stedman  r.  Western,  etc., 

Prac.  Rep.,  544,  548  ;  Watson  v.  N.  Y.,  48  Barb.,  97,  100. 
etc.,   6  Abb.    Prac.   Rep.,   N.S.,    91;        A  common  carrier  is  liable  for  loss  or 

Marsden    «.    Cambridge,    114    Mass.,  injury  caused  by  delay  from  the  refusal 

490  ;  Inhabitants,  etc.,  v.  County,  etc.,  of  its  employes  to  do  auty  :  Pittsburgh, 

114  Mass.,  481';    Lester  v.   Lobby,   7  etc.,«.  Hazen,  4  Am.  Law  Times  Rep., 

Ad.  <&  Ellis,  124,  34  Eng.  C.  L.;  Mat-  N.S.,  83,  Supreme  Court;  Ills.;  Weed 

ter  of  Water  St.,  7  Philadelphia  R.,  v.  Panama,  etc.,  17  N.  Y.,  36!^  ;  Black- 

457;  Johnson  v.  O.  S.,  etc.,  11  Upper  stock  «.  N.  Y.,  etc.,  20  N.  Y.,  48,  af- 

Can.  Q.  B.,  247;  Bourgouin  v,  Mon-  firming  1  Bosw.,77;  Michaels  t).  N.Y., 

treal,  etc.,  19  Lower  Can.  Jnr.,  57.        .  etc.,  30  N.  Y.,  564  ;  Read  v.  Spaulding, 

A  mere  naked  trustee  of  an  equitable  80  N.  Y.,  630 ;  Read  v.  St.  Louis,  etc., 

interest  in  lands  is  not  entitled  to  no-  60  Mo.^  199. 

tice   of   proceedings   to   acquire  title        But  not  for  loss  or  injury  caused  by 

thereto  for  public  purposes.     Notice  to  delay  resulting  from  the  lawless  vio- 

the  party  having  the  equitable  interest  lence  of  former  employes  "  on  a  strike  :" 

is  sufficient.   He  is  the  "  owner :"  Mcln-  Pittsburgh  v.  Hazen,  4  Am.  Law  Times 

tyre  «.  Eaton,  etc.,  26  N.  J.  Eq.,  425.  Rep.,  N.S.,  88. 

The  purchaser  of  land  is  not  entitled        Where  a  party  agrees  to  complete  a 

to  damages  for  an  injury  committed  buildiQg  to  the  satisfaction  of  an  ar- 

(by   the    construction    of    a    railway  chitect,  and  if  disapproved,  such  disap- 

through  the  land)  prior  to  the  time  of  proval  to  be  in  writing,  the  parties 

his  becoming  possessed,  and  a  manda-  may  waive  the  provision  as  the  disap- 

mos  to  compel  the  railway  company  to  proval  being  in  writing  when  an  oral 

appoint  an  arbitrator  to  assess  such  expression  of  dissatisfaction  by  the  ar- 

damages    was   refused :    Partridge  v,  chitect,  is  good. 

Oreat    Western,    etc.,   8   Upper  Can.        Where  the  contract  provides  that  no 

Com.  PI. ,  97.  extras  should  be  allowed  unless  agreed 

A  mortgagee  is  entitled  to  notice  of  upon  in  writing  and  such  writing  pro- 
such  a  proceeding  and  to  the  damages  duced  before  payment  therefor  :  Held, 
awarded  thereon.  The  company  is  there  could  be  no  recovery  for  extras, 
bound  to  take  notice  of  a  registered  no  writing  therefor  having  been  pro- 
mortgage  :  Dunlop  «.  York,  16  Grant's  duced. 
(U.C.)  Chy.,  216.  The  owner  of  the  land  having  taken 

The    word    "ground"    in    such    a  possession  of  the  building  which  was 

statute  is  synonymous  with  "land,"  thereon,  held  that  this  would  not  entitle 

and  is  not  confined  to  such  only  as  is  the  plaintiff  to  recover :  Oldershaw  9. 

bare  of  buildings:  Ferree  v.  Sixth,  etc.,  Garner,  38  Upper  C.  Q.  B.,  37,  approv- 

76  Penn.  St.  R.,  376.  ing  Munro  v.  Butt,  8  Ellis  A  Bl.,  738. 

One  purchases  stock  in  a  bank  de-        See  Blakeslee  v.  Holt,  42  Conn. ,  226  ; 

liverable  on  a  certain  day.     Before  that  Pickerings.   Greenwood,    114    Mass., 

the  time  for  performance  was  extended  479. 

at  the  purchaser's  request  and  for  his        Under  a  contract  for  building,  the 

accommodation.      Before    the   day  of  payments  to  be  made  in  instalments  as 

extension,  but  after  the  day  first  fixed,  certain  parts  of  the  work  is  finished,  if 
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the  structure,  while  in  progress,  be  de-  Where  labor  is  performed  and  mate- 

stroyed    by  inevitajsle    accident,    the  rials  furnished  under  a  contract  to  do 

builder  is  entitled  tb  be  paid  such  in-  the  carpenter's  work,  only,  of  a  biiild- 

stalmenta  as  are  fully  earned  ;  but  he  ing,  the  risk  of  destruction  by  fire  to 

lias  no  claim  for  a  proportional  part  of  be  on  the  owner,  and  the  building  is 

the  next  instalment  partially  earned,  destroyed  by  fire,  so  that  the  workman 

Che  right  to  recover  in  such  case  dif-  is  prevented,  without  fault  on  his  part, 

fers  from  one  where  the  entire  com«  from  completing  his  contract,  a  decree 

pensation  is  to  be  paid  on  completion  of  giving  him  a  mechanic's  lien  on  the 

the  work  :  Richardson  v.  Shaw,  1  Mis-  lot  for  the  sum  due  him  for  work  and 

souri  App.  Rep. ,  234  ;  see,  however,  material  will  not  be  disturbed :  Sontag 

10  Eng.  Rep.,  117  note.  v.  Brennan,  76  Ills.,  279. 

The  owner  of  .an  unfinished  house  Where  the  contractor  agreed  to  do 

being  built  by  contract  may  recover  for  only  the  carpenter  and  joiner  work  of  a 

injuries  thereto  from  a  negligent  ob-  brick  cottage,  the  destruction  of  the 

struction  of  a  sewer  by  the  agents  of  a  house  before  it  is  finished  will  not  pre> 

city,  even  though    the   contractor  be  vent  a  recovery  for  the  work  already 

bound  by  his  contract  to  deliver  a  com-  done  :   Hubbard  v.  Walker,  13  Upper 

pleted  house  notwithstanding  such  in-  Can.  Q.  B. ,  205. 

jury:  Nims  v.  Mayor,  etc.,  59  x^.Y.,  500.  See  10  Eng.  Rep.,  117  note. 

Where  a  contractor  was  bound  to  Where  a  contractor  fitted  windows, 

fully  perform  an  agreement  to  build  a  doors,  etc.,  to  a  house  on  the  lands  of 

house,  and  the  owner  accepted  an  order  another,  but  before  they  were  actually 

by  the  contractor  upon  him  "payable  affixed  a  creditor  of  the  owner  of  the 

when  payment  is  due,"  held  the  holder  land  levied  on  them,  held  no  title  had 

of  such  order  could  not  recover  thereon  passed  from  the  contractor  :   Johnson 

if  the  contractor  failed  to  fully  per-  «.  Hunt,  11  Wend.,  185. 

form  his  contract,  though  the  owner  So  where  the  contractor,  to  make  cer- 

promised  the  holder  after  such  failure  tain  repairs,  drew  the  lumber  therefor 

to  pay  it ;  such  promise  was  without  to  the  house  but  abandoned  the  job : 

consideration  :    Crane    «.   Enubel,   61  Held,  no  title  passed  from  him,  and  if 

N.  Y.,  645  ;  Bell  v.  Harrison,  8  N.  Y.  the  owner  of  the  house  used  the  mate- 

Weekl.  Dig.,  106,  N.  Y.iCourt  of  Ap-  riaJs,  he  was  guilty  of  a  conversion  : 

peals.  Abbott  v.  Blossom,  66  Barb.,  853. 

See  Gallagher  «.  Nichols,  60  N.  Y.,  See   McConihe   v.   N.   Y.,  etc.,   20 

438;    Loftus  «.   Lee,   18  Upper  Can.  N.  Y..  495. 

Q.  B.,  195 ;  Bell  v.  Harrison,  8  N.  Y.  Defendant  agreed  to  put  up  a  build- 

Weekl.  Dig.,  106.  ing  for  the  plain tifE  for  £460,  and  to 

Where  one  contracts  with  the  owner  take    in    payment  thereof   from  him 

of  lands  to  erect  a  building  thereon,  it  £250  in  materials,  at  the  cost  prices,  or 

is  the  duty  of  such  owner  to  provide  a  such  quantity  as    the    said    building 

reasonably  safe  place  for  such  erection,  should  require,  and  the  balance,  if  any, 

and  he  undertakes  that  the  place  chosen  in  cash.      The  timber   had   been  all 

is  free  from  danger,  and  if  the  building  furnished,    and    the    building    partly 

be  destroyed  by  the  falling  of  a  wall  the  completed,  when  it  was  blown  down, 

builder  maj  recover  for  what  he  has  and  the  desigp  of  going  on  with   It 

done,  unless  he  assumed  the  risk  of  abandoned.     Held,  that  the  timber  iy> 

danger  from  the  condition  of  the  prop-  delivered  belonged  to  the  defendant : 

erty :  Sennott  v.  Mullin,  82  Penn.  St.  Graham    v.   Wiley,    16    Upper    Can. 

R.,  838.  Q.  B.,  265. 
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[1  Queen's  Bench  Division.  568.] 
Jan.  19,  1875;  Feb.  26,  1876. 
[IN  THE  EXCHEQUER  CHAMBER.]  ^ 

*Ed WARDS  V.  The.  Aberayron  Mutual  Ship  In-    [563 

SURANCE  Society  (Limited). 

Mutual  Insurcaiee  Society,  Contiruetum  of  Rulea  of — Clatuet  of  Arbitration  ajtd  against 
brinffirtff  Action — Form  of  Policy — 80  ds  %\  Vict,  c,  28,  «.  7 — Specification  of  par- 
Ocular  .Risk  or  AdvetUure. 

The  defendants  were  a  limitefl  company  for  the  mutual  insurance  of  ships  belong- 
ing to  members.  By  the  articles  of  association  :  4.  No  person  shall  became  a  mem- 
ber until  he  shall  have  signed  the  articles.  28.  The  business  of  the  company  shall 
be  managed  by  directors.  39.  The  directors  shall  have  full  power  to  determine  all 
disputes  arising  between  the  society  and  members  concerning  insurances  or  claims 
upon  the  society ;  and  the  decision  of  the  directors  shall  be  final  and  conclusive,  as 
well  upon  the  society  as  the  members ;  and  no  member  shall  be  allowed  to  bring  any 
action  or  suit  against  the  society  for  any  claim  upon  the  society,  except  as  is  pro- 
vided by  these  presents ;  and  the  directors  may,  if  they  think  fit,  cause  any  of  such 
claims,  and  the  amount  to  be  paid  to  any  member,  to  be  referred  to  the  decision  of 
an  average  adjuster,  and  his  decision  shall  be  final  and  conclusive  on  the  society  and 
claimant,  and  no  appeal  shall  be  allowed  therefrom.  40.  Two  directors  specially 
authorized  and  the  chairman  shall  alone  have  power  to  sign  and  execute  all  policies 
approved  by  a  board  of  directors.  68.  If  any  member  sell  any  vessel  insured  by  the 
society,  the  purchaser  of  such  vessel,  if*not  a  member,  shall  have  no  claim  upon  the 
society ;  and  if  a  member,  he  shall  have  no  claim  until  the  vessel  be  entered  in  his 
name  on  the  books  of  the  society.  88.  In  all  cases  of  any  vessel  insured  by  the 
society  being  lost  or  damaged,  the  owner,  master,  or  mate  or  crew,  shall,  as  soon  as 
possible,  give  notice  to  tlie  secretary  of  the  society,  who  shall  summon  the  board ; 
and  the  directors  shall  proceed  to  examine  the  owner,  master  and  mate,  and  such  of 
the  crew  as  they  may  think  necessary,  as  to  the  cause  of  the  loss  or  damage,  and 
shall  make  such  decision  as  in  their  judgment  the  case  may  require.  84.  If  any 
member  is  dissatisfied  with  the  decision  of  the  directors  as  to  the  settlement  of  any 
loss  or  damage  sustained  by  him,  and  such  member  shall  procure  ten  members,  not 
being  directors,  to  join  in  a  requisition  to  the  directors  to  reconsider  their  decision, 
a  board  of  not  less  than  ten  directors  shall  reconsider  such  decision. 

In  December,  1868,  the  plaintiff  became  equitable  mortgagee  of  the  ship  H.,  D. 
being  registered  owner.  In  January,  1869,  D.  insured  the  vessel  with  the  defen- 
dants, directing  the  policy  to  be  made  out  in  plaintiffs  name ;  this  was  not  done,  but 
the  policy  was  forwarded  by  the  defendants  to  the  plaintifif.  The  policy  was  headed 
with  the  name  of  the  defendants'  society,  and  after  giving  details  as  to  the  rates  of 
insurance,  <&c.,  and  referring  to  one  of  the  rules  or  articles,  at  the  bottom  was: 
*•  March,  1869.  This  is  to  certify  that  Mr.  D.,  as  ship's  husband  for  the  H.,  whereof 
is  master  at  present  time  D.,  has  this  day  paid  £17  lOs.  for  the  insurance  of  fifty-two 
shares  on  the  said  vessel  Value  of  ship  as  per  rule  for  this  class,  £7  10«.  per  ton, 
£1,215."  The  policy  was  duly  signed  by  the  *chairman  and  two  directors.  [564 
In  January,  1870,  the  ship  being  on  a  voyage,  the  plaintiff  applied  in  his  own  name 
for  a  renewal  of  the  policy,  and  paid  tMe  premium,  and  a  policy  was  forwarded  to 
the  plaintiff  by  the  defendants,  which  was  precisely  like  the  former,  except  that  the 
plaintiff's  name  was  inserted  as  the  ship's  husband.  No  copy  of  the  rules  was  ever 
given  to  the  plaintiff,  and  he  had  no  knowledge  of  the  provisions  until  after  the  loss 
of  the  vesi^el.  In  March,  1870,  a  call  was  made  on  the  plaintiff  in  respect  of  the  II. 
for  the  losses  of  the  society  for  the  year  1869,  and  plain'«ff  paid  it.  Another  call 
was  made  and  paid  in  October,  1870.  In  May,  1870,  the  li.  was  registered  in  plain- 
tiff's name,  but  no  notice  was  given  of  this  to  the  defendants.  In  November,  1870, 
the  H.  was  wrecked  and  becanie  a  total  loss.    The  plaintiff  sent  in  his  claim,  and  on 
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the  6th  of  January,  1871,  D.,  who  was  master  at  the  time  of  the  loss,  attended  a  meet- 
ing of  the  directors  at  their  requisition,  and  they,  having  heard  his  account  of  the 
wreck,  resolved  that  it  was  not  found  that  the  II.  was  lost  by  perils  of  the  sea, 
and  that  the  owners  had  no  claim  upon  the  society.  No  notice  of  this  meeting  or  of 
the  resolution  was  g^ven  to  the  plaintiff.  On  the  6th  of  April,  1871,  a  notice  signed 
by  ten  members,  but  not  signed  by  the  plaintiff  or  D.,  was  sent  to  defendants*  office, 
^d  at  the  next  quarterly  meeting  of  the  directors,  no  notice  to  attend  having  been 
given  to  plaintiff  or  D.,  the  directors,  without  further  inquiry,  confirmed  the  former 
resolution.  In  an  action  brought  by  the  plaintiff  against  the  defendants  to  recover 
the  amount  of  his  insurance,  in  addition  to  the  above  facts,  it  was  admitted  by  the 
defendants  that  the  H.  was  a  total  loss  by  perils  of  the  seas ;  the  court  having  power 
to  draw  inferences  of  fact : 

Held,  in  the  Court  of  Queen's  Bench  (by  Blackburn,  Mellor,  and  Lush,  JJ.), — ' 
1st.  That  the  policy  sufficiently  specified  the  particular  risk  or  adventure  within  the 
meaning  of  30  A  31  Vict.  c.  28,  s.  7.  2d.  That  defendants  were  precluded  from  say- 
ing the  playitiff,  who  was  the  owner  of  the  ship,  was  not  a  member  of  the  society, 
after  having  accepted  an  insurance  and  taken  premiums  and  other  payments  from 
him.  8d.  That  the  fact  that  the  plaintiff  turned  his  equitable  interest  into  a  legal 
interest  after  the  policy  was  renewed  by  him  did  not  bring  the  case  within  art.  68. 
But  ^th.  That  defendants  were  entitled  to  judgment:  for  that  the  contract  was  con- 
tained in  the  policy  and  any  of  the  article  applicable ;  and  that  article  39,  which 
regulated  the  manner  of  the  payment  under  the  policy,  did  not  exclude  the  jurisdic- 
tion of  the  courts  of  law,  but  made  it  a  condition  precedent  to  bringing  an  action 
that  the  loss  of  the  particular  member  should  have  been  first  decided  upon  by  the 
directors,  Subject  to  the  appeal  given  by  article  84. 

The  Exchequer  Chamber  reversed  the  judgment  of  the  Queen's  Bench. 

By  Amphlett,  B.,  on  the.  ground,  that,  if  the  investigation  by  the  directors  had 
been  properly  conducted  the  action  could  not  have  been  maintained ;  but  that  the 
conduct  of  the  directors,  by  adjudicatin£f  against  the  plaintiff's  claim  without  hearing 
him,  or  giving  him  an  opportunity  of  being  heard,  was  not  binding  on  the  plaintiff; 
and  that,  under  the  circumstances,  the  defendants  could  not  take  advant^e  of  the 
wrong  done  by  their  agents  by  setting  up  as  a  defence  that  the  determination  of  the 
directors  in  favor  of  the  plaintiff  was  a  condition  precedent  to  bringing  the  action, 
and  that  an  actual  loss  being  admitted,  the  plaintiff  was  entitled  to  reoover  the 
amount. 

By  Kelly,  C.B.,  and  Brett,  J.,  on  the  ground  that  such  of  the  articles  as  were 
56o]  ^applicable  must  be  read  with  the  policy,  and  that  articles  39,  88,  and  84 
were  intended  to  prevent  the  insured  from  maintaining  any  action  or  suit  at  all  in 
the  ordinory  courts  in  respect  of  any  dispute  arising  on  the  policy  ;  and  that,  there- 
fore, the  articles  were  invalid,  and  did  not  prevent  the  plaintiff  from  miuntaining  the 
action. 

Archibald,  J.,  and  Pollock,  B.,  were  of  opinion  that  the  judgment  ought  to  be 
affirmed,  on  the  ground  taken  by  the  Queen's  Bench. 

Held,  also,  by  Archibald,  J.,  and  Pollock,  B.,  and  semhle,  by  Kelly,  C.B.,  and 
Brett,  J.,  that  the  policy  was  valid  within  80  A  31  Vict.  c.  23,  s.  7. 

Case  stated  in  an  action  brought  to  recover  the  sum  of 
£1,000  in  respect  of  a  total  loss  of  a  vessel  called  the  Her- 
mione,  alleged  to  have  been  insured  by  the  defendants  to 
that  amount. 

1.  The  plaintiff  is  a  farmer  residing  in  Cardiganshire,  and 
the  defendants  are  a  mutual  insurance  society,  incoi-porated 
under  the  Joint  Stock  Acts,  1862  and  1867,  and  established 
at  Aberayron  in  that  county. 

The  memorandum  of  association  stated  (paragraph  3)  that 
the  objects  for  which  the  company  is  established  are  the 
mutual  insurance  of  ships  belonging  to  the  members  of  the 
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company,  and  the  doing  of  all  such  other  things  as  are  inci- 
dental or  conducive  to  the  attainment  of  the  above  objects. 
The  articles  of  association  contained,  amongst  others,  Jthe 
following  clauses  : 

8.  DefinUion  of  Members.  Every  person  shall  ^e  deemed  to  have  agreed  to^ 
become  a  member  of  the  company  who  insures  any  ship  or  share  in  a  ship  in 
parsu&nce  of  the  regulations  hereinafter  contained. 

4.  JVeio  Members  of  t/ie  8ociety  to  he  approved  of  hy  the  Directors,  and  to 
execute  Deed.  That  no  person,  except  the.  persons  who  have  signed  the  copy  of 
these  articles  kept  for  that  purpose  at  the  office  of  the  company,  previously  to 
the  complete  registration  of  the  society,  shall  become  a  member  of  the  society, 
nntii  his  admittance  shall  have  been  consented  to  by  a  board  of  directors,  and 
he  shall  have  signed  the  copy  of  these  articles  kept  for  that  purpose  at  the  office. 

28.  JPoicers  of  Directors.  The  business  of  the  company  shall  be  managed  by 
the  directors,  who  may  exercise  all  such  powers  of  the  •  company  as  are  not 
hereby  required  to  be  exercised  by  the  company  in  general  meeting.  ... 

39.  Directors  to  have  Power  to  contract  and  settle  Disputes  betvSen  the  Society 
and  Members.  That  the  directors  shall  have  full  power  to  enter  into  and  exe- 
cute, and  also  to  modify,  alter,  or  release  any  contract  or  agreement  respecting 
any  matter  in  which  the  society  may  be  Interested  ;  and  to  adjust,  settle  and 
decide  all  claims  and  demands  upon  the  society  by  the  members  thereof ;  or  to 
decide  and  determine  all  disputes,  controversies  and  matters  arising  between 
the  society  and  members  of  the  society  concerning  insurances  or  claims  upon, 
or  liabilities  by  or  to  the  society,  and  concerning  the  laws,  rules,  regulations, 
and  *by-laws  of  the  society  ;  and  the  decision  of  the  directors  shall  be  [566 
final  and  conclusive,  as  well  upon  the  society  as  the  members  thereof ;  and  no 
member  of  the  society  shall  be  allowed  to  bring  or  have  any  action,  suit,  or 
procecxling,  or  other  remedy  against  the  society  or  the  ihembers  thereof,  for  any 
claims  or  demands  upon,  or  in  respect  of  the  society  or  the  members  thereof, 
except  as  is  provided  by  these  presents  ;  but  no  director,  who  shall  be  interested 
in  the  particular  matter  which  shall  be  referred  to  the  directors,  further  or 
otherwise  than  a  general  member  of  the  society,  or  whose  claims  upon  the 
society  shall  be  submitted  to  the  decision  of  the  directors,  shall  be  allowed  to 
vote  or  interfere  in  such  matter  or  claim  ;  and  in  case  any  question  shall  arise 
as  to  any  director  being  allowed  to  vote  in  such  matter  or  claim,  such  question 
shall  be  finally  decided  by  the  directors  present  at  any  board,  exclusive  of  the 
director  whose  vote  shall  be  questioned ;  and  the  directors  may,  if  they  shall 
think  fit,  cause  any  of  such  claims  and  demands,  and  the  amount  to  be  paid  to 
any  member  of  the  society,  to  be  submitted  and  referred  to  the  decision  of  any 
person  practising  as  an  average  adjuster  of  marine  assurances,  who  shall  be 
attended  by,  and  nave  the  same  powers  of  calling  for,  and  enforcing  the  attend- 
ance of,  claimants  and  other  evidence,  as  the  directors  would  ;  and  the  direc- 
tors, or  any  person  on  behalf  of  the  society,  and  tlie  claimant,  or  any  person  on 
his  behalf,  shall  be  at  liberty  to  attend  and  produce  any  evidence  before  such 
average  adjuster ;  and  in  Qvery  such  case  the  decision  or  award  of  such  aver- 
age adjuster  shall  be  final  and  conclusive  on  the  society  and  claimant,  and 
every  person  interested  in  such  claim,  and  no  appeal  shall  be  allowed  there- 
from. 

40.  Chairman  and  two  Directors  to  execute  and  sign  Policies,  Agreements, 
Cheeks,  tfec.,  for  the  Society.  That  two  of  the  directors,  authorized  by  resolu- 
tion of  a  board  of  directors  in  writing  in  that  behalf,  together  with  the  chair- 
man for  the  time  being,  shall  exclusively  have  power  to  sign  and  execute  all 
policies  of  assurance  approved  of  by  a  board  of  directors,  and  to  sign,  draw, 
indorse  and  accept  all  agreements,  bills  of  exchange,  and  promissory  notes,  and 
all  checks  and  orders  for  the  payment  of  money,  all  which  policies,  &c,,  but  no 
others,  shall  be  binding  on  the  society.  .  .  . 

53.  Insurances  to  be  approved  of  and  accepted  by  the  Directors.  That  no  ship 
or  vessel,  or  share  of  a  ship  or  vessel,  of  any  member,  shall  be  considered  to 
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be  insured  by  the  society,  until  the  insurance  thereof  shall  have  been  accepted 
and  approved  of  by  the  directors,  and  the  acceptance  thereof  and  the  terms  of 
the  insurance  entered  in  a  book,  to  be  kept  for  that  purpose,  by  the  directors, 
or  in  a  policy  of  insurance,  to  be  duly  executed  on  the  part  of  the  society. 

6i.  Insurance  to  extend  to  Partial  Loss  or  Damage.  That  the  insurance  of 
the  society  shall  not  only  extend  to  total  loss,  but  also  to  partial  loss  or  damage, 
but  no  claim  shall  be  made  upon  the  society  in  respect  of  any  loss  or  damage 
whatsoever,  unless  such  loss  or  damage  nhali  amount,  upon  A  1  British-built 
ships,  to  four  pounds  per  cent,  upon  the  whole  or  total  value  thereof ;  upon 
A  1  Red  British-built  and  A  1  colonialrbuilt  vessels,  of  six  years  and  upwards 
to  £5  Qs.  Qd. ;  upon  British  A  1  Black,  and  A  1  four  years  colonial -built  ships,  to 
7k  per  cent. ;  and  A  1  Black  colonial  to  £9  per  cent,  upon  the  whole  or  total 
value  thereof. 

63.  On  JSale  of  Vessels  insured.  That  if  any  member  of  the  society  shall 
sell  any  vessel,  or  shares  of  any  vessel  insured  by  the  society,  his  claims  upon 
the  society,  and  liability  to  contribute  to  the  losses  or  damages  of  other  mem- 
5671  ^^  ^^  *^^^ '  society  in  respect  of  such  vessel  or  shares,  shall  cease  as 
soon  as  the  possession  of  such  vessel  or  shares  shall  be  delivered  to  the  pur- 
chaser thereof,  or  the  sale  shall  be  otherwise  completed,  and  notice  in  writing 
of  the  sale  shall  have  been  given  by  the  member  so  selling  to  the  secretary, 
but  not  before  ;  and  the  purchaser  of  such  vessel  or  shares,  if  not  a  member  of 
the  society,  shall  have  no  claim  upon  the  society  in  respect  thereof  :  and  if  the 
purchaser  be  a  member  of  the  society,  such  member  shall  have  no  claim  upon 
the  society  in  respect  thereof,  until  he  shall  have  entered  such  vessel  or  shares 
in  his  own  name  in  the  books  of  the  society,  and  in  all  respects  have  con- 
formed to  the  laws,  rules  and  regulations  of  the  society,  in  respect  of  such  ves- 
sel or  shares. 

74.  Vessels  to  ha/ee  8hip*s  Husbands.  That  every  vessel  insured  in  the  society 
shall  have  an  agent  or  ship's  husband,  whose  name  and  address  shall  be  deliv- 
ered by  the  owner  or  owhers  thereof  to  the  secretary,  and  be  entered  by  him  in 
the  books  of  the  society;  and  every  such  agent  or  ship's  husband  shall  have 
full  power  to  transact  and  settle  all  matters  of  business  with  the  society  relat- 
ing to  such  vessel,  and  to  pay,  and  receive,  and  give  discharges  for  all  moneys 
which  shall  be  payable  from,  or  receivable  by,  the  owner  or  owners  of  such 
vessel  to  or  from  the  society;  and  to  whom  all  notices  and  demands  affecting 
the  owner  or  owners  of  such  vessel  may  be  delivered,  and  when  delivered, 
shall  be  binding  on  such  owner  or  owners. 

83.  Notice  to  be  given  of  Damage  or  Loss  of  Vessels  insttred.  That  in  all 
cases  of  any  vessel  or  share  thereof  insured  by  the  s(x;iety  being  lost,  wrecked, 
stranded,  burnt,  abandoned,  captured,  damaged  or  injured,  by  Iteing  run  down, 
or  otherwise  injured  by  any  other  vessel,  the  owner,  master,  or  mate,  or  some 
of  the  crew,  shall,  as  soon  as  circumstances  will  permit,  give  notice  thereof  to 
the  secretary  of  the  society,  who  shall  thereupon,  by  letter  to  the  several  direc- 
tors, summon  a  board  of  directors  on  the  first  convenient  day,  not  exceeding 
seven  days  from  the  receipt  of  such  notice  ;  and  the  directors  shall  proceed  to 
examine  the  owner,  master  and  mate,  and  such  of  the  crew  as  they  shall  think 
necessary,  as  to  the  cause  of  such  loss  or  damage,  and  shall  make  such  further 
inquiries,  and  take  such  measures,  and  make  such  decision  and  regulations 
thereoil,  as  in  their  judgment  the  case  shall  require  ^  and  the  owner  or  master 
of  any  vessel  so  lost,  wrecked,  stranded,  burnt,  abaudaned,  captured,  damaged, 
or  injured,  shall  not  commence  any  repairs,  except  such  as  shall  be  deemed 
necessary  for  the  immediate  safety  of  such  vessel ;  or  settle  or  compromise  any 
claims  or  disputes,  or  prosecute  or  defend  any  action  or  suit  in  relation  thereto, 
without  the  previous  consent  of  the  directors. 

84.  Far  obtaining  reconsideration  of  Claims  by  the  Directors.  That  if  any 
member  of  the  society  shall  be  dissatisfied  with  the  decision  of  the  directors, 
as  to  the  settlement  of  any  loss  or  damage  sustained  by  such  member,  or  as  to 
any  claim  or  other  matter  settled,  adjusted,  or  decided  by  the  directors,  and 
such  member  so  dissatisfied  shall  procure  ten  other  members  of  the  society,  not 
being  directors,  to  join  with  him  in  a  written  requisition  to  the  directors  to 
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reconsider  and  revise  their  decision,  the  directors  shall  thereupon  call  a  board 
of  directors,  of  not  less  than  ten,  and  reconsider  and  revise  such  decision  ;  and 
in  case  such  member  shall  be  dissatisfied  with  the  further  decision  of  such 
board  of  directors,  such  member  so  dissatisfied,  together  with  twenty  other 
members  of  the  society  may,  by  writing  under  their  hands,  require  the  secre- 
tary to  summon  a  special  *general  meeting  of  the  society,  to  be  held  [568 
at  any  time  not  exceeding  fourteen  days  from  the  receipt  of  such  writing  by  the 
secretary,  and  such  special  general  meeting  shall  have  full  power  to  confirm  or 
vary  the  decision  of  the  directors,  and  whatever  shall  be  decided  by  the  special 
general  meeting  shall  be  final  and  binding,  as  well  upon  the  society  as  upon  all 
the  parties  interested  in  the  decision. 

2.  In  the  month  of  December,  1868,  the  plaintiffs  brother- 
in-law,  D.  Davies,  was  about  to  purchase  the  vessel  Her- 
mione,  and  the  plaintiff  agreed  to  make  him  advances  to 
enable  him  to  purchase  and  repair  the  vessel.  The  terms 
of  the  agreement  dated  the  22d  of  December,  1868,  were 
that  the  plaintiff  agrees  to  lend  to  D.  Davies  sufficient 
money  to  purchase  the  Hermione,  and  also  to  advance  a 
sufficient  sum  of  money  towards  reclassing  and  repairing 
the  vessel  at  the  port  oi  Cardiff,  or  to  stand  as  surety  for 
the  same  ;  that  D.  Davies  could  sell  32-64th  shares  of  the 
Hermione  in  small  shares  as  she  was  with  the  former  owner 
before  the  end  of  December,  1869,  and  to  pay  back  to  the 
plaintiff  the  money  of  the  whole  ship  with  6  per  cent, 
interest.  The  agreement  then  stipulated  that  after  pay- 
ment of  ship's  expenses  the  profits  were  to  be  applied  to- 
wards the  repayment  of  the  repairs,  and  that  the  policy  of 
insurance  was  to  be  the  property  of  the  plaintiff.  The 
agreement  then  further  stated  that  on  or  before  the  end  of 
December,  1869,  all  the  purchase-money,  interest  and  all 
the  repairs,  and  every  other  debt  due  to  the  plaintiff  were 
to  be  paid  and  settled,  or  the  shares  of  D.  Davies,  whatever 
they  may  be,  in  the  vessel  were  to  be  the  property  of  the 
plaintiff  from  that  time,  and  D.  Davies  promised  to  trans- 
fer his  shares  of  the  vessel  at  the  Custom  House  over  to  the 
plaintiff,  and  to  forfeit  all  claims  and .  all  profits  from  the 
31st  of  December,  1869. 

3.  The  vessel  was  insured  for  the  first  time  with  the  de- 
fendants' society  in  January,  1869  (*).  The  insurance  was 
effected*  by  D.  Davies,  who  gave  directions  to  the  defen- 
dants' secretary  that  the  policy  should  be  made  out  in  the 
plaintiffs  name,  and  should  be  handed  to  him.  Davies  did 
not  inform  the  defendants  of  the  arrangement  made,  as 
mentioned  in  paragraph  2,  with  the  plaintiff.  The  docu- 
ment was  afterwards  forwarded  by  post  by  the  defendants 
to  the  plaintiff ;  it  was  in  the  usual  form  of  policy  issued  by 
the  defendants  to  their  members.     The  material  parts  were : 

(*)  The  date,  however,  in  the  policy  was  March,  1869. 

17  Eng.  Rep.  27 
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569]  ''*Aberayron  Mutual  Ship  InsuraHce  Society, 
Limited.  Registed  pursuant  to  the  act  25th  and  26th  Vict 
c.  89. 

"Insurances  effected  on  all  ships  classed  on  Lloyd's  Re- 
gister Book  of  Shipping  at  the  following  rates,  set  off  oppo- 
site the  respective  classes,  viz. :     [Then  loUow  the  rates.  J 

''  No  claim  for  damage  sustained  by  ships  insured  in  this 
society  will  avail  unless  the  same  will  amount  to  the  under- 
mentioned percentage  upon  their  whole  value,  viz.:  [Then 
followed  the  percentages,  which  are  those  given  in  arti- 
cle 61.] 

"  New  ships  insured  shall,  in  case  of  damage  thereto,  be 
allowed  the  full  cost  of  the  repairs  to  the  hull  and  materials 
for  the  period  of  twelve  months  from  the  date  of  the  com- 
mencement of  the  first  voyage ;  but  all  or  any  ships  or  ves- 
sels suffering  damage  or  destruction  whilst  discharging  or 
loading  carso  or  ballast  upon  or  from  an  open  beach,  strand, 
or  roadstead,  shall  suffer  a  deduction  of  £10  per  cent,  from 
the  sum  which  would  be  payable  in  respect  of  the  insurance 
thereof  in  such  cases.     Vide  article  70. 

"That  no  vessel  insured  in  this  society  shall  sail  from  the 
United  Kingdom  on  the  following  voyages,  after  the  periods 
limited  thereto  respectively,  viz.:    [Then  follow  the  details.] 

"  In  the  event  of  any  vessel  insured  by  this  society  being 
in,  or  sailing  from,  any  port  in  the  West  India  Islands,  the 
Bay  of  Honduras,  or  any  part  in  the  Gulf  of  Mexico,  or  the 
Spanish  Main,  between  the  first  day  of  August  and  the  first 
day  of  January,  shall  suffer  a  deduction  of  ten  pounds  per 
cent,  in  case  of  loss  or  average ;  and  insurances  on  all  vessels 
sailing  to  and  from  the  Azores  between  the  first  day  of  No- 
vember and  the  fifteenth  day  of  March  shall  suffer  a  deduc- 
tion of  fifteen  pounds  per  cent,  in  case  of  loss  or  average. 

"  That  every  insurance  effected  shall  be  valid  and  binding 
from  twelve  o'clock  of  the  noon  on  that  day  on  which  the 
insurance  shall  be  effected,  until  twelve  o'clock  of  the  noon 
of  the  first  day  of  January  then  next  following. 

"No.  1.       Offices,  Quay  Parade,  Aberayron,  March,  1869. 

"This  is  to  certify  that  Mr.  Daniel  Davies,  as  ship's  hus- 
band for  the  Hermione,  162  tons,  A  1,  Red,  whereof  is  mas- 
ter at  the  present  time  Daniel  Davies,  has  this  day  paid 
£17  10s.  for  the  insurance  of  fifty-two  shares,  £1,000,  on  the 
said  vessel. 

570]  "Value  of  whole  ship  as  per  rule  for  this  class, 
£7  10s.  per  ton,  £1,215." 

The  policy  was  signed  by  the  chairman  and  two  other 
directors,  the  secretary  and  treasurer. 
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4.  In  January,  1870,  the  vessel  was  on  a  foreign  voyage 
under  the  command  of  Daniel  Davies,  and  the  plaintiff,  m 
his  absence,  applied  for  a  renewal  of  the  insurance  with  the 
defendants.  The  premium  of  £17 105.  was  paid  by  the  plain- 
tiff, and  in  March,  1870,  the  defendants  forwarded  by  post 
to  the  plaintiff  a  document  similar  to  the  one  set  out  in 
paragraph  3,  but  dated  the  24th  of  February,  1870,  and  it 
certified  that  Evan  Edwards  (the  plain  tiff j,  as  ship's  hus- 
band of  the  Hermione,  had  paid  £17  10^.  for  the  insurance 
of  that  vessel. 

5.  No  copy  of  the  rules  or  articles  of  the  association  was 
furnished  to  the  plaintiff,  and  it  is  to  be  taken  for  the  pur- 
poses of  this  case  that  he  had  not  read  and  did  not  know  of 
the  provisions  contained  in  them  until  after  the  loss  of  the 
vessel. 

6.  In  March,  1870,  an  application  was  made  to  the  plain- 
tiff for  £17  10^.,  being  the  contribution  to  the  losses  of  the 
year  1869,  payable  in  respect  of  the  Hermione.  This  amount 
was  paid  by  the  plaintiff  on  the  31st  of  March,  1870,  and  a 
receipt  for  that  sum  was  given  to  him  (made  out  as  received 
from  him  as  ship' s  husband  of  the  Hermione)  by  the  treas- 
urer of  the  defendants'  society. 

7.  In  October,  1870,  a  further  call  of  £17  105.  was  made 
on  the  plaintiff  for  the  losses  of  the  year  1870,  and  he  paid 
the  amount  and  obtained  a  similar  receipt  for  the  same. 

8.  On  the  14th  of  May,  1870,  D.  Davies,  by  bill  of  sale, 
which  was  soon  afterwards  registered,  transferred  the. Her- 
mione to  the  plaintiff ;  no  notice  of  this  transfer  was  given 
to 'the  defendants. 

9.  In  June,  1870,  IX  Davies  made  a  claim  on  the  society 
for  the  amount  of  the  loss  of  an  anchor  and  chain  of  the 
Hermione.  The  claim  was  for  £200,  and  was  resisted  by 
the  society  on  the  ground  that  the  loss  was  one  which  should 
be  contributed  for  in  general  average,  and  that  the  ship's 
proportion  was  only  £7.  A  copy  of  the  rules  was  then  fur- 
nished to  D.  Davies  by  the  defendants'  secretary,  and  the 
sum  of  £7  was  ultimately  received  by  the  plaintiff  in  pay- 
ment of  the  claim. 

•    *10.  The  Hermione  was  wrecked  and  became  a  total    [571 
loss  off  Pernambuco  in  November,  1870. 

11.  On  the  2d  of  December,  1870,  the  plaintiff  sent  in  to 
the  defendants  a  claim  for  the  amount  oi  the  insurance  of 
the  Hermione,  viz.,  £1,000;  and  sodn  after  D.  Davies  was 
requested  to  attend  a  meeting  of  the  board  of  directors  on 
the  6th  of  January,  1871 ;  he  attended  accordingly,  and  was 
questioned  as  to  the  circumstances  of  the  loss  of  the  vessel. 
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The  directors  expressed  to  Davies  their  opinion  that  his  ac- 
count of  the  wreck  was  not  satisfactory,  and  that  the  loss  was 
not  shown  to  have  been  caused  by  penis  of  the  seas.  When 
he  had  withdrawn  from  the  room  they  came  to  the  resolu- 
tion ''that  the  owners  of  the  Hermione  had  no  claim  upon 
the  society." 

12.  The  plaintiff  had  no  notice  of  the  meeting,  and  neither 
Davies  nor  the  plaintiff  had  notice  of  this  resolution,  or 
was  required  to  attend  the  directors  on  any  subsequent 
occasion. 

13.  On  the  6th  of  April,  1871,  a  notice  signed  by  ten 
members,  but  not  signed  by  the  plaintiff  or  Davies,  was 
sent  to  the  defendants^  office.  This  notice  was  submitted  to 
the  next  quarterly  meeting  of  the  directors ;  no  notice  to 
attend  was  given  either  to  the  plaintiff  or  Davies,  and  the 
directors,  in  their  absence,  and  without  further  inquiry, 
came  to  the  same  resolution  as  before,  ''  that  the  owners  of 
the  Hermione  had  no  claim  on  the  society." 

14.  The  defendants  now  admit  the  total  loss  of  the  vessel 
by  perils  of  the  seas ;  but  contend  that  they  are  not  liable 
in  this  action  on  several  grounds,  amongst  others,  upon  the 
ground  that  £he  document  upon  which  the  plainti^  brings 
this  action  does  not  specify  the  risk,  and  is  therefore  void 
as  a  policy  of  insurance,  under  30  &  31  Yict.  c.  23, 
ss.  7,  9  C). 

672]  16.  They  also  contend  that  the  rules  and  articles 
of  association  are  to  be  treated  as  incorporated  with  the 
policy,  and  that  under  the  rules  the  plaintiff  is  not  a  mem- 
oer  of  the  defendants'  society,  and  is  not  entitled  to  recover 
in  respect  of  any  loss.  i 

(1)  80  A  SI  Yict.  c.  28,  s.  7  :  "  No  con-  the  said  conamisaioners  or  any  officer  of 

tract  or  agreement    for    sea    insurance  inland  revenue  to  stamp  any  policy  at 

(other  than  snch  insurance  as  is  referred  any  time  after  it  is  signed  or  underwritten 

to  in  the  65th  section  of  the  Merchant  by  any  person,  on  any  pretence  whatever. 

Shipping  Act,  1862)  shall  be  valid  unless  except  in  the  two  cases  following:  1st. 

the  same  is  expressed  in  a  policy ;  and  Any  policy  of  mutual  insurance  having  a 

every  policy  shall  specify  the  particular  stamp  or  stamps  impressed  thereon,  may, 

risk  or  adventure,  the  names  of  the  sub-  if  required,  be  stamped  with  an  additional 

Bcribers  or  underwriters,  and  the  sum  or  stamp  or  stamps,  provided  that  at  the 

Bums  insured;  and  in   case  any  of  the  time  such  additional  stamp  or  stamps 

above-mentioned    particulars    shall    be  shall  be   required   the  policy  shall  not 

omitted  in  any  policy,  such  policy  shall  have  been  signed  or  underwritten  to  aa 

be  null  and  void  to  all  intente  and  pur-  amount  exceeding  the  sum  or  sums  which 

poses.**  *  the  stamp  or  stamps  previously  impressed 

Sect.  9:  "No  policy  shall  be  pleaded  thereon  will   warrant.     2d.  Any  policy 

or  given  in  evidence  in  any  court,  or  ad-  made  abroad  and  chargeable  with  duty 

mitted  in  any  court  to  be  good  or  availa-  by  virtue  of  28  <&  29  Vict  c.  96,  s.  .15, 

ble    in  law  or  in  equity,   unless   duly  may  be  stamped  within  the  time  specified 

stamped;  and  it  shall  not  be  lawful  for  in  that  act." 
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There  was  no  evidence  to  show  that  persons  insuring  with 
the  society  were  always  required  to  sign  the  articles  of 
association,  and  neither  Davies  nor  the  plaintiff  had  been 
requested  to  do  so,  either  before  or  after  the  registration  of 
the  society. 

16.  The  defendants  also  contend  that  the  resolutions 
come  to  by  the  directors  are  a  decision  upon  the  plaintiff's 
claim,  and  that  not  having  been  ap}>ealed  from  in  the  man- 
ner pointed  out  by  rule  &,  the  decision  has  become  fipal 
and  binding. 

18.  It  is  agreed  that  the  court  shall  have  power  to  draw 
all  such  inferences  of  fact  as  should  have  been  drawn  by  a 
jury. 

19.  It  is  agreed  that  the  court  shall  have  power  to  make 
all  such  amendments  as  may  be  made  under  the  Common 
Law  Procedure  Acts,  and  to  amend  the  particulars  if  the 
court  shall  think  fit,  so  as  to  enable  the  plaintiff  to  recover 
all  or  any  of  the  money  paid  by  him  to  the  defendants. 

The  question  is  whether  or  not  the  plaintiff  has  any  cause 
of  action  against  the  defendants. 

1876.  Jan.  19.    'Kenelm  Digby^  tor  the  plaintiff. 

JEi  T.  WiUiams^  for  the  defendants. 

The  questions  raised  in  the  Court  of  Queen's  Bench,  and 
the  arguments,  sufficiently  appear  from  the  judgment  of  the 
court. 

In  addition  to  the  cases  referred  to  in  the  judgments  of 
the  Court  of  Queen' s  Bench  and  the  Exchequer  Chamber, 
the  following  were  cited :  Thompson  v.  CTiarnock  ('), 
Braunstein  v.  Accidental  Death  Insurance  Co.  (*). 

*Blackburn,  J. :  I  am  of  opinion  that  upon  the  [573 
main  point  our  judgment  should  be  for  the  defendants,  and 
that  a  nonsuit  should  be  entered. 

Four  points  have  been  discussed.  The  first  is  that  the 
policy  d!oes  not  specify  the  risk  or  adventure,  as  required 
by  the  provisions  of  80  &  31  Vict.  c.  23,  ss.  7  and  9,  and  is 
therefore  void.  The  policy  on  its  face  clearly  expresses 
that  it  is  a  marine  insurance,  and  that  the  insurance  shall 
be  valid  from  12  o'clock  on  the  noon  of  that  day  in  which 
the  insurance  shall  be  effected,  until  12  o'clock  of  the 
noon  of  the  1st  day  of  January  then  next  following.  It  is 
a  time  policy,  and  though  the  perils  insured  against  are 
not  stated  with  particularity,  it  does  specify  the  risk  or 
adventure. 

The  second  point  is  that  the  plaintiff  is  not  a  member  of 
the  defendants'  society,  and  cannot  recover.     In  support  of 

(»)  8  T.  B.,  189.  O  1  B.  4f  a,  782;  81  L.  J.  (Q.B.),  IT. 
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this  contention  articles  3  and  4  are  relied  npon.  The  de- 
fendants' society  is  a  mutual  insurance  society,  and  is 
formed  into  a  limited  company  for  that  purpose,  and  the 
policy  ffiven  to  the  plaintiff  refers  to  the  articles  of  associa- 
tion, which  are  incorporated  as  part  of  the  contract  of  in- 
surance. By  article  3  every  person  shall  be  deemed  to  have 
agreed  to  become  a  member  who  insures  any  ship  or  share 
in  a  ship,  and  by  article  4  no  person  shall  become  a  member 
of  the  company  until  his  admittance  shall  have  been  con- 
sented to  by  the  directors,  and  he  shall  have  signed  a  copy  of 
the  articles.  Now  it  appears  that  the  plaintiff  had  an  equita- 
ble interest  in  the  Hermione— he  was  the  equitable  owner  of 
the  ship,  but  his  name  did  not  appear  on  the  ship's  register 
as  the  fegal  owner.  Da  vies,  acting  as  ship's  husband,  first 
insured  the  Hermione  for  £1,000  with  the  defendants.  The 
defendants  accepted  the  insurance  and  received  the  pre- 
mium ;  one  or  two  years  went  by,  during  which  the  deien- 
dants  made  calls  upon  the  plaintiff  as  owner  of  the 
Hermione,  and  a  member  of  the  society ;  but  when  the  ship 
is  lost,  the  defendants  refuse  to  pay  the  insurance,  and  it  is 
contended  that  the  plaintiff,  who  caused  his  interest  in  the 
ship  to  be  insured,  cannot  recover  for  the  loss  as  a  member 
of  the  defendants'  society,  on  the  ground  that  he  never,  in 
fact,  signed  a  copy  of  the  articles.  The  answer  is  obvious ; 
that  as  the  directors  choose  to  accept  an  insurance  on  the  . 
574]  Hermione,  and  thereby  made  the  owner  a  member  *of 
the  society,  and  treated  him  as  such,  and  made  calls  on 
him  as  such,  they  are  precluded  from  saying  that  he  is  not 
a  member  of  the  societv  because  he  has  not  signed  a  copy 
of  the  articles.  They  have  dispensed  with  the  necessity  of 
the  plaintiff  signing  a  copy  of  the  articles,  for  they  have 
treated  him  and  dealt  with  him  as  if  he  had  signed. 

With  regard  to  the  third  point.  Davies  was  the  regis- 
tered owner  of  the  Hermione,  and  after  the  insurance  had 
been  made  he  conveyed  the  legal  interest  in  the  ship  to  the 
plaintiff,  whose  equitable  interest  then  became  a  legal  inter- 
est.' Article  63  provides  in  effect  that,  when  a  member  of 
the  society  sells  a  vessel  which  is  insured  by  the  society,  he 
shall  not  sell  the  policy  with  it,  and  the  purchaser  is  not 
entitled  to  recover  or  to  be  indemnified  for  any  loss  which 
may  have  happened  after  the  sale.  It  is  said,  that,  inas- 
much as  the  legal  owner,  Davies,  had  transferred  the  legal 
interest  in  the  ship  to  the  plaintiff,  who  had  the  equitable 
interest,  the  transfer  was  the  sale  of  a  vessel  by  a  member 
of  the  societv.  But  that  is  not  so.  The  fact  that  the  plain- 
tiff turned  his  equitable  interest  in  the  ship  into  a  legal 
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interest,  does  not  bring  this  case  within  the  purview  of 
article  63.  It  is  neither  within  the  spirit  nor  the  words  of 
that  clause.  On  these  three  points  we  give  our  judgment 
for  the  plaintiff. 

As  to  the  last  point,  which  is  the  main  contention  in  the 
case,  our  judgment  must  be  for  the  defendants;  The  docu- 
ment issued  by  the  defendants  does  not  expressly  state 
what  I)eril8  they  undertake  to  insure  arainst.  It  certifies 
that  Edwards,  as  ship' s  husband  for  the  Hermione,  has  paid 
a  sum  of  money  for  the  insurance  on'  the  vessel.  It  refers 
to  the  articles  of  association ;  it  regulates  the  times  at  which 
at  certain  seasons  of  the  year  vessels  shall  sail  for  certain 
specified  ports  ;  it  contains  provisions,  if  at  particular  times 
tne  vessel  mieets  with  an  average  loss,  what  deductions  shall 
be  made  ;  and  it  states  that  every  insurance  effected  shall  be 
valid  and  binding  from  twelve  o'clock  of  the  noon  on  the 
day  on  which  the  insurance  is  effected,  until  twelve  o'clock 
of  the  noon  on  the  first  of  January  then  next  following. 
The  whole  document  points  to  this :  that  the  parties  are 
entering  into  a  contract  of  indemnity — ^an  insurance  against 
marine  perils  during  a  period  from  the  date  of  the  policy  to 
the  1st  of  January  in  the  ^following  year.  Nothing,  [o75 
however,  is  expressly  stated  as  to  what  perils  the  plaintiff 
was  to  be  insured  against,  but  I  have  no  doubt  that  it  was 
intended  that  the  plaintiff  should  be  indemnified  against 
loss  from  the  ordinary  underwriters'  perils.  Neither  have 
the  defendants  anywhere  in  express  terms  stated  that  they 
will  pajj^  any  money ;  it  is  to  be  implied,  from  the  fact  of 
their  having  in  effect  entered  into  a  policy  of  marine  insur- 
ance, that  there  is  to  be  an  indemnity.  Then  we  are  to  look 
at  the  articles  of  association  to  ascertain  how  the  indemnity 
is  to  be  settled  and  paid  by  the  defendants  to  the  members 
of  the  society.  This  is  provided  for  by  article  39,  which 
confers  full  power  on  the  directors  to  adjust,  settle,  and  de- 
cide all  claims  and  demands  upon  the  society  b^  the  mem- 
bers thereof.  So  far  it  is  clear  that  the  indemnity  is  to  be 
settled  by  the  directors,  who  are  to  be  the  arbitrators.  And 
then  it  provides  that  no  member  of  the  society  shall  be  al- 
lowed to  bring  or  have  any  action  .  .  .  for  any  claims  or 
demands  upon  or  in  respect  of  the  society  or  the  members 
thereof,  except  as  is  provided  by  these  presents.  Now, 
what  did  the  parties  mean  by  this  article  ?  It  has  been  de- 
cided by  numerous  cases,  all  of  which  are  referred  to  in 
Scott  V.  Avery  ('),  that  where  a  person  has  entered  into  an 
agreement,  a  breach  of  which  would  give  him  a  cause  of  ac- 

O  6  H.  L.  C,  811 ;  »  L.  J.  (Ex.),  SOS. 
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tion  in  a  court  of  law,  and  the  same  document  contains  a 
clause  that  all  disputes  arising  between  the  parties  shall  be 
referred  to  the  arbitration  of  a  particular  person,  such  a 
stipulation  is  not  a  bar  to  an  action,  or,  as  it  has  been 
phrased,  does  not  oust  the  courts  of  their  jnrisdiction ;  but 
it  has  been  decided  in  the  case  of  Scott  v.  Avery  (*),  that 
where  parties  have  entered  into  a  contract  of  indemnity, 
they  may,  if  thev  choose,  agree  that  in  the  event  of  any  loss 
occurring,  such  loss  shall  be  ascertained  by  any  arbitrator 
that  they  may  select,  and  they  may  agree  to  pay  such  loss 
when  it  has  heen  astertained,  and  not  otherwise.  That  is  as 
I  understand  the  principle  of  Scott  v.  Avery  {).  This  prin- 
ciple has  been  acted  on  in  several  cases,  in  which  sometimes 
it  has  been  held  that  ascertaining  the  loss  is  a  condition 
precedent  to  bringing  an  action  for  the  amount,  and  some- 
times not.  In  the  present  case  we  have  a  mutual  insurance 
club ;  all  the  members  mutually  agree  to  insure  the  vessels 
676]  of  *each  other.  It  is  by  no  means  improbable  that 
they  should  say :  In  doing  this  we  do  not  intend  that  we, 
who  are  members  of  the  same  club  shall  litigate  with  each 
other :  what  we  do  intend  is,  that  the  directors  of  the  society 
shall  decide  finally  what  the  loss  incurred  by  any  one  mem- 
ber may  be,  and  we  shall  pay  upon  the  decision  of  the  di- 
rectors. And  then  article  84  provides  that  if  any  member 
is  dissatisfied  with  the  decision  of  the  directors,  and  he  can 
get  ten  members  to  a^ree  with  him,  the  directors  will  have 
to  reconsider  their  decision  ;  and  if  he  is  still  dissatisfied 
witli  the  second  decision,  he  may,  together  with. twenty 
members,  summon  a  special  general  meeting  of  the  society 
to  reconsider  the  directors'  decision.  Now,  assuming  that 
to  be  the  intention  of  the  parties,  and  considering  the  words 
that  they  have  used,  it  does  seem  to  me  that  the  members 
who  have  enterfed  into  the  society  have  agreed  that  the  in- 
demnity to  be  paid  shall  be  determined  in  that  particular 
mode — it  shall  be  determined  by  the  directors,  subject  to 
those  two  appeals  ;  and  the  promise  of  the  defendants  is  to 
pay  an  indemnity  which  has  been  determined  in  that  way, 
and  not  otherwise.  We  must  not  expect,  in  construing 
these  articles,  to  find  a  case  expressly  in  point,  but  I  think 
Tredwen  v.  Holman^)  comes  as  near  as  possible  to  this 
case,  and  I  have  come  to  a  similar  conclusion  to  that  of  the 
Court  of  Exchequer,  viz.,  that  the  parties  have  agreed  that 
the  members  shall  be  indemnified  oy  recovering  such  sum 
as  the  directors,  subject  to  the  appeals  given  by  the  rules, 
decide  that  the  society  ought  to  pay. 

0)  5  H.  L.  C,  811 ;  25  L.  J.  (Ex.),  808.     (»)  1  H.  A  C,  72 ;  81  L.  J.  (Ex),  898. 
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Mellob,  J.:  I  am  of  the  same  opinion.  I  agree  that  the 
first  three  points  must  be  answered  in  favor  of  the  plaintiff. 
Bat  with  regard  to  the  main  point,  Iithink  the  case  falls 
within  the  rule  laid  down  in  Tredwen  v.  Holmani^).  I 
think  it  is  quite  competent  for  the  society  to  establish  a 
domestic  forum  that  shall  decide  all  disputes  which  shall 
arise  between  the  members,  and  that  they  shall  not  resort  to 
a  court  of  law  until  they  have  proceeded  according  to  the 
rules  to  which  they  are  all  parties.  No  doubt  the  language 
in  rules  83  and  84  is  somewhat  obscure,  but  on  the  whole  I 
think  the  defendants  have  made  a  provision  by  which  the 
plaintiff  is  prevented  from  suing  in  the  present  action. 

*LTrsH,  J.:  I  am  of  the  same  opinion.  I  agree  [577 
with  the  judgment  of  my  Brothers  Blackburn  and  Mellor 
upon  the  first  three  points  that  have  been  made.  As  to  the 
ODJection  that  the  plaintiff  was  not  a  member  of  the  com- 
pany, I  think,  although  he  had  never  signed  the  articles, 
the  defendants  have  so  dealt  with  him  as  to  estop  them- 
selves from  saying  that  he  was  not  a  member  entitled  to 
the  rights  of  a  member  and  subject  to  the  liabilities  of  a 
member.  The  substantial  question  is,  what  is  the  nature 
of  the  contract  which  is  expressed  in  the  policy,  is  it  a  condi- 
tional or  an  absolute  contract  ?  I  have  come  to  the  conclu- 
sion that  it  is  not  an  absolute  contract,  but  conditional,  and 
the  conditions  are  to  be  ascertained  by  reference  to  the 
articles  of  association.  ,  The  policy  ]professes  to  have  been 
issued  by  a  mutual  ship  insurance  society  limited — a  society, 
therefore,  which  is  governed  by  articles  of  association,  and 
the  articles  of  association  are  twice  referred  to  in  the  body 
of  the  document  which  is  the  policy.  The  part  that  con- 
tains the  contract  is  in  these  terms:  "This  is  to  certify  that 
Mr.  Evan  Edwards,  as  ship's  husband  for  the  Hermione, 
162  tons,  A  1,  Red,  whereoi  is  master  at  the  present  time 
Daniel  Davies,  has  this  day  paid  £17  10^.  for  tne  insurance 
of  fifty- two  shares,  £1,000,  in  the  said  vessel."  That  is  all. 
How  the  loss,  when  a  claim  has  been  made,  is  to  be  ascer- 
tained, what  amount  is  to  be  ultimately  paid  by  way  of 
indemnity,  or  when  the  payment  is  to  be  made,  are  all  left* 
to  be  inferred  from  the  articles  of  association.  There  is  no 
express  contract  on  the  face  of  the  policy ;  it  is  only  a 
certificate  that  the  plaintiff  was  insured  for  a  given  amount. 
We  have  to  refer  to  the  articles  of  association  to  learn  in 
what  way  the  parties  intended  that  the  amount  of  loss 
should  be  determined  and  payment  made.  Then,  upon 
looking  at  articles  83  and  84,  I  have  no  doubt  whatever 

(')  1  H.  <fe  C  n ;  81  L.  J.  (Ex.),  898. 
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that  the  contract  was  a  qualified  one;  it  is:  "We  hold 
your  vessel  to  be  insured  subject  to  the  terms  expressed  in 
the  articles  of  asso^ation ;"  and  those  terms  are  *that  in 
case  of  loss,  or  a  claim  for  loss,  the  whole  matter  is  to  be 
investigated  by  the  directors,  the  amount  payable,  if  any, 
is  to  be  ascertained  by  them,  and  their  decision  is  to  be 
final,  subject  only  to  the  right  of  appeal  which  has  been 
already  adverted  ta  This  being  so,  the  case  is  clearly 
578]  within  *  Scott  v.  Avery  {'"^^  and  the  plaintiff .  cannot 
maintain  an  action  in  this  court  m  express  variance  with  the 
terms  upon  which  he  accepted  the  policy  from  the  directors. 

Judgment/or  the  defendants. 

On  error  by  the  plaintiff  to  the  Exchequer  Chamber, 

1875.  May  10,  11.  Cohen^  Q.C.  {Kenelm  Digby  with 
hin^  for  the  plaintiff. 

Tr .  WiUiumSy  Q.  C.  (-B.  T.  Williams  with  him),  for  the 
defendants. 

Cur,  adv.  vult 

_  • 

1876.  Feb.  26.     The  following  judgments  were  delivered : 

Amphlett,  B.:  The  facts  are  sufficiently  stated  in  the 
case  and  exhibits. 

Two  points  were  relied  upon  in  the  argument  before  us 
on  behalf  of  the  defendants :  1.  That  the  plaintiff  was  in- 
sured, if  at  all,  upon  the  terms  of  the  articles ;  2.  That  un- 
der articles  39,  and  83  and  84,  it 'was  made  a  condition 
precedent  to  his  right  to  bring  an  action  that  the  amount 
of  his  claim  should  be  determined  by  the  directors. 

On  the  first  point,  in  my  judgment,  the  defendants  are 
right.  The  plaintiff  knew  that  he  was  dealing  with  a  regis- 
tered society,  and  the  articles  are  referred  to  in  the  contract 
signed  by  the  directors  in  a  manner  which,  I  think,  clearly 
shows  that  both  parties  intended  to  contract  on  the  footing 
of  the  articles.  In  fact,  unless  the  articles  are  considered 
(as  I  think  they  ought  to  be)  incorporated,  the  contract 
would  be  altogether  invalid  for  (among  other  reasons)  the 
omission  therein  of  any  enumeration  of  the  perils  insured 
against. 

On  the  second  point,  I  think  that,  upon  the  true  con- 
struction of  the  articles,  it  must  be  taken  to  have  been  the 
intention  of  the  parties  to  give  exclusive  iurisdiction  to  the 
directors  to  settle  all  claims  between  tne  society  and  its 
members,  and  the  question  whether  an  agreement  to  that 
effect  is  void  as  being  against  the  policy  t)f  the  law  is,  in  my 

(»)  6  H.  L.  C,  811 ;  26  L.  J.  (Ex.),  808. 
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judgment,  coacluded  by  the  decision  *of  the  House  [579 
of  Cords  in  Scott  v.  Avery  (').  It  is  true  that  in  the  present 
case  the  directors  are  to  decide  no^the  mere  amount  of  the 
claims,  but  also  any  dispute  that  might  arise  respecting  in- 
surances, but  so  they  were  in  Scott  v.  AteryQ),  and  both 
the  learned  Lords  who  decided  that  case  held  such  exten- 
sion of  the  powers  of  the  directors  to  be  immaterial. 

Under  these  circumstances  it  is  not  necessary  to  consider 
at  length  the  subsequent  decisions  of  inferior  courts.  I 
may,  however,  refer  to  Tredwen  v.  Holman  (*) ;  Elliott  v. 
Moyal  Exchange  Assurance  Co:  {*) ;  Dawson  v.  Fitzger- 
ald{*) ;  the  first  of  which  is,  in  my  judgment,  undistinguish- 
able  from  the  present  case. 

I  think,  therefore,  that  this  action  cannot  be  maintained, 
unless  it  can  be  shown  that  the  conduct  of  the  directors,  in 
the  so-called  arbitration,  has  made  it  inequitable  to  com- 
pel the  plaintiff  to  submit  his  claim  to  their  determination. 
Hence  the  conduct  of  the  directors  in  this  respect  has  be- 
come very  material,  and  requires  a  minute  examination. 
The  facts  are  to  be  found  in  paragraphs  11,  12,  and  13,  of 
the*case,  which  sire  as  follows : 

[The  judgment  then  set  out  those  paragraphs.] 

In  my  opinion,  these  proceedings  of  the  directors  were 
unjustifiable,  and  can  only  be  accounted  for,  consistently 
with  honesty  and  good  faith,  by  supposing  that  they  had 
mistaken  their  real  position,  and  supposed  that,  being  agents 
of  the  society,  they  had  no  duty  to  perform  towards  the 
plaintiff. 

It  is  beyond  doubt,  however,  that  when  they  undertook 
the  delicate  task  of  adjudicating  between  their  own  society 
and  a  member,  their  functions,  if  not  strictly  the  same, 
were  analogous  to  those  of  an  arbitrator,  and  they  were 
bound  to  act  judicially  and  with  perfect  fairness  and  impar- 
tiality between  the  parties :  Mcintosh  v.  Oreat  Western 
Ry.  Vo.  (*).  To  come  to  a  decision  under  these  circumstances 
in  favor  of  their  own  society,  and  against  the  plaintiff,  with- 
out hearing  him  or  giving  him  an  opportunity  of  being 
heard,  was  contrary  to  every  principle  of  justice,  and  ought 
not,  I  think,  to  be  held,  by  any  court  of  law  or  equity, 
to  be  binding  upon  him. 

♦Moreover,  I  think  that  it  would  be  unreasonable  [580 
to  compel  the  plaintiff  now  to  submit  his  claims  again  to  the 
directors,  they  having  already  prejudged  the  case  in  his  ab- 

(>)  6  H.  L.  C,  811 ;  26  L.  J.  (Ex.),  308.        (*)  Law  Rep.,  9  Ex.  7 ;   reversed  on 


f 


*)  1  a  &  C,  72;  ai  L.  J.  (Ex.),  898.     appeal,  1  Ex.  D.,  267. 

«)  Law  Rep.,  2  Ex.,  287.  (*)  2  De  G.  <fe  Sm.,  768,  769. 


220  QUEEN'S  BENCH  DIVISION.  [Vol  T. 

1876  Edwards  v.  Aberayroa  Mutual  Ship  Insurance  Society. 

sence.  It  is  hardly  likely  that,  after  what  has  occurred,  the 
directors  could  now  approach  the  subject  with  that  even  and 
unbiassed  mind  which  is,  as  the  Vite-Chancellor  said  in 
Kemp  V.  Rose  (*),  essential  to  the  validity  of  every  judicial 
proceeding. 

If  the  matter  had  rested  only  on  the  first  meeting  of  the 
directors  on  the  6th  of  January,  1871,  it  might  h^ve  been 
suggested  that  the  directors,  having  had  no  notice  of  the 
transfer  of  the  vessel  to  the  plaintiff,  considered  Davies  as 
the  owner ;  and  thought  it  suflBcient  to  have  him  before 
them  ;  but  it  did  not  rest  there,  for  no  notice  of  that  resolu- 
tion was  ever  given  either  to  Davies  or  to  the  plaintiff,  nor 
was  any  notice  given  to  either  of  them  of  the  subsequent 
quarterly  meeting  to  which  the  notice  signed  by  ten  mem- 
bers was  submitted,  and  at  which  the  same  resolution  was 
confirmed  in  the  absence  of  both.  I  infer  from  these  facts 
that  the  attendance  of  Davies,  who,  as  I  said  before,  was 
master  of  the  lost  vessel,  was  requested  as  a  witness  and 
not  as  the  supposed  owner,  and  his  presence,  therefore,  at 
the  first  meeting  does  not  alter  the  view  I  have  taken  of  the 
directors'  conduct  in  the  matter. 

But  it  is  said  that  the  determination  of  the  directors  hav- 
ing been  made  a  condition  precedent  to  bringing  an  action, 
a  court,  at  law  at  least,  cannot  interfere,  as  that  would  be 
making  a  new  contract  for  the  parties.  I  think  there  is  a 
fallacy  in  this  argument.     Courts  of  equity  have  no  more 

f)ower  to  make  new  contracts  for  parties  than  courts  of 
aw,  and  yet  they  would  undoubtedly  interfere  when  a  con- 
tract is  performed  on  one  side  and  the  mode  agreed  upon 
for  ascertaining  the  amount  to  be  paid  by  the  other  naa 
failed  in  any  way  without  the  plaintiff's  fault.  Put  the 
simple  case,  which  is  in  principle  the  same  as  that  we  are 
considering:  A.  contracts  to  do  work  for  B.,  the  price  to 
be  determined  by  the  engineer  of  B.  The  work  is  done, 
and  before  the  price  is  determined  the  engineer,  by  some 
act  of  his  own  not  necessarily  fraudulent,  becomes  incapa- 
citated to  act  as  arbitrator.  I  cannot  persuade  myself  that 
581  ]  courts  of  law  are  powerless  to  prevent  the  gross  *inj  us- 
tice  of  B.  having  the  benefit  of  the  work,  without  compensa- 
tion to  A.,  except  by  the  inconvenient  and  often  ineffectual 
course  of  bringing  an  action  for  neglect  of  duty  against  the 
engineer  and  his  employer.  To  give  direct  redress  in  such 
a  case  seems  to  me  only  another  application  of  the  well- 
known  principle,  that  a  man  shall  not  take  advantage  of 
his  own  wrong,  under  which  even  precedent  conditions,  in 

(0  1  Giff.,  258,  264. 
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their  strictest  sense,  have  been  held  to  be  discharged  where 
performance  was  prevented  by  the  defendant  himself:  see 
Comyns'  Digest,  Condition  (L.  6) ;  and  the  case  of  Hotham 
V.  ^ast  India  Company  {^).  Courts  of  equity  have  con- 
current jurisdiction,  even  in  respect  of  legal  claims,  with 
courts  of  law  in  cases  of  fraud,  and  they  appear  to  fiave 
assumed  jurisdiction  in  the  sort  of  cases  we  are  considering, 
on  the  ground  that  where  the  acts  of  the  defendants  which 
prevented  the  amount  of  the  plaintiflTs  claims  being  ascer- 
tained in  the  agreed  mode  were  not  in  themselves  fraudulent, 
yet  they  would  become  fraudulent  if  used  for  the  purpose 
of  defeating  the  plain tiflPs  rights:  see  Mcintosh  v.  Oreai 
Western  Ry.  Co.  f).  It  most  frequently  happens  that  the 
circumstances  of  these  cases  are  complicated,  and  can  be 
more  conveniently  investigated  in  a  court  of  equity  than 
in  a  court  of  law ;  but  in  a  case  like  the  present,  where  a 
court  of  law  can  do  complete  justice  by  simply  disallowing 
a  defence  founded  on  the  failure  of  the  agreed  arbitration, 
here  the  act  of  the  directors,  the  convenience  is  quite  the 
other  way ;  and  I  can  see  no  reascfti  why  a  court  of  law 
should  not  determine  the  matter  themselves. 

For  these  reasons  I  think  that  the  plaintiff  can  sustain 
his  action  ;  and  there  is  no  difficulty  about  the  amount,  as 
it  is  found  in  the  case  (paragraph  14)  that  the  defendants 
now  admit,  contrary  to  what  their  directors  had  determined, 
a  total  loss  of  the  vessel  by  perils  of  the  sea. 

The  decision  of  the  court  oelow  is,  therefore,  in  my  opin- 
ion, erroneous  and  ought  to  be  reversed ;  and  judgment 
entered  for  the  plaintiff  for  £1,000,  with  interest  and  costs 
of  suit. 

Pollock,  B.  :  This  action  is  brought  by  the  plaintiff  as 
owner  of  a  vessel  called  the  Hermione  against  the  defen- 
dants, who  are  a  *limited  company  for  the  mutual  [582 
insurance  of  ships,  to  recover  upon  an  insurance  effected 
with  the  defendants,  whereby  tne  Hermione  was  insured 
from  the  24th  of  February,  1870,  to  noon  of  the  1st  of  Jan- 
uary following. 

The  defendants  admit  that  the  Hermione  was  insured, 
and  also  that  there  was  a  total  loss;  but  they  contend 
that  the  plaintiff  can  maintain  no  action  against  the  com- 
pany until  he  has  complied  with  th6  company's  articles 
which  relate  to  the  adjustment  and  settlement  of  losses.  The 
plaintiff  alleges  that  the  document  by  which  the  insurance 

(»)  I  T.  R.,  638. 

O  2  De  0.  <t  Sol,  758;  and  on  appeal,  2  Mac.  <&  G.,  74,  06;  19  L.  J.  (Ch.),  874. 
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condition  precedent  to  any  right  to  payment  arising.  There 
is  no  more  displacement  of  a  cause  of  action  or  ousting  of 
jurisdiction  than  there  is  when  parties  agree  that  a  builder 
shall  be  paid  such  a  sum  as  an  architect  shall  name ;  and  the 
case  comes  within  the  principle  acted  on  in  Scott  v.  Avery  (*), 
Tredwen  v.  Holman  (*),  and  Elliott  v.  Royal  Exchange  As- 
surance Co.  (*),  and  not  within  that  by  which  the  court  was 
governed  in  Morton  v.  Sayer  (*).  The  distinction  betweea 
the  cases  is  well  pointed  out  by  Bramwell,  B.,  in  Tredwen 
V.  Holman  (*),  where  he  says :  *'  If  a  tenant  covenants  that 
he  will  cultivate  the  demised  land  in  a  husband-like  man- 
ner, and  also  covenants  that  if  any  dispute  shall  arise  in 
respect  thereof,  it  shall  be  referred  to  aroitration,  an  action 
may  nevertheless  be  maintained ;  but  where  the  covenant  is 
to  pay  such  damages  as  shall  be  ascertained  by  an  arbitra- 
tor, no  action  will  lie  until  he  has  ascertained  them."  And, 
again,  in  similar  language,  in  Dawson  v.  Fitzgerald  (*). 

Before  leaving  this  part  of  the  subject  I  must  not  omit, 
however,  to  notice  the  construction  of  article  39,  that  was 
pressed  upon  us  by  Mr.  Cohen  as  counsel  for  the  plaintiff. 
585]  The  article  *provides  that  ''no  member  shall  be 
allowed  to  bring  any  action,  suit,  or  proceeding,  or  other 
remedy  against  the  society,  or  the  members  thereof,  for  any 
claims  or  demands  upon  or  in  respect  of  the  society,  or  the 
members  thereof,  except  as  is  provided  by  these  presents." 
He  argued  that  these  latter  words  were  intended  to  preclude 
a  member  from  bringing  any  action  against  the  society,  even 
where  his  loss  has  been  adjusted  by  the  directors,  and  they 
declined  to  pay. 

It  appears  to  me,  although  the  language  used  is  not  very 
clear  or  accurate,  that  the  intention  of  the  parties  is  limited 
to  requiring  that  members  having  claims  on  the  society  shall 
proceed  according  to  the  mode  of  proof  pointed  out  bjr  the 
articles,  and  that  if  all  conditions  precedent  were  f  ulfaUed, 
and  the  decisions  of  the  directors  was  obtained  in  favor  of 
the  claimant  for  a  specific  amount,  an  action  would  well  lie 
against  the  society  it  they  refused  to  pay  it. 

I  have  hitherto  dealt  with  the  question  apart  from  the 
Stamp  Act,  30  &  31  Vict.  c.  23.  Sect.  7  of  this  act  pro- 
vides that  "  no  contract  or  agreement  for  sea  insurance  shall 
be  valid  unless  the  same  is  expressed  in  a  policy  ;  and  every 
policy  shall  specify  the  particular  risk  or  adventure,  the 
names  of  the  subscribers  or  underwriters,  and  the  sum  or 

(>)  5  H.  L.  C,  811;  25  L.  J.  (Ex.),  808.         (*)  4  H.  A  N.,  648 ;  29  L.  J.  (Ex.),  28. 

{«)  I  H.  &  C,  72 ;    81  L.  J.  (Ex.),  398.        (»)  1  H.  &  C,  at  p.  79. 

(»)  Law  Rep.,  2  Ex.,  237.  («)  Law  Rep.,  9  Ex.,  at  p.  10. 
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sums  insured ;"  and  by  s.  4  the  word  "  policy  "  is  declared 
to  mean  *'  any  instrument  whereby  a  contract  or  agreement 
for  any  sea  insurance  is  made  ot  entered  into." 

The  object  of  this  enactment  is  to  prevent  persons  obtain- 
ing the  benefit  of  a  marine  insurance  without  pavirfg 
stamp  duty.  It  clearly  does  ijpt  make  any  particular  form 
of  .policy  compulsory  ;  else  it  would  have  referred  to  as  es- 
sential the  form  mentioned  in  s.  6  and  schedule  E,  which 
the  Commissioners  of  Inland  Revenue  are  thereby  bound  to 
provide,  nor  does  it  forbid  companies  or  underwriters  im- 
porting into  their  stamped  policies,  by  reference  or  other- 
wise, terms  which  are  not  expressed  in  them  :  provided  the 
risk  and  other  matters  mentioned  in  s.'7  are  contained  in  a 
stamped  policy.  It  seems  to  me,  therefore,  that. the  docu- 
ment dated  the  24th  of  February,  1870,  satisfies  the  require- 
ments of  and  is  sufficient  as  a  policy  within  the  Stamp  Act, 
although  terms  exist  relating  tp  the  adjustment  and  settle- 
ment of  any  loss  that  *may  arise  under  it  which  are  [586 
not  contained  in  it,  and  yet  are  binding  on  the  plaintiflc. 

To  appl V  to  this  case  the  well-known  principle  acted  on 
in  Boycku  v.  Drummond  (*)  would  be,  I  think,  unnecessary 
and  unreasonable,  for  there  is  no  such  reason  for  the  exclu- 
sion of  parol  evidence  to  connect  the  vafious  documents 
which  are  intended  together  to  constitute  the  contract  or 
policy  of  insurance  as  there  is  in  the  case  of  contracts  within 
the  Statute  of  Frauds. 

Although,  therefore,  the  inartificial  manner  in  which  the 
policy  and  rules  are  drawn  creates  some  difficulty,  I  find  it 
satisfactory  to  arrive  at  a  conclusion  which  supports  what 
was  the  substance  of  the  transaction,  and  prevents  the 
plaintiff  setting  up  a  contract  which  it  is  obvious  he  could 
not  himself  have  contemplated,  and  which  certainly  could 
never  have  been  intended  by  the  defendants,  as  it  would 
have  been  a  departure  from  the  fundamental  principles  and 
the  daily  practice  of  the  company. 

For  these  reasons  the  judgment  of  the  Queen^s  Bench 
should,  in  my  opinion,  be  affirmed. 

My  Brother  Archibald  agrees  in  this  judgment. 

Brett,  J. :  This  was  an  action  to  recover  for  a  total  loss 
on  the  vessel  Hermione. 

[The  judgment  then  stated  the  facts,  and  the  contentions 
of  the  defendants,  as  set  out  in  the  case.] 

Upon  the  argument  before  us,  it  was  contended,  on  behalf 
of  the  plaintiff,  that  there  was  a  valid  contract  of  insurance  ; 
that  the  contract  was  to  be  found  solely  in  the  document  of 

0)  11  East,  142. 

17  Eng.  Rep.  29 
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March,  1869  ;  that  such  document  did  not  incorporate  the 
articles  and  rules  of  the  association  ;  that,  whether  it  did  or 
not,  the  plaintiff's  right  to  maintain  the  action  was  not  ab- 
rogated ;  for  that  rule  39  was  no  answer  to  the  action,  being 
aft  attempt  to  set  up  a  private  tribunal  to  try  a  right  of  action 
accrued  ;  and  that  no  such  (|ecision  by  the  directors  or  the 
meeting  as  was  relied  upon  could  affect  the  plaintiff,  wjio 
had  not  been  summoned  or  heard  when  it  was  arrived  at. 
It  was  admitted,  on  behalf  of  the  defendants,  that  there  was 
a  contract  of  insurance  contained  in  a  valid  policy ;  and  that 
there  was  a  total  loss ;  and  that  the  plaintiff  was  a  member 
587]  of  the  association ;  *but  it  was  argued  that  the  policy 
consisted,  not  only  df  the  document  of  March,  1869,  which, 
if  it  stood  alone,  was  no  policy  at  all,  because  in  it  the  risk 
was  not  sufficiently  specified,  but  of  that  document  and  the 
articles  and  rules  ;  that  by  the  rules  the  plaintiff  was  bound 
to  submit  his  claim  to  the  decision  of  the  directors,  subject 
to  an  appeal  to  a  quarterly  and  a  general  meeting ;  that  no 
right  of  action  accrued  to  any  member  in  respect  of  a  loss, 
unless  he  could  obtain  from  the  directors  or  the  association 
a  decision  in  his  favor,  that  his  claim  was  valid  and  to  a 
certain*  amount ;  that  the  plaintiff  had  not  obtained  such  a 
decision  ;  that  the  adverse  decisions  of  the  directors  and  the 
quarterly  meeting  were  final;  and  that  the  plaintiff  therefore 
never  had  a  cause  of  action  against  the  defendants.     Several 

goints  argued  in  the  court  of  Queen' s  Bench  were  not  argued 
ef  ore  us. 

The  questions  before  us  are,  first,  is  the  document  of 
March,  1869,  to  stand  alone  as  the  policy,  or  are  it  and  the 
articles  and  rules,  or  some  of  them,  to  be  read  together,  and 
so  to  form  a  policy  in  writing  ?  Secondly,  if  the  document 
of  March,  1869,  is  to  stand  alone,  is  it  a  valid  policy  in  writ- 
ing ?  Thirdly,  do  the  rules,  if  they  are  to  be  considered  as 
no  part  of  the  policy,  prevent  the  plaintiff  from  maintain- 
ing this  action  ?  Fourthly,  do  they  prevent  the  plaintiff 
from  maintaining  the  action  if  they  are  to  be  considered  as 
part  of  the  policy  ? 

As  to  the  first  question,  it  was  argued  that  there  is  no 
contract  of  insurance  here,  unless  it  be  formed  by  the  docu- 
ment of  March,  1869 ;  that  such  document  contains  no 
reference  to  the  rules,  which  are  said  to  prevent  the  plaintiff 
from  maintaining  the  action,  and  therefore  does  not  incor- 
porate them.  And  the  case  of  Boydell  v.  DrumToond  {^) 
was  cited.  That  case  was  decided  on  the  Statute  of  Frauds. 
The  ground  of  decision  was,  that  separate  documents  in 

0)  11  East,  142. 
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writing  could  not  be  joined  together  to  make  a  memoran- 
dum in  writing  within  that  statute,  unless  there  was  a  suf- 
ficient reference  from  one  writing  to  another  contained  in 
the  documents  themselves  to  show  that  they  were  intended 
to  be  jointly  the  memorandum,  without  being  obliged  to 
have  recourse  to  parol  evidence  to  show  such  intention  ;  for 
otherwise  the  danger  from  parol  evidence  would  arise,  which 
it  was  the  intention  of  the  statute  to  *obviate.  That  [588 
ground  of  decision  is  applicable  only  when  the  question  is, 
whether  there  is  or  is  not  a  sufficient  memorandum  within 
the  Statute  of  Fmuds.  It  does  not  seem  to  me  to  be  ap- 
plicable to  a  question,  whether  there  is  a  sufficient  policy  of 
assurance  in  writing,  or  as  to  what  documents  form  that 
policy.  I  see  no  reason  why  parol  evidence  should  not  be 
admitted  to  show  what  documents  were  intended  by  the 
parties  to  form  an  alleged  contract  of  insurance.  It  seems 
to  me  in  the  present  case  obvious,  as  an  inference  of  fact 
from  the  whole  relation  between  the  parties  (and  we  have 
power  to  draw  inferences  of  fact),  that  the  intention  was  that 
the  contract  of  insurance  should  be  found  not  alone  in  the 
document  of  March,  1869,  but  in  it  and  such  of  the  rules  as 
are  applicable  to  a  contract  of  insurance. 

Such  being  my  opinion,  it  is  unnecessary  to  determine  the 
second  question.  Still  my  opinion  is  that  there  is  nothing 
in  the  Stamp  Act  to  prevent  the  document  of  March,  1869, 
from  being  considered  as  a  valid  policy.  I  agree  with  the 
interpretation  of  the  Stamp  Act  contained  in  the  judgment 
of  Blackburn,  J.,  in  this  case  in  the  Queen's  Bench.  Neither 
is  it  necessary  to  determine  the  third  question.  Though 
here  again  I  should  think  it  plain  that  if  the  articles  and 
rules  are  a  separate  contract  from  the  policy,  no  agreement 
in  them,  however  strong  and  absolute  not  to  sue,  could  pre- 
vent the  plaintiff  from  maintaining  an  action  on  the  separate 
policy  or  contract  of  insurance. 

The  fourth  is  therefore  the  main  question  in  this  case.  It 
seems  to  me  to  raise  these  points :  What' is  the  contract  as 
to  payjnent  in  case  of  loss  ?  What  is  the  stipulation  as  to 
the  assured  suing  in  a  court  of  law  or  equity  ?  What  is 
the  limit  of  the  rule  of  law  established  by  the  case  of  Scott 
V.  Avery  {'\ — does  it  prevent  the  maintenance  of  the  present 
action  i  Now  as  to  the  first,  there  is  no  express  stipulation 
as  to  any  payment  being  due  in  case  of  loss  in  the  document 
of  March,  1869.  Neither  is  there  any  in  the  articles  of  asso- 
ciation. Those  articles  contain  rules  for  the  management 
of  the  society  and  rules  as  to  the  making  of  contracts  of 

(»)  6  H.  L.  C,  811 ;  26  L.  J.  (Ex.)»  808. 
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insurance,  and  rules  which,  as  I  have  said,  form,  in  my 
opinion,  parts  of  the  contract  of  insurance.  With  the 
rules  which  deal  solely  with  the  management  of  the  society 
589]  we  are  not  concerned.  *Those  which  are  applicable 
to  the  making  of  contracts  of  insurance,  are  rule  28,  which 

Srimarily  gives  the  power  of  making  such  contracts  to  the 
irectors ;  rule  40,  which  gives  authority  to  the  directors  to 
delegate  the  power  of  signing  policies  to  two  directors  and 
the  chairman,  and  enacts  that  no  policy  but  one  so  signed 
shall  be  binding  on  the  society ;  and  rule  53,  which  adds 
further  restrictions.  These  rules  show  that  there  would  be 
no  valid  insurance  in  this  case  without  the  document  of 
March,  1869 ;  but  do  not,  in  my  opinion,  prevent  the  incor- 
poration fhto  or  adj  auction  to  that  document,  as  part  of  the 
contract,  of  such  rules  as  are  applicable  to  the  contract. 
Rules  which  thus  form  part  of  the  contract  are,  amongst 
others,  rule  61,  which  shows  that  the  society  insures,  not 
only  against  total  loss,  but  also  against  partial  loss  or  damage 
if  to  a  certain  amount ;  and  rule  83,  which,  by  a  necessary  im- 
plication, discloses  the  perils  insured  against,  including  loss 
or  damage  by  collision.  I  do  not  doubt  that  rules  39  and  84 
are  also  included  in  the  contract,  and  form  part  of  the  policy. 
What,  in  mv  opinion,  is  the  true  construction  of  tliem,  I 
will  presently  state.  But  for  the  present  I  observe  that 
neither  of  them  contains  any  express  undertaking  to  pay  in 
case  of  loss,  or  to  pay  at  any  specified  time.  There  is  no 
rule  which  has  any  express  stipulation  to  pay  anything  in 
case  of  loss.  But  then  there  never  is  any  such  express 
stipulation  in  any  policy  of  marine  insurance  in  ordinary 
form.  A  Lloyd's  policy  contains  no  such  express  stipula- 
tion. It  has  always  been  implied  that  a  liability  to  indem- 
nify arises  directly  there  is  a  loss  or  damage  by  a  peril 
insured  against,  unless  such  liability  is  prevented  by  some 
stipulation  or  condition  expressed  or  implied  in  the  policy. 
In  the  policy,  therefore,  in  this  case,  it  is  to  be  implied  that 
such  liability  to  ihdemnify  arises  directly  a  loss  or  damage 
is  caused  by  a  peril  insured  against,  unless  the  true  con- 
struction of  rule  39  is  that  it  postpones  the  attaching  of 
liability  to  a  later  time,  or  makes  it  depend  upon  another 
event  than  a  loss  or  damage  caused  by  a  peril  insured 
against.  The  first  rule  applicable  to  events  in  order  of  time 
after  an  alleged  loss  or  damage  is  rule  83.  ^^  In  all  cases  of 
any  vessel,  &c.,  being  lost,  &c.,  the  owner,  master,  or  mate, 
or  some  of  the  crew,  shall,. as  soon  as  circumstances  will 
permit,  give  notice  thereof  to  the  secretary,  &c.;  and  the 
590]     directors  shall  proceed  to  examine  *the  owner,.master 
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and  mate,  and  such  of  the  crew  as  they  shall  think  neces- 
sary, as  to  the  cause  of  such  loss  or  damage^  and  shall 
make  such  further  inquiries  and  take  such  measures  and 
make  such  decisions  and  regulations  thereon  as  in  their 
judgment  the  case  shall  require."  There  is  to  be  inquiry 
and  decision,  not  merely  as  to  the  amount  of  loss  or  damage, 
bat  as  to  the  cause  of  loss  or  damage.  This  gieems  to  me  to 
assume  to  give  power  to  decide  whether  the  loss  was  or  was 
not  caused  by  a  peril  insured  against,  so  as  to  decide  whether 
the  society  is  or  is  not  liable  for  the  loss  or  damage  in 
respect  of  which  a  claim  was  made.  By  rule  84,  *'  if  any 
member  shall  be  dissatisfied  with  the  decision  of  the  di- 
rector s^^'^  amongst  other  things,  ^^as  to  any  claim  or  other 
maUer  decided  oy  the  director s^^^  he  may  appeal  to  a  special 
general  meeting.  And  by  rule  39,  the  directors  shall  have 
full  power,  amongst  other  things,  "  to  decide  and  determine 
aJZ  disputes^  controversies,  and  matters  arising  between  the 
society  and  members  of  the  society  concerning  insurances 
or  claims  upon  or  liabilities  by  the  society y  These  confirm 
and  strengthen  the  view  that  it  was  intended  that  the  di- 
rectors should  decide  and  determine,  not  only  the  amount 
for  which  the  society  should  be  liable,  if  a  liability  could 
be  proved,  but  the  question  whether  there  was  or  was  not 
any  liability.  Ana  it  was  upon  the  latter  view  that  the 
directors  in  the  present  case  assumed  to  decide  and  determine 
that  the  society  was  not  liable  to  the  plaintiff.  The  next 
question  is,  what  is  the  effect  endeavored  to  be  given  by  the 
rules  to  the  decision  of  the  directors  or  of  the  general  meet- 
ing of  the  society?  By  rule  39,  *'and  the  decision  of  the 
directors  shall  be  final  and  conclusive,  as  well  upon  the 
society  as  the  members  thereof."  That  is  to  say,  a  decision 
as  to  whether  the  society  is  or  is  not  liable  at  all  is  to  be 
final  and  conclusive.  Then  the  rule  continues:  "And  no 
member  of  the  society  shall  be  allowed  to  bring  or  have  any 
action,  suit,  or  proceeding,  or  other  remedy  against  the  soci- 
ety, or  the  members  thereof,  for  any  claims  or  demands  upon 
or  in  respect  of  the  society  or  the  members  thereof,  except  as 
is  provided  by  these  presents."  The  rule  then  provides  that 
the  directors  may,  if  they  think  fit,  cause  ^^any  of  such 
claims ^^^  i.e.,  any  claim  upon  the  society  concerning  insur- 
ance, i.e.,  the  whole  claim,  "  to  be  referred  to  the  decision  of 
any  person  practising  as  an  average  *adjuster."  The  [691 
powers  given  to  this  person  are  clearly  to  he  exercised  judi- 
cially, as  if  by  a  tribunal.  "And  the  decision  or  award  of 
such  average  adjuster  shall  be  final  and  conclusive  on  the  so- 
ciety and  claimant ;  and  no  appeal  shall  be  allowed  there- 
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from."  And  sobyrule84,  '^Whatever  shall  be  decided  by  the 
special  general  meeting  shall  be  final  and  binding,  as  well 
upon  the  society  as  upon  all  the  parties  interested  in  the 
decision."  These  inquiries  and  decisions  are  not  confined 
to  the  question  of  amount,  contingent  on  a  liability  being 
admitted  or  established.  They  may,  so  far  as  I  can  see, 
take  place  where  the  amount  is  not  in  dispute,  if  a  liability 
be  established,  but  also  where  the  liability  is  disputed.  The 
terms  are  certainly  wide  enough  to  include  every  question 
which  may  arise  upon  any  claim  by  a  member  for  any 
allied  loss  under  a  policy.  They  assume  a  claim  in  respect 
of  any  alleged  right,  a  dispute  as  to  the  validity  of  such 
claim,  an  inquiry  into  such  dispute,  and  a  decision  which 
shall  be  final  and  conclusive.  If  the  decision  ought  to  be 
arrived  at  after  hearing  evidence  and  the  parties,  it  is  a 
judicial  decision.  If  so,  it  seems  difficult,  if  not  impossible, 
to  say  that  there  is  not  an  attempt  and  intention  to  form  a 
private  tribunal,  which  is  to  replace  the  ordinary  tribunals 
of  the  country.  The  stipulations  as  to  the  procedure  before 
the  average  adjuster  show  that  those  who  drew  the  rules 
intended  tnat  tnere  should  in  all  the  inquiries  be  a  judicial 
investigation  before  a  tribunal ;  which  is  therefore  a  judicial 
tribunal.  These  rules  do  not  seem  to  me  to  confine  the 
inquiry  and  decision  of  which  they  treat  to  the  amount  to 
be  paid,  leaving  the  liability  to  pay  to  be  established  before 
the  ordinary  courts,  or  merely  to  postpone  the  liability  to 

Say  until  the  amount  to  be  paid  has  been  determined  by  the 
irectors  or  an  arbitrator:  they  do  not  affect  the  time  of 
payment  in  respect  of  a  loss  ;  they  do  not  therefore  alter  the 
implied  contract  to  indemnify  directly  a  loss  arises ;  they 
leave  that  contract  to  be  independent ;  they  deal  no  more 
with  that  than  with  any  other  stipulation  in  the  contract  of 
insurance;  but  they  are,  as  it  seems  to  me,  intended  to 
create  a  tribunal  to  hear  and  determine  every  question 
which  may  arise  in  respect  of  a  policv  made  with  the  so- 
ciety, and  to  determine  everything  finally  and  compulsorily, 
80  as  to  prevent  any  application  to  the  ordinary  courts. 
592]  *Then  arises  the  question  what  is  the  law  ?  I  agree 
with  Martin,  B.,  in  Horton  v.  Sayer  ('),  that  if  the  decision  in 
Scott  V.  Avery  ('),  in  the  House  of  Lords,  is  to  be  inter- 

Sreted  according  to  the  opinion  expressed  therein  of  Lord 
ampbell,  the  former  cases  are  overruled,  and  the  doctrine 
previously  maintp.ined  with  regard  to  ousting  the  jurisdic- 
tion of  the  ordinary  courts  is  exploded.     But  I  do  not  think 

(»)  4  H.   &  N.,   at  p.  650;   29   L.  J.        («)  5  H.   L.  C,  811;   25  L.  J.  (Ex.),- 
(Ex.),  at  p.  82.  308. 
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it  18  possible  to  say,  that  the  decision  of  the  House  of  Lords 
did  overrale  the  formfer  decisions.  Baron  Martin  thought 
it  did.  He  so  stated  in  HortoriY.  Sayer  (*),  and  so  in  terms 
ruled  in  Tredwen  v.  Holman  (").  The  facts  in  Scott  v. 
Avery  {')j  as  interpreted,  did  not  make  it  necessary  to  de- 
cide more  than  this,  that  there  maj  be  a  valid  and  binding 
contract  that  no  action  shall  be  maintained  until  the  amount 
of  damage,  if  any,  has  been  ascertained  in  a  specified  mode. 
*'It  appears  to  me  perfectly  clear,"  said  the  Lord  Chancel- 
lor, ^^that  the  language  used  indicates  this  to  have  been  the 
intention  of  the  parties,  that,  supposing  there  was  a  differ- 
ence between  the  person  who  had  suffered  loss  or  damage 
and  the  committee  as  to  what  aTnount  he  should  recover, 
that  was  to  be  ascertained  iu  a  particular  mode,  and  that 
until  that  mode  had  been  adopted,  and  the  amount  ascer- 
tained according  to  that  mode,  no  right  of  action  should 
exist.  In  other  words,  that  the  right  of  action  should  be, 
not  for  what  a  jury  should  say  was  the  amount  of  the  loss, 
but  for  what  the  persons  designated  in  that  particular  form 
of  agreement  should  so  say."'  This  ruling,  as  it  seems  to 
me,  in  no  way  conflicts  with  a  right  in  either  party  to  liti- 
gate before  a  court  of  law  or  equity  any  other  question  than 
Uie  amount  of  damages  which  might  arise  under,  or  in  re- 
spect of,  the  contract.  The  terms  of  the  rule  in  that  case 
were  not  the  same  as  in  this.  They  were,  first,  'Hhat  the 
sum  to  be  paid  to  any  suffering,  member  for  any  loss  or 
damage  shall,  in  the  first  instance^  be  ascertained  and  set- 
tled by  the  committee."  And  then,  "that  no  member,  who 
refuses,  &c.,  shall  be  entitled  to  maintain  any  action  at  law 
or  suit  in  equity  on  his  policy  until  the  matters  in  dispute 
shall  have  been  referred,  &c.,  and  then  only  for  such  sum 
as  the  said  arbitrators  shall  award ;  and  the  obtaining  the 
decision  of  *such  arbitrators  on  the  matters  and  claims  [593 
in  dispute  is  hereby  declared  tahe  a  condition  precedent  to 
the  right  of  any  member  to  maintain  any  such  action  or 
suit."  These  terms  seem  rather  to  assume  than  to  forbid 
the  possibility  of  an  action  or  suit  upon  questions  other 
than  the  amount.  "There  is  no  dispute  as  to  the  princi- 
ple," says  Coleridge,  J.,  in  the  Exchequer  Chamber  (*). 
"Both  sides  admit  that  it  is  not  unlawful  for  parties  to 
agree  to  impose  a  condition  precedent  with  respect  to  the 
mode  of  settling  the  amount  of  damage  or  the  ttme  of  pay- 
ing it^  or  any  matters  of  that  kind,  which  do  not  go  to  the 

0)  4  H.  A  N.,  at  p.  650;  29  L.  J.  (Ex.).        (')  5  H.  L.  C,  811 ;  25  L.  J.  (Ex.),  808, 
at  p.  82.  (*)  8  Ex.,  at  p.  500. 

(^  1  H.  A  C,  72;  81  L.  J.  (Ex.),  898. 
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root  of  the  action.  On  the  other  hand,  it  is  conceded  that 
any  agreement  which  is  to  prevent  the  suflfering  party  from 
coming  into  a  court  of  law,  or,  in  other  words,  which  ousts 
the  courts  of  their  jurisdiction,  cannot  be  supported."  And, 
in  order  to  form  and  support  the  judgment,  the  large  terms 
in  that  case  were  by  rejference  confined  so  as  to  be  applied 
to  a  reference  of  the  amount  only,  and  not  of  the  liability. 
In  Horton  v.  Sayer  f )  the  stipulations  in  the  lease  were, 
"that  if  at  any  time  during  the  said  term,  or  at,  or  after  the 
expiration  thereof,  any  difference  should  arise  touching  or 
concerning  any  covenant,  &c.,  all  and  ex^ery  the  maUers  in 
difference  should  be  finally  settled  by  arbitration.  And 
every  such  award  should  be  binding  and  conclusive.  And 
that  the  parties  should  not  commence  or  prosecute  any 
action  or  suit,  or  seek  any  remedy,  either  in  law  or  equity, 
for  relief  in  the  premises  without  first  submitting  to  such 
arbitrator  as  aforesaid  aU  matters  in  difference^^^  &c.  It  is 
pbvious  that  in  those  stipulations  the  arbitration  was  not 
confined  to  settling  an  amount  of  damages,  but  was  general. 
"In  this  case,"  says  Pollock,  C.B.,  "the  deed  discloses 
nothing  more  than  an  agreement  generally  to  refer  all  dis- 
putes to  arbitration,  and  that  does  not  prevent  the  plaintiff 
from  maintaining  this  action."  And  Bramwell,  B.,  says, 
"I  think  Scott  v.  Avery  {*)  was  rightly  decided,  though 
perhaps  I  may  have  some  bias  in  conseq-uence  of  having 
been  counsel  for  the  plaintiff.  The  principle  of  that  deci- 
sion is  very  intelligible.  If  a  man  covenants  to  do  a  par- 
ticular act,  and  also  covenants  that  if  any  dispute  shall  arise 
in  respect  thereof  it  shall  be  referred  to  arbitration,  that  is 
694]  the  case  with  reference  to  *which  the  courts  have 
used  the  unfortunate  expression  that  their  jurisdiction  is 
ousted  by  the  agreement  of  the  parties.  On  the  other  hand, 
if  a  man  covenants  to  do  a  particular  act,  and  that  in  the 
event  of  his  not  doing  it  the  other  party  shall  be  entitled  to- 
receive  such  a  sum  or  money  as  they  shall  agree  upon,  or  if 
they  cannot  agree,  such  an  amount  as  shall  be  determined 
by  an  arbitrator,  there  is  no  debt  which  he  can  be  sued  for 
until  the  arbitrator  has  ascertained  what  sum  is  to  be  paid." 
He  then  decides  in  favor  of  the  plaintiff,  because  "  there  is 
a  distinct  and  unqualified  covenant  by  the  defendant  that 
he  will  do  a  particular  act,  and  also  a  covenant  that,  if  a7iy 
difference  shall  arise,  it  shall  be  referred  to  arbitration."  It 
is  impossible,  as  it  seems  to  me,  to  have  a  more  clear  state- 
ment that  Scott  V.  Avery  (')  did  not  overrule  the  former  de- 

(»)  4  H.  A  N.,  648,  660,  661 ;  29  L.  J.        («)  5  H.  L.  C,  811 ;  26  L.  J.  (Ex.),  808. 
(Ex.),  28.  (*)  6  H.  L.  C,  811. 
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cisions.  And  the  case  is  an  anftiority  that  the  distinction 
is  between  an  agreement  to  refer  a  particular  point  as  a  con- 
dition precedent  to  an  action,  and  to  refer  all  matters  in  dis- 
pute so  as  to  leave  no  action. 

In  Roper  v.  Lendon  (*)  the  tenth  condition  in  a  fire  -policy 
was:  *'the  amount  of  every  loss  will  be  paid  immediately 
after  the  same  shall  have  been  established  to  the  satisfaction 
of  the  directors."  The  fifteenth  condition  was :  "In  case 
any  difference  or  dispute  shall  arise  between  the  insured 
and  the  company  touching  any  loss,  &c.,  or  otherwise  in 
respect  of  any  insurance,  such  difference  shall  be  submitted, 
&c.,  and  the  award  shall  be  conclusive  and  binding  on  all 
parties."  The  sixth  plea  relied  on  the  fifteenth  condition. 
Mr.  Lush,  arguing  for  the  defendants,  admitted  that  the 
sixth  plea  was  bad.  This  of  itself  is  high  authority.  Lord 
Campbell,  giving  judgment,  said :  *'  The  sixth  plea  is  clearly 
bad.  The  agreement  to  refer,  contained  in  the  fifteenth 
condition,  is  merely  collateral  to  the  agreement  to  pay. 
The  courts  will  not,  therefore,  treat  the  agreement  to  refer 
as  ousting  their  jurisdiction  until  there  has  been  a  reference. 
The  distinction  between  the  |)resent  case  and  cases  like 
8cotl  V.  Avery  (")  is  plainly  pointed  out  in  the  judgment 
there  delivered  in  the  House  of  Lords.  The  present  case 
does  not  fall  within  that  decision,"  &c.  And  Hill,  J.: 
''The  sixth  plea  is  bad.  The  case  is  clearly  not  within  the 
decision  in  Scott  v.  Avery  (*).  Here  the  agreement  to  refer 
is  collateral  *to  the  agreement  to  pay;  there  the  [595 
agreement  was  to  pay  only  such  a  sum  as  the  arbitrators 
saould  awards  This  seems  to  me  a  conclusive  stiatement, 
by  or  with  the  assent  of  Lord  Campbell — on  whose  judg- 
ment in  the .  House  of  Lords  reliance  was  placed  for  the 
proposition  that  the  doctrine  as  to  ousting  the  jurisdiction 
of  tne  courts  is  abrogated — that  Scott  y.  Avery  {*)  did  not 
overrule  that  doctrine,  that  it  still  exists,  and  that  the  test 
is  whether  the  agreement  to  refer  applies  only  to  the  ascer- 
taining a  particular  fact  or  to  the  decision  of  every  dispute 
which  may  arise.  In  Cooke  v.  Cooke  {')  Sir  P.  Wood  thus 
discusses  Scott  v.  Avery  {^):  "These  observations  of  Lord 
St.  Leonards  have  been  commented  on  bv  the  present  Lord 
Chancellor  in  Scott  v.  Corporation  of  Liverpool  (*),  which 
fell  within  the  principle  of  Scott  v.  Avery  (').  A  simple 
case,  where  a  contractor  had  agreed  that  he  should  be  paid 
only  when  the  engineer  should  certify ;  and  it  was  held, 

(1)  1  E.  A  K,  825, 880 ;  28  L.  J.  (Q.B.),        (»)  Law  Eep.,  4  Eq.,  78,  86. 
260.  ('*)  8  De  G.  <fe  J.,  834,  860. 

(»)  6H.  L.C.,  811. 

17  Eng.  Rep.  30 
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that  there  was  no  rieht  of  action  until  the  certificate  was 
made.  But  the  Lord  Chancellor  distinguishes  that  simple 
class  of  cases  from  the  other,  where  a  distinct  right,  such  as 
a  debt,  or  an  obligation  to  account  has  arisen,  and  the  par- 
ties have  agreed  upon  a  particular  private  tribunal  wnich 
shall  adjust  the  rignt  for  tnem.  Speaking  of  the  latter  class 
of  cases,  the  Lord  Chancellor  says :  '  A  right  of  action  has 
accrued,  and  it  would  be  against  the  policy  of  the  law  to 
give  effect  to  an  agreement  that  such  a  right  should  not  be 
enforced  through  the  medium  of  the  ordinary  tribunals.'  "• 
But  the  case  of  Tredwen  v.  Hblman  (*)  is  said  to  be  con- 
trary to  these  views.  The  stipulation  in  the  policy  was, 
"and  all  other  causes  of  dispute^  of  whateoer  nature^  shall 
be  referred  in  like  manner;  and  no  action  at  law  shall 
be  brought,  until  the  arbitrators  have  given  their  decision." 
The  court  decided  in  favor  of  the  defendants.  Martin,  B., 
in  delivering  the  judgment,  said:  "The  case  of  Scott  v. 
Avery  (')  decided  that  the  insurer  and  the  underwriter  may 
contract  that  no  right  of  action  (to  be  enforced  in  a  court  of 
law)  shall  accrue  until  an  arbitrator  has  decided,  not  merely 
as  to  the  amount  to  be  recovered,  but  upon  any  dispute  that 
may  arise  upon  the  policy.  .  .  The  agreement  is  clear  and 
596]  ^unambiguous,  and  the  parties  probably  meant  to 
act  upon  Scott  v.  Avery  (*),  and  exclude  the  jurisdiction  of 
the  courts  of  law  except  for  the  purpose  of  enforcing  the 
award  to  be  made  by  the  arbitrator."  This  judgment 
seems  to  me  to  be  founded  upon  the  view  maintained  by 
Martin,  B.,  that  the  judgment  in  the  House  of  Lords  in 
Scott  V.  Avery  ("),  which  was  contrary  to  the  opinion  given 
by  him  in  that  case,  overruled  all  the  previous  decisions  on 
the  subject.*  "It  seems  to  me,"  he  said,  in  Horton  v. 
Sayer  (*),  "  that  Scott  v.  Avery  (')  has  overruled  all  the  previ- 
ous decisions  on  the  subiect."  As  I  cannot  iaccede  to  this 
view,  I  venture  to  say  that  Tredwen  v.  Holman  (')  cannot 
be  supported.  The  true  limitation  of  Scott  v.  Avery  {') 
seems  to  me  to  be  that  which  was  expressed  in  it,  and  which, 
as  I  have  pointed  out,  has  so  often  been  expressed  about  it, 
that  if  parties  to  a  contract  agree  to  a  stipulation  in  it,  which 
imposes,  as  a  condition  precedent  to  tne  maintenance  of  a 
suit  or  action  for  a  breach  of  it,  the  settling  by  arbitration 
the  amount  of  damage,  or  the  time  of  paying  it,  or  any  mat- 
ters of  that  kind,  which  do  not  go  to  the  root  of  the  action, 
i.e.,  which  do  not  prevent  any  action  at  all  from,  being 

0)  1  H.  &  0.,  72,  80  ;  31  L.  J.  (Ex.),        O  4  BL  A  N.,  at  p.  660;  29  L.  J.  (Ex.). 
898.  at  p.  32. 

(8)  5H.  L.  C,  811. 
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maintained,  such  stipulation  prevents  any  action  being 
maintained  until  the  particular  facts  have  been  settled  by 
arbitration  ;  but  a  stipulation  in  a  contract,  which  in  terms 
would  submit  every  dispute  arising  on  the  contract  to  arbi- 
tration, and  so  prevent  the  suffering  or  complaining  party 
from  maintaining  any  suit  or  action  at  all  in  respect  of  any 
breach  of  the  contract,  does  not  prevent  an  action  from 
being  maintained ;  it  gives  at  most  a  right  of  action  for  not 
submitting  to  arbitration,  and  for  damages,  probably  nomi- 
nal. And  the  rule  is  founded  on  public  policy.  It  in  no 
way  prevents  parties  from  referring  disputes,  which  have 
arisen,  to  arbitration  ;  but  it  does  prevent,  them  from  estab- 
lishing, as  it  were,  before  they  dispute,  a  private  tribunal 
which  may  from  ignorance  do  what  the  invented  tribunal 
here  did,  namely,  act  in  contravention,  and  insist  on  acting 
in  contravention,  of  the  most  elementary  principles  of  the 
administration  of  justice. 

In  this  case,  upon  a  careful  consideration  of  such  of  the 
rules  in  *the  articles  of  association  as  are,  in  my  [597 
opinion,  parts  of  the  written  contract  of  insurance,  i  come  to 
the  conclusibn  that  there  is  nothing  to  postpone  the  at- 
taching of  the  implied  liability  to  indemnify  for  a  loss  to 
any  time  subsequent  to  the  loss,  that  the  stipulations  as  to 
arbitration  by  the  committee  or  meetings  would,  if  carried 
out  according  to  their  terms,  prevent  the  assured,  under  any 
policies  of  the  society,  from  maintaining  any  suit  or  action  at 
all  in  the  ordinary  courts  of  the  country  in  respect  of  any 
dispute  arising  on  the  policy  ;  and,  therefore,  that  such  stip- 
ulations do  not  prevent  the  plaintiff  from  maintaining  this 
action. 

I  am  consequently  of  opinion  that  the  judgment  of  the 
Court  of  Queen's  Bench  should  not  be  supported,  and  that 
judgment  should  be  given  for  the  plaintiff. 

Kelly,  C.  B.:  I  agree  in  opinion  with  Mr.  Justice  Brett, 
and  chiefly  upon  the  grounds  upon  which  he  has  delivered 
that  opinion. 

It  seems  to  me  impossible  to  deny  that  inasmuch  as,  by 
the  contracts  between  the  parties,  the  defendants  have  agreed 
that  an  insurance  has  been  effected,  and  as  they  now  admit 
that  a  total  loss  has  been  sustained,  the  plaintiff  is  entitled 
to  recover  the  amount  of  that  loss.  If  there  be  no  policy, 
and  no  insurance,  for  what  can  they  pretend  that  they  have 
received  the  different  premiums  and  the  contributions  of  the 
plaintiff  to  losses  sustained  by  other  members?  This  re- 
duces the  case^to  the  single  question  whether  the  39th  and 
some  other'  articles  are  a  bar  to  the  action  on  the  ground 
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that  the  decision  of  the  directors  is  final  and  conclusive.  If 
it  be  so,  it  can  only  be  because  the  parties  have  contracted 
that  there'  should  be  no  remedy  by  action  upon  any  claim 
upon  any  policy  of  insurance ;  and  this  would  be  not  only 
to  oust  the  courts  of  their  jurisdiction  to  entertain  an  action 
upon  a  policy  of  insurance,  but,  looking  to  the  terms  of  the 
39th  article,  would  be  to  hold  that  no  action  at  all  is  main- 
tainable under  any  circumstances  by  a  member  against  the 
company.  For  we  find  that  the  directors  there  "have  full 
power"  {inter  alia)  "to  release  any  contract  or  agreement 
respecting  any  matter  in  which  the  society  riiay  be  interested, 
and  to  decide  all  claims  and  demands  upon  the  society  by 
the  members  thereof;  .  .  and  all  controversies  and  mat- 
ters arising  between  the  society  and  the  members  of  the 
598]  ^society  concerning  insurances  or  claims  upon,  or 
liabilities  by  or  to  the  society ;  and  the  decision  of  the  direc- 
tors shall  be  final  and  conclusive ;  and  no  member  of  the 
society  shall  be  allowed  to  bring  any  actioji,  suit,  or  pro- 
ceeding or  other  remedy  against  the  society,  or  the  mem  oers 
thereof,  for  any  claims  or  demands  upon  or  in  respect  of 
the  society  or  the  members  thereof  except  as'  therein  pro- 
vided. ' '  And  no  provision  is  to  be  found  qualifying  this  part 
of  the  article,  if  this  provision  be  of  legal  validity,  the 
effect  would  be  that,  had  the  decision  been  in  favor  of  the 
plaintiff,  that  he  was  entitled  to  recover  the  sum  insured, 
ne  could  have  maintained  no  action  to  enforce  it. 

The  case  of  Scott  v.  Avery  (')  has  been  quoted,  and  un- 
doubtedly there  is  much  in  the  language  of  Lord  Campbell 
in  his  juaffment  which,  taken  by  itself,  might  seem  to  snow, 
as  Baron  Martin  (*)  (I  think,  incorrectly,)  held,  that  it  put 
an  end  to  the  doctrine  against  the  ousting  of  the  jurisdiction 
of  the  courts. 

But  when  we  look  to  the  facts  of  that  case,  and  to  the 
more  cautious  and,  I  think,  accurate  language  of  the  Lord 
Chancellor,  the  decision  may  well  be  construed  to  amount 
to  no  more  than  that  where  the  recovery  upon  a  policy  of 
insurance  is  made  expressly  dependent  upon  the  amount  of 
the  loss  having  been  ascertained  by  arbitration,  or  upon  the 
performance  of  some  other  legal  condition,  and  where  jother 
subjects  of  controversy  are  also  to  be  submitted  to  arbitra- 
tion, no  action  lies  until  the  amount  of  the  loss  is  so  ascer- 
tained or  the  condition,  upon  which  the  action  may  be 
brought  has  been  performed.  The  language  also  oi  the 
judges,  on  which  evet  side  their  opinions  were  pronounced, 

O  6  H.  L.  C,  811. 

O  In  Hortsm  v.  Bayer  (4  H.  <fe  N.,  at  p.  660 ;  29  L.  J.  (Ex.),  at  p.  82). 
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is  uniformly  to  the  eflPect  that  the  jurisdiction  of  the  courts 
cannot  be  ousted  by  the  contract  of  the  parties,  though  the 
maintaining  of  the  action  may  be  made  conditional  upon  the 
amount  of  loss  or  damage  being  previously  ascertained,  or 
upon  some  other  conditions  not  applicable  to  the  present 
case.  • 

I  must  add  that  the  resistance  of  the  defendants  to  this 
demand  appears  to  me  so  extremely  unconscientious  and 
unjust  that,  speaking  for  myseK,  I  should  not  hesitate  to 
hold,  under  the  leave  reserved  for  that  purpose,  that,  if  it 
be  held  that  the  plaintiff  cannot  recover  upon  the  policy,  a 
count  for  money  nad  and  received  *shoula  be  intro-  [599 
duced,  under  which  he  may  recover  the  amount  of  premium 
paid  in  respect  of  this  policy,  and  possibly  his  contribution 
to  the  losses  incurred  by  the  society. 

Here  no  question  arose  about  the  amount  of  the  loss ;  nor 
was  it  ever  required  or  proposed  by  the  society,  or  the  di- 
rectors before  whom  the  case  was  brought,  that  the  amount 
should  be  referred  ;  but  thev  decided,  at  once,  and  without 
raising  or  suggesting  any  other  question,  that  there  was  no 
loss  at  all  by  the  perils  of  the  sea. 

As  to  the  point  upon  the  Stamp  Act,  it  is  well  disposed 
of  by  my  Brother  Blackburn  ;  and^  indeed,  appears  to  have 
been  abandoned. 

Judgment  reversed^  and  entered  for  the  plaintiff. 

Solicitors  for  Dlaintiff :  Paterson^  Snow  &  Burney, 
Solicitors  for  aefendants :  Hayes^  Twisden^  Parker  <6  Co. 

See  6  Eng.  Rep.,  800  note;   13  Eng.  liability  of    the  company  under  this 

Rep..  663  note  ;  De  Worms  v.  Mellier,  policy  ;"  also,  "  it  is  furthermore  here- 

13  Eng.  Rep.,   868  ;    May  on    Insur-  by  provided  and  mutually  agreed  that 

ance,   |§  492-496 ;    Patterson  v.   Tri-  no  suit  or  action  against  this  company 

umph,  etc. ,  64  Maine,  500  ;  6  Bennett's  for  the  recovery  of  any  claim  by  virtue 

Fire  Ins.  Cas.,  622;  Roper  v.  Lendon,  of  this  policy  shall  be  sustainable  in 

1  Ellis  &  Ellis,  825  ;    4  Ben.  Ins.  Cas.,  any  court  of  law  or  chanceiy,  until  an 

375 ;    Soott    «.   Phcenix,    etc,,   Stuart  award  shall  have  been  obtained  fixing 

(Lower  Can.),  152;  1  Ben.  Ins.  Cas.,  the  amount  of  such  claim  in  the  man- 

118, 122-130  note;  2  Parson's  Cont.  (6th  ner  herein  above    provided."      Held, 

ed.),  707-8;  2  Chitty  oni  Cont.,  (11th  that  whilst  a  mere  collateral  agreement 

Am.  ed.),  li8d-4 ;    Addison  on  Cont.,  to  refer  to  arbitration  «11  differences 

(6th  Eng.  ed.),  984,  994;  Flanders  on  arising  upon  a  policy  is  not  binding. 

Fire  Ins.  (2d.  ed.),  632.  and  does  not  preclude  a  suit  without 

Where  a  policy  provided,  that  in  case  such  reference,  it  is  not  unlawful  for 

of  difference  arising  touching  any  loss  parties  to  agree  that  no  action  shall  be 

or  damage,   the  matter  may,   at  the  sustainable  at  law  or  in  equity  until 

written  r^uest  of  either  party,  be  sub-  arbitration     shall     have     determined 

mitted  to  impartial  arbitrators,  whose  what  amount  is  due,  and  that  in  such 

award  in  writing  shall  be  binding  on  a  case  a  reference  and  ascertainment 

the  parties,  to  the  amount  of  such  loss  of  the  amount  due  are  conditions  prece- 

or  damage,  "but  shall  not  decide  the  dent  to  the  right  of  bringing  the  action. 
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Held,  also,  that  no  suit  coufd  be  sns-  to  avail  themselves  of  it,  must  show 

tained  against  the  objection  of  the  com-  that  thej  admitted  the  validity  of  the 

pany  until  after  an  award  had  been  policy  and  their  liability  under  it,  and 

made,  although  neither  party,  previous  that  the  only  question  was  the  extent 

to  the  suit,  had  requested  arbitration :  of  the  loss. 

Teomans  v.  Girard,   etc.,  6  Ins.  Law  Where  the  dispute  is  of  the  charac- 

Jour.,  858,  U.  S.  Circuit  Court,  New  ter  of  an  account  involving  the  exami- 

Jersey  Dist.,,  Nixon,  J.  natioh  of  books,  the  value  of  a  large 

See  Scott  v.  Avery,  5  H.  L.  Ca8.,811,  number  of  things,  and  the  extent  of 

80  Eng.  L.  and  Eq.  Rep.,  1,  affirming  the  damage,  parties  may  agree  that  it 

Exchequer    Chamber   as    reported,    8  should  be  determined  by  men  as  ap- 

Excheq.,497, 20Eng.  L.  and  £q.  Rep.,  praisers :  Mentz  «.   Armenia,  etc,  79 

827  ;  Fox  v,  R.  R.,  3  Wallace,  Jr.,  248.  Penn.   St.  R.,  478  ;    Liverpool,  etc.,  v. 

An  absolute  refusal  to  pay  the  in-  Creighton,  51  Geo.,  95  ;  5  Bennett's 
sured,  and  without  any  offer  to  refer  to  Fire  Ins.  Cas. ,  578. 
arbitration,  is  a  waiver  of  an  arbitra-  Where  a  certain  person  as  arbitrator, 
tion  clause  in  the  policy  :  Millandon  appraiser,  etc. ,  has  a  right  to  decide  a 
9.  Atlantic,  etc.,  8  Louisiana,  557 ;  1  question,  both  parties  must  have  no- 
Ben.  Ins.  Cas. ,  497.  tice  of  the  time  and  place  of  hearing. 

By  a  condition  in  a  policy  of  insur-  and  an  opportunity  to  be  heard.     A 

ance,  in  case  of  dispute  touching  the  disregard  of  this  duty  will  render  the 

amount  of  the  loss  sustained,  such  dis-  award  void :    1   Eng.  Rep. ,  588  note  ; 

putewas  to  be  submitt€)d  to  arbitrators,  Wilson  v.    Boor,   40    Maryland,   488; 

one  to  be  chosen  by  each  party,  with  Ward  v.   McAlpine,  25    Upper    Can. 

power  to  select  a  third  in  case  of  dis-  Com.   PI.,    119;    Brown  9.  Lyddy,   11 

agreement,'  their  decision  to  be  final ;  Hun,  451. 

and  no  action,  etc.,  should  be  main-  Where,  on  an  application  for  a  man- 

tained  on  the  policy  unless  the  loss,  in  damns  to  compel   a  railway  company 

case  of  such  dispute,  should  have  been  to  appoint  an  arbitrator  to  determine 

first  thus  ascertained.     Held,  1.  That  the  compensation  to  be  paid  for  land 

this  did  not  oust  the  court  of  jurisdic-  taken,  it  appeared  that  the  company 

tion.                                              ,  disputed    the    applicant's    title,    and 

2.  Such  condition  is  an  agreement  claimed  title  in  themselves,  the  appli- 
to  refer  to  arbitrators  to  be  chosen  at  a  cation  was  refused,  and  the  applicant 
future  time,  and  is  revocable;  the  party  left  to  his  action  to  try  the  title  :  Mat- 
may  be  subject  to  an  action  for  the  rev-  ter  of  Jones,  25  Upper  Can.  Com.  PI., 
ocation.  This  condition  being  special  559. 
is  not  without  effect,  but  the  company. 


[1  Queen's  Bench  Division,  599.] 
May  28,  1876. 

Leggott  (Administratrix  of  R.  T.  Leggott)  v.  The 
Great  Northern  Railway  Company. 

Executor  and  AdniinulrcUor — Negligence  cawting  Death  of  ItUentate — Adminitiratriz 
guingj  firgty  under  Lord  CampbelVs  Act,  and,  secondly,  for  damage  to  personal  E»tale 
— 3Uoppel, 

Claim,  stating  that  plaintiff  was  administratrix  of  her  husband,  L.,  who,  being  a 
season-ticket  holder,  was  received  by  the  defendants,  a  railway  company,  at  their 
station  to  be  conveyed  as  a  passenger,  and  by  their  negligence  was  injured,  and  in 
consequence  unable  to  attend  to  his  business  from  that  day  to  the  day  of  his  death, 
and  incurred  expenses,  <fec.  Defence,  first,  denying  specifically  all  allegations  in  the 
statement  relating  to  the  injury  to  the  deceased  and  the  damage  arising  from  it. 
And,  secondly,  that  after  the  death  of  L.  the  plaintiff,  as  his  administratrix,  for  the 
benefit  of  herself,  as  his  wife,  and  of  his  children,  sued  the  defendants  in  respect  of 
the  injury  caused  to  them  by  his  death,  and  recovered  damages.     Reply,  that  the 
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defendants  were  estopped  from  denying  the  facts  relating  to  the  accident,  as  in  the 
previous  action  they  had  pleaded,  not  gailty,  and  that  L.  was  not  received  by  them 
as  a  passenj^er,  and  those  issues  were  found  by  the  jury  in  the  plaintifiTs  favor: 

Held,  on  demurrer,  first,  that  the  second  action  was  not  barred  by  the  judgment  and 
satisfaction  under  the  first ;  secondly,  that  there  was  no  estoppel  of  which  either 
party  could  take  advantage,  as  the  plaintiff  sued  in  a  different  right  in  either  action. 

BradMhaxD  v.  Lanca^re  and  Yorkshire  Ry,  Co.  (12  £ng.  Rep.,  810;  Law  Rep.,  10 
C.  P.,  189)  questioned. 

Claim,  stating  that  the  plaintiff  was  the  administratrix  of 
R.  T.  Leggott,  her  husband,  who  died  on  the  3d  of  August, 
1874.  That  *the  defendants  were  carriers  of  passen-  [600 
gei-s  between  certain  stations  called  Ring's  Cross  and  Finch- 
ley,  King's  Cross  station  being  occupied  and  managed  by 
them.  That  the  deceased  had  taken  a  season  ticket  from 
the  defendants,  entitling  him  to  travel  as  a  passenger  on 
their  line  between  the  above-mentioned  stations.  That,  on 
the  20th  of  March,  1874,  the  deceased  was  received  by  the 
defendants  at  their  station  at  King's  Cross  as  a  passenger 
to  be  safely  and  securely  conveyed  by  them  from  thence  to 
Finchley  in  a  train  that  was  shortly  expected  to  start.  That, 
while  lawfully  waiting  on  the  platform  intended  for  pas- 
sengers who  wished  to  travel  by  that  train,  a  barrow  or 
trolley  loaded  with  newspapers  was  by  the  negligence  of  the 
defendants  violently  pushed  a^inst  him.  That  'he  was 
knocked  down  and  seriously  injured  in  the  head  and  leg 
and  otherwise.  That  in  consequence  of  these  injuries  he 
was  entirely  unable  to  attend  to  his  business  from  that  day 
till  the  day  of  his  death ;  incurred  great  expenses  in  pro- 
viding other  persons  to  manage  his  business,  lost  a  large 
portion  of  the  profits  that  he  would  otherwise  have  made, 
and  the  good- will  of  the  business,  owing  to  his  having  been 
unable  to  attend  to  it,  was  rendered  much  less  valuable. 
He  also  incurred  large  expenses  in  obtaining  the  necessary 
medical  attendance,  and  nursing  and  other\<rise  during  his 
illness,  and  at  the  time  of  his  death  his  personal  estate  and 
effects  were  much  diminished  in  value  by  reason  of  the  cir- 
cumstances aforesaid.  The  plaintiff  claimed  £1,000  damages 
for  injury  to  the  personal  estate  and  effects  of  R.  T.  Leggott. 

Defence,  1.  Denial  that  the  deceased  was  received  by  de- 
fendants as  a  passenger  upon  the  terms  and  for  the  purposes 
alleged  in  the  statement  of  claim. 

2.  Denial  that  a  barrow  or  trolley  was  by  defendants' 
negligence  violently  or  otherwise  pushed  against  the  de- 
ceased, or  that  by  any  negligence  or  default  on  their  part 
the  deceased  was  knocked  down  and  injured,  as  alleged. 

6.  That  aftejr  the  death  of  R.  T.  Leggott,  the  plaintiff,  as 
administratrix  of  his  personal  estate  and  effects  lor  the  ben- 
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efit  of  herself,  as  the  wife,  and  of  the  children  of  R.  T.  Leg- 
gott, sued  the  defendants  in  the  Queen's  Bench  Division  of 
the  High  Court  of  Justice,  under  the  statute  in  such  case 
made  and  provided,  for  that  the  defendants  were  in  pos- 
session of  a  certain  railway  station  called  King's  Gross,  and 
601]  were  carriers  of  passengers  from  ^thence  to  Finchley, 
and  the  said  Leggott  in  his  lifetime,  became  and  "was  received 
by  the  defendants  as  a  passenger,  to  be  by  them  asBUch. 
carriers  safely  and  securely  carried  upon  such  railway  from 
the  said  King's  Cross  station  to  Fincaley  for  reward  to  the 
defendants.  Yet  the  defendants  did  not  securely  carry 
Leggott  upon  the  railway  on  the  journey,  but  so  negligently 
and  unskilfully  conducted  themselves  in  and  about  man- 
aging the  station  at  King's  Cross,  and  the  platform,  that 
after  Leggott  had  been  so  received  by  them  as  a  passenger, 
and  while  he  was  lawfully  waiting  upon  the  platform  to  be 
carried  upon  the  .journey,  a  barrow  or  trolW  was,  by  the 
negligence  of  the  aefendants,  violently  pushed  against  him, 
and  he  was  knocked  down  and  injured  in  his  head  and  leg 
and  otherwise,  and,  by  reason  of  the  injuries  thereby  occa- 
sioned to  him,  within  twelve  calendar  months  next  before 
the  commencement  of  such  action,  died,  and  such  proceed- 
ings were  had  upon  such  action  that  a  verdict  was  taken  by 
consent,  and  afterwards  judgment  was  signed  against  the 
defendants  for  the  cause  of  action  for  £500  and  costs,  and 
the  defendants  paid  to  the  plaintiff  as  administratrix  £500, 
together  with  the  amount  of  her  costs  in  such  action,  and 
thid  plaintiff  as  such  administratrix  received  the  same  in  full 
satisfaction  and  discharge  of  the  judgment  and  causes  of 
action. 

Reply,  that  the  defendants  ought  not  to  be  admitted  to 
deny  the  facts  in  the  first  and  second  paragraphs  denied, 
because  it  appears  by  the  record  in  the  action  in  the  fifth 
paragraph  mentioned  that  the  defendants  pleaded  in  answer 
to  the  declaration  set  out  in  the  paragrapn,  first,  that  they 
were  not  guilty,  and,  secondly,  that  the  said  R.  T.  Leggott 
was  not  received  by  them  to  be  carried  as  a  passenger  as 
alfeged  in  the  declaration,  and  that  issue  was  joined  on  such 
pleas,  and  that  at  the  trial  such  issues  were  found  by  the 
jury  in  the  plaintiff's  favor,  and  that  judgment  was  signed 
thereon  accordingly  and  such  judgment  still  stands. 

Demurrer  to  so  much  of  the  dence  as  is  contained  in  the 
fifth  paraCTaph,  and  joinder  in  demurrer. 

The  defenoants  also  demurred  to  the  reply,  and  the  plain- 
tiflf  joined  in  demurrer. 

•A    W.    MelloTj  Q.C,  {Harmsworih  with  him),   for  the 
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defendants  (').  The  reply  is  bad,  for  it  appears  from  [602 
the  recorcl  tnat  the  action  referred  to  was  an  action  under 
Lord  Campbell's  Act  ("),  and  was  brought  by  the  plaintiff  in 
another  capacity.  The  plaintiff  is  in  this  dilemma,  blither  this 
is  the  same  action  as  the  one  previously  brought,  or  it  is  not 
the  same  cause  of  action,  in  which  case  there  is  no  estoppel. 

[QuAiN,  J.:  If  the  issue  is  the  same,  and  the  parties  are 
the  same,  the  finding  by  the  jury  is  conclusive  wnether  the 
cause  of  action  is  the  same  or  not.] 

This  was  not  an  action  between  the  same  parties  in  .the 
same  rights  or  in  respect  of  the  same  subject-matter  of  com- 
plaint: Duchess  of  KmgstorCs  Casei^).  This  being  the 
case,  there  can  be  no  estoppel.  The  administratrix  sues  in 
two  different  capacities,  and  must  be  regarded  in  each  action 
as  a  different  person. 

[QuAiN,  J.:  Is  there  any  authority  that,  where  a  person 
is  suing  in  one  action  as  trustee  for  A.  and  in  another  as 
trustee  for  B.,  the  estoppel  does  not  apply  ?] 

There  is  no  express  authoritjr,  but  in  Doe  d.  Hornby  v. 
Glenn  (*)  it  was  held  that  an  administrator  could  bring  eject- 
ment though  he  had,  before  taking  out  administration, 
arranged  to  surrender  the  premises  to  the  defendant,  on  the 
ground  that  his  agreement  as  administrator  de  son  tort  did 
not  conclude  him  as  lawful  *administratqr.  Metiers  [603 
V.  Brown  (*),  where  it  was  held  that  the  plaintiff,  suing  as 
administrator  of  his  mother,  was  not  concluded  bv  a  deed 
which  he  had  executed  in  her  lifetime,  is  a  similar  case. 
Secondly,  supposing  there  is  no  estoppel,  Bradshaw  v.  Lan- 

Q)  The  plaintiff's  demarrer  had  been  for  the  benefit  of  the  wife,  husband, 

withdrawn  in  consequence  of  the  de-  parent,  and  child  of  the  person  whose 

fendants  haying  amended  their  plead-  death  shall  have  been  so  caused,  and 

ings,   but  it  was  restored  hy  consent  shall  be  brought  by  and  in  the  name  of 

during  the  argument ;  and  the  defen-  the  executor  or  administrator  of  the 

dants  therefore  began.  person  deceased,  and  in  every  such  ac- 

(^)  By  Lord  Campbell's  Act  (9  &  10  tion  the  jury  may  give  such  damages 
Vict.  c.  98),  8.   1,    **  Whensoever  the  as  they  may  think  proportioned  to  the 
death  of  a  person  shall  be  caused  by  injury  resulting  from  such  death  to  the 
wrongful  act,  neglect,  or  default,  and  parties  respectively  for  whom  and  for 
the  act,  neglect,  or  default  is  such  as  whose  benefit   such    action    shall    be 
would  (if  death  had  not  ensued)  have  brought,  and  the  amount  so  recovered, 
entitled  the  party  Injured  to  maintain  after  deducting  the  costs  not  recovered 
an  action  and  recover  damages  in  re-  from  the  defendant,  shall  be  divided 
spect  thereof,  then,  and  in  every  such  amount  the  before-mentioned  parties 
case,  the  person  who  would  have  been  in  sucn  shares  as  the  jury  by  their  ver- 
itable if  death  had  not  ensued,  shaU  be  diet  shall  find  direct." 
liable  to  an  action  for  damages  not-  (')  2  Sm.  L.  C,  5th  ed.,  666. 
withstanding  the  death  of  the  person  (*)  1  A.  <fc  £.,  49. 
injured."  (»)  1  H.  <tc  C,  686;  82  L.  J.  (Ex.),  138. 

By  s.  2,  "  Every  such  action  shall  be 

17  Eng.  Rep.  31 
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cashire  and  YorJcsliireJRy.  Co,{')  is  no  authority  to  show  that 
an  action  like  the  present  one  may  be  brought  after  a  re- 
covery under  Lord  Campbell's  Act.  It  is  true,  that  that 
case  decided  that  where  a  passenger  on  a  railway  died  from 
injuries  caused  by  the  negligence  of  the  railway  company, 
his  executrix  might  recover  damages  to  his  estate  arising  in 
his  lifetime  from  the  iniury.  Bat  the  case  does  not  decide 
that  two  actions  may  be  brought,  one  under  Lord  Camp- 
bell's Act  and  another  for  damages  sustained  in  the  lifetime 
of  the  deceased.  There  is  also  strong  ground  for  contend- 
ing that  Bradshaw  v.  Lancashire  ar^  Yorkshire  Ry.  Co.  (*) 
was  wrongly^  decided,  for  the  case  of  Potter  v.  Metropolitan 
District  Ry.  Go.i^\  upon  which  it  proceeded,  is  distin- 
guishable. 

Bray^  for  the  plaintiff :  First,  the  defendants  are  con- " 
eluded  by  the  iindin^  of  the  jury  in  the  previous  action. 
The  plaintiff  is  suing  in  identically  the  same  capacity  as  be- 
fore. She  brings  this  action  as  administyatrix  of  the  per- 
son deceased,  and  she  brought  the  previous  action  under 
Lord  Campbell's  Act,  as  administratrix.  In  such  an  action 
it  is  unnecessary  to  state  that  the  administratrix  is  suing 
for  the  benefit  of  the  relations  of  the  deceased.  In  each 
action  the  same  person  is  plaintiff,  and  has  the  same  oppor- 
tunity of  cross-exajnining. 

[QuAiN,  J.:   Could  the  plaintiff  in  the  previous  action 
have  released  it  ?] 

Yes,  unless  there  were  evidence  of  default  on  her  part. 
An  estoppel,  as  appears  from  the  notes  to  the  Duchess  of 
KingstoTVS  Case{^\  binds  parties  and  privies  to  the  pre- 
vious proceedings.  The  reason  why  strangers  are  not 
bound  is  because  the  previous  proceedings  were  res  inter 
alios  acta,  which  they  were  not  at  liberty  to  controvert : 
BuUer's  Nisi  Prius,  p.  233.  This  observation  does  notap- 
604]  ply  to  the  present  plaintiff.  The  case  of  *Brad- 
shaw  V,  Lancashire  and  Yorkshire  Ry.  Co.  (*)  must  be 
taken  to  have  decided  that  two  actions  may  be  brought,  an 
action  under  Lord  Campbell's  Act  and  an  action  for  injuries 
in  the  lifetime  of  the  deceased.  If  it  were  otherwise,  and 
a  judgment  in  one  action  were  a  bar  to  the  other,  the  plain- 
tiffs would  have  to  run  a  race  as  to  who  should  first  obtain 
judgment. 

Mellob,  J.:    I  think  this  case  is  very  well  put  by  Mr. 
Bray,  but  we  have  come  to  the  conclusion  that  it  is  a  case 

(>)  Law  Rep.,  10  C.  P.,  189.  («)  30  L.  T.  (N.S.).  765. 

(')  2  Sm.  L.  C,  5th  ed.,  664. 
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in  which  an  estoppel  does  not  arise.  It  seems  that  though 
nominally  the  machinery  of  the  action  in  the  one  case  is  the 
same  as  the  machinery  in  the  other,  yet  the  action  in  which 
the  verdict  has  been  recovered  was  an  action  of  a  very 
special  and  limited  description.     It  was  an  action  given  ex- 

f)res8ly  by  the  statute,  and  must  be  confined  withi^i  the 
imits  of  the  statute.  It  was  to  provide  for  what  the  law 
had  not  before  provided  for,  namely,  the  right  of  an  ad- 
ministrator or  executor  to  sue  for  the  benefit  of  the  family 
in  respect  of  the  death  of  the  deceased,  occasioned  by  the 
negligence  of  other  persons,  and  the  recital  of  the  act  is 
that  *'no  action  at  law  is  now  maintainable  against  a  per- 
son who  by  his  wrongful  act,  neglect  or  default,  may  have 
caused  the  death  of  another  pers(5n,  and  .it  is  oftentimes 
right  and  expedient  that  the  wrongdoer  in  such  case  should 
be  answerable  in  damages  for  the  injury  so  caused  by  him.'' 
It  is  therefore  enacted  that  "whensoever  the  death  of  a 
person  shall  be  caused  by  wrongful  act,  neglect  or  default, 
and  the  act,  neglect  or  default  is  such  as  would  (if  death 
had  not  ensued)  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof"  (it  is 
limited  entirely  to  this),  **  then  and  in  every  such  case  tlie 
person  who  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured."  Then  in  the  2d  section 
it  expressly  enacts  "that  every  such  action  shall  be  for  the 
benefit  of  the  wife,  husband,  parent,  and  child  of  the  per- 
son whose  death  shall  have  been  so  caused,  and  shall  be 
brouffht  by  and  in  the  name  of  the  executor  or  administra- 
tor oi  the  person  deceased."  Then  the  jury  are  to  assess 
damages  proportioned  to  the  injury.  By  the  later  statute, 
27  &  28  *  Vict  c.  95,  the  machinery  is  altered.  There  [605 
it  is  recited  that  persons  may  lose  the  benefit  of  the  act, 
either  from  the  e^^pense  of  taking  out  probate  or  because 
of  the  neglect  of  the  executor,  therefore  the  action  is  given 
directly  to  the  person  injured,  but  it  is  exactly  in  respect  of 
the  same  matter  and  the  same  cause  limited  by  Lord  Camp- 
bell's Act. 

This  being  the  state  of  things,  the  executor  being  the 
mere  machine,  and  this  being  uie  form  of  machinery  pro- 
vided, by  which  an  action  can  be  maintained,  the  interest 
of  the  executor  is  in  maintaining  an  action  strictly  within 
the  limits  of  Lord  Compbell's  Act,  and  the  question  arises, 
can  an*  admission  on  the  record,  made  where  the  right  of 
the  exe,cutor  to  bring  the  action  is  expressly  so  limited,  be 
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set  up  in  another  action  brought  by  the  executor  gener- 
ally in  respect  of  the  assets  and  estates  of  the  deceased,  so 
that  in  that  action  the  defendants  who  have  submitted  in 
the  former  action  are  to  be  precluded  from  denying  the 
facts  alleg<;d  in  the  second  action  I  I  think  that  there 
is  no  estoppel  under  those  circumstances;  althought  the 
machinery  nominally  is  the  same,  the  entire  object  and 
effect  of  the  action  is  totally  different,  and  any  admission 
made  by  the  executor,  if  it  were  on  his  side  or  her  side, 
would  not  be  available  in  a  subsequent  action  which  was 
brought  in  respect  of  the  general  assets  of  the  deceased. 
It  is  to  be  observed  that  the  executrix  in  a  case  under  the 
act,  does  not  sUe  in  respect  of  anything  which  belonged 
to  the  deceased,  but  b/ force  of  the  statute  which  enacts 
that  the  deceased's  death  is  to  be  made  the  subject  of  an 
action  just  as  if  he  had  liTed.  I  think,  therefore,  the  estop- 
pel does  not  arise,  and  that  the  defendants  were  at  liberty 
to  traverse  these  allegations.  With  the  single  exception, 
so  far  as  I  am  aware,  of  the  case  in  the  Common  Jrleas, 
Brandshaw  v.  Lancashire  and  Yorkshire  Ry.  Co,  ('),  there 
appears  to  be  no  authority  that  an  action  will  lie  by  the 
executor  in  respect  of  what  is  claimed  in  this  action.  But 
as  that  case  has  been  decided  on  the  very  point,  I  entirely 
yield  to  the  authority  of  the  decision,  so  far  as  to  say  that 
m  this  court  it  cannot  be  questioned,  and  we  must  therefore 
abide  by  it.  I  must  say,  however,  that  we  yield  to  it  for 
the  purposes  of  this  case,  and  that,  at  all  events,  if  it  is  to 
be  questioned,  it  must  be  questioned  in  a  Court  of  Appeal. 
60o]  *QxJAiN,  J.:  I  am  of  the  same  opinion.  I  think 
the  defendants  are  entitled  to  judgment  upon  the  demurrer 
to  the  estoppel.  The  rule  about  the  estoppel  is  very  cor- 
rectly, I  think,  laid  down  in  the  note  to  the  Duchess  of 
Kingston's  Case  (*).  It  is  this  :  '^It  must  be  observed  that 
a  verdict  against  a  man  suing  in  one  capa^city  will  not  estop 
him  when  he  sues  in  another  distinct  capacity,  and,  ki  fact, 
is  a  different  person  in  law."  In  other  words  it  is  generally 
put  in  the  books  that  the  plaintiff  must  not  be  only  the  same 
person,  but  he  must  be  suing  in  the  same  right.  I  think 
that  in  these  two  actions  before  us,  although  the  adminis- 
tratrix nominally  is  the  plaintiff,  yet  the  administratrix  is 
not  suing  in  these  two  actions  in  the  same  right,  but  in  very 
different  rights  altogether,  and,  therefore,  that  the  estoppel 
does  not  arise.  The  present  action  which  is  now  before  us 
is  an  action  by  an  administratrix  in  the  ordinary  sense  of 

(»)  Law  Rep.,  10  C.  P.,  189.  («)  2  Sm.  L.  C,  Vth  ed.,  p.  792.. 
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that  word,  representing  the  estate  of  the  intestate  and  in 
point  of  fact  bringing  an  action  for  a  loss  to  that  estate. 
It  is  the  ordinary  action  brought  by  an  administrator  or 
executor,  either  to  increase  the  estate  generally,  or  for  some 
loss  that  the  estate  has  suffered  in  consequence  of  some  acts 
within  the  statute,  4  Edw.  3,  c.  7,  which  enables  an  executor 
to  bring  an  action  for  damages  to  the  personal  estate.  But 
when  we  come  to  look  at  the  previous  action  it  seems  to  be 
an  entirely  different  kind  of  thing.  •  Lord  Campbell's  Act 
enables  an  action  to  be  brought  in  a  case  where  it  could  not 
have  been  brought  before  that  act,  namely,  when  the  man 
has  suffered  a  personal  injury  and  dies  in  consequence. 
After  his  death,  before  Lord  Compbell's  Act,  no  such  action 
could  have  been  maintained,  because  the  death  destroyed 
it  '  It  fell  with  the  life  of  the  individual  injured.  Now  iJord 
Campbell's  Act  gives  an  entirely  new  action,  not  an  action 
connected  with  the  estate  of  the  deceased  in  the  slightest 
degree,  and  the  damages  recoverable  in  it  would  be  no  part 
of  the  estate  of  the  deceased.  The  act  merely  says  that  the 
nominal  person  to  bring  the  action  on  behalf  of  certain  rela- 
tions (not  on  behalf  of  the  next  of  kin  or  the  creditors  of  the 
deceased,  but  on  behalf  of  the  beneficiaries,  certain  rela- 
tions named  in  th^  act  of  Parliament)  shall  be  the  executor 
or  the  administrator.  It  is  plain,  therefore,  that  an  action 
brought  by  the  person  *de8ignated  by  the  statute  is  [607 
brought  in  an  entirely  different  right  from  that  in  which 
the  action  is  brought  by  the  executors  generally  as  repre- 
senting the  estate  of  the  testator  or  intestate.  I  therefore 
feel  clear  upon  the  point  that  these  actions  are  not  brought 
in  the  same  right,  and  that,  therefore,  the  finding  in  the  one 
does  not  constitute  an  estoppel  in  the  other.  I  see  that 
that  very  distinction  is  pointed  out  by  my  Brother  Grove 
in  his  judgment  in  Bradshaw  v.  Lancashire  and  TorJcsMre 
JRy.  Co.  (*):  "In  the  case  of  such  right  of  action,"  that  is 
to  say,  such  as  the  present  action,  "ne  sues  as  legal  owner 
of  the  general  personal  estate  which  has  descended  to  him 
in  course  of  law  ;  under  the  act"  (that  is,  Lord  Campbell's 
Act)  **he  sues  as  trustee  in  respect  of  a  different  right  alto- 
gether, on  behalf  of  particular  persons  designated  in  the 
act."  It  is  true  that  m  that  case  no  question  of  estoppel 
arose,  but  my  Brother  Grove  points  out  the  very  distinc- 
tioi^  we  now  take,  and  on  which  we  decide  this  case,  that 
these  actions  are  not  brought  in  the  same  right.  Therefore 
the  finding  in  the  one  is  no  estoppel  in  the  other. 

0)  Law  Rep.,  10  C.  P.,  at  p.  192. 
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With  regard  to  the  action  itself-,  I  merely  say,  I  yield  to 
the  decision  in  the  Common  Pleas,  but  without  assenting 
to  it. 

Judgment  accordingly. 

Solicitors  for  plaintiff :  JS/ixy,  Sykes  &  Batten. 

Solicitors  for  defendants :  Johnston^  Farquhar  &  LeecJi, 

See  3  Eng.  Rep..  390  note.  judgment:  United,  etc.,  «.  Underwood, 

A  judgment  against  one  j»int  tres-  11  Bush  (Ky.),  265. 

passer  is  no  bar  to  a  suit  against  an-  In  Indisma  it  is  held  that  one  ^sus- 

other  for  the  same  trespass ;  nothing  taining  injury  from  several  wrongdo- 

short  of  full  satisfaction,  or  that  which  ers  may  sue  each  and  proceed  to  judg- 

the  law  must  consider  as  such,   can  ment,  but  that  when  he  proceeds  to 

make  such  judgment  a  bar :  Elliot  «.  and  does  issue  execution,  his  right  to 

Porter,    5  Dana  (Ky,),   299 ;    United,  proceed   against  the  others  is  gone : 

etc.,   '0.   Underwood,   11    Bush  (Ky.),  Fleming  p.  McDona^ld,  50  Ind.,  278. 

270 ;  Knight  v.  Nelson,  117 Mass.,  458  ;  So  in  Alabama :    Golding  d.  HUH,  9 

Smith  u.  Smith,  51  N.  H.,  572;  Love-  Porter,    169;    Blaun  «.   Cocheron,  20 

joy  ©.  Murray,  3  Wall.,  1 ;  Griffie  v,  Ala.,  320. 

McClung,  5  West  Va.,  131.  So  in  South  Carolina:    A  reeotery 

In  Sentucky  it  is  held  that  the  in-  against  one  has  been  held  a  good  de- 

jured  party  may    pursue    each    joint  fence  in  bar:   Smith  ©.  Livingston,  2 
wrongdoer  to  judgment  and  satisfac-'    McMullan,  184 

tion.  That  he  may  proceed  against  So  in  tipper  Canada:  Adams  v. 
solvent  defendants,  or  where  no  one  of  Ham,  5  U.  C.  Q.  B.,  292. 
them  is  able  to  or  can  be  compelled  to  So  a  recovery  in  tort  against  one 
pay  the  whole  judgment  rendered  wrongdoer  has  been  held  a  bar  to  an 
against  him,  the  injured  party  may  ac-  action  upon  the  contract  of  the  sureties 
cept  part  satisfaction  from  one  and  of  such  wrongdoer  as  a  sheriff :  Sloan 
still  look  to  the  others  for  such  balance  «.  Creasor,  22  Upper  Can.  Q.  B.,  127. 
as  may  be  necessary  to  cive  him  full  So  where  the  plaintiff  sued  a  sheriff 
legal  compensation  for  the  wrong  suf-  for  falsely  returning  nitUa  bona  to  a  j!. 
f ered  ;  but,  ordinarily,  when  he  has  fa. ,  on  which  he  had  made  the  money, 
made  his  election  he  w^ill  be  concluded  held  he  could  not  afterward  sue  the 
by  it.  That  when  the  injured  party  sheriff  and  his  sureties  on  their  cove- 
sues  one  of  several  joint  wrongdoers  nant  for  not  paying  over  such  money  : 
and  recovers  a  judgment,  which  he  Miller  v.  Corbitt,  26  Upper  Can.  Q.  B., 
elects  to  enforce  and  which  is  in  part  478. 
satisfied,  he  is  estopped  in  a  subse-  Where  several  parties  are  liable  for 

Suent  action  against  a  different  defen-  the  same  injury,  either  in  tort  or  on 

ant,  for  the  same  cause,  to  claim  a  contract,  a  recovery  against  one  and  a 

greater  sum  in  the  way  of  damages  antUfnction  thereof,  or  a  satisfaction  by 

than  was  adjudged  to  him  in  the  first  consent,  is  a  bar  to  a  suit  against  the 

action.  others  :  McDonald  u.  Gregory,  41  Iowa, 

Plaintiff  may  defer  his  election   by  517  ;   Taylor  p.  Chambers,  1  Iowa,  124 ; 

declining    to    enforce    his    judgment,  Ellis  v.  Betser,   2  Ohio,  89;   Ayer  t?. 

leavingtnequestionof  amount  to  which  Ashmead,   31   Conn.,  449;  Turner  i>. 

he  is  entitled  an  open  one,  until  he  Hitchcock,  20  Iowa,  310  ;  Metz  tJ.  Soule, 

sues  and  recovers  against  all  who  are  40  Iowa,   236,   238,  and  cAses  cited  ; 

liable  to  him,  and  then  elect  which  First,   etc.,    v.   Indianapolis,   etc.,    45 

judgment  he  will  enforce;  or  he  may  Ind.,  5. 

sue  upon  his  original  cause  of  action  Some  authorities  hold  that  if   the 

and  compel  the  defendant  to  rely,  by  amount  received  is   understood^to  be 

way  of  evidence,  upon  the  first  judg-  only  in   part  satisfaction,  it  will   not 

ment  and  his  election  to  enforce  it,  operate  to  satisfy  the  whole  demand, 

thereby   estopping    each    party    from  but  any  one  sued  may  avail  himself 

questioning  the    correctness    of    that  pro  tanto  of  such  partial   payment  : 
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Snow  V.  Chandler,  ]0  N.  H.,  02 :  Bon  one  joint  debtor  without  aif acting  the 

nej  t.  Bonney,  29  Iowa,  448 ;   Sloans,  liability   of    the    others    (Rapallo,  J., 

Herrick,  49  Verm.,  327.  dlHsenting).    Bolen  u.  Crosby,  49  N.  Y., 

*'  In  Pennsylvania,  the  rule  is  settled  183. 
that  a  recovery,  in  an  action  of  tort,  of  Where  separate  actions  have  been 
the  value  of  a  specific  chattel,  without  commenced  against  two  joint  wrong- 
satisfaction  of  such  judgment,  so  far  doers,  one  of  which  has  been  prose- 
divests  the  plaintiff  of  his  title  that  he  cuted  to  judgment,  a  dismissal  of  the 
is  barred  from  asserting  it  in  any  other  pending  action  upon  payment  of  a  sum 
action.     This  rule  has  never  been  ad-  intended  to  be  in  settlement  of  costs 

i'adicated  on  by  the  courts  of  this  state,  only,  and  an  acknowledgment  of  satis- 

^ut  as  between   co-defendants,   it  is  faction,  does  not  operate  to  satisfy  the 

clear  that  in  an  action  ^x  d6/icto,  for  the  judgment    against   the   other,    either 

value  of  a  chattel,  he  who  pays  the  wholly  or  pro  tanto :  Bell  t.  Perry,  43 

judgment  becomes  the  sole  owner.     In  Iowa,  368. 

replevin,  if  the  count  is  in  the  detinuit.  In  Maine  it  has  been  held  that  a 

the  legal  intendment  from  the  record  joint  action  for  negligence,  where  by 

is,  that  the  damages  were  not  for  the  one  going  on  a  wharf,  would  not  lie 

value  of  the  chattel,  but  for  its  deten-  against  a  corporation  and  its  sf  ent : 

tion  only:"  Fox  v.  Prickett,  34  N.  J.  Campbell  v.  Portland,  etc.,  62  Maine, 

Law,  13.  552,  566-7. 

A  defendant  in  trover,  against  whom  Where  parties  by  fraud  have  induced 

damages  are  given  for  the  full  value  of  another,    innocently,    to    convert,  the 

the  property,  converted,  gets  title  to  the  property  of  a  third  for  their  benefit, 

property  by  payment  of  ihe  judgment,  and  have  undertaken  his  defence  of  a 

And  no  one  has  a  right  to  full  damages  trover  suit  brought  by  the  latter  and 

nnless  he  is  in  such  a  position  that  title  haVe  failed,  and  execution  has  been 

will  thus  pass  from  him«at  the  time  of  levied  on  his  property  sufficient  to  sat- 

the  trial  and  judgment :  Smith  9.  Smith,  isfy  the    judgment,   the    measure   of 

54  N.  H.,  571 ;  Brady  v.  Whitney,  24  damages  in  his  action  against  them  for 

Mich.,  154.  the  fraud,  is  the  amount  of  the  judg- 

A  plaintiff  in  trover,,  who  has  trans-  ment  against  him,  with  interest,  though 

f erred  his  title  after  the  conversion,  he  has  not  paid  such  judgment, 

can  only  recover  nominal  damages,  un-  The  recovery  in  the  trover  suit  would 

le^  there  has  been  some  special  dam-  put  an  end  to  any  right  of  the  plaintiff 

age  caused  by  the  taking  and  detention:  therein  to  reclaim  the  property,  and 

Brady  v.  Whitney,  24  Mich.,  154.  *  would  leave  the  title  in  tnose  at  whose 

The  title  of  a  wrongdoer  who  pays  a  instance  &nd  for  whose  benefit  the  con- 
judgment  recovered  for  property  con-  version  was  brought  about, 
verted  takes  effect,  by  relation,  from  A  recovery  and  execution  levy  against 
the  time  of  the  conversion:  Smith  v.  oneof  several  who  were  jointly  guUty  of 
Smith,  51  N.  H.,  571.  conversion,  precludes  recourse  against 

Where  a  release  by  one  of  several  the  others  on  account  of  the  same  con- 
joint and  several  debtors  has  been  exe-  version  ;  the  principle  as  to  joint  tres- 
cuted,  and  those  not  parties  to  it  claim  passers  being  applicable  :  Kenyon  9. 
the  benefit  thereof,  the  burden  is  upon  Woodruff,  33  Mich.,  310. 
them  of  showing  that  the  instrument  See  ante^  148  note,  as  to  remedy  by 
was  such  as  barred  an  action  against  stay  of  proceeding's  in  favor  of  one 
all.  It  will  not  be  inferred  for  the  joint  wrongdoer  where  the  injured  par- 
purpose  of  reversing  a  judgment  that  ty  has  so  far  proceeded  against  otliers 
the  release  is  absolute  and  not  a  special  of  such  joint  wrongdoers  as  to  pre- 
and  limited  one,  such  as  is  authorized  elude  him  from  proceeding  againt  the 
(Chap.  257,  Laws  1835)  to  be  given  to  party  asking  such  stay. 
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[1  Ck>inmon  Pleas  Division,  286.] 
May  10.  1876. 

[in  the  court  of  appeax.] 

286]  *Le  Blanche  v.  The  London  and  North  Western 

Railway  Company. 

RaUtoay  Company — lAMlity  for  Want  of  Punctualify — Measure  of  Damages — Special 

iVain, 

The  plaintiff  took  a  ticket  for  Scarborough  at  tlie  defendants'  station  at  Liverpool. 
The  journey  from  Liverpool  to  Scarborough  is  via  Leeds  and  York.  The  defen- 
dants* train  only  eoes  to  Leeds ;  and  from  Leeds  to  Scarborough  the  journey  is  over 
the  lines  and  by  uie  trains  of  other  companies.  The  ticket  referred  to  the  conditions 
in  the  defendants'  published  time  bills,  of-which  the  most  material  part  was  as  follows : 
'*  The  published  train  bills  are  only  intended  to  fix  the  time  at  which  passengers  may 
be  certain  to  obtain  tickets  for  any  journey  from  the  various  stations,  it  being  under- 
stood that  the  trains  shall  not  start  before  the  appointed  time.  Every  attention 
will  be  paid  to  insure  punctuality,  so  far  as  it  is  practicable ;  but  the  directors  give 
notice  that  the  companv  do  not  undertake  that  the  trains  shall  start  or  arrive  at  the 
time  specified  in  the  bills,  nor  will  they  be  accountable  for  any  loss,  inconvenience, 
or  injury  which  may  arise  from  delays  or  detention.  .  .  .  The  granting  of  tickets 
to  passengers  to  places  off  the  company's  line  is  an  arrangement  made  ror  the  con- 
venience of  the  public ;  but  the  company  do  not  hold  uiemselves  responsible  for 
any  delay,  detention,  or  other  loss  or  injury  whatsoever  arising  off  their  lines,  or 
from  the  acts  or  defaults  of  other  parties,  nor  for  the  correctness  of  the  times  over 
lines  of  other  companies,  nor  for  the  arrival  of  this  company's  own  trains  in  time 
for  the  nominally  corresponding  train  of  any  other  company  or  party." 

The  train  by  which  the  plaintiff  travellea  was  too  late  at  Leeds  to  catch  the  train 
by  which  the  plaintiff  should  have  proceeded  to  York ;  and  when  the  plaintiff  did 
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arrive  at  York,  at  aboot  7  p.m.,  he  fonnd  that  the  train  for  Scarboronj^h  which  he 
should  have  caught  had  gone,  and  that  the  next  train  for  Scarborough  did  not  start  till 
8  p.m.,  arriving  at  about  10  p.m.  He  thereupon  took  a  special  train  from  the  North 
Eastern  Company,  which  arrived  at  Scarborough  between  8.80  and  9  p.m.  'The 
plaintiff  had  no  business  or  engagement  in  Scarborough  necessitating  his  being  there 
at  any  particular  time. 

The  plaintiff  brought  an  action  against  the  defendants  in  the  county  court,  and  the 
county  court  judge  held  that  there  was  a  contract  on  the  defendants'  part  to  use  due 
diligence  to  insure  punctuality,  and  that,  upon  the  facts,  there  had  not  been  such 
diligence  used.  He  also  held  that  the  plaintiff  was  entitled  to  recover  the  cost  of 
the  special  train  on  the  authority  of  the  dictum  of  Alderson,  B.,  in  Hamlin  v.  OrecU 
Northern  Ry.  Co,  (26  L.  J.  (Ex.),  22),  that  "  where  one  party  to  a  contract  does  not 
perform  it,  the  other  may  do  so  for  him  as  near  as  may  be,  and  charge  him  for  the 
expense  incurred  in  so  doing." 

On  appeal  to  the  Court  of  Common  Pleas,  that  court  affirmed  the  judgmei^  of  the 
county  court  judge.     On  appeal  from  that  decision  to  the  High  Court  of  Appeal : 

Bdd  (reversing  the  decision  of  the  Common  Pleas),  that  the  county  court 
*jadge  was  wrong  in  acting  on  the  dictum  above  mentioned  as  an  absolute  [287 
rule.  The  principle  is,  that  if  one  party  does  not  perform  his  contract,  the  other 
may  do  so  lor  him  as  reasonably  near  as  may  be,  and  charge  him  for  the  reasonable 
expense  incurred  in  so  doing ;  and  a  proper  test  of  what  is  reasonable  in  such  a  case 
as  the  plaintiff*s  is  to  consider  whether,  according  to  the  ordinary  habits  of  society, 
a  person  delayed  on  his  journey,  under  circumstances  for  which  the  company  were 
not  responsible,  would  have  incurred  the  expenditure  in  question  on  his  own  account : 

Hdd,  also,  by  the  majority  of  the  court  (James  and  Mellish,  L.J  J.,  Baggallay,  J.  A., 
and  Mellor,  J.),  that  the  words  "  Every  attention  will  be  paid  t.o  insure  punctuality 
as  fiar  as  practicable  "  did  Import  a  contract  to  use  due  attention  to  keep  the  times 
specified  in  the  time  bills  as  far  as  prarcticable,  having  regard  to  the  necessary 
exigencies  of  the  traffic  and  circumstances  over  which  the  company  had  no  control. 

rer  Cleasby,  B. :  The  effect  of  the  conditions  was  that  the  company  declined  to 
enter  into  any  contract  as  to  the  times  specified  in  the  time  bills,  whether  absolute 
or  qualified. 

Per  Ba^allay,  J.A. :  The  contract  in  the  conditions  was  such  as  to  protect  the 
defendants  from  any  further  liability  in  a  case  where  they  issued  a  through  ticket 
than  they  would  have  incurred  if  they  had  only  issued  a  ticket  to  the  farthest  point 
of  the  journey  on  their  own  system. 

Per  James,  L.J. :  The  true  meaning  of  the  contract  was,,  that  the  persons  in  the 
management  of  the  train  would,  with  regard  to  the  particular  train  on  that  partic- 
ular journey,  use  due  attention  to  insure  punctuality,  but  that  the  defendants  were 
not  to  be  held  responsible  for  delays  arising  from  circumstances  unconnected  with 
the  management  of  the  particular  train. 

Appeal  from  a  decision  of  the  judge  of  the  Bloomsbnry 
county  court. 

1.  The  plaintiff  is  a  ship-broker  carrying  on  business  in 
London,  and  the  defendants  are  the  London  and  North 
Western  Railway  Company. 

2.  The  action  was  brought  to  recover  £11  10^.,  being  the 
cost  of  a  special  train  taken  by  the  plaintiff  under  the  cir- 
cumstances hereinafter  mentioned. 

3.  The  cause  was  heard  on  the  20th  of  November,  1874, 
before  the  judge,  without  a  jury. 

4.  The  following  facts  are  not  in  dispute:  On  the  18th  of 
August,  1874,  the  plaintiff,  travelling  with  a  friend,  Mr. 
Bigland,  took  a  first-class  ticket  at  the  defendants'  station 
at  Lime  Street,  Liverpool,  by  the  2  p.m.  train  for  Scar- 

17  Eng.  Rep.  32 
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borough,  via  Eccles,  Staleybridge,  Huddersfield,  Leeds  and 
York.  The  ticket  had  indorsed  upon  it  the  words  ''  Issued 
by  the  London  and  North  Western  Railway  Company  sub- 
288]  jt?ct  to  the  company's  regulations  and  to  the  *condi- 
tions  01  the  time  tables  of  the  respective  companies  over 
whose  lines  this  ticket  is  available."  | 

The  times  of  that  train,  as  shown  by  the  time  tables  of  the 
defendants,  and  which  were  in  evidence,  were  as  follows : 
Leave  Liverpool,  Lime  Street,  2  p.m.;  Edge  Hill,  2.7;  St. 
Helen's  Junction,  2.26 ;  Newton  Bridge,- 2.35 ;  Ordsall  Lane, 
3.0;  arrive  Manchester,  3.5;  leave  Manchester,  3.20;  Ash- 
tbn,  3.38;  arrive  Staleybridge,  3.43;  leave  Staleybridge, 
3.47;  Huddersfield,  4.17;  Mirfield,  4.29;  Dewsbury,  4.38; 
Batley,  4.42;  arrive  Leeds,  5.0;  leave  Leeds,  5.20;  arrive 
York,  6.5;  Scarborough,  7.30. 

The  conditions  referred  to  were,  so  far  as  they  are  ma- 
terial for  the  present  case,  in  the  words  and  figures  following : 

"The  arrival  time  denotes  when  the  trains  may  be  ex- 

Eected ;  but  the  passengers,  to  insure  being  booked,  should 
e  at  the  principal  stations  five  minutes  earlier,  and  the 
intermediate  stations  ten  minutes  earlier.  The  doors  of  the 
booking-office  will  be  closed  punctually  at  the  hours  fixed 
for  the  departure  of  the  trains,  after  which  no  person  can 
be  admitted. 

'*  Time  Bills.  The  published  train  bills  of  this  company 
are  onljr  intended  to  fix  the  time  at  which  passengers  may 
be  certain  to  obtain  their  tickets  for  any  journey  from  the 
various  stations ;  it  being  understood  that  the  trains  shall 
not  depart  before  the  appointed  time.  Every  attention  will 
be  paid  to  insure  punctuality  as  far  as  it  is  practicable ;  but 
the  directors  give  notice  that  the  com  pan v  do  not  undertake 
that  the  trains  shall  start  and  arrive  at  the  time  specified  in 
the  bills  ;  nor  will  they  be  accountable  for  any  loss,  incon- 
venience, or  injury  which  may  arise  from  delaj'^s  or  deten- 
tion. The  right  to  stop  the  trains  at  any  station  on  the  line, 
though  not  marked  as  a  stopping  station,  is  reserved. 

"  The  grantinjf  of  tickets  to  passengers  to  places  off  the 
company's  line  is  an  arrangement  made  for  the  convenience 
of  the  public  :  but  the  company  do  not  hold  themselves  re- 
sponsible for  any  delay,  detention  or  other  loss  or  injury 
whatsoever  arising  off  their  lines,  or  from  the  acts  or  de- 
faults of  other  parties,  nor  for  the  correctness  of  the  times 
over  the  lines  of  other  companies,  nor  for  the  arrival  of  this 
company's  own  trainsin  time  for  the  nominally  correspond- 
ing train  of  any  other  company  or  party." 
5.  The  plaintiff  and  Mr.  Bigland  stated  that,  having  taken 
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tickets,  as  mentioned  in  paragraph  4,  the  train  left  Liver- 

Eool  two  or  three  minutes  after  2  p.m.,  and  arrived  at 
leeds  about  5.27  p.m.  [It  was  admitted  that  the  train  was 
27  minutes  late  at  Leeds ;]  and  that,  on  arriving  at  Leeds, 
they  found  that  the  train  of  the  North  Eastern  Railway- 
Company,  by  which  they  would  in  the  ordinary  course  have 
Eroceeded,  had  left  Leeds,  the  time  fixed  for  its  departure 
Bing  5.20  p.m.  They  therefore  proceeded  to  York  by  the 
next  train,  which  left  Leeds  at  5.55  p.m.,  and  arrived  at 
*York  at  7  p.m.  where  it  stopped.  On  inquiry,  they  [289 
found  that  the  next  train  from  York  to  Scarborough  would 
not  leave  unti^  8  p.m.,  and  was  timed  to  arrive  at  Scar- 
borough at  10  p.m.  Thereupon  they  took  a  special  train 
from  York  to  Scarborough,  and  arrived  there  between  8.30 
and  9  p.m.  If  the  plaintiff  had  been  able  to  catch  the  6.20 
North  Eastern  train  at  Leeds,  he  would,  in  the  ordinary 
course,  have  arrived  at  Scarborough  at  7.30  p.m.  • 

Neither  the  plaintiff  nor  Mr.  Sigland  had  any  business 
or  engagement  whatever  necessitating  his  arrival  at  Scar- 
borough at  any  particular  time. 

In  his  evidence, — which  was  admitted,  subject  to  objec- 
tion by  the  counsel  for  the  defendants, — the  plaintiff,  speak- 
ing of  what  had  passed  at  Manchester,  stated  as  follows : 
'*  A£y  friend  spoke  to  the  London  and  North  Western  guard. 
I  do  not  know  whether  he  was  the  guard  of  the  train  ;  but 
he  was  on  the  platform  regulating  the  trains,  holding  up  his 
hand  when  we  started,  f  heard  my  friend  ask  the  guard, 
'  Why  are  we  detained  V  The  guard  replied  that  some  train 
had  arrived  with  passengers,  the  passengers  of  which  train 
ordinarily  went  on  by  a  later  train,  and  there  was  delay  in 
putting  on  carriages  to  take  those  passengers  on  by  our 
train.  That  is  my  impression  and  recollection  of  the  words. 
It  is  the  substance  of  what  took  place.  We  were  delayed 
as  near  as  possible  half  an  hour, — twenty-five  to  thirty 
minutes;"  and  in  his  cross-examination  (looking  at  a  wit- 
ness for  the  defendants,  named  Blomerley),  hQ  said:  "I 
think  that  is  not  the  man.  I .  cannot  say  whether  I  should 
identify  him." 

Mr.  feiffland,  upon  the  same  point,  in  his  evidence  stated 
that  he  nad  a  conversation  with  the  guard,  and  that  the 
plaintiff  had  correctly  stated  that  conversation;  and,  on 
cross-examination  on  the  point,  he  said  that  he  could  not 
identify  the  guard,  but  knew  he  was  a  guard  by  his  dress ; 
that  he  did  not  know  how  many  guards  there  were  of  the 
train;  and  that  the  guard  told  him  that,  "if  we  had  been 
sent  on  at  the  proper  time,  we  should  not  have  taken  the 
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passengers  then  coming  in,  and  who  were  expected  to  go  by 
the  following  train;"  that  the  extra  delay  was,  to  have 
extra  carriages  put  on.  Mr.  Bigland  added  that  he  could 
not  say  what  train  was  referred  to,  or  anything  more  about 
it,  he  had  made  no  inquiries  whether  there  was  any  such 
290]  train ;  that  he  *could  not  identify  the  man.  On  his 
re-examination,  he  said  he  did  not  take  notice  if  the  man 
gave  directions  as  to  the  train  ;  that  he  saw  the  passengers 
coming  along  the  platform  ;  that  there  was  delay  in  putting 
on  carriages ;  that  he  did  not  know  where  the  passengers 
came  from ;  but  that  they  came  from  an  entrance  on  the 
right  hand  side,  and  he  saw  them  passing  ^long  past  the 
carriaffe  he  and  the  plaintiff  were  in. 

6.  if pon  this  evidence,  the  counsel  for  the  defendants  sub- 
mitted that  the  plaintiff  ought  to  be  nonsuited,  on  the  ground 
that  there  was  no  evidence  of  negligence  or  of  any  breach  of 
duty  by  the  defendants  or  of  the  contract  entered  into  in  the 
ticket  coupled  with  the  conditions.  But  the  learned  judge 
declined  to  nonsuit,  and  said  he  would  hear  the  whole  of  the 
evidence,  and  give  the  defendants  leave  to  appeal  upon  the 
question  whether  or  not  he  ought  to  have  nonsuited  the 
plaintiff. 

7.  The  defendants  called,  among  other  witnesses,  Mr. 
Fourdrinier,  the  chief  assistant  to  the  general  passenger  su- 
perintendent, who  described  the  line  over  which  the  defen- 
dants' train  had  to  run  in  passing  from  Lime  Street, 
Liverpool,  on  to  Leeds.  He  proved  that,  after  leaving 
Liverpool,  the  train  ran  for  31 J  miles  over  the  line  of 
the  defendant  company  to  Victoria  Station,  Manchester, 
where  it  came  upon  the  line  of  the  Lancashire  and  York- 
shire Railway  Company.  The  signals  for  the  admission  of 
the  train  on  to  the  line  of  the  Lancashire  and  Yorkshire 
company  were  regulated  by  and  under  the  sole  control  of 
the  Lancashire  and  Yorkshire  Railway  Company's  servants. 
From  Victoria  Station,  Manchester,  the  tr^in  ran  for  &  miles 
over  the  line  of  the  Lancashire  and  Yorkshire  Railway 
Company  to  Staleybridge  Junction,  where  it  entered  on  the 
line  of  the  Manchester,  SheflSield  and  Lincolnshire  Railway 
Company;  the  signals  regulating  the  admission  of  the 
train  being  under  the  sole  control  of  the  servants  of  the 
Manchester,  Sheffield  and  Lincolnshire  company.  From 
Staleybridge  Junction  it  ran  for  17  chains  over  the  line  of 
the  Manchester,  Sheffield  and  Lincolnshire  Railway  Com- 
pany, and  through  Staleybridge,  a  station  under  the  control 
of  the  Manchester,  Sheffield  and  Lincolnshii-e  company's  ser-. 
vants.    On  leaving  the  Manchester,  Sheffield  and  Imicoln- 
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shire  line,  the  train  ran  for  21J  miles  over  the  defendants' 
line  to  Heaton  Lodge  *  Junction,  where  it  came  upon  [291 
the  line  of  the  Lancashire  and  Yorkshire  Railway  Company, 
over  which  it  ran  for  a  distance  of  2J  miles  to  Dewsbury 
Junction,  which  2J  miles  were  under  the  sole  control  of  the 
LancasMre  and  Yorkshire  company's  servants.  On  leaving 
Dewsbu^  Junction,  it  ran  for  8}  miles  over  the  line  of  the 
defendants  to  Whitehall  Junction,  from  which  place  it  ran 
over  the  line  of  the  Midland  Railway  Company  a  distance 
of  16  chains,  which  16  chains  were  under  the  sole  control  of 
the  Midland  Railway  Company's  servants.  From  thence,  it 
ran  over  the  line  of  the  defendants  for  29  chains  into  the 
station  of  the  defendants  at  Leeds.  At  each  point  where 
the  train  entered  the  line  of  another  company,  the  signals  are 
under  the  sole  control  of  the  servants  of  the  company  whose 
line  is  entered.  Mr.  Fourdrinier  also  stated  that  the  times 
given  in  the  company's  time  tables  for  the  expected  arrival 
and  departure  of  trains  were  prepared  in  the  oflBce  of  the 
chief  passenger  superintendent,  and  under  his  supervision. 

8.  The  counsel  for  the  defendants  then  proposed  to  ask 
the  witness  whether  it  was  or  was  not  possible,  having  re- 
gard to  the  nature  of  the  traffic  on  such  a  line  as  this,  to  run 
trains  so  as  to  keep  punctually  their  appointed  time.  The 
question  was  objected  to  by  the  counsel  for  the  plaintiff,  and 
was  rejected  by  the  learned  judge,  who,  however,  reserved 
to  the  defendants  the  question  wnether  or  not  he  ought  to 
have  admitted  the  evidence. 

In  cross-examination  by  the  plaintiff's  counsel,  this  wit- 
ness stated  that  it  was  customary  in  his  department,  in  fix- 
ing the  time  of  arrival  of  trains,  to  bring  experience  to  bear 
in  providing  for  ordinary  delay,  and  to  take  into  considera- 
tion contingencies  arising  from  passing  junctions  and  run- 
ning over  lines  under  the  control  of  other  companies ;  and 
that  such  times  were  fixed  after  consultation  with  such  other 
companies. 

9.  Blomerley,  the  principal  guard  of  the  train,  which  is 
called  the  Leeds  Express,  gave  from  his  book  the  times  of 
arrival  and  departure  at  and  from  the  different  stations  upon 
the  journey  in  question,  showing  a  loss  of  2  minutes  in  start- 
ing from  Liverpool,  3  more  in  starting  from  St.  Helen's 
Junction,  5  more  at  Ordsall,  and  5  more  at  Manchester,  and, 
upon  the  whole  journey  from  Liverpool  to  Leeds  a  loss  of 
27  minutes, — the  train  arriving  at  *Leeds  at  5.27  p.m.  [292 
instead  of  6.0 ;  the  train  for  Scarborough  (a  North  Eastern 
train)  leaving  Leeds  at  5.20.  He  denied  that  he  had  had 
any  conversation  with  any  of  the  passengers  as  to  the  cause 
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of  the  delay,  or  that  there  was  longer  detentiou  at  any  of 
the  stations  than  was  necessary  to  get  the  passengers  in. 
But  he  admitted,  on  re-exaraination,  that  the  trains  had  not 
been  punctual  on  any  day  during  that  week. 

10.  Upon  this  evidence,  the  deiefidants'  counsel  submitted 
that  the  defendants  were  entitled  to  judgment,  on  the  fol- 
lowing (among  other)  grounds,  in  addition  to  those  already 
mentioned  in  paragrapli  6  of  the  case :  1.  That  it  was  cleanly 
shown  that  the  delay  was  not  occasioned  by  the  defendants' 
negligence.  2.  That  the  conditions  hereinbefore  set  out  pro- 
tected the  defendants  from  responsibility  for  delay  occa- 
sioned by  causes  other  than  the  negligence  of  their  own 
servants.  3.  That  the  delay  which  in  fact  caused  the  train 
to  arrive  too  late  to  catch  the  North  Eastern  train  at  Leeds, 
was  proved  to  have  been  occasioned  by  the  acts  of  persons 
over  whom  the  defendants  had  lio  control.  4.  That  the 
defendants  were  protected  by  the  terms  of  the  above  con- 
ditions from  the  consequence  of  the  train  failing  to  arrive 
in  time  for  the  plaintiff  to  catch  the  North  Eastern  train. 

11.  The  counsel  for  the  defendants  further  contended  that 
the  damages  claimed  by  the  plaintiff  were  too  remote,  and 
that  the  plaintiff  was  only  entitled  to  nominal  damages, 
or,  at  most,  to  such  damages  as  the  learned  judge  might 
think  fit  to  award  to  the  plaintiff  for  being  prevented  from 
arriving  at  Scarborough  until  10  p.m.  insteaa  of  the  time  at 
which  he  would  have  arrived  had  the  2  p.m.  train  from 
Liverpool  kept  the  published  time,  viz.,  7.30  p.m. 

12.  It  was  contended,  on  the  other  hand,  on  the  part  of 
the  plaintiff,  that  the  defendants  were  guilty  of  negligence 
in  failing  to  start  the  traiu  punctually  from  Liverpool,  and 
in  keeping  the  booking-office  open  until  the  time  fixed  for 
the  departure  of  the  train;  that  the  delays  which  subse- 
quently occurred  might  have  been  forseen  and  prevented ; 
and.  that  the  defendants  were  not  protected  from  the  conse- 
quences of  such  delays  by  their  regulations  and  conditions, 
inasmuch  as  such  regulations  and  conditions  could  only  ap- 
293]  ply  to  causes  over  which  the  defendants  had  no  *con- 
trol ;  and,  f uiither,  af  it  were  necessary  so  to  contend,  that, 
notwithstanding  the  conditions,  the  defendants  must  be  held 
liable  for  the  negligence  of  companies  over  whose  lines  they 
had  running  powers  ;  but  that  it  was  not  necessary  to  raise 
this  question,  as  there  was  sufficient  evidence  of  negligence 
of  the  defendants  on  their  own  line :  and,  lastly,  as  to  dam- 
ages, that  the  plaintiff  was  entitled  to  the  cost  of  the  special 
train,  as  he  was  justified  in  completing  the  contract  which 
the  defendants  had  failed  to  perform. 
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13.  The  judge  took  time  to  consider ;  and  on  the  4th  of 
December,  1874,  gave  the  following  judgment  in  favor  of  the 
plaintiff,  for  tlie  full  amount  claimed : 

Tills  is  an  action  by  a  gentleman  who  was  a  passenger  on  the  defendants'  rail- 
way, the  London  and  North  Western  Railway,  to  recover  damages  for  the 
alleged  negligence  of  the  company,  in  not  keeping  time.  On  the  18th  of  August 
last,  the  plaintiff,  wishing  to  go  from  Liverpool  to  Scarborough,  went  to  the 
London  and  North  Western  Station  at  Liverpool  and  took  a  first-class  ticket 
there  to  Scarborough  by  the  train  which,  according  to  the  company's  tables,  was 
to  leave  Liverpool  at  2  in  the  afternoon  and  arrive  at  Scarborough  at  half- past  7. 
The  train  was  called  the  Leeds  Express  Train.  The  London  and  North  West- 
em  Company  issued  a  through  ticket,  which  is  issued  by  the  London  and  North 
Western  Railway  Company,  subject  to  the  company's  regulations  and  to  the 
conditions  in  the  time  tables  of  the  respective  companies  over  whose  lines  this 
ticket  is  available. 

The  whole  of  the  line  is  not  on  the  London  and  North  Western  Railway  ;  but, 
to  Manchester,  81^  miles,  it  is  their  own 'line.  There  the  defendant  company 
run  on  the  Lancashire  and  Yorkshire,  and  then. on  the  Manchester,  Sheffield, 
and  Lincolnshire,  and  then  again  on  their  own  line ;  then  agAin  on  the  Lanca- 
shire and  Yorkshire ;  then  again  on  their  own  line ;  and  (wliether  for  a  short 
distance  on  the  Midland  before  arriving  at  Leeds,  I  do  not  know),  from  Leeds, 
on  the  North  Elastern  Railway,  through  York,  to  Scarborough. 

The  train  started  from  Liverpool  3  minutes  late,  and  it  lost  time  on  its  way  to 
Manchester,  where  it  arrived  13  minutes  late,  viz.,  3.18  p.m.,  instead  of  3.5. 
The  proper  time  to  leave  Manchester  was  3.20  ;  but  in  fact  they  did  not  leave 
until  3.35,  so  that  15  minutes  were  lost  there.  Something  was  said  about  its 
being  17  minutes,  but  I  cannot  find  that  in  the  evidence  of  the  guard  ;  the  dif- 
ference is  only  between  15  minutes  and  17  minutes,  viz.,  2  minutes.  Between 
leaving  Manchester  and  reaching  Leeds  more  time  was  lost,  and  the  train  reached 
Leeds  at  5.27,  instead  of  at  5,  or  27  minutes  late.  From  Leeds,  the  on  train 
was,  as  I  have  said,  a  North  Eastern  train,  and  the  plaintiff  missed  that  on 
train.  It  was  to  start,  according  to  the  time  tables  issued  by  the  London  and 
North  Western  Railway  Company,  at  5.30,  and  had  gone  7  minutes.  The  plain- 
tiff had  therefore  to  wait  until  the  next  train,  which  started  at  5.55,  to  reach 
York  at  7.  If  the  proper  train  had  not  been  missed  at  Leeds,  the  plaintiff  would 
have  reached  York  at  6.5  ;  but  in  fact  he  did  not  arrive  there  until  7.  There 
*was  no  train  on  until  8,  by  which,  if  it  kept  time,  he  would  have  [204 
reached  Scarborough  at  10.  The  plaintiff  considered  that  he  was  much  ill 
treated  by  the  company,  who,  having  agreed  that  he  should  reach  Scarlsorougli 
at  7.35,  proposed  that  he  should  not  reach  it  until  10  ;  that  this  was  the  result 
of  their  negligence,  not  of  any  circumstances  which  were  beyond  their  control  ; 
and  that  it  was  a  breach  of  contract ;  and  he  therefore  ordered  a  special  train  on 
to  Scarborough  (where  he  arrived  at  8.30),  for  which  train  he  paid  £11  10».  He 
now  sues  the  London  and  North  Western  Railway  for  damages  for  breach  of 
their  contract,  claiming  that  £11  10s.  as  the  damage  he  has  sustained.  The 
gprounds  of  the  defence  are, — first,  that  there  was  no  unreasonable  delay, — and, 
secondly,  even  if  there  were,  having  regard  to  the  contract  with  the  plaintiff, 
the  company  are  not  liable.  % 

1  think  there  was  an  unreasonable  delay.  It  must  be  assumed  that  ^ the  time 
published  by  the  company  in  their  time  tables  is  the  time  which  the  company 
consider  to  be  a  reasonable  time,  that  is  to  say,  the  time  in  which,  apart  from 
any  unusual  circumstances,  the  journey  can  be  well  performed.  Now,  in  this 
case,  there  were  no  such  unusual  circumstances  shown ;  and,  on  the  contrary, 
there  la  evidence  of  time  lost  on  moi^  than  one  occasion  simply  by  what  I  am 
obliged  to  consider  to  be  on  the  part  of  the  company,  and  in  the  words  of  the 
condition,  *'a  want  of  attention  to  insure  punctuality."  Such  was  the  keeping 
the  doors  open  at  Liverpool  to  the  last  moment  for  passengers,  and  thus  delay- 
ing the  train  and  the  passengers  who  were  punctual,  to  enable  passengers  who 
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were  not  punctual,  but  who  had  come  late,  to  join  the  train  with  their  luggage. 
Such  also  was  the  delay  at  St.  Helen's  Junction,  occasioned  by  the  shunting  of 
a  goods  train  belonging  to  the  defendant  company  at  the  time  this  train  was  due, 
and  which  stopped  this  train  at  that  station.  Such  was  the  delay  at  Ordsall 
Lane  for  a  local  train  of  the  defendants  :  and  such  also  the  delay  at  Manches- 
ter, to  put  on  an  extra  carriage,  in  order  to  take  passengers  who,  had  the  train 
not  been  late,  would  have  gone  by  the  next  train,  at  3.50.  The  loss  at  each  of 
these  places  was  very  trifling,  but  in  the  aggregate  it  amounted  to  15  minutes  in 
a  run  of  1  hour  and  5  minutes,  or  nearly  one-fourth  more  than  the  published 
time.  Probably  no  onfe  would  complain  of  such  a  loss  of  time,  if  the  journey 
had  ended  at  Manchester :  but  by  this  delay,  unfortunately,  the  on  train  from 
Leeds  was  lost,  and  that  loss  occasioned  a  further  delay,  and  then  the  on  train 
from  York  was  lost,  which  occasioned  still  further  delay.  Thus,  this  appa- 
rently small  loss  of  15  minutes  at  Manchester  was  sufficient  to  lead  to  a  delay  of 
2k  hours  in  reaching  Scarborough,  viz.,  arriving  at  10,  instead  of  7.80,  or  a  jour- 
ney of  8  hours  inst^id  of  a  journey  of  ok  hours. 

Now,  there  is  no  sufficient  explanation  given  of  the  delays  between  Liverpool 
and  Manchester  which  I  have  mentioned.  The  wish  to  give  the  greatest  pos- 
sible accommodation  to  the  greater  number  of  the  public  may  have  lead  to  a 
part  of  the  delay ;  and  the  pressure  of  the  regular  or  ordinary  traffic,  distin- 
guished from  anything  unusual,  may  have  been  such  as  to  have  also  contributed 
to  the  delay  :  but  I  hold  that  these  circum.stances,  if  existing,  are  no  sufficient 
answer  to  one  in  the  position  of  the  plaintiff.  I  fear,  upon  the  evidence,  that 
the  truth  is  that,  in  the  published  time  tables,  sufficient  time  is  not  allowed  for 
the  regular  and  ordinary  traffic  ;  and  I  am  of  opinion  that  in  this  case  proper 
attention  was  not  paid  to  insure  to  the  plaintiff  punctuality,  in  other  words  that 
there  was  negligence  on  the  part  of  the  company  and  their  servants. 
205]  *The  second  ground  is  that  the  company  are  relieved,  by  reason  of  the 
conditions, — that,  having  regard  to  their  contract,  they  are  exempt  from  lia- 
bility. I  stated  in  the  course  of  the  argument  that  I  held  that  the  plaintiff  is 
bound  by  these  conditions,  although,  as  he  stated,  he  in  fact  knew  nothing 
about  them.  They  are  referred  to  on  the  company's  ticket  ('),  and  they  bind 
him.  I  also  held,  on  the  construction  of  this  condition,  that  the  words  "  every 
attention  will  be  paid  to  insure  punctuality,"  would  cover  all  the  rest,  so  far,  at 
all  events,  as  the  line  of  the  London  and  North  Western  Railway  Company  is 
concerned.  I  cannot  do  better  than  read,  upon  the  construction  of  the  agree- 
ment, my  judgment  on  a  former  case  in  which  I  had  to  give  judgment  against 
the  London  and  North  Western  Railway  Company  on  the  5th  of  March,  1874, 
which  was  to  this  effect :  "  Apart  from  authority,  I  am  of  opinion  that  it  is  not 
the  true  construction  of  the  contract  that  the  company  can  be  relieved  from  the 
[consequences  of  the]  negligence  of  their  own  servants.  I  think  that  the  con- 
tract bound  the  company  to  this,  that  every  attention  would  be  paid  to  insure 
punctuality  as  far  as  practicable  ;  and  I  think  also  that  that  must  include  every 
attention  on  the  part  of  the  company's  servants  :  and  I  read  the  rule  to  be;  that, 
subject  to  every  attention-being  paid  by  the  company  and  their  servants  to  insure 
punctuality  as  far  as  is  practicable,  the  company  do  not  undertake  that  the  train 
should  arrive  at  the  time  stated,  and  will  not  be  accountable  for  any  loss,  incon- 
venience, or  injury  which  may  arise  from  delays  ;  and  that,  subject  as  before, 
the  company  do  not  hold  themselves  responsible  for  the  arrival  of  this  company's 
trains  in  time  for  the  nominally  corresponding  trains  of  any  other  company.  It 
is  true  that  the  latter  part  of  the  rule  is  introduced  by  the  word  *  but ':  and  the 
argument  for  the  company  is,  that  the  true  construction  of  the  whole  sentence 
is,  that  the  latter  part  accompanies  the  former  as  a  limit  to  it,  or  an  exception. 
But  I  think  that  less  violence  is  done  to  the  sentence  by  construing  it  not  to 
relieve  the  company  from  their  own  negligence,  than  by  construing  it  to  mean 
that  every  attention  will  be  paid  to  insure  punctuality,  but  we  do  not  bind  our- 
selves to  it,  and  we  are  at  liberty  to  neglect  that  and  pay  no  attention  at  all. 
The  company's  construction  makes  the  sentence  contradictory  in  itself.     I  think 

{})  See  Hendtrton  v.  Stcphenton,  Law  Rep.,  2  H.  L.,  Sc,  470. 


Vol.  I.]  COMMON  PLEAS  DIVISION.  257 


Le  Blanche  y.  London  and  North  Western  Railway  Co  1876 


also  the  public  have  a  right  to  say,  if  a  company  intends  to  be  protected  against 
their  own  negligence,  they  should  say  so." 

Now,  I  have  already  shown  that,  in  my  judgment,  there  was  negligence  du 
the  part  of  the  company  in  this  case ;  and  I  hold  that  the  condition  affords  no 
defence  to  that  negligence.  I  have  purposely  avoided  any  reference  to  any 
delay  oflf  the  company's  own  line.  The  arguments  of  Mr.  Russell  and  the 
facts  of  this  case  show  how  grievously  inconvenient  to  the  public  it  would  be 
if  that  condition,  that  the  company  will  not  be  responsible  for  any  delay  off 
their  own  line,  waa  held  to  be  a  legal  condition.  But,  if  I  were  called  upon 
to  decide  it,  I  do  not  at  present  see  my  way  to  holding  that  the  condition  is 
not  legal.  In  the  view  I  take  of  the  facts  of  this  case,  however,  I  am  not 
called  u|)on  to  decide  the  point.  The  delay  up  to  Manchester,  which  was  clearly 
on  their  own  line,  was  sufficient  to  lose  the  on  train,  which  occasioned  the  sub- 
sequent delay  in  arriving  at  York.  There  must,  therefore,  be  judgment  for 
the  plaintiff. 

The  question  then  arises  as  to  the  amount  of  damages, — whether  it  is  to  be 
'nominal  damages  or  more  than  nominal  damages ;  and  I  am  of  opinion  [296 
that  the  plaintiff  is  entitled  to  more  than  nominal  damages,  viz.,  to  the  £11  10«., 
the  costs  of  the  special  train.  In  contract  (not  in  tort),  a  man  can  recover  only 
such  money  damage  as  he  can  prove  to  have  been  occasioned  by  "the.  breach  of 
tlie  contract ;  whatever  annoyance  or  whatever  inconvenience  he  may  have  suf- 
fered, he  cannot  in  a  case  of  contract  recover  any  damages  for  that,  he  is  strictly 
confined  to  money  damages.  The  plaintiff  in  this  case  sustained  no  money 
damage  by  the  delay,  except  it  be  the  cost  of  the  special  train.  Had  he  gone  on 
from  York  by  the  eight  o'clock  train,  and  arrived  at  Scarborough  at  ten,  instead 
of  half-past  seven,  he  could  not  have  shown  any  pecuniary  damage  ;  but  he  said, 
"  I  wish  to  be  taken  on  by  a  special  train,  and  I  am  entitled  therefore  to  be  paid 
that  expense  ; "  and  in  principle  I  think  he  is.  I  cannot  better  state  the  prin- 
ciple than  in  the  words  of  Alderson,  B.,  in  Hamlin  v.  Oreat  Noi'thern  Ry.  Uo.C), 
That  was  a  case  in  which  there  was  no  on  train  for  the  plaintifE,  and  he  was 
delayed  that  night  at  the  place  ;  but,  in  the  course  of  the  argument,  Alderson,  B., 
said  :  **  The  principle  is,  that,  if  the  party  does  not  perform  his  contract,  the 
other  may  do  so  for  him  as  near  as  may  be,  and  charge  him  for  the  expense 
incurred  in  so  doing."  Then,  with  reference  to  the  particular  case  before  him, 
he  said  that  the  plaintiff  might  have  taken  a  post-chaise,  and  charged  it.  This 
was  in  the  year  1856,  where  Alderson,  B.,  lays  down  specifically  what  he  con- 
siders the  principle  where  a  man  is  suing  for  breach  of  contract.  That  ia,  in 
truth,  not  a  novel  principle  ;  it  is  familiar  to  us  all  in  cases  of  contract  for  work 
and  labor.  Under  the  circumstances,  I  think  that  principle  governs  this  case. 
Now,  I  do  not  mean  to  say  that  it  is  every  trifling  delay  that  would  justify  a 
refusal  to  wait ;  on  the  other  hand,  it  is  equally  obvious  that  a  train  might  be 
so  delayed  as  to  make  it  quite  justifiable  that  a  passenger  should  refuse  to  wait. 
A  passenger  might  arrive  at  twelve  at  noon,  and  be  asked  to  wait  till  eleven  at 
night.  That  would  of  course  be  out  of  the  question.  It  must,  therefore,  be  to 
a  certain  extent  a  question  of  degree  in  each  case  ;  and  I  think  that  the  difference 
in  the  case  between  a  journey  of  five  and  a  half  hours  and  a  j%^imey  of  eight 
hours  is  a  substantial  difference,  and  such  as  in  law  (whatever  otherwise  may  be 
thought  of  it)  to  justify  the  taking  a  special  train  ;  and,  if  so,  the  plaintiff  is 
entitled  to  charge  for  it.  I  do  not  hesitate  to  say  that,  on  the  question  of  dam- 
ages, I  have  had  great  difficulty  in  arriving  at  a  judgment.  The  cases  are  very 
bare  indeed  of  authority  ;  and  this  is  a  mere  dictum  of  Alderson,  B.,  which  is 
not  to  be  found,  I  believe,  in  the  other  reports  of  Hamlin  v.  Great  NortJiern 
Ry.  Co.  (').  Still  it  is  found  in  the  Law  Journal ;  and  it  is  consistent,  as  I  have 
said  before,  with  the  principle  which  is  quite  familiar  to  us  in  cases  of  con- 
tract. Therefore,  though  I  freely  admit  that  I  have  felt  great  doubt  on  the 
matter,  I  have  come  to  the  conclusion  that  I  am  bound  by  the  principle  enun- 
ciated by  Alderson,  B.,  and  therefore  I  give  judgment  for  the  plaintiff  for 
£11  10«. 


(»)  1  H.  A  N.,  408;  26  L.  J.  (Ex.),  at  p.  22. 

17  Eng.  Rep.  33 
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The  questions  for  the  opinion  of  the  court  were,  1.  Whether 
the  judgment  of  the  county  court  judge  in  favor  of  the 
plaintiff  was  correct, — 2.  Whether  the  plaintiff  was  entitled 
to  recover  the  damages  claimed  or  any  and  what  damages 
297]  other  than  nominal  *damages, — 8.  Whether  the  judged 
was  right  in  rejecting  the  evidence  tendered  on  behalf  of 
the  defendants. 

The  judgment  was  to  be  aflBrmed,  reversed,  or  varied,  in 
accordance  with  the  decision  of  the  court,  the  costs  to  abide  - 

th^  pvf*iit 

Nov.  22,  1875.  Berschell,  Q.C.  {Webster  with  him),  for 
the  defendants,  contended  that,  under  the  circumstances, 
the  company  were  not  liable  at  all,  and  at  all  events  not  to 
more  than  nominal  damages ;  that  the  contract  was  not  an 
absolute  agreement  on  their  part  that  the  train  should  arrive 
punctually  at  its  destination,  or  in  time  to  meet  the  corre- 
sponding trains  throughout  the  journey,  but  a  mere  state- 
ment of  what  the  company  intended  to  do,  or  at  the  most 
an  engagement  that  every  reasonable  effort  would  be  made 
on  their  part  to  insure  such  a  degree  of  exactitude  as  is 
practicable  under  ordinary  circumsstances ;  and  that,  at  all 
events,  the  judge  was  wrong  in  holding  that  the  plaintiff 
was  justified  in  hiring,  and  entitled  to  charge  the  company 
with  the  hire  of,  a  special  train  to  save  the  unimportant 
delay  disclosed  in  the  case.  They  referred  to  Stewart  v. 
London  and  North  Western  By.  Co.  (*),  Hurst  v.  Or  eat 
Western  By.  Co.  {%  Shand  v.  Peninsular  and  Oriental 
Co.  ('),  and  Henderson  v.  Stephenson  (*). 

[Denman,  J.:  That  which  the  plaintiff  relies  on  as  a  con- 
tract is  one  of  the  things  which  the  company  call  a  condition, 
in  which  they  profess  to  be  contrasting  that  which  they  un- 
dertake to  do  with  that  which  they  do  not  undertake.  We 
are  not  asked  to  say  whether  the  county  court  judge  was 
wrong  in  holding  that  upon  the  facts  proved  there  was  un- 
reasonable ^elay.     That  was  for  him.] 

C.  Bussell^  Q.C,  and  Crump^  conira,  contended  that, 
taking  the  ticket,  the  time  bills,  and  the  conditions  to  con- 
stitute the  contract  between  the  parties,  there  was  no 
engagement  on  the  part  of  the  company  that  there  should 
be  absolute  punctuality  through  the  journey,  still  a  duty 
was  imposed  upon  them  to  use  reasonable  care  to  complete 
the  several  stages  of  the  journey  within  the  times  respect- 
ively stipulated ;  and  that,  whether  they  had  performed 

(»)  1  H.  <b  C.  136 ;  8H  L.  J.  (Ex.),  199.  *      (»)  8  Moo.  P.  C.  (N.S.),  272. 
(«)  19  C.  B.(N.S.),310;  36  L.  J.  (C.P.),        {*)  La\r  Rep.,  2  H.  L.,  Sc,  470. 
264. 
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tlieir  contract  in  that  respect  or  not,  was  for  the  jury  or  (in 
this  *case)  for  the  county  court  judge,  whose  decision  [298 
on  the  facts  is  conclusive, — citing  Prevost  v.  Cheat  Eastern 
Ry,  Co.  ('),  and  Buckmaster  v.  Or  eat  Eastern  Ry.  Co.  (") ; 
and  that  the  damages  awarded  were  such  as  naturally  flowed 
from  the  breach  of  contract,  according  to  the  rule  laid  down 
in  Hamlin  v.  Oreat  Northern  Ry.  Co.  ('). 

Cur.  adv.  vult. 

Jan.  11.  The  judgment  of  the  court  (Brett,  Denman,  and 
Lindley,  JJ.)  was  delivered  by 

Beett,  J.:  This  was  an  appeal  from  a  judgment  of  the 
county  court  judge  sitting  at  feloomsbury.  •The  claim  was 
for  the  cost  of  a  special  train  from  York  to  Scarborough, 
which  train  the  plain tiflf  had  ordered  in  consequence  of  his 
being  brought  from  Liverpool  to  Leeds  too  late  for  the  ordi- 
nary train  from  Leeds  to  Scarborough.  The  plaintiff  took 
a  fii-st-class  ticket  at  the  defendants'  station  in  Liverpool  by 
the  2  p.m.  train  for  Scarborough,  via  Eccles,  Stalej^bridge, 
Huddersfield,  Leeds,  and  York.  The  ticket  had  indorsed 
on  it  the  words,  *' Issued,  &c.,  subject  to  the  company's 
regulations  and  to  the  conditions  in  the  time  tables  of 
the  respective  companies  over  whose  lines  this  ticket  is 
available." 

The  time  table  of  the  defendants'  company  contained  the 
following  notices  as  to  the  2  p.m.  train,  viz.: 

Leave  Liverpool        .        .        .    2.  0  p.m. 


Arrive  Manchester 
Leave  


Arrive  Leeds 
Leave  


3.  5 
3.20 

5.  0 
6.20 

6.  5 
7.30 


Arrive  York 
Arrive  Scarborough 

Certain  conditions  were  set  out  in  the  time  tables,  which 
were  the  subject  of  the  discussion. 

The  train,  under  circumstances  stated  in  evidence,  left 
Liverpool  two  or  three  minutes  after  2  p.m.,  left  Manchester 
at  3.35,  and  arrived  at  Leeds  at  5.27.  The  ordinary  and 
corresponding  *train  for  York  had  left  at  5.20.     The    [299 

Elaintiff  proceeded  to  York  by  the  next  train,  which  left 
leeds  at  5.66,  and  arrived  at  York  at  7  p.m.  The  next  train 
then  from  York  to  Scarborough  would  leave  at  8  p.m.,  and 
was  timed  to  arrive  at  Scarborough  at  10  p.m.     The  plaintiff 

(»)  18  L.  T.  (N.S.),  20.  •  (•)  28  L.  T.  (KS.),  471. 

(«)  1  H.  A  N.,  408 ;  26  L.  J.  (Ex.),  20. 
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•thereupon  took  a  special  train  by  which  he  arrived  at  Scar- 
borough between  8.30  and  9  p.m. 

The  county  court  judge  came  to  the  conclusion  that  there 
was  a  want  of  attention  to  insure  punctuality,  and  an  un- 
reasonable delay  whilst  the  train  was  on  the  defendants' 
line,  which  caused  the  late  arrival  at  Leeds  and  the  loss  of 
the  ordinary  train  to  Scarborough ;  and,  refusing  to  non- 
suit the  plaintiff,  he  held  tliat  the  plaintiff  was  justified  in 
taking  the  special  train,  and  was  entitled  to  charge  the  cost 
of  it  against  the  defendants. 

The  conditions  before  referred  to  were  as  follows  : 

"  1.  The  arrival  time  denotes  when  the  trains  may  be  ex- 
pected ;  but  the  passengers,  to  insure  being  booked,  should 
be  at  the  principal  stations  five  minutes  earlier,  and  the 
intermediate  stations  ten  minutes  earlier.  The  doors  of  the 
booking-office  will  be  closed  punctually  at  the  hours  fixed 
for  the  departure  of  the  trains ;  after  which  no  person  can 
be  admitted. 

'*  2.  Time  Bills.  The  published  time  bills  of  this  company 
are  only  intended  to  fix  the  time  at  which  passengers  may 
be  certain  to  obtain  their  tickets  for  any  journey  from  the 
various  stations  ;  it  being  understood  that  the  trains  shall 
not  start  before  the  appointed  time.  Every  attention  will  be 
paid  to  insure  punctuality  as  far  as  it  is  pmcticable  ;  but 
the  directors  give  notice  that  the  company  do  not  undertake 
that  the  trains  shall  start  or  arrive  at  the  time  specified  in 
the  bills  ;  nor  will  chey  be  accountable  for  any  loss,  incon- 
venience or  injury  which  may  arise  from  delays  or  deten- 
tion. The  right  to  stop  the  trains  at  any  station  on  the  line, 
though  not  marked  as  a  stopping  station,  is  reserved. 

''3.  The  granting  of  tickets  to  passengers  to  places  off  the 
company's  line  is  an  arrangement  made  for  the  convenience 
of  the  public;  but  the  company  do  not  hold  themselves  re- 
sponsible for  any  delay,  detention,  or  other  loss  or  injury 
whatsoever  arising  off  their  lines,  or  from  the  acts  or  de- 
faults of  other  parties,  nor  for  the  correctness  of  the  times 
over  the  lines  of  other  companies,  nor  for  the  arrival  of  this 
company's  own  trains  in  time  for  the  nominally  corre- 
sponding train  of  any  other  company  or  party." 

It  was  argued  before  us  on  behalf  of  the  defendants,,  the 
appellants,  that,  taking  the  ticket,  the  time  table,  and  the 
conditions  together,  there  was  no  contract  at  all  as  to  any 
time  of  arrival ;  that  there  was  no  contract  to  arrive  at  the 
times  stated  in  the  time  table ;  that  there  was  no  contract  to 
make  reasonable  effort  to  arrive  at  the  stated  times  ;  that, 
even  if  negligence  were  proved,  by  reason  of  which  the 
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train  did  not  arrive  in  a  reasonable  time  and  damage 
*were  thereby  caused,  the  conditions  saved  the  de-  [300 
fendants  from  any  liability ;  that  no  question  could  be 
raised  as  to  whether^  the  conditions  were  or  were  not  reason- 
able, for  the  Railway  and  Canal  Traffic  Act  did  not  apply 
to  contracts  for  the  conveyance  of  passengers ;  that  tliere 
was  no  evidence  of  negligence  or  want  of  reasonable  effort ; 
that,  at  all  events,  the  plaintiff  was  not  entitled  under  the 
circumstances  to  take  and  charge  the  defendants  with  a 
special  train. 

It  was  argued  for  the  plaintiff,  that  either  there  was  an 
express  contract  that  the  defendants  would  use  every  atten- 
tion to  insure  punctuality  as  far  as  practicable,  or  an  im- 
plied contract  that  they  would  make  reasonable  efforts  that 
the  trains  should  ariiv^  at  the  stated  times  ;  that  there  was 
evidence  of  negligence  oh  the. part  of  the  defendants  which 
caused  the  delay ;  and  that  the  plaintiff  was  reasonably 
justified  in  taking  the  special  train,  and  was  therefore  jus- 
tified in  charging  the  cost  of  it  to  the  defendants. 

The  questions  are, — first,  what  facts  and  documents 
formed  the  contract, — secondly,  what  was  the  contract,- — 
thirdly,  was  there  any  evidence  of  breach  of  contract, — 
fourthly,  were  the  damages  such  as  might  be  legally  pro- 
nounced. 

As  to  the  first,  we  are  of  opinion  that  the. facts  and  docu- 
ments which  formed  the  contract  were  the  taking  and  grant- 
ing the  ticket,  the  ticket,  the  time  tables,  and  the  conditions. 
If  there  were  no  conditions,  or  if  the  ticket  did  not  refer  to 
them,  it  would  be  necessary  to  infer  the  terms  of  the  con- 
tract by  implication  from  the  fact  of  granting  and  receiving 
a  ticket  for  such  a  service  as  carriage  by  railway  ;  but  it  is 
clear,  as  it  seems  to  us,  that  the  passenger  is  referred  to 
the  conditions  to  find  the  modifications  of  the  contract  which 
would  be  implied  without  them.  It  is  that  reference  which 
makes  them  part  of  the  contract. 

But  then,  as  to  the  second  question,  the  reference  cannot 
in  such  case  make  only  the  negative  or  restrictive  parts  of 
the  conditions  binding  as  parts  of  the  contmct ;  it  must 
equally  make  the  affirmative  and  explanatory  parts  of  the 
conditions  parts  of  the  contract.  Tne  first  condition  and 
the  first  part  of  the  second,  taken  together,  seem  to  amount 
to  a  contract  that  every  person  who  arrives  at  a  chief  sta- 
tion five  minutes  before,  or  at  an  intermediate  station  ten 
minutes  before,  the  advertised  time  of  departure  of  a  train, 
*shall  receive  a  ticket  to  be  carried  and  shall  be  carried  J]301 
hy  that  train.    The  second  part  of  the  second  condition  is 
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relied  upon  by  the  company,  and  we  think  rightly  relied 
upon  to  modify  the  contract  which  would  witliout  it  be  im- 
plied, and  to  prevent  the  advertising  of  the  times  of  arri- 
val and  departure  from  amounting  to#an  absolute  contract 
that  the  train  will  arrive  or  depart  exactly  at  such  time.  It 
prevents  any  liability  for  any  loss,  inconvenience,  or  injury 
which  may  arise  from  delays  or  detention,  however  long, 
considered  as  mere  delay  or  detention  ;  that  is  to  say,  the 
company  does  not  contract  that  there  will  not  in  fact  be  de- 
lay or  detention  of  the  longest  period.  For  instance,  the 
company  does  not  contract  against  delay  or  detention, 
however  long,  caused  by  snow,  or  accident,  or  the  like. 
But,  as  the  negative  and  restrictive  part  of  the  condition  is 
part  of  the  contract,  so  we  think  is  the  affirmative  and  ex- 
planatory part.  We  therefore  thiyk  that  the  defendants 
did  by  the  statement  to  that  effect  in  the  conditions  con- 
tract that  they  would  pay  every  attention,  that  is  to  say, 
make  every  reasonable  eftorfc,  to  insure  punctuality  as  far 
as  practicable.  We  further  think  that  without  the  con- 
ditions there  must  be  an  implied  contract  that  the  defen- 
dants would  use  reasonable  efforts  that  trains  should  both 
start  and  arrive  at  the  stated  times,  and  that  there  is 
nothing  in  th^  conditions  to  restrict  that  undertaking.  The 
third  condition,  in  the  like  manner,  negatives  an  absolute 
contract  that  punctuality  shall  be  observed  either  by  the 
defendants  or  by  the  otner  companies,  and  negatives  any 
responsibility  of  the  defendants  for  the  defaults  as  to 
punctuality  of  the  other  companies,  as,  for  example,  for 
even  a  want  of  reasonable  effort  by  those  companies  to 
insure  punctuality  ;  but  it  does  not  absolve  the  defendants 
from  using  reasonable  efforts  on  their  part  to  meet  the  cor- 
responding trains  of  the  other  companies. 

The  next  question  is,  whether  there  was  any  evidence  of 
a  neglect  by  the  defendants'  servants  of  the  contract  to 
make  every  reasonable  effort  to  insure  punctuality,  and  of 
such  neglect,  if  any,  being  a  cause  of  the  injury  alleged  by 
the  plaintiff.  Now,  we  do  not  think  that  the  mere  fact  of 
there  being  some  want  of  punctuality,  either  in  starting  a 
train  from  its  first  or  any  intermediate  station,  or  in  the 
arrival  at  any  station,  would  be  necessarily  any  evidence  of 
302]  a  want  of  reasonable  effort.  A  delay  of  *a  few 
minutes  in  the  original  starting  may,  as  it  seems  to  us,  ob- 
viously occur  though  every  reasonable  effort  is  made  to 
start  the  train  punctually,  and  therefore  would  of  itself  be 
no  evidence  which  ought  to  be  acted  upon  ot*  left  to  a  jury 
of  a  want  of  reasonable  effort.     If  any  delay,    however 
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short,  is  to  be  evidence  of  a  breach  of  contract,  the  com- 
pany is  practically  bound  to  an  absolute  contract  to  start 
to  the  moment,  which  we  have  held  is  not  the  true  construc- 
tion of  their  contract.  Neither  is  the  mere  fact  of  some 
unpunctuality  in  arriving  at  or  leaving  an  intermediate  sta- 
tion evidence  by  itself  of  a  neglect  of  a  reasonable  effort 
to  secure  punctuality.  But  an  unusual  or  long  delay 
would,  we  think,  be  evidence  calling  upon  the  company  to 
account  for  it  by  showing  that  it  occurred,  as,  by  the  burst- 
ing of  an  engine  pipe,  or  collision,  or  snow  or  wet  prevent- 
ing friction,  or  accident,  or  by  a  sudden,  unexpected,  and 
not  to  be  reasonably  expected,  pressure  of  passengers, — 
something  which  prevented  punctuality,  notwithstanding 
reasonable  efforts  to  secure  it  were  made. 

We  think  that,  in  this  case,  the  delay  of  fifteen  minutes 
in  starting  from  Manchester  was  of  itself  suflBicient  to 
require  explanation ;  that  the  delay  at  St.  Helen's  Junc- 
tion required  explanation ;  and  that  these  two  facts  were 
evidence  of  negligence,  that  is  to  say,  of  want  of  reason- 
able eflfort  to  be  punctual.  We  should  observe  that  we 
need  not  agree  and  do  not  agree  with  the  idea  that  the  de- 
fendants ought  to  have  closed  the  doors  at  Liverpool  before 
the  adverti^  time,  in  order  to  shut  out  tardy  passengers ; 
for,  the  first  condition  contains  an  undertaking  that  the 
booking-office  will  be  closed  punctually,  and  tne  second 
that  the  train  will  not  start  from  any  station  before  the  ad- 
vertised time.  But,  as  we  have  said,  we  think  there  was 
evidence  of  negligence  on  the  part  of  the  defendants  which 
caused  delay  in  leaving  Manchester  ;  and  we  further  think 
that  there  was  evidence  that  the  delay  in  leaving  Manches- 
ter was  a  cause  of  the  too  late  arrival  at  Leeds,  and  so  of 
the  impossibility  of  arriving  in  time  at  Scarborough.  If 
there  was  evidence,  we  have  no  right  to  interfere  with  the 
conclusion. 

As  to  the  damages,  we  think  that  the  rule  attributed  to 
Alderson,  B.,  in  Hamlin  v.  Or  eat  Northern  Ry,  Co.  Q^  is  a 
good  expression  of  the  law.  We  think  it  may  properly  be 
said  that,  if  *the  partv  bound  to  perform  a  contract  [303 
does  not  perform  it,  the  other  party  may  do  so  for  him  as 
reasonably  near  as  may  be,  and  char&^e  him  for  the  reason- 
able expense  incurred  in  so  doing.  The  same  rule  is  laid 
down  by  Blackburn,  J.,  in  the  case  of  Hobbs  v.  London 
and  South  Western  Ry.  Co.  (*),  who  says:  ''The  general 
rule  is  that  the  damages  to  be  recovered  in  an  action  for  a 

(1)  1  H.  <fc  N.,  408;   26  L.  J.  (Ex.),  at        (^  ^^  R^P-*  10  Q:  6.,  Ill ;  44  L.  J. 
p.  22.  (Q.B.),  49,  at  p.  G2. 
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breach  of  contract  to  supply  something  are,  the  difference 
between  that  which  should  have  been  supplied  and  the  cost 
of  obtaining  something  Equally  good,  or,  if  that  is  not 
attainable,  of  the  best  substitute.'"  We  think  that  in  this 
case  there  was  evidence  upon  which  the  county  court  judge 
might  not  unreasonably  find,  and  has  in  effect  found,  that 
the  plaintiff  was  not  reasonably  called  upon  to  wait  at  York 
for  the  late  train,  and  might  reasonably  take  the  special 
train  to  Scarborough,  being  for  such  a  distance  at  such  a 
price  ;  and  therefore  we  think  that  the  county  court  judge 
was  justified  in  law  in  holding  that  the  plaintiff  might 
charge  the  defendants  with  the  cost  of  the  special  train. 

We  do  not  say  that,  in  every  case  of  a  passenger  missing 
a  train  in  correspondence  with  that  in  which  he  is,  though 
he  miss  it  by  the  default  of  the  company's  servants,  he  is 
therefore  entitled  immediately  to  take  a  special  train  for 
any  distance  at  any  cost,  or  that  a  judge  or  jury  would  be 
bound  to  allow  in  every  case,  or  justitiedtin  allowing  in 
every  case,  for  the  cost  of  a  special  train.  The  question 
must  always  be  whether  it  was  a  reasonable  thing  to  do, 
having  regard  to  all  the  circumstances.  Where  to  take  a 
special  train  is  a  reasonable  thing  to  do,  we  are  of  opinion 
that  it  is  a  sufficiently  natural  result  of  the  breach  of  con- 
tract to  bring  it  within  the  legal  rule. 

We  are  of  opinion  that  the  judgment  appealed  against 
was  substantially  correct,  and  that  the  appeal  must  be  dis- 
missed, with  costs.  Avpeal  dismissed,  with  costs. 


Feb.  16.   Against  this  judgment  the  defendants  appealed. 

Herschell,  Q.C.,  and  Webster^  for  the  defendants. 

Russell,  Q.C.,  and  Crump,  for  the  plaintiff. 

The  following  authorities  were  cited  in  addition  to  those 
304]  cited  -^below :  Phillips  v.  Clark  (') ;  Or  ill  v.  Oenerat 
Iron  Screw  Collier  Co.  {').  ^^,.  ^^^  ^^ 

May  10.  The  following  judgments  were  delivered : 
Cleasby,  B.:  In  this  case  the  plaintiff  had  taken  a  rail- 
way ticket  at  the"  defendants'  station  at  Liverpool  for  a 
journey  from  Liverpool  to  Scarborough.  Some  portions  of 
the  line  belonged  to  the  defendants,  but  other  portions  of 
the  line  belonged  to  other  companies. 

According  to  the  time  tables  the  time  for  the  starting  of 
the  train  from  Liverpool  w^as  2  p.m.,  and  for  arrival  at 
Scarborough,  7.30.     The  time  for  arrival  at  Leeds  was  5 

(»)  2  C.  B.  (N.S.),  156;  26  L.  J.  (C.P.),  168.  (»)  Law*  Rep.,  1  C.  P.,  600. 
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o'clock,  and  the  train  to  carry  the  plaintiff  on  to  Scarbo- 
rough left  Leeds  at  6.20.  But  the  train  was  twenty-seven 
minutes  late  at  Leeds,  arriving  at  6.27,  and  the  train  for 
Scarborough  had  then  left.  The  plaintiff  proceeded  by  the 
next  train  to  York,  and  finding  that  the  next  train  for  Scai-- 
borough  would  arrive  at  10  o'clock,  he  took  a  special  train, 
bv  which  he  arrived  at  Scarborough  between  8.30  and  9 
o  clock.  The  cost  of  the  special  train  was  £11  10^.,  and 
the  action  was  brought  in  the  county  court,  the  plaintiff 
recovering  as  damages  the  £11  10^.  expended  in  completing 
the  journey  as  before  mentioned. 

The  principal  question  argued  before  us  was  the  effect  of 
the  conditions  referred  to  in  the  railway  ticket  which  formed 
part  of  the  contract  of  carriage. 

These  conditions,  so  far  as  the  present  question- is  con- 
cerned, were  in  these  terms : 

*'The  arrival  time  denotes  when  the  trains  maybe  ex- 
pected, but  the  passengers  to  insure  being  booked  should 
be  at  the  principal  stations  five  minutes  earlier,  and  the  in- 
termediate stations  ten  minutes  earlier.  The  doors  of  the 
booking-office  will  be  closed  punctually  at  the  hours  fixed 
for  the  departure  of  the  trains,  after  which  no  person  can 
be  admitted. 

"Time  Bills.  The  published  train  bills  of  the  company 
are  only  intended  to  fix  the  time  at  which  passengers  may 
be  certain  to  *obtain  their  tickets  for  any  journey  [305 
from  the  various  stations,  it  being  understood  that  the  trains 
shall  not  start  before  the  appointed  time.  Every  attention 
will  be  paid  to  insure  punctuality  as  far  as  it  is  practicable, 
but  the  directors  give  notice  that  the  company  do  not  un- 
dertake that  tlie  trains  shall  start  or  arrive  at  the  time  speci- 
fied in  the  bills,  nor  will  they  be  accountable  for  any  loss, 
inconvenience,  or  injury  which  may  arise  from  delays  or  de- 
tention. The  right  to  stop  the^trains  at  any  station  on  the 
line,  though  not  marked  as  a  stopping  station,  is  reserved. 
The  CTanting  of  tickets  to  passengers  to  places  off  the  com- 
panjrs  line  is  an  arrangement  made  for  the  convenience  oi 
the  public ;  but  the  company  do  not  hold  tliemselves  re- 
sponsible for  any  delay,  detention,  or  other  loss  or  injury 
whatsoever  arising  off  their  lines,  or  from  the  acts  or  de- 
faults of  other  parties,  nor  for  the  correctness  of  the  times 
over  the  lines  of  other  companies,  nor  for  the  arrival  of 
this  company's  own  trains  in  time  for  the  nominally  corre- 
sponding train  of  any  other  company  or  party." 

It  was  argued  on  behalf  of  the  defendants,  that  the  effect 
of  these  conditions  was  to  exempt  them  from  responsibility 
17  Ex\G.  Rep.  34 
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in  respect  of  the  trains  not  arriving  at  the  time  specified. 
The  plaintiff  contended  that,  taking  the  whole  together, 
they  were  not  absolved  from  the  consequences  of  delay  if  it 
could  be  attributed  to  any  want  of  attention  on  their  part  to 
insure  punctuality. 

It  appears  to  me  that  the  only  reasonable  construction  of 
these  conditions  is,  that  the  defendants  undertake  no  re- 
sponsibility whatever  in  relation  to  the  arrival  of  trains  at 
particular  times  to  meet  other  tmins.  The  language  must 
be  considered  with  reference  to  the  subject-matter  to  which 
it  relates,  viz.,  arrival  of  trains,  and  the  defendants  may  be 
well  understood  to  say,  such  are  the  uncertain  exigencies  of 
traflSc  requiring  trains  sometimes  much  heavier  than  at 
other  times,  so  uncertain  are  the  times  occupied  in  the  let- 
ting passengers  out  with  all  their  luggage,  and  taking  them 
in  ^11  which  is  inevitable  unless  there  are  to  be  great  dis- 
appointments), and  so  many  other  causes  such  as  the 
state  of  the  rails,  fogs,  very  high  winds,  &c.,  affect  the  times 
of  arrival  that  we  do  not  accept  any  responsibility  for  delay 
beyond  the  times  advertised.  The  times  are  advertised,  for 
convenience,  at  which  we  expect  and  have  a  right  to  expect 
306]  from  our  arrangements  that  the  *trains  will  arrive,  but 
we  do  not  bind  ourselves  that  they  shall  do  so.  The  words 
are :  *'  The  directors  give  notice  that  the  company  do  not  un- 
dertake that  the  trains  shall  start  or  arrive  at  the  time  speci- 
fied in  the  bills,  nor  will  they  be  accountable  for  any  loss, 
inconvenience,  or  injury  which  may  arise  from  delays  or 
detention."  No  language  can  possibly  be  clearer  or  more 
free  from  ambiguity  than  this,  and  it  is  the  language  ex- 
pressly directed  to  what  their  responsibility  or  contract  is. 

It  appears  to  me  that  it  would  be  unreasonable  to  read 
this  clear  language  of  contract  as  controlled  by  the  vague 
assurance  given  before  that  ever}'^  attention  will  be  given  to 
insure  punctuality  so  far  as.it  is  practicable.  No  one  would 
think  of  entering  into  so  indefinite  a  contract,  and  for  the 
same  reason  it  ought  not  to  cut  down  a  contract  clearly  ex- 
pressed. 

Indeed,  to  hold  the  language  of  exemption  as  only  appli- 
cable when  there  had  been  no  want  of  attention  to  insure 
Junctualitjr  would  practically  deprive  the  defendants  of  the 
enefit  of  it,  by  compelling  them  to  satisfy  the  severest  test 
of  opinion  as  to  what  might  possibly  have  been  done  to  pro- 
duce a  result  which  practically  cannot  be  made  certain. 
Their  position  would  be  hopeless  if  they  had  in  every  case 
of  delay  to  make  out  satisfactorily  that  every  such  attention 
had  been  paid. 
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A  break  down  might  take  place  on  the  line,  and  it  might 
be  traced  to  some  negligence  of  the  company's  servants  in 
not  shunting  or  signalling  properly,  and  the  consequence 
would  be  that  every  passenger  in  the  train  which  followed 
would  have  a  cause  of  action  for  being  delayed  beyond  thft 
time. 

I  must  say  that  it  appears  to  me  that  there  is  no  binding 
contract  as  to  the  particular  time  of  arrival,  either  as  an  ab- 
solute contract,  or  a  contract  that  every  attention  should 
be  paid  to  insure  it,  which  is  all  we  have  to  consider  in  the 
present  case. 

The  contract  of  carriage  would  continue,  involving  cer- 
tain obligations  on  the  part  of  the  carriers  in  carrying  it 
into  effect  fairly  and  reasonably  both  as  regards  time  and 
other  matters,  but  we  are  not  dfealing  with  the  general  ques- 
tion, but  only  with  the  question  whether  they  are  responsi- 
ble in  respect  of  the  times  mentioned  in  the  tables  not  being 
kept,  and  for  the  reasons  given  I  am^  of  opinion  that  they 
are  not. 

*This  makes  it  unnecessary  to  consider  the  other  [307 
question  discussed  before  us,  viz.,  whether  the  expenses  of 
the  special  train  could  be  properly  recovered.  But,  without 
saying  that  in  no  case  whatever  could  the  traveller  charge  the 
expense  of  a  special  train  as  part  of  his  damages,  I  feel  justi- 
fied in  expressing  my  opinion  that  every  person  disappointed 
through  some  default  of  the  company  in  catching  a  pariricular 
train  would  not  be  entitled,  as  a  matter  of  law,  to  reinstate 
himself  as  nearly  as  he  could  by  means  of  a  special  train, 
and  if  the  county  court  judge  acted  upon  the  view  that  in 
general  be  would  be  entitled  to  do  so,  I  think  he  would  have 
been  wrong,  and  I  can  suggest  no  better  guide  upon  the 

Juestion  of  damage  than  that  given  in  the  judgment  of  Lord 
ustice  Mellish.     For  the  above  reasons  it  appears  to  me 
that  the  judgment  already  given  should  be  reversed. 

James,  L.J.:  I  am  of  opinion  that  the  company  are  not 
entitled  to  strike  out  from  the  contract  the  words,  "But 
every  attention  will  be  given  to  insure  punctuality  so  far  as 
it  is  practicable,"  and  to  treat  this  as  a  mere  vague  assurance 
having  no  legal  operation,  involving  no  legal  responsibility, 
but  only  a  responsibility  to  public  opinion,  to  be  enforced 
by  letters  to  the  Times  or  a  local  journal. 

I  agree,  however,  that  it  is  to  be  read  in  connection  with 
the  very  clear  stipulations  that  the  company  are  not  to  be 
accountable  for  any  loss,  inconvenience,  or  injury  which 
may  arise  from  delays  or  detention. 
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It  appears  to  me  that  the  whole  sentence  is  capable  of  a 
reasonaole  and  consistent  legal  operation. 

The  contract  is  to  be  read  as  if  it  were  a  contract  made 
with  regard  to  that  particular  train  on  that  particular  day, 
Just  as  if  somebody  else,  not  the  company,  had  made  for 
that  day  arrangements  enabling  them  to  take  passengers 
from  Liverpool  to  Scarborough. 

The  company  might  reasonably  stipulate  that  it  would 
not  be  answerable  for  any  delay  occasioned  by  anything  ou 
the  line,  any  block  at  a  station,  any  break  down  of  any 
other  train,  or  any  of  the  innumerable  accidents  which  do 
occur,  and  must  occur  constantly  on  every  line  of  traflBc. 
308]  But,  at  the  same  time,  it  might  *well  promise  and 
undertake  that,  so  far  as  regarded  that  particular  train,  or 
that  particular  journey,  e\erj  attention  would  be  given  to 
insure  punctuality. 

If  we  consider  the  immense  extent  and  complication  of  a 
modern  railway  system  and  network  in  England^  it  would 
be  most  unreasonable*  to  put  a  construction  on  such  a  docu- 
ment as  the  one  before  us,  which  would  enable  any  passenger 
delayed  anywhere  to  put  the  whole  traffic  arrangements,  and 
the  conduct  of  the  whole  railway  staff,  on  its  trial  before  a 
judge  or  jury.  It  is  quite  possible,  and  not  improbable, 
that  the  negligence  or  blunder  of  officials  in  London  or  at 
Carlisle,  of  the  guard  of  a  goods  train,  a  pointsman,  or  sig- 
nalman, might  derange  the  traffic  so  as  to  cause  a  block  or 
delay  on  a  oranch  line  hundreds  of  miles  away.  And,  to 
my  mind,  it  is  not  to  be  endured  that  for  such  a  negligence 
as  that  the  company  is  to  be  liable  to*  every  passenger  every- 
where delayed  hy  it.  * 

Again,  it  appears  to  me  that  the  company  mu6t  be  at  lib- 
ertj'  to  accept  any  traffic  brought  to  it,  a  special  train  for 
the  Queen  or  a  royal  visitor,  to  accept  an  army  of  volunteers 
or  excursionists,  although  it  thereby  disabled  itself  later 
in  the  day  from  keeping  the  times  mentioned  in  its  time 
tables.  But  if  we  read  tne  contract  reddendo  singula  sin- 
gvZis  as  applicable  and  limited  to  each  particular  train  for 
each  particular  journey,  then  we  can  reasonably  construe 
the  statement  in  the  conditions  as  a  promise  that  the  per- 
sons having  the  control  and  management  of  that  train  for 
that  journey,  will  pay  every  reasonable  attention,  so  far  as 
it  is  practicable  for  them,  to  insure  punctuality,  viz.,  that 
they  will  not  be  guilty  of  wilful  delay  or  reckless  loitering. 
I  am  of  opinion  that  there  was  some  evidence  before  the 
county  court  judge  to  justify  a  conclusion  that  there  was 
such  wilful  delay. 
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In  the  time  tables  a  margin  of  fifteen  minutes  was  allowed 
at  Manchester.  Now,  according  to  the  regulations,  every 
persoa  minded  and  entitled  to  go  on  from  Manchester  by 
that  train  ought  to  have  been  with  his  luggage  on  the  plat- 
form, ready  to  start  at  3.20,  and  it  does  appear  to  me,  as 
it  did  to  the  county  court  judge,  that  if  proper  attention 
had  been  then  and  there  paid  to  insure  punctuality,  the 
passengers  getting  out  at  Manchester  would  have  been  im- 
mediately got  out,  and  the  passengers  getting  in  would  have 
been  got  in  without  a  minute's  delay,  and  if  this  had  been 
*done  the  further  delays  between  Manchester  and  [309 
Leeds  would  in  all  probability  have  been  avoided ;  for  we 
all  know  that  the  want  of  punctuality  of  a  train  in  the  early 
part  of  its  journey  is  almost  invariably  followed  by  disar- 
rangements and  further  delays  in  the  further  prosecution  of 
its  journey.  But  I  am  not  satisfied  that  in  dealing  with  that 
question  of  fact,  viz.,  whether  there  was  a  breach  of  the  con- 
tract, the.county  court  judge  rightly  construed  the  contract 
or  rightly  apprehended  what  would  be  a  breach  of  it.  I  am 
not  satisfied  that  he  put  the  question  to  himself  in  this  way : 
Were  the  persons  having  the  control  and  management  and 
conduct  of  the  train  on  that  day  guilty  of  wilful  delay  or 
reckless  loitering  'i 

With  respect  to  the  remaining  question,  whether  the  plain- 
tiff was  entitled  to  take  the  special  train,  I  certainly  snould 
not  myself  have  arrived  at  the  same  conclusion  as  the  county 
court  judge.  I  agree  that  the  general  rule  is  that  a  person 
with  whom  a  contract  has  been  broken  has  a  right  to  fulfil 
that  contract  for  himself  as  nearly  as  may  be,  but  he  must 
not  do  this  unreasonably  or  oppressively  as  regards  the 
other  party,  or  extravagantly.  I  should  myself  nave  held 
it  most  unreasonabte  and  oppressive  for  the  plaintilf  to  have 
taken  a  special  train  merely  to  get  in  an  hour  earlier  at  the 
terminus  of  his  journey  on  the  seaside.  And  I  think  it  must 
be  taken  that  thecounty  court  judge  did  consider  the  dictum 
of  Mr.  Baron  Alderson  as  establishing  it  as  a  rule  of  law 
that  the  plaintiff  was,  and  that  every  other  passenger  for 
Scarborough  by  that  train  would  have  been,  entitled  to  save 
himself  the  discomfort  and  ennui  of  an  hour's  detention  at 
York,  by  taking  a  special, train  for  Scarborough. 

I  am  of  opinion  that  the  matter  must  go  back  for  a  new 
trial. 

Mklllsh,  L.J.:  This  was  an  appeal  from  a  judgment  of 
the  Common  Pleas  Division,  affirming  a  judgment  of  the 
county  court  judge  sitting  at-  Bloomsbury,  special  leave 
having  been  given  to  appeal  to  us.    The  action  in  the  county 
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court  was  brought  by  the  plaintiff,  Mr.  Le  Blanche,  against 
the  London  and  North  Western  Railway  Company,  to  re- 
cover £11  105.,  the  cost  of  a  special  train  which  the  plaintiff 
engaged  to  carry  him  from  York  to  Scarborough,  on  account 
310]  of  his  having  arrived  too  late  at  York  *for  the  train 
which  leaves  York  at  6.6  for  Scarborough,  through,  as  he 
alleged,  the  neglect  of  the  defendants  in  not  properly  per- 
forming their  contract  with  him  to  convey  him  from  Liver- 
pool to  Scarborough.  It  was  held  by  the  judge  of  the  county 
court  that  the  plaintiff  was  entitled  to  recover  the  cost  of 
the  special  train.  The  plaintiff,  on  the-  16th  of  August, 
1874,  took  a  first-class  ticket  at  the  defendants'  station  at 
Liverpool  by  a  train  which  left  Liverpool  at  2  p.m.,  and, 
according  to  the  time  tables,  was  expected  to  arrive  at  Man- 
chester at  3.5,  to  leave  Manchester  at  3.20,  to  arrive  at  Leeds 
at  5.0,  to  leave  Leeds  at  6.20,  to  arrive  at  York  at  6.5,  and 
at  Scarborough  at  7.30.  T4ie  train  was  fifteen  minutes  late 
when  it  left  Manchester,  and  twenty-seven  minjates  late 
when  it  arrived  at  Leeds,  and  consequently  the  plaintiff  was 
too  late  to  go  on  to  York  by  the  train  which  left  Leeds  at 
6.20.  The  plaintiff  left  Leeds  by  the  next  train,  and  arrived 
at  York  at  7  p.m.  The  next  train  which  left  York  for  Scar- 
borough started  at  8  p.m.,  and  was  timed  to  arrive  at  Scar- 
borough at  10  p.m.  The  plaintiff  thereupon  took  a  special 
train  from  the  North  Eastern  Railway  Company  and  arrived 
at  Scarborough  between  8.30  p.m.  and  9  p.m.  Three  ques- 
tions were  argued  before  us,  on  which  it  is  necessary  that 
we  should  give  a.n  opinion  :  First,  was  there  any  contract 
on  the  part  of  the  defendants  that  they  would  use  reasona- 
ble exertions  to  insure  punctuality,  so  that  the  train  might 
arrive  at  Leeds  in  time  for  the  train  which  was  to  leave  Leeds 
for  York  at  5.20?  Secondly,  if  there  was,  was  there  any 
sufficient  evidence  that  the  contract  had  been  broken,  and 
that  it  was  through  the  fault  of  the  defendants  that  the  train 
arrived  so  late  at  Leeds ;  and,  thirdly,  was  the  plaintiff  en- 
titled to  recover  the  cost  of  the  special  train  ?  Now,  with 
respect  to  the  first  question :  the  ticket  issued  to  the  plain- 
tiff had  indorsed  upon  it  the  words,  "  Issued  by  the  London 
and  North  Western  Railway  Company ;  subject  to  the  com- 
panv's  regulations  and  to  the  conditions  in  the  time  tables 
of  the  respective  companies  over  whose  lines  this  ticket  is 
available,"  and  it  was  admitted  in  the  argument  before  us 
by  the  counsel  on  both  sides  that  the  conditions  annexed  to 
the  company's  time  tables  formed  part  of  the  contract  be- 
tween the  plaintiff  and  the  defendants.  These  conditions 
were  as  follows :     [His  Lordship  then  read  the  conditions.] 
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*We  have,  therefore,  to  consider  what  is  the  true  [311 
efTect  of  these  conditions. 

On  th^  part  of  the  plaintiflf  it  was  argued  that  the  refer- 
ence to  the  time  tables  in  the  ticket  might,  independently 
of  the  conditions,  make  the  company  absolutely  liable  for 
the  non-arrival  of  the  trains  at  the  specified  times,  and  that 
the  only  effect  of  the  conditions  was  to  free  the  company 
from  such  absolute  liability,  but  that  they  still  remained 
liable  for  a  non-arrival  of  this  train  caused  by  their  own 
negligence.  On  the  other  hand,  it  was  contended,  on  the 
part  of  the  defendants,  that  the  effect  of  the  conditions  was 
to  free  them  from  all  liability  in  respect  of  the  non-arrival 
of  their  trains  in  proper  time,  whatever  might  be  the  cause 
which  occasioned  the  delay,  and  that  the  words,  "Every  at- 
tention will  be  paid  to  insure  punctually  as  far  as  practica- 
ble," formed  no  part  of  the  contract,  or,  if  they  did  form 
part  of  the  contract,  that  their  meaning  was  that  the  com- 

Sany  woujd  make  proper  regulations  to  insure  punctuality, 
ut  that  nevertheless  the  company  were  not  to  be  liable  for 
any  neglect  on  the  part  of  their  servants  in  carrying  out 
those  regulations.  Now  it  is  to  be  remembered  that  the 
language  of  the  conditions  is  the  language  of  the  company, 
that  the  conditions  are  imposed  bv  them,  and  that  they  are 
seeking  to  put  a  construction  on  tne  conditions  the  effect  of 
which  will  be  to  free  them  from  a  liability  which  the  law 
unquestionably,  in  the  absence  of  aq  express  agreement  to 
the  contrary,  imposes  on  them,  namely,  a  liability  to  be 
answerable  for  the  negligence  of  their  servants.  Under* 
these  circumstances,  I  think  that  the  conditions  are  to  be 
construed,  so  far  as  they  are  ambiguous,  against  them  ;  that 
the  words,  ''Every  attention  will  be  paid  to  insure  punctu- 
ality as  far  as  practicable,"  must  be  treated  as  part  of  the 
contract,  and  as  modifying  every  other  statement  contained 
in  the  conditions. 

If  the  language  had  been, — "  the  directors  give  notice  that 
the  company  do  not  undertake  that  the  trains  shall  start  or 
arrive  at  the  time  specified  in  the  bills,  nor  will  they  be  an- 
swerable for  any  loss,  inconvenience,  or  injury  which  may 
arise  from  delays  or  detention,  but  every  attention  will  be 
paid  to  insure  punctuality  as  far  as  pi-acticable,"  the  con- 
struction would  have  been  clear,  and  I  do  not  think  it  really 
matters  which  clause  of  the  sentence  conies  first. 

*I  also  think  that  this  construction  is  confirmed  by  [312 
comparing  the  terms  in  which  the  company  speak  of  their 
liability  for  what  may  happen  on  their  own  line  with  the 
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terms  in  which  they  speak  of  their  liability  for  what  may 
happen  on  the  lines  of  other  companies. 

in  the  last  clause  of  the  conditions  they  say  the  company 
do  not  hold  themselves  liable  for  any  delay  or  detention 
arising  from  acts  or  defaults  of  other  parties. 

Why  do  they  not  say,  in  equally  plain  terms,  that  the 
company  do  not  hold  themselves  liable  for  any  delay  or  de- 
tention arising  from  their  own  act  or  default  if  that  is  what 
they  meant  ? 

I  also  think  that  there  is  no  valid  ground  for  the  distinc- 
tion contended  for  by  Mr.  Herschell  between  the  regula- 
tions made  by  the  company  and  the  mode  in  which  those 
regulations  are  carried  out  by  the  servants  of  the  com- 
pany. If  they  are  liable  at  all  for  negligence  in  not 
insuring  punctuality,  they  must  be  as  liable  for  the  neg- 
ligence of  the  servants  of  the  company  in  carrying  out 
the  regulations  as  for  the  negligence  of  the  directors  in  not 
making  proper  directions.  I  am,  therefore,  of  opinion 
that  the  contract  for  which  the  plaintiff  contends  was  suflS- 
ciently  proved. 

I  have  next  to  consider  whether  there  was  sufficient  evi- 
dence that  the  contract  was  broken,  and  that  by  reason  of 
that  breach  the  plaintiff  did  not  arrive  at  Leeds  in  time  for 
the  train  at  6.20. 

Both  the  county  court  judge  and  the  judges  of  the  Com- 
mon Pleas  Division  have  elaborately  examined  the  evidence 
respecting  the  different  acts  of  neglect  imputed  to  the  de- 
fendants, and  I  think  it  sufficient  to  say,  on  this  part  of  the 
case,  that  I  agree  in  the  gonclusion  they  have  arrived  at^  and 
the  reasons  they  have  given  for  it. 

1  think  that  the  fact  of  the  train  being  a  quarter  of  au 
hour  late  when  it  left  Manchester  made  it  necessary  for  the 
defendants  to  give  some  explanation  respecting  the  cause  of 
the  delay,  and  that  it  is  impossible  to  lay  down  as  a  matter 
of  law  that  the  county  court  judge  was  bound  to  be  satisfied 
with  the  explanation  given  by  the  guard,  even  assuming 
that  he  believed  everything  the  guard  said.  I  think  that 
there  was  evidence  from  which  he  might  properly  come  to 
313]  the  conclusion  that  it  was  through  the  neglect  of  *the 
company  that  the  train  was  a  quarter  of  an  hour  late  at 
Manchester,  and  that  this  was  the  cause  of  the  plaintiff 
losing  his  train  at  Leeds.  Lastly,  I  have  to  consider 
whether  the  plaintiff  was  entitled  to  recover  as  special 
damages  the  cost  of  the  special  train  from  York  to  Scar- 
borough. 

Now,  I  agree  that,  as  a  general  rule,  what  is  said  by  Al- 
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dersoD,  B.,  in  Hamlin  v.  Or  eat  Northern  Ry,  Co.  (*),  is 
correct,  namely:  *'The  principle  is,  that  if  the  party  does 
not  perform  his  contract  the  other  may  do  so  for  him  as 
near  as  may  be,  and  charge  him  for  the  expense  incurred  in 
so  doing."  I  agree  also  with  what  is  said  by  the  judges  of 
the  Common  Pleas  Division,  that  this  rale  is  not  an  abso- 
lute one  applicable  to  all  cases,  and  that  the  question  must 
always  be  whether  what  was  done  was  a  reasonable  thing 
to  do  having  regard  to  all  the  circumstances.  This,  how- 
ever, is  a  very  vague  rule,  and  it  is  desirable  to  consider 
whether  any  more  definite  rule  can  be  laid  down.  Now, 
one  mode  of  determining  what,  under  the  circumstances, 
was  reasonable,  is  to  consider  whether  the  expenditure  was 
one  which  any  person  in  the  position  of  the  plaintiff  would 
have  been  likely  to  incur  if  he  had  missed  the  train  through 
his  own  fault,  and  not  through  the  fault  of  the  railway  com- 
pany. The  rule  that  what  is  reasonable  under  particular 
circumstances  may  be  discovered  by  considering  wnat  a  pru- 
dent person,  uninsured,  would  do  under  the  same  circum- 
stances, is  applicable  to  man^  cases  besides  those  which 
arise  under  policies  of  marine  insurance. 
*  I  think  that  any  expenditure  which,  according  to  the 
ordinary  habits  of  society,  a  person  who  is  delayed  in  his 
journey  would  naturally  incur  at  his  own  cost,  if  he  had  no 
company  to  look  to,  he  ought  to  be  allowed  to  incur  at  the 
cost  of  the  company,  if  ne  has  been  delayed  through  a 
breach  of  contract  on  the  part  of  the  company,  but  that  it 
is  unreasonable  to  allow  a  passenger  to  put  the  company  to 
an  expense  to  which  he  could  not  tjiink  of  putting  mmself 
if  he  had  no  company  to  look  to.  The  question,  then,  in 
my  opinion,  which  the  county  court  judge  ought  to  have 
considered  is,  whether,  according  to  the  ordinary  habits  of 
society,  a  gentleman  in  the  position  of  the  plaintiff,  who  was 
going  to  Scarborough  for  the  purpose  of  amusement,  and 
who  missed  his  train  at  York,  *  would  take  a  special  [314 
train  from  York  to  Scarborough  at  his  own  cost,  in  order 
that  he  might  arrive  at  Scarborough  an  hour  or  an  hour 
and  a  half  sooner  than  he  would  do  if  he  waited  at  York  for 
the  next  ordinary  train.  This  question  seems  to  me  to 
admit  of  but  one  answer,  namely,  that  no  one  but  a  very 
exceptionally  extravagant  person  would  think  of  taking  a 
special  train  under  such  circumstances.  I  am  of  opinion, 
tnerefore,  that  the  county  court  judge  did  not  act  on  the 
proper  principle  in  considering  the  question  of  damage ;  and 

(«)  1  H.  A  N.,  408 ;  26  L.  J.  (N.S.),  (Ex.  Ch.),  20  at  p.  22. 

17  Eng.  Rep.  36 
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that  unless  the  parties  consent  to  the  damages  being  reduced 
to  I5.,  there  ought  to  be  an  order  for  a  new  trial. 

I  think  each  party  should  pay  his  own  costs  of  the  appeal 
to  the  Common  Pleas  Division,  and  of  the  appeal  to  us. 

Baggallay,  J. a.:  The  action  in  this  case  was  brought 
in  the  Bloomsbury  county  court,  to  recover  from  the  defen- 
dants the  sum  of  £11  lO^.,  being  the  amount  paid  by  the 
plaintiff  for  a  special  train  from  York  to  Scarborough,  un- 
der the  following  circumstances.  On  the  afternoon  of  the 
18th  of  August,  1874,  the  plaintiff  took  a  through  ticket  at 
the  defendants'  station  in  Liverpool  for  the  journey  from 
that  town  to  Scarborough ;  on  the  ticket  was  an  indorse- 
ment in  the  following  terms  :  "  Issued  by  the  London  and 
North  Western  Railway  Company,  subject  to  the  com- 
pany's regulations  and  to  the  conditions  in  the  time  tables 
of  the  respective  companies  over  whose  lines  this  ticket  is 
availible." 

The  only  regulation  of  the  company  to  which  it  appears 
material  to  refer,  other  than  those  included  in  the  time 
table  conditions,  is  that  which  prohibits  the  driver  of  any 
train  from  making  up  lost  time  by  increase  of  speed.  This 
appears  to  have  been  a  regulation  of  the  company,  from  the* 
evidence  of  the  guard,  as  stated  in  the  case.  The  conditions 
in  the  time  table,  so  far  as  they  are  material  for  the  purposes 
of  the  present  case,  are  in  the  following  terms : 

''The  arrival  time  denotes  when  the  trains  maybe  ex- 
pected, but  the  passengers,  to  insure  being  booked,  should 
De  at  the  principal  stations  five  minutes  earlier,  and  the  in- 
termediate stations  ten  minutes  earlier.  The  doors  of  the 
booking-oflBce  will  be  closed  punctually  at  the  hours  fixed 
for  the  departure  of  the  trains,  after  which  no  person  can  be 
admitted. 

315]  *''Time  Bills.  The  published  train  bills  of  the 
company  are  only  intended  to  fix  the  time  at  which  pas- 
sengers may  be  certain  to  obtain  their  tickets  for  any  journey 
from  the  various  stations,  it  being  understood  that  the  trains 
shall  n6t  start  before  the  appointed  time.  Every  attention 
will  be  paid  to  insure  punctuality  as  far  as  is  practicable, 
bat  the  directors  give  notice  that  the  company  do  not  under- 
take that  the  trains  shall  start  or  arrive  at  the  time  specified 
in  the  bills,  nor  will  they  be  accountable  for  any  loss,  incon- 
venience, or  injury  which  may  arise  from  delays  or  deten- 
tion. The  right  to  stop  the  trains  at  any  station  on  the 
line,  though  not  marked  as  a  stopping  station,  is  reserved. 
The  granting  of  tickets  to  passengers  to  places  off  the  com- 
pany's line  IS  an  arrangement  made  for  the  conveiiieQce  of 
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the  public  ;  but  the  company  do  not  hold  tliemselves  re- 
sponsible for  ally  delay,  detention,  or  other  loss  or  injury 
whatsoever  arising  off  their  lines,  or  from  the  acts  or  defaults 
of  other  parties,  and  for  the  correctness  of  the  times  over 
the  lines  of  other  companies,  nor  for  the  arrival  of  this  com- 
pany's  own  trains  in  time  for  the  nominally  corresponding 
train  of  any  t>ther  company  or  party." 

Before  proceeding  to  a  consideration  of  the  purpose  and 
effect  of  tnese  regulations  and  conditions,  and  of  the  con- 
tract by  which  the  defendants  became  bound  by  their  issu- 
ing to  the  plaintiff  a  through  ticket,  it  will  be  convenient, 
and  I  thinK  necessary,  to  examine  somewliat  minutely  the 
general  circumstances  of  the  traffic  to  which  they  were  made 
applicable.  ,And,  first,  it  is  to  be  noted  that  the  railway 
from  Liverpool  to  Scarborough,  though  continuous,  did 
not  belong  wholly  to  the  defendants,  nor  was  it  worked 
throughout  by  tne  defendants,  nor  even  by  continuous 
trains.  From  Liverpool  to  Leeds  the  line  was  worked  by 
the  defendants,  and  irom  Leeds  to  York  and  from  York  to 
Scarborough  bv  the  North  Eastern  Railway  Company  ; 
again,  the  line  from  Liverpool  to  Leeds  which  was  worked 
throughout  by  the  defendants,  did  not  belong  wholly  to 
them,  though  they  had  running  powers  over  those  portions 
of  the  line  of  which  they  were  not  the  owners ;  portions  of 
the  line,  in  fact,  belonged  to  three  other  companies — the 
Lancashire  and  Yorkshire,  the  Manchester,  Sheffield  and 
Lincolnshire,  and  the  Midland — and  these  several  portions 
of  the  line  between  Liverpool  and  Leeds  formed  parts  of 
*other  systems  more  or  less  connected  with  the  [316 
through  line.  Between  Liverpool  and  Leeds  there  were  no 
less  than  seven  changes  in  the  ownership  of  the  line.  In 
addition  to  this,  several  of  the  principal  stations  on  the  line, 
including  those  at  Manchester  and  Staleybridge  Junction, 
belonged  to  other  companies,  whose  servants  regulated  the 
admission  into  such  stations  of  the  defendants'  train.  It  is 
obvious  to  how  many  possible  causes  of  accidental  delay  a 
through  train  passing  over  the  line  between  Liverpool  and 
Leeds  was  subject,  and  it  is  not  immaterial  to  observe  that 
in  so  complicated  a  system  a  delay  of  very  trifling  duration 
in  its  origin  might,  in  the  result,  occasion  one  of  very  con- 
siderable importance. 

The  train  by  which  the  plaintiff  travelled  left  Liverpool 
at  three  minutes  after  2  p.m.,  being  three  minutes  later  than  • 
the  time  fixed  for  its  departure  as  published  on  the  defen- 
dants' time  bills ;  its  time  for  arriving  at  Leeds,  as  published 
on  the  same  time  bills,  was  6  p.m.;  and  it  also  appeared, 
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from  the  same  bills,  that  a  train  of  the  ^North  Eastern 
Company  was  timed  to  leave  Leeds  for  York  at  5.20  p.m., 
reaching  that  city  in  time  for  a  corresponding  train  to  Scar- 
borough, which  would  be  due  at  Scarborough  at  7.30  p.m. 

The  train  from  Liverpool  did  not,  in  fact,  reach  Leeds 
until  6.27,  when  the  North  Eastern  Company's  5.20  train 
had  left  for  York,  and  the  plaintiff  was  consequently  de- 
layed at  Leeds  until  5.65,  when  the  next  train  left  for  York ; 
and  on  his  arrival  at  York  at  7  p.m.  there  was  no  train 
leaving  for  Scarborough  earlier  than  8  p.m.,  and  that  train 
would  not  be  due  at  Scarborough  until  10  p.m.  The  plain- 
tiff thereupon  took  a  special  train  from  York  to  Scarborough, 
arriving  at  Scarborough  between  half-past  8  and  9  o'clock ; 
for  this  special  train  he  paid  £11 10^.  to  the  North  Eastern 
Company,  and  then  commenced  the  present  action  against 
the  defendants  to  recover  the  amount  so  paid. 

It  was  admitted  by  the  plaintiff,  and  by  his  counsel,  that 
he  had  not  any  business  or  engagement  whatever  at  Scar- 
borough necessitating  his  arrival  there  at  any  particular 
time,  and  that  he  had,  in  fact,  taken  the  special  train  for 
the  purpose  of  raising  the  question  whether  a  passenger 
was,  under  such  circumstances,  entitled  to  do  so.  On  the 
317]  part  of  the  plaintiff  it  was  contended  *that,  by  the 
acceptance  from  him  of  the  full  fare  from  Liverpool  to  Scar- 
borough, and  the  issue  to  him  of  a  through  ticket,  the  de- 
fondants  became  bound  to  make  all  reasonable  efforts  to 
insure  theamval  of  the  train  at  Scarborough  by  7.30  p.m., 
and  rendered  themselves  liable  foi*  its  non-arrival  there  at 
that  time,  unless  the  delay  was  occasioned  by  some  cause 
other  than  the  default  or  negligence  of  the  defendants  or 
their  servants ;  that  the  delay  in  arriving  at  Leeds,  which 
was  the  substantial  cause  of  the  plaintin's  not  arriving  at 
Scarborough  bv  the  train  timed  to  arrive  there  at  7.30,  was 
in  fact  caused  by  the  default  or  negligence  of  the  defendants 
or  their  servants ;  and  that  inasmuch  as,  in  consequence  of 
such  delay,  the  plaintiff  was  unable  to  proceed  to  Scar- 
borough by  the  train  due  there  at  7.30,  he  was  not  bound  to 
wait  for  the  next  train,  which  would  not  arrive  there  before 
10,  but  was  entitled  to  take  a  special  train  and  to  charge 
the  cost  of  it  to  the  defendants. 

For  the  defendants,  on  the  other  hand,  it  was  contended 
that  this  was  not  the  true  effect  of  the  contract ;  that  what- 
ever might  have  been  the  cause  of  the  non-arrival  of  the 
train  at  Leeds  at  the  time  specified  in  the  time  bills,  the  de- 
fendants would  have  been  protected  by  the  conditions  from 
liability  in  respect  of  such  delay,  or,  at  any  rate,  that  they 
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could  not  have  been  liable  unless  the  delay  had  arisen  from 
some  wilful  default  or  negligence  on  their  own  part,  or  on 
that  of  their  servants;  and  that,  inasmuch  as  there  had 
not,  in  fact,  been  any  such  wilful  default  or  negligence, 
they  were  under  no  liability  to  the  plaintiff ;  and,  further, 
that  in  any  view  of  the  case,  the  plaintiff  was  not  justified 
in  taking  a  special  train,  and  was  not  entitled  to  recover 
the  costs  of  it  from  the  defendants. 

The  decision  of  the  judge  of  the  county  court  was  in 
favor  of  the  plaintiff,  and  ne  ordered  payment  to  him  by 
the  defendants  of  the  £11 10^.,  and  of  the  costs  of  the  action, 
reserving  leave  to  the  defendants  to  mOve  the  court  above ; 
on  appeal  to  the  Court  of  Common  Pleas,  the  order  of  the 
county  court  was  affirmed;  and  against  the  order  so  af- 
firmed, the  present  appeal  is  brought,  leave  having  been 
granted  by  the  Court  of  Common  Pleas  for  that  purpose 
in  consideration  of  the  great  importance  of  the  csise,  not 
only  to  railwaj^  companies,  but  to  the  public  generally. 

♦Three  questions  have  been  raised  in  the  argument  [318 
before  us:  first,  what  was  the  true  purport  and  effect  of 
the  contract  by  which  the  defendants  oecame  bound  by  the 
issue  to  the  plaintiff  of  a  through  ticket  from  Liverpool  to 
Scarborough;  secondly,  were  the  defendants  guilty  of  a 
breach  of  such  contract ;  and,  thirdljr,  upon  the  assumption 
that  they  were  so  guilty,  was  the  plaintiff  entitled  to  take  a 
special  train  and  to  charge  the  cost  of  it  to  the  defendants. 
The  first  question  resolves  itself  into  a  consideration  of  the 
proper  construction  to  be  put  upon  the  conditions  contained 
in  the  time  bills. 

Now,  oniting  from  present  consideration  the  earlier  con- 
ditions, which  nave  reference  to  the  booking  of  passengers 
and  the  starting  of  trains,  and  which  appear  to  affect  the 
question  of  breach  of  contract,  rather  than  that  of  the  con- 
struction of  the  contract,  we  have  in  effect  to  deal  with  two 
series  of  conditions — thfe  one  general  in  their  terms,  the 
other  limited  to  carriage  between  a  station  on  the  defen- 
dants' line  and  a  station  on  another  company's  line. 

In  approaching  the  consideration  of  the  true  effect  and 
meaning  of  these  conditions,  we  must,  I  think,  bear  in  mind 
the  circumstances  under  which,  and  the  species  of  traffic  to 
which,  they  were  intended  to  be  applicable.  These  I  have 
already  pointed  out,  and  it  is  unnecessary  for  me  further  to 
advert  to  them. 

'  The  first  series  of  conditions  commences  with  the  state- 
ment that  *^ every  attention  will  be  paid  to  insure  punctuality 
80  far  as  it  is  practicable,"  and  this  statement  is  followed 
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(amongst  other  stipulations)  by  a  notice  that  the  company 
will  not  undertake  that  their  trains  shall  start  or  arrive  at 
the  times  specified  in  the  time  bills,  and  that  the  company 
will  not  be  accountable  for  any  loss,  inconvenience,  or  in- 
jury which  may  arise  from  delays  or  detention.  Now,  in 
construing  this  first  series  of  conditions,  I  think  it  quite 
immaterial  whether  the  later  words  are  to  be  regarded  as 
moderating  the  effect  of  the  earlier  undertaking  to  pay 
every  practicable  attention  to  secure  punctuality,  or  the 
earlier  statement  is  to  be  regarded  as  governing  or  modify- 
ing the  absolute  terms  of  the  subsequent  paragraphs,  in 
either  view  of  the  case  they  must,  I  think,  be  construed  as 
a  whole ;  and  if  so  construed,  they,  in  my  opinion,  so  far 
319]  as  they  affect  the  present  *question,  amount  to  this : 
that  the  defendants  will  use  every  endeavor,  consistently 
with  the  ordinary  and  reasonable  use  and  working  of  the 
line,  to  insure  punctuality,  but  that  they  will  not  hold 
them'selves  responsible  for  delay  in  arriving  at  any  partic- 
ular station,  when  that  delay  has  arisen  from  causes  over 
which  they  have  no  control,  or  which,  being  incidental  to 
a  reasonable  working  of  the  line,  are  practicably  unavoid- 
able. Such,  for  instance,  as  an  unexpected  delay  in  admis- 
sion into  a  station  under  the  control  of  another  company, 
or  an  unusual  accession  of  passengers  or  goods,  which  last- 
mentioned  circumstance  must  almost  of  necessity  occasion 
delay  in  the  starting  of  a  train,  and  consequently  in  its 
arrival  at  its  destination,  especially  when,  under  the  regula- 
tions of  the  company,  as  in  the  present  case,  the  doors  of 
the  booking-oflBice  are  not  closed  until  the  time  fixed  for  the 
departure  of  the  train,  and  the  driver  of  the  tj»in  is  not 
allowed  to  make  up  for  lost  time  by  extra  speed.  Th^se 
regulations  have  been  made  for  the  convenienpe  and  pro- 
tection of  the  public,  but  are  such  as  cannot  fail  to  lead  to 
occasional,  or  even  frequent,  delays. 

If  we  pass  now  to  an  examination  of  the  second  series  of 
conditions  we  find  that  they  are  introduced  by  the  following 
words:  *'The  granting  of  tickets  to  passengers  off  the  com- 
pany's line  is  an  arrangement  made  for  the  convenience  of 
the  public  ;"  and  that  tliey  in  terms  protect  the  defendants 
from  responsibility  in  respect  of  three  several  subject-mat- 
ters, all  incidental  to  a  traflBlc  between  stations  on  the  line 
worked  by  the  defendants  and  stations  on  lines  worked  by 
other  companies.  These  three  subject  matters  are,  1st,  de- 
lay, detention,  or  other  loss  or  injury  arising  off  the  lines  of 
the  defendants  or  from  the  acts  or  defaults  of  other. parties ; 
2dly,  the  correctness  of  the  times  over  the  lines  of  the  other 
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companies ;  and,  3dly,  the  arrival  of  the  defendants'  trains 
in  time  for  the  nominally  corresponding  trains  of  other 
companies.  It  is  with  the  third  only  of  these  subject-mat- 
ters that  we  have  at  present  to  do. 

Now  I  do  not  thinJk  that  the  contention  or  suggestion  of 
the  defendants,  that  the  effect  of  this  condition  was  to  free 
them  wholly  from  responsibility  in  respect  of  the  non-arrival 
of  their  trains  in  time  to  meet  the  corresponding  trains  of 
other  companies,  whatever  might  be  the  cause  of  the  delay, 
can  be  maintained  ;  to  so  construe  the  condition  would  be, 
in  my  opinion,  to  ignore  the  ^introductory  words  [320 
which  indicate  that  the  object  of  the  condition  which  follows 
was  to  protect  the  defendants  from  the  consequence  of  an 
act  done  for  the  convenience  of  their  passengers,  and  not  to 
I'elieve  them  from  any  liability  to  which  thev  would  have 
been  otherwise  subject  by  reason  of  their  issuing  a  through 
ticket  to  any  place  off  their  line.  It  appears  to  me  that  the 
fair  and  reasonable  interpretation  to  put  upon  the  condi- 
tions is  this  :  that  they  protect  the  defendants  a^inst  being 
subjected,  by  reason  or  their  issuing  a  through  ticket  to  any 
place  off  their  line,  to  any  additional  responsibility  beyond 
what  they  would  have  been  subject  to  if  they  had  issued  a 
ticket  to  the  furthest  point  of  their  own  line,  and  had  left 
the  passenger  to  take  a  fresh  ticket  to  his  ultimate  destina- 
tion. Such  a  condition  does  not  appear  unreasonable  ;  by 
issuing  a  through  ticket  to  his  ultimate  destination  beyond 
their  line  the  defendants  relieve  the  passenger  from  the 
trouble  and  delay  and  possible  detention  whicn  would  have 
been  occasioned  by  his  having  to  take  a  fresh  ticket,  and 
having  done  this  for  his  convenience,  they  might  fairly  claim 
to  be  exempted  from  any  additional  liability  arising  out  of 
such  act. 

If  this  be  the  correct  construction  of  the  time  table  condi- 
tions, it  will  follow  that  the  liability  of  the  defendants  in 
respect  of  the  non- arrival  of  their  train  at  Leeds  in  time  to 
meet  the  corresponding  train  to  York,  is  the  same  as  it 
would  have  been  if  they  had  issued  tg  him  a  ticket  to 
Leeds  only,  and  their  train  had  arrived  there  at  5.27  in- 
stead of  at  6,  and,  as  has  been  pointed  out  in  consider- 
ing the  first  series  of  conditions,  the  defendants  would 
have  been  under  no  liability  in  respect  of  such  delay  if  it 
had  been  occasioned  by  causes  over  which  they  had  no 
control,  or  which  were  mcidental  to  a  reasonable  working 
of  the  line. 

It  appears  to  me  that  neither  by  the  county  court  judge 
nor  by  the  Court  of  Common  Pleas  has  sufficient  effect  been 
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attributed  to  that  which  I  have  ventured  to  term  the  second 
series  of  conditions,  and  which,  as  it  appears  to  me,  were 
intended  to  secure  to  the  defendants  a  further  protection 
against  liabilitjp^,  in  respect  of  contracts  of  carriage  to  places 
on  their  own  lines,  beyond  that  to  which  they  were  entitled 
under  the  first  series  of  conditions  in  respect  of  contracts  of 
carriage  to  places  on  their  own  lines. 

Now,  if  according  to  the  true  effect  of  the  contract  the 
321]  liability  *of  the  defendants  to  the  plaintiff  in  respect 
of  delays  or  detention  was  limited  to  that  to  which  they 
would  have  been  subjected  if  they  had  issued  a  ticket  to 
Leeds  only,  it  becomes  immaterial  in  the  present  case  to 
consider  the  cause  of  the  delay  in  arriving  at  Leeds,  inas- 
much as,  upon  the  assumption  of  the  defendants  having 
been  guilty  of  a  breach  of  their  contract,  the  plaintiff  could 
have  only  recovered  nominal  damages,  it  being  admitted, 
that  he  had  not  sustained  any  pecuniary  damage  or  been 

Eut  to  any  expense  by  reason  of  the  delay^  in  arriving  at 
eeds,  other  than  that  occasioned  by  his  taking  the  special 
train,  in  respect  of  which,  as  I  purpose  showing  presently, 
he  would  not,  in  my  opinion,  have  been  entitled  to  make 
any  demand  upon  the  defendants. 

As,  however,  some  of  the  members  of  the  court  take  a 
different  view  from  that  which  I  have  expressed  of  the  pur- 
port and  effect  of  the  contract,  and  are  of  opinion  that  ac- 
cording to  its  true  purport  and  effect  the  defendants  were 
bound  to  make  all  reasonable  efforts  to  insure  the  arrival  of 
the  train  at  Scarborough  by  7.30  p.m.,  I  think  it  right  to 
express  my  opinion  upon  the  other  two  questions  which 
have  been  raised  in  the  course  of  the  argument,  viz.,  whether 
the  defendants  have  been  guilty  of  a  breach  of  such  contract, 
and  if  so,  whether  the  plaintiff  was  justified  in  taking 
a  special  train  and  could  charge  the  cost  of  it  to  the 
defendants.  Now  the  question  of  breach  is  one  entirely 
depending  upon  th^  evidence  in  the  case,  and  I  am  of 
opinion  that  unless  the  county  court  judge,  in  dealing 
with  the  evideijc^,  had  acted  upon  any  wrong  view  of  the 
law  equivalent  to  a  misdirection  of  the  jury,  had  the  case 
been  tried  by  a  jury,  his  decision  in  this  respect  ought  not 
to.be  interfered  with.  From  the  statements  in  the  easel 
gather  that  it  was  established  to  the  satisfaction  of  the 
county  court  judge  that  there  was  unreasonable  ^elay  ;  that 
there  were  no  unusual  circumstances  justifying  or  excusing 
such  delay ;  that  in  more  than  one  instance  delay  was  occa- 
sioned by  a  want  of  attention  to  insure  punctuality^  and 
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that  upon  the  whole  there  was  negligence  on  the  part  of  the 
defendants.  If  these  general  views  had  not  been  modified 
bj  any  thing  else  appearing  upon  the  judgment  of  the  county 
court  judge,  they  would  have  been  suflBcient  to  support  his 
decision  tiiat  the  defendants  bad  committed  abreacn  of  their 
contract,  and  with  such  decision  I  should  not  have  thought 
it  right  to  interfere ;  but  *it  appears  from  the  case  [322 
that  when  the  judge  expressed  nis  opinion  that  the  delay 
bad  been  occasioned  by  a  want  of  attention  on  the  part  of 
the  defendants  to  insure  punctuality,  he  proceeded  to  men- 
tion, as  an  instance  of  sucn  want  of  punctuality,  the  keeping 
the  doors  open  to  the  last  moment  at  Liverpool.  Now  it  is 
c^uite  true  that  if  the  passenger  is  allowed  to  book  up  to  the 
tune  fixed  for  the  departure  of  the  train,  the  train  cannot 
start  punctually,  and  delay  must  be  occasioned ;  but  it  ap- 
p^rs  to  have  escaped  the  notice  of  the  learned  judge  that 
this  practice  formed  the  subject  of  one  of  the  conditions  by 
which  the  plaintiff  was  bound,  and  I  am  unable  to  see  how 
this  can  be  regarded  as  a  want  of  attention  on  the  part  of 
the  defendants  or  their  servants  to  insure  punctuality.  It 
is  impossible  to  determine  how  much  of  the  subsequent  de- 
lays were  occasioned  by  the  first  delay  at  Liverpool.  Under 
these  circumstances,  I  do  not  think  that  the  finding  of  the 
judge  as  to  the  question  of  breach  should  be  regarded  as 
conclusive ;  and  the  more  so  as,  in  my  opinion,  no  one  of 
the  causes  of  delay  mentioned  in  the  case  can  be  fairly  con- 
sidered as  having  arisen  otherwise  than  from  causes  beyond 
the  control  of  the  defendants,  or  which  were  incidental  to 
the  reasonable  working  of  their  railways.  But,  assuming 
the  county  court  judge  to  have  been  right  in  considering 
that  the  defendants  had  been  guilty  of  a  breach  of  the  con- 
tract of  carriage  entered  into  by  them,  the  question  remains 
whether  the  plaintiff  was  justified  in  taking  the  special  train 
and  charging  the  cost  of  it  to  the  defendants.  Upon  this 
branch  of  the  case  certain  dicta  of  Baron  Alderson,  in  the 
case  of  Hamlin  v.  Qr eat 'Northern  Ry.  Co.  (*),  have  been 
much  relied  upon  on  the  plaintiff's  behalf,  and  these  dicta 
apparently  formed  the  chief  grounds  of  the  decision  of  the 
county  court  judge.  In  that  case  a  tradesman  had  taken  a 
ticket  from  London  to  Hull,  and  on  his  arriving  at  Grimsby 
there  was  no  train  by  which  he  could  proceed  that  night  to 
Hull,  as,  according  to  the  published  time  tables  of  the  com- 
pany, there  ou^ht  to  have  been.  He  accordingly  slept  at 
&rimsby,  and  m  the  morning  paid  Is,  Ad.  for  his  fare  to 
Hull.     In  consequence  of  the  delay  he  failed  to  keep  ap- 

(»)  26  L.  J.  (N.S.)  (Ex.  Ch.),  20. 

17  Eno.  Rep.  38 
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pointments  with  his  customers,  and,  being  detained  for  sev- 
eral days,  was  put  to  considerable  expense.  It  was  held 
that  though  he  would  have  been  entitled  to  have  performed 
323]  *tne  contract  at  the  expense  of  the  company,  yet,  as 
he  had  not  done  so,  he  was  not  entitled  to  recover  anything 
more  than  nominal  damages  in  addition  to  the  Is.  4d,  In 
mj  opinion,  the  decision  in  the  case  of  Hamlin  v.  Great 
JSorthern  Ry.  Co,  ('),  affords  no  support  to  the  plaintiff's 
argument ;  but  in  the  report  in  the  Law  Journal,  Baron  Al- 
derson  is  stated  to  have  made  the  following  observations  in 
the  course  of  the  argument:  ''The  plaintiff  might  havo 
taken  a  post-chaise,  and  charged  it ;"  and  again,  "The 
principle  is,  that  if  the  party  does  not  perform  his  contract, 
the  other  may  do  so  for  him,  as  near  as  may  be,  and  charge 
him  for  the  expense  of  so  doing." 

Now  I  think  that  these  observations  of  Baron  Alderson, 
which  do  not  appear  in  the  report  of  the  case  in  Hurlstone 
&  Norman  ('),  must  be  considered  as  having  been  made  with 
reference  to  the  particular  case  then  before  the  court,  and  not 
as  intended  to  lay  down  an  absolute  principle  applicable  to 
all  cases,  however  different  in  their  circumstances.  Having 
regard  to  the  circumstances  of  that  case,  as  detailed  in  the 
reports,  it  would  have  been  a  very  reasonable  course  for  the 

Slaintiff  to  have  pursued  to  have  taken  a  post-chaise  from 
rrimsby  to  Hull,  so  as  to  secure  his  arrival  there  that  night, 
which  he  could  not  otherwise  have  done.  But  I  cannot 
think  that  the  learned  Baron  would  have  considered  the 
principle  which  he  then  enunciated  as  having  application  to 
a  case  like  the  present.  The  view  taken  by  tne  Court  of 
Common  Pleas  in  the  present  case  of  the  true  meaning  and 
effect  of  the  dicta  of  Baron  Alderson,  differs  from  that  adopted 
and  acted  upon  by  the  county  court  judge,  though  it  led 
the  court  to  the  same  conclusion.  Mr.  Justice  Brett,  in  de- 
livering the  judgment  of  the  c6urt,  is  reported  to  have  said  : 
"We  think  that  the  Kule  attributed  to  Mr.  Baron  Alderson 
in  Hamlin  v.  Or  eat  Northern  Ry.  Co.  (')  is  a  good  expres- 
sion of  the  law.  We  think  it  may  properly  be  said  that 
if  the  party  bound  to  perform  a  contract  does  not  perform 
it,  the  other  party  may  do  so  for  him  as  reasonably  near  as 
may  be,  and  charge  him  for  the  reasonable  expense  incurred 
in  so  doing." 

This  appears  to  me  to  be  a  more  correct  enunciation  of 
the  principle  applicable  to  such  cases  than  the  particular 
words  attributed  to  Baron  Alderson. 
324J    *The  question,  then,  in  the  present  case  is,  whether 

0)  1  H.  <&  N.,  408;  26  L.  J.  (N.S.)  (Ex.  Ch.),  20,  at  p.  22. 
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the  taking  a  special  train  was  a  reasonable  thing  for  the 
plaintiff  to  do  under  the  circumstances.  Now  it  appears  to 
me  that  the  course  pursued  by  the  plaintiff  was  most  unrea- 
sonable and  oppressive,  bearing  in  mind  the  fact  that  he  had 
not  any  business  or  other  engagehient  at  Scarborough  neces- 
sitating his  arrival  there  at  any  particular  time,  and  that  he 
admittedly  took  the  special  train  for  the  purpose  only  of 
testing  whether  he  could  charge  the  expense  of  it  upon  the 
company. 

I  quite  concur  in  the  view  upon  which  the  Court  of  Com- 
mon Pleas  appears  to  have  proceeded,  that  prima  facie 
the  question  wnether  the  course  pursued  by  the  plaintiff  in 
the  present  case  was  reasonable  was  one  for  the  aecision  of. 
the  county  court  judge,  and  if  he  had  acted  upon  the  prin- 
ciple as  enunciated  by  the  Court  of  Common  Pleas,  I  should 
have  felt  that  his  decision  ought  not  to  be  interfered  with ; 
but  it  is  clear  from  the  statement  of  his  judgment  in  the  case, 
that  the  county  court  judge  considered  the  principle  enun- 
ciated by  Baron  Alderson  as  absolute  and  applicaole  to  all 
cases,  and  that  it  was  binding  upon  him  in  the  present  case ; 
and  that  he  did  not  exercise  his  judgment,  as  in  my  opin- 
ion he  ought  to  have  done,  for  the  purpose  of  determining 
whether  tne  course  pursued  by  the  plaintiff  was  reasonable 
or  not. 

For  these  reasons  I  am  of  opinion  that,  even  if  the  true 
effect  of  the  contract  by  which  the  defendants  were  bound 
was,  that  they  would  make  all  reasonable  efforts  to  insure 
the  arrival  of  the  train  at  Scarborough  by  7.30,  and  if  the 
defendants  can  properly  be  considered  as  having  been  guilty 
of  a  breach  of  such  contract,  yet  that  the  assessment  of  dam- 
ages, as  made  by  the  county  court  judge,  ought  not  to  stand, 
and  that  there  should  be  a  new  trial. 

I  have  only  to  add  that  if  the  interpretation  which  I  think 
should  be  put  upon  the  contract  is  the  correct  one,  and  if 
the  liability  of  the  defendants  in  respect  of  non-arrival  of 
the  train  at  Scarborough  is  limited  to  the  liability  to  which 
they  would  have  been  subjected  if  the  plaintiff  had  taken  a 
ticket  to  Leeds  only,  intending  to  proceed  by  the  6.20  train 
to  York,  it  appears  to  me  perfectly  clear  that  he  would  not 
have  been  entitled,  whether  his  business  was  urgent  or  not, 
to  take  a  special  train,  and  to  charge  the  defendants  with 
the  cost  of  it. 

*The  principle  enunciated  by  Baron  Alderson  in  [325 
Hamlin  v.  Oreat  Northern  Ry,  Co.  (*)  has  no  application 
to  such  a  case  as  that  which  we  are  now  considering ;  it 

0)  1  H.  A  N.,  408 ;  26  L,  J.  (N.8.)  (Ex.  Ch.),  20,  at  p.  22. 
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has  application  only  to  cases  in  which  the  act  is  done  and 
the  expense  incurred  to  enable  the  contract  to  be  performed, 
and  not  to  cases  in  which  damages  consequential  ui)on  the 
breach  are  claimed.  If  this  case  is  sent  back  to  the  county 
court  judge  for  a  new  trial,  or  if  similar  cases  should  here- 
after arise,  I  think  the  rule  suggested  by  Lord  Justice  Hel- 
lish would  prove  a  safe  guide  for  determining  what  steps 
may  with  propriety  be  taken  by  a  railway  passenger  for 
securing  the  performance,  as  near  as  may  be,  of  the  con- 
tract of  carriage  entered  into  with  him  by  a  railway  com- 
pany. 

Mellob,  J. :  I  have  had  the  advantage  of  reading  the 
judgments  prepared  by  the  other  members  of  the  court, 
and,  inasmuch  as  I  agree  entirely  with  the  view  of  the 
facts  of  this  case  as  expressed  by  liord  Justice  Mellish  in 
the  judgment  prepared  by  him,  I  think  it  unnecessary  to 
write  or  deliver  a  separate  opinion ;  but  I  think  that  the 
judgment  of  the  Common  Pleas  is  erroneous  in  so  far  that 
it  dismissed  the  appeal  of  the  defendants,  and  with  costs. 

I  think  that  a  new  trial  ought  to  have  been  directed  a^  to 
the  mode  upon  which  the  damages  were  assessed.  It  ap- 
pears that  there  must  be  a  new  trial,  as  this  court  has  no 
power  to  reduce  the  damages  to  Is.  unless  the  petitioner 
will  consent  to  their  being  reduced,  and  I  think  that  in  such 
case  there  should  be  no  costs  on  either  side. 

JudffmeTit  reversed. 

Solicitors  for  plaintiff :  ArgUs  &  Rawlins. 
Solicitor  for  defendants :  Roberts, 

See  2  Redf.  on  Railways  (5th  ed.),  when  he  first  ascertained  that  he  ooald 

276,  280,  part  III,  §  201.  not  accomplish  his  errand,  and  might. 

In  an  action  against  a  carrier  of  pas-  therefore,  return, 
sengers,  to  recover  damages  for  a  fail-  The  fact  that  his  errand  was  to  re- 
are  to  carry  the  plaintiff,  within  the  ceive  a  loan  of  money,  preyionsly 
appointed  time,  to  the  place  for  which  promised  to  him,  and  that,  not  re- 
he  had  taken  passage,  by  reason  ceiving  it,  he  was  without  money  for 
whereof  he  did  not  perform  his  errand  the  expenses  of  returning  until  he  re- 
there,  and  was  detained  at  expense,  ceived  it  from  home,  is  not  enough  to 
and  to  the  injury  of  his  business  at  show  a  necessity  for  delaying  his  re- 
home,  he  must  produce  some  evidence  turn,  if  he  made  no  effort  to  borrow, 
that  if  he  had  arrived  at  the  ap-  and  does  not  show  that  there  was  any 
pointed  time  he  might  have  done  his  difficulty  in  his  doing  so  :  Benson  d. 
errand  and  would  have  promptly  re-  New  Jersey,  etc.,  9  Bosw.,  412. 
turned,  or  that  he  could  not  with  due  Railroad  corporations,  by  advertising 
effort  accomplish  his  errand  by  reason  the  hours  when  trains  wiJl  start,  agree 
of  his  delay  in  arriving.  Nor  can  the  with  holders  of  tickets  that  trains 
plaintiff,  in  such  action,  recover  his  shall  start  at  the  hours  named ;  but 
expenses  and  the  damages  to  his  busi-  with  an  implied  reservation  to  change 
ness  during  a  sojourn  of  several  days,  the  hours  upon  giving  reasonable  no- 
without   some  proof  as  to   the  time  tice. 
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If  the  hours  at  which  railroad  trains  there,  and  at  other  stations  before 
will  start  have  been  advertised  in  pub-  reaching  S.,  so  completely  filled  and 
lie  newspapers,  it  is  not  giving  reason-  overloaded  the  cars  that  it  would  have 
able  notice  of  a  change  of  the  hour  of  been  dangerous  to  have  admitted  more 
any  particular  train  to  post  up  hand-  passengers  on  the  train ;  that  at  S. 
bills,  announcing  it  at  the  stations  and  there  were,  besides  the  plaintiff,  a 
in  the  cars  of  the  railroad  corporation  ;  large  number  of  persons  waiting  for 
and  if  no  other  notice  is  given,  one  transportation,  whom  it  would  have 
who  has  bought  tickets  by  the  packaee,  been  impossible  to  have  taken  into  the 
in  advance,  and  in  accordance  with  Uie  already  overloaded  cars  ;  that  the  rail- 
advertisement  has  "presented  himself  road  company  could  not  have  discrimi- 
at  the  station  to  be  carried  before  the  nated  as  to  whom  they  would  take  or 
appointed  time  for  a  train  to  start,  .  decline  to  take,  even  if  they  had  had 
without  knowledge  of  the  change,  the  means  to  transport  any  of  them ; 
may  recover  damages  for  the  injury  that  the  train  consisted  of  eighteen 
sustained  by  him  from  the  delay,  passenger  cars  and  one  baggage  car. 
And,  in  such  case,  the  railroad  corpora-  and  tl^at,  if  the  train  had  stopped  at 
tion  cannot  exonerate  itself  by  show-  that  station,  being  on  an  up  grade,  it 
ing  a  usage  on  its  part,  for  several  would  have  been  impossible  to  have 
years,  to  make  occasional  changes  in  started  it ;  that  the  railroad  company 
the  hour  for  certain  trains  to  start,  had  no  reason  to  expect  that  such  an 
without  other  notice  thereof  than  by  unusual  number  of  persons  would  ap- 
handbills:  Sears  «.  Eastern,  etc.,  14  ply  for  transportation  on  that  morning ; 
Allen  (Mass.),  438.  and  that,  on  the  arrival  of  the  train  at 

'*  Ulie  publication  of  a  time  table  in  M.,  and  as  soon  as  the  same  could  be 
common  form  imposes  upon  a  railroad  done  with  safety  to  the  travelling  pub- 
company  the  obligation  to  use  due  lie,  they  sent  back  the  train  to  S.  to 
care  and  skill  to  have  the  trains  arrive  bring  the  plaintiff,  and  all  other  per- 
aud  depart  at  the  precise  moments  in-  sons  desiring  transportation,  to  M. 
dicated  in  the  table ;  but  it  does  not  "  Held,  that  the  railroad  company 
Import  an  absolute  and  unconditional  were  not  liable,  if  they  had  done  all  that 
engagement  for  such  arrival  and  de-  due  care  and  skill  could  do  to  transport 
parture,  and  does  not  make  the  com-  the  plaintiff  punctually  ;  and  that  the 
pany  liable  for  want  of  punctuality,  proposed  evidence  was  admissible,  as 
which  is  not  attributable  to  their  neg-  tending  to  show  that  the  failure  to 
ligence.  transport    the    plaintiff   was   not    at- 

*'  (i.  purchased  of  the  M.  &  L.  R.  R.  tributable  to  negligence  on  the  part  of 
a  season  ticket  from  S. ,  an  interme-  the  railroad  company :''  Gordon  v, 
diate  station,  to  M.  The  railroad  com-  Manchester,  etc.,  52  N.  H.,  596. 
pany  published  a  time  table,  in  com-  By  arrangement,  tickets  were  sold 
mon  form,  upon  which  a  train  was  by  two  railroad  companies  to  pass  over 
advertised  as  leaving  L.  at  8:27  a.m.,  each  other's  road.  The  train  of  each 
leaving  S.  at  8:45,  and  arriving  at  M.  from  different  points  arrived  at  and 
at  9:35  a.m.  G.  was  at  S.  depot  in  left  a  station  at  the  same  time  on  dif- 
season  to  take  this  train,  but  the  train  ferent  sides  of  the  same  platform.  A 
ran  by  S.  without  stopping.  In  an  passenger  in  one  train  having  such  a 
action  of  assumpsit,  brought  by  G.  ticket,  arrived  just  as  the  other  train 
against  the  railroad  company  to  re-  was  departing,  passed  over  the  plat- 
cover  damages  for  their  failure  to  form,  and  stepped  on  the  car  of  the 
transport  him  seasonably  to  M. ,  the  other  train ;  by  its  movement  he  was 
railroad  company  offered  to  prove  that  thrown  off  and  injured.  The  court 
the  road  was  suitably  equipped  for  charged,  "  If  the  train  was  distinctly 
transporting  the  usual  travel  and  for  running  on  the  track  when  the  plain- 
accommodating  the  excess  ordinarily  tiff  attempted  to  enter,  he  was  guilty 
to  be  anticipated  from  extraordinary  of  negligence  and  cannot  recover." 
occasions;  that,  on  the  morning  in  Held,  to  be  error.  It  was  for  the  jury 
question,  an  extraordinary,  unusual  to  say  whether  the  danger  of  boarding 
and  unexpected  number  of  persons  ap-  the  train,  when  in  motion,  was  so 
peared  at   L.    to    take    passage,  and  apparent  as  to  make  it  the  duty  of 
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tl\e  passenger  to  desist  from  the  at-  the  train,  in  ascertaining  whether  he 

tempt.  was  negligent,  he  was  not  required  to 

The  companies  having  an  arrange-  exercise  the  self-possession  and  coolness 
ment  for  through  ticlcets,  it  was  bind-  in  determining  the  danger  as  a  hy- 
ing on  both  companies,  and  it  was  stander  or  passenger  in  the  car  would 
their  duty  to  give  a  reasonable  time  have.  Duties  of  connecting  railroads 
for  the  transfer  of  passengers  and  stated :  Johnson  v.  West,  etc.,  70 
their  baggage.  The  conductor  of  the  Penn.  St.  K.,  357. 
arriving  train  signalled  the  departing  It  is  no  defence  to  an  action  against 
train  that  there  were  no  passengers  for  a  railroad  company,  for  its  faikire  to 
it.  The  passenger  was  not  respons-  transport  a  passenger  with  proper  dis- 
ible  for  the  mistake ;  reasonable  time  patch,  that  the  detention  was  the  wil- 
should  be  allowed  to  ascertain  whether  f ul  act  of  a  conductor  in  charge  of  the 
there  were  passengers.  train  :  Weed  v.  Panama,  etc.,  17  N.  Y., 

The  company  having  wronged  the  862 ;  note  to  Wear  Commissioners  «. 

passenger  by  the  premature  moving  of  Adamson,  ante,  p.  200. 


[1  Conmion  Pleas  Division,  326.] 
May  10, 1876. 

326]  *Sakders  and  Others  v.  Stuart. 

Damoffea — Remoteness — Failure  to  transmit  telegraphic  Message — Message  in  Cipher. 

The  defendant's  business  was  to  collect  telegraphic  messages  for  transmission  to 
America  and  other  places.  The  plaintiffs  intrusted  the  defendant  with  a  message  in 
cipher,  which  was  unintelligible  to  the  defendant,  for  transmission  to  America. 
The  defendant  negligently  omitted  to  send  the  messaj^e.  The  consequence  was  that 
the  plaintiffs  lost  a  sum  of  money  which  they  would  have  earned  tor  commission 
upon  an  order  to  which  the  message  related : 

Held^  that  the  plaintiffs  could  not  recover  such  sum  of  money  from  the  defendant, 
but  only  nominal  damages. 

The  nature  of  the  action  (*)  and  the  facts  sufficiently  ap- 
pear from  the  judgment.  A  verdict  having  been  entered 
for  the  plaintiffs  for  the  amount  claimed,  a  rule  nisi  had 
been  obtained,  in  pursuance  of  leave  reserved,  to  reduce 
the  damages  to  such  sum  as  the  court  should  think  fit. 

April  26.  Butler  showed  cause :  The  defendant  ought, 
in  the  nature  of  things,  to  infer  that  the  telegram,  though 
in  cipher,  was  one  of  importance,  and  that  negligence  in 
the  transmission  of  it  might  lead  to  serious  loss.  The  dam- 
ages may  consequently  be  said  to  have  been  in  the  contem- 
plation of  the  parties  within  the  meaning  of  the  rules  as 
to  remoteness  of  damage.  The  true  reason  of  the  rule  is, 
that  the  defendant  may  not  be  subjected  to  an  amount  of 
damages  which  he  had  no  reason  to  expect,  and  as  to  which, 
consequently,  he  did  not  take  the  amount  of  precaution 
which  he  would  have  done  if  he  had  had  notice. 

The  natural  inference  would  be  that  a  telegram  sent  to 
America  was  of  great  importance,  for  persons  do  not  send 

(I)  It  is  unnecessary  to  set  out  tlie  pleadings,  as  nothing  turned  upon  the 
form  of  them. 
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trivial  messages  by  telegraph  to  America.  There  was 'suf- 
ficient to  put  the  defendant  on  inquiry,  and  if  he  chose  to 
take  the  message  without  knowing  what  it  meant,  he  must 
be  taken  to  have  made  himself  responsible  for  whatever 
damages  might  ensue.  [He  cited  Sedgwick  on  Damages, 
6th  ed.,  p.  442;  Strasourgher  v.  union  Telegraph  Co. 
(reported  in  note  in  Sedgwick  on  Damages,  6th  ed.,  p.  442) ; 

United  States  Telegraph  Co.  v.  Wengeri^),'] 

^  *  Her  Schelly  Q.C.,  supported  the  rule :  The  plain-  [327 
tiffs  can  only  recover  nominal  damages.  The  telegram 
being  in  cipher  the  defendant  cannot  be  considered  as  hav- 
ing any  such  damages  as  these  in  his  contemplation.  The 
plaintiffs,  therefore,  cannot  recover  any  damages  that  were 
not  the  result  of  his  negligence  according  to  the  ordinary 
course  of  things.  It  cannot  be  said  that  tne  failure  to  send 
the  message  in  the  ordinary  course  of  things  would  produce 
the  damage  now  sought  to  be  recovered. 

The  foundation  of  the  rule  as  to  damages  is,  that  if  dam- 
ages not  the  natural  result  of  the  cause  of  action,  i.e.,  the 
result  of  it  in  the  ordinary  course  of  things,  are  sought  to 
be  recovered,  the  defendant  must  haye  had  suflBcient  notice 
of  the  probability  of  such  damages  ensuing.  The  rule 
recognizes  the  fact  that  in  the  course  of  human  affairs  neg- 
ligence will  occur ;  such  negligence  may  be  that  of  a  ser- 
vant and  not  the  defendant's  fault  at  all.  The  defendant 
is  not  to  incur  damages  which  may  ruin  him  and  for  which 
the  consideration  may  be  quite  inadequate,  unlesa  he  has 
had  such  a  notice  as  would  give  him  the  opportunity,  if  he 
wishes  it,  of  taking  more  than  the  usual  measure  of  precau- 
tion.    [He  cited  Playford  v.  United  Kingdom  Telegraph 

^^'  ^'^-J  "  Cur.  adv.  viUi. 

May  9.  The  judgment  of  the  court  (Lord  Coleridge,  C.  J., 
Brett,  and  Lindley,  J  J.)  was  delivered  by 

LoBD  Coleridge,  C.J.:  The  plaintiffs  in  this  case  were 
merchants  in  this  country  ;  the  defendant  a  person  who 
made  his  living  by  collecting  niessages  and  transmitting 
them  by  telegraph  to,  amongst  other  places,  America.  He 
received  from  the  plaintiffs  for  transmission  to  New  York  a 
message,  in  words  by  themselves,  entirely  unintelligible, 
but  which  could  be  understood  by  the  plaintiffs'  correspon- 
dent in  New  York  as  giving  a  large  order  for  certain  goods, 
on  which  the  plaintins,  if  the  order  had  been  confirmed, 
would  have  earned  a  considerable  commission.  The  defen- 
dant, through  admitted  negligence,  did  not  transmit  the 

(')  B5  Ptfans.,  262.  (•)  Law  Rep.,  4  Q.  B.,  706. 
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message,  and  the  plaintiffs  admittedly  lost  thereby  con- 
siderable profits  which  they  would  otherwise  have  made  by 
the  transaction. 

328]  *The  action  was  for  negligence  in  not  transmitting 
the  message;  the  verdict  was  for  the  plaintiffs,  and  the 
question  arises  as  to  the  due  measure  of  damages.  The 
plaintiffs  seek  to  retain  the  verdict  for  a  sum  intended  to 
represent  the  loss  or  profit  above  mentioned.  The  defen-, 
dant  insists  that  such  damages  are  not  within  the  rule  laid 
down  in  Hadley  v.  Baxendale  (*),  and  ever  since  approved 
of  and  acted  on,  and  that  in  this  case  there  is  nothing  to 
warrant  a  verdict  for  damages  more  than  nominal.  Upon 
the  &icts  of  this  case  we  think  that  the  rule  in  Hadley  v. 
Baa^endale  (')  applies,  and  that  the  damages  recoverable 
are  nominal  only.  It  is  npt  necessary  to  decide,  and  we  do 
not  give  any  opinion  how  the  case  might  be  if  the  message, 
instead  of  being  in  language  utterly  unintelligible,  had  been 
conveyed  in  plain  and  intelligible  words.  It  was  conveyed 
in  terms  which,  as  far  as  the  defendant  was  concerned,  were 
simple  nonsense.  For  this  reason,  the  second  portion  of 
Baron  Alderson'  s  rule  clearly  applies.  No  such  damages 
as  above  mentioned  could  be  ''reasonably  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time  thev 
made  the  contract  as  the  probable  result  of  the  breach  of  it,^' 
for  the  simple  reason  that  the  defendant,  at  least,  did  not 
know  what  his  contract  was  about,  nor  what,  nor  whether 
any,  damage  would  follow  from  the  breach  of  it.  And  for 
the  same  reason,  viz.,  the  total  ignorance  of  the  defendant 
as  to  the  subject-matter  of  the  contract  (an  ignorance  known 
to,  and,  indeed,  intentionally  procured  by  the  plaintiffs),  the 
first  portion  of  the"  rule  applies  also  ;  for  there  are  no  dam- 
ages more  than  nominal  wnich  can  *' fairly  and  reasonably 
be  considered  as  arising  naturally,  i.e.,  according  to  the 
usual  course  of  things,  from  the  breach"  of  such  a  contract 
as  this.  No  rule  as  to  damages  which  is  to  be  found  in  any 
of  the  cases,  or  in  the  books  of  Mr.  Sedgwick  and  Mr. 
Mayne,  will  avail  the  plaintiffs  in  this  case ;  and  the  cases 
cited  to  us  from  the  American  courts  in  which  the  liabilities 
of  common  carriers  have  been  imposed  on  telegraph  com- 
panies in  America,  even  if  correct  with  regard  to  telegraph 
companies,  have  no  application  to  a  case  where  the  defen- 
dant is  not  a  telegraph  company,  but  a  collector  of  mes- 
sages to  be  transmitted  by  such'  a  company,  and  the 
negligence  complained  of  is  his  negligence  and  not  the  neg- 
3^9]    ligence  of  a  company.     We  *think,  therefore,  that 

0)  9  Ex.,  841 ;  28  L.  J.  (Ex.),  179. 
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the  rule  should  be  absolute  to  reduce  the  damages  to  a 
nominal  sum. 

JRvle  absolute. 

Solicitors  for  plaintiffs :   StocTcen  &  Jupp^  for  Badcliffe  & 
Layton. 
Solicitors  for  defendant :  JRidsdale  &  OrdddocTc. 


[1  Ck>mraoii  Pleas  Division,  829.] 
Jan.  26,  1876. 

Bailby  and  Another  v.  Jamieson  and  Others. 

Highway—^Accesa  becoming  impossible, 

A  way  ceases  to  be  a  "  public  highway  "  where  the  access  to  it  at  either  end  has 
become  impoesible  by  reason  of  ways  leading  to  it  having  been  legally  stopped  uj). 

The  first  count  of  the  declaration  alleged  that  the  defen- 
dants broke  and  entered  land  of  the  plaintiffs  kt  Bothal 
village,  and  broke  down  fences,  and  destroyed  the  herbage, 
&c.  The  second  charged  similar  trespasses  in  BothaJ  Wood ; 
and  the  third  in  Welbeck  Wood. 

Pleas, — 1.  Not  guilty,— 2,  3,  and  4,  a  denial  that  the  land, 
fences,  and  herbage  in  the  first  and  second  counts  respect- 
ively mentioned  belonged  to  the  plaintiffs, — 5.  To  the  first 
count,  a  claim  of  a  right  of  way, — 6.  To  the  first  count,  that 
the  plaintiffs  had  unlawfully  erected  barriers,  and  the  defen- 
dants removed  them, — 7  and  8.  Similar  pleas  to  the  second 
and  third  counts, — 9.  Leave  and  license.     Issue. 

The  cause  was  tried  before  Pollock,  B.,  at  the  last  New- 
castle spring  assizes.  There  was  evidence  that  there  had 
formerly  been  a  public  footway,  though  not  a  very  con- 
venient or  much  frequented  one,  through  certain  woods 
held  by  Bailev  under  the  Duke  of  Portland,  called  respect- 
ively Welbeck  Wood  and  Bothal  Wood,  leading  from  a 
place  called  Sheepcot  Rectory  to  Bothal  village ;  but  that, 
in  consequence  oi  other  ways  which  led  to  it  having  been 
stopped  by  orders  of  the  quarter  sessions  in  September,  1873, 
and  March,  1874,  there  ceased  to  be  any  access  to  either 
end  of  it. 

Upon  this  evidence  a  verdict  was  entered  for  the  plaintiffs, 
damages,  40^.,  upon  each  count,  with  leave  to  the  defen- 
dants to  *move  to  enter  the  verdict  for  them,  if  the  [330 
court  should  be  of  opinion  that,  notwithstanding  the  im- 
possibility of  access  to  it,  the  way  still  continued  to  be  a 
public  highway. 

17  Eng.  Rep.  37 
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A  rule  nisi  having  been  obtained, 

HerscheUj  Q.C.  {Oainsford  Bruce  and  Ridley  with  him), 
showed  cause:  Although  doubts  have  been  entertained  as 
to  whether  the  lawful  stopping  up  of  one  end  of  a  road 
which  lias  been  long  used  as  a  thoroughfare,  destroys  its 
character  of  a  public  highway, — see  Wood  v.  Veal{') ;  Rex 
V.  Downshire  {Marquis)  ('), — it  has  never  been  suggested 
that,  where  a  road  has  been  lawfully  stopped  up  at  botJi 
ends,  it  remains  still  a  public  highway. 

Orompton  and  Littler  were  called  upon :  It  is  admitted 
that  the  place  in  question  was  formerly  a  public  highway 
through  Bothal  Wood.  "  It  is  an  estabushed  maxim,"  says 
Byles,  J.,  in  Dawes  v.  Hawkins  ('),  ''once a  highway  always 
a  highway  ;  for,  the  public  cannot  release  their  rights,  and 
there  is  no  extinctive  presumption  or  prescription.  The  only 
methods  of  legally  stopping  a  highway  are,  either  by  the 
old  writ  of  ctd  quod  damnum,  or  by  proceedings  before 
magistrates  under  the  statute."  There  are  several  cases  in 
which  the  effect  of  the  stoppage  of  one  end  of  a  highway 
has  beeq  discussed ;  but  this  is  the  first  time  that  the  ques- 
tion has  arisen  with  reference  to  the  case  of  both  ends  being 
stopped.  A  highway  is  defined  in  Hawk,  P.  C,  Book  1, 
c.  76,  to  be'  a  way  leading  from  town  to  town,  which  is  com- 
mon to  all  the  king's  subjects.  "A  way  to  a  market,  a 
freat  road,  &c.,  common  to  all  passengers,  is  a  highway ; " 
*er  Hale,  1  Vent.,  189  ;  cited.  Com.  Dig.  Chimin  (A  1).  In 
Reff.  V.  Burney  (*),  it  was  held  that  a  man  might  be  indicted 
for  a  nuisance  upon  a  public  path  which  had  been  stopped 
at  one  end  bv  the  authority  of  an  act  of  Parliament,  for 
that  it  was  still  a  highway,  although  it  had  become  a  cul  de 
sac.  Blackburn,  J.,  there  says:  "There  are  dicta  ot  Pat- 
331]  teson,  J.  (*),  and  other  judges,  *that  a.cul  de  sac  may 
be  a  highway,  and  there  is  authority  that  new  ojHjnings  may 
be  made  into  a  highway  from  the  adjoining  lands.  Altnough 
this  piece  of  unused  road  may  be  of  little  value,  its  obstruc- 
tion cannot  be  absolutely  no  possible  injury  to  any  member 
of  the  public.  The  finding  of  the  jury  that  the  road  is  of 
no  public  utility  should  be  an  important  consideration  in 
deciding  upon  the  punishment  of  tlie  defendant,  but  it  is  not 
suflicient  to  justify  him  in  depriving  the  public  of  a  right." 

(*)  6  B.  <fe  Aid.,  454.  jury  might  find  that  no  public  way  ex- 

(')  4  Ad.  <&  £.^  698.  isted;  but  it  has  never  been  settled  that, 

(*)  8  C.  B.  (N.S.),  849,  858 ;  29  L.  J.  where  there  had  been  a  public  right  of 

(C.P.),  843.  passing  through,  the  right  of  way  was 

{*)  81  L.  T.  (N.S.),  828.  abolished  by   stopping  one  end  of  the 

(*)  "  It  has  been  held  tj^iat,  where  there  passage  :'*    Per  Palteson,   J.,   in   Rez  v. 

never  was  a  right  of   thoroughfare,   a  Doumahire  {Jfarqitis),  4  Ad.  <&  £.,  698. 
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And  Lush,  J.,  says:  "There  is  a  public  right  over  all  or 
any  part  of  a  public  highway  ;  and,  when  a  high^yay  is 
stopped  by  sessions  order  or  by  act  of  Parliament,  the  pub- 
lic are  not  deprived  of  any  more  of  their  right  than  the 
order  or  statute  expresses." 

[Lord  Coleridge,  C.  J.:  Blackstone,  vol.  2,  p.  35,  speaks 
of  the  king's  highway,  '*  which  leads  from  town  to  town."] 

Though  now  obstructed,  can  the  court  say  that  this  path 
has  ceased  to  be  a  highway,  though  it  possibly  may  becoiqe 
so  again  by  new  openings  being  made  into  it «  In  Owyn  v. 
Hardwicke{')  Alderson,  B.,  says:  "If  the  question  were 
whether,  when  an  act  of  Parliament  gave  the  power  to  stop 
up  part  of  a  public  way,  the  other  part  is  destroyed,  1 
should  say  not ;  it  may  remain  as  a  cul  de  sac.  .  .  .  Then, 
if  there  be  no  absurdity  in  construing  the  words  of  this  act 
literally,  why  should  we  not  do  so,  and  say  that  the  part  of 
the  footpath  which  is  not  stopped  up  will  remain  a  public 
footway  ?"  "  An  ancient  highway,  cannot  be  changed  with- 
out an  inquisition  found  on  a  writ  of  ad  quod  damnum  that 
such  change  will  be  no  prejudice  to  the  public  :"  Bac.  Abr., 
Highways  (C) ;  or  by  act  of  Parliament :  Rex  v.  Fleck- 
now  (').  In  Bateman  v.  Bluck  (*)  it  was  held  that  a  public 
highway  may  in  point  of  law  exist  over  a  place  which  is 
not  a  thoroughfare.  Although  the  way  in  question  has 
become  for  the  present  inaccessible,  access  to  it  may  perad- 
venture  be  opened  up  again  through  part  of  the  land  abut- 
ting on  it. 

Lord  Coleridge,  C.J. :  The  question  in  this  case  is  now, 
aB  far  as  I  know,  raised  for  the  first  time.  It  is  not  doubted 
ihat  *the  stopping  of  the  roads  by  the  orders  of  the  [332 
quarter  sessions  was  a  proper  act.  Those  orders  were  not 
appealed  from.  But  it  is  said  that  an  unexpected  conse- 
quence hasfoUowed  from  that  stoppage,  and  that^raises  the 
question  which  we  have  to  determine.  We  must  take  it 
t  nat  the  roads  so  •  stopped  formerly  opened  into  another 
road  which  was  not  in  terms  stopped  by  the  justices.  But, 
the  access  to  both  ends  of  that  road  having  become  impos- 
sible, it  has  lost  its  character  of  a  highway  which  it  had  at 
the  time  of  the  stoppage.  Now,  it  is  admitted  that  there  is 
no  authority  directly  in  point, — none  at  least  has  been 
found, — to  show  that  a  track  retains  the  character  of  a  high- 
way where,  by  an  act  lawful  in  itself,  the  access  to  it  has 
altogether  been  intercepted.     We  are  driven,  therefore,  to 

O   1    H.   A   N.,  49,    66;     26   L.   J.        (»)  18  Q.  B.,  870;   21  L.  J.  (Q.B.),  406. 
(M.C.),  97.  And     see    Rugby  Charily    {Trustees)    v. 

O  1  Burr.,  461,  466.  Merryweaiher,  11  East,  876,  n. 
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decide  this  case  upon  principle.  Now,  the  common  defini- 
tion of  a  highway  that  is  given  in  all  the  text-books  of  au- 
thority is,  that  it  is  a  way  leading  from  one  market  town  or 
inhabited  place  to  another  inhabited  place,  which  is  common 
to  all  the  Queen's  subjects.  Although  there  are.  no  cases 
precisely  in  point,  there  have  been  some  which  will  to  a  cer- 
tain extent  assist  us,  where  it  has  been  argued  that  a  road 
one  end  of  which  had  been  lawfully  obstructed  ceased  to  be 
a  highway,  as  in  Wood  v.  Yeol  (*)  and  Rex  v.  Dovmshire 
{Marquis)  (*).  The  conclusion  to  which  the  court  came  in 
those  cases  was  that  the  stoppage  of  one  end  did  not  make 
a  road  cease  to  be  a  common  highway ;  for,  though  it 
thereby  became  a  cul  de  sac,  the  public  still  might  have  a 
right  to  go  over  it  to  the  end  and  back.  These  cases  do  not 
decide  the  point  now  before  us  :  still  they  assist  us  to  this 
extent,  that,  to  constitute  a  highway,  there  must  be  some 
notion  of  a  passage  which  begins  somewhere  and  ends  some- 
where, and  along  which  the  public  have  a  right  to  drive  or 
to  walk  from  its  beginning  to  its  end.  Here,  that  notion  is 
entirely  absent.  Bv  proper  authority  this  way  has  become 
inaccessible  at  both  ends.  It  remains  a  track  which  no 
member  of  the  public  can  legally  get  upon,  and  therefore 
the  defendants  nave  failed  to  justify  their  presence  there. 
If  the  defendants  had  a  right  to  be  there,  though  they  got 
there  by  an  act  of  trespass,  they  would  not  be  trespassers 
for  being  there.  It  is  necessary,  therefore,  to  determine 
whether  or  not  it  remains  aliighway.  I  am  of  opinion  that 
333]  it  does  not.  Its  character  of  a  *public  highway  is 
altogether  gone.  The  rule  to  enter  a  verdict  for  the  defen- 
dants will  therefore  be  discharged. 

Denman,  J. :  I  am  of  the  same  opinion.  The  great  diffi- 
culty here  seems  to  arise  from  the  lamiliar  dictum  ''once  a 
highway  always  a  highway,"  and  from  the  necessity  of  now 
for  the  nrst  time  placing  a  limitation  upon  it.  But  I  think 
we  are  compelled  to  hold  that  this  is  a  case  where  that 
which  formerly  was  a  highway,  but  which,  though  it  has 
not  been  stopped  by  statutory  process,  has,  by  reason  of 
legal  acts  at  either  end  of  it,  ceased  to  be  a  place  to  which 
the  Queen's  subjects  can  have  access,  loses*  its  character  of 
a  highway.  The  cases  cited,  and  others  to  the  same  effect, 
show  that  where  a  public  highway  has,  by  reason  of  an 
Inclosura  Act,  or  by  other  lawful  means,  been  stopped  at 
one  end,  and  so  converted  into  a  cul  de  sac,  it  does  not 
therefore  cease  to  be  a  highway.  But,  where  both  ends 
are  stopped,  so  that  no  one  can  have  access  to  any  part  of 

(')  0  3.  *  Aid,,  464,  0  4  Ad.  4  E.,  698. 
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it  without  committing  a  trespass,  I  see  no  difficulty  in  hold- 
ing that  it  is  no  longer  a  higliway.  Dealing  as  we  are  with 
a  short  piece  of  foot-path,  I  do  not  think  the  arguments  db 
inconvenienti  which  have  been  urged  by  the  defendants' 
counsel  should  weigh  with  us,  so  as  to  prevent  us  from 
coming  to  the  logical  conclusion  that  this  way  has  ceased  to 
be  a  public  highway. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  Mr.  Herschell's 
argument  amounts  in  substance  to  this,  that  there  cannot 
be  a^  public  highway  public  access  to  which  has  lawfully 
been  stopped  at  either  end.  I  agree  to  that.  At  the  same 
time  I  am  desirous  of  guarding  mvself  against  being  sup- 
posed to  suggest  that  a  public  highway  can  legally  be  de- 
stroyed without  resort  to  the  proper  statutory  means. 

HiUe  discharged. 

Solicitors  for  plaintiffs :  Bailey,  Shaw,  Smith  <fi  Bailey^ 
for  G.  &  F.  Brumell,  Morpeth. 

Solicitor  for  defendants:  Brovmlow,  for  Keei^lyside  & 
Forster,  Newcastle. 

In  this  country,  it  seems  to  be  ^t-  People  v.  Kingman,  24  N.  Y.,  559,  565  ; 

tied  that  a  cvlde  sac  maybe  a  high-  People    v,    Johnson,    7    Mich.,    492; 

way  :  AngeU  on  Highways,  §§27-31,  Banforth  v.  DavaU,  8  Allen,  242  ;  Bis- 

13fr^;  ThompBoa  on  Highways,  3-6 ;  sell  «.   N.  Y.,  etc.,   23  N.  Y.,  64r-5 ; 

Wiggins  V,  Tallmadge,  11  Barb.,  457  ;  Washburn  on  Easements,  tit.  ChU  de 

Holdane  «.  Coldspring,  21  N.  Y.,  474  ;  sac. 


[1  Common  Fleas  Division,  342.] 
May  10,  1876. 

[in  the  coukt  of  appeal.] 

♦Richardson  v.   The  Great  Eastern  Railway  [342 

Company.    .. 

BaUvay  Company — Negligence — DefeH  in  Truck — Foreign  2Vtiek — Dutg  to  examine. 

The  defendants,  a  railway  company,  have  a  junction  at  Peter borongh,  at  which 
they  receive  from  other  lines  a  en*eat  number  of  trucks,  which  they,  being  bound  by 
law  to  give  facilities  for  through  traffic,  are  compelled  to  forward  with  dispatch  to 
their  destination.  The  defendants,  when  a  foreign  truck  comes  on  their  line,  cause  it 
to  undergo  such  a  general  examination  as  can  take  place  without  causing  an  imdue 
delay,  tmit  is  to  say,  the  tires  of  the  wheels  are  tapped  with  a  hammer,  and  the 
track  generally  looked  over  for  defects. 

A  foreign  truck,  loaded  with  coal,  belonging  to  the  B.  Wagon  Company,  came 
on  to  the  defendants'  line  at  Peterborough,  and  there  underwent  the  usual  examina- 
tion, when  a  defect  in  one  of  the  springs  and  a  crack  in  the  woodwork  was  discov- 
ered. The  truck  was  shunted,  upon  the  discovery  of  the  defects,  in  order  that  it 
might  be  repaired  by  the  wagon  company  to  whom  it  belonged.  The  defect  in  the 
spring,  which  was  tlie  only  pressing  defect,  was  repaired,  and  the  truck  was  handed 
over  to  the  defendants,  and  sent  on  oy  them  to  its  destination.    On  the  way  an  acci- 
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dent,  by  which  the  plaintiff  was  injured,  happened  through  the  existence  of  ,a  crack 
in  one  of  the  axles  of  the  truck.  It  was  stated  in  evidence  that  by  a  minute  exam- 
ination of  the  truck  the  crack  in  the  axle  mij^ht  have  been  discovered.  The  defect 
in  the  axle  was  entirely  unconnected  with  the  defects  previously  discovered.  The 
jury,  in  answer  to  questions  left  them  by  the  judge,  found  that  the  crack  in  the  axle 
might  have  been  discovered  by  a  sumciently  minute  examination;  but  that  the 
defendants  were  not  bound  to  examine  the  truck  minutely,  so  as  to  enable  them  to 
see  the  crack.  In  answer,  however,  to  a  third  question  left  to  them,  viz.,  as  to 
whether,  although  it  might  not  be  the  defendants'  duty  on  the  first  view  of  the  truck 
to  examine  it  minutely,  it  did  not  become  their  duty  to  do  so  upon  discovery  of  the 
343]  defects  in  the  spring  and  woodwork,  the  *jury  answered  that  it  was  their 
duty  to  require  from  the  wagon  company  some  distinct  assurance  that  the  truck  had 
been  thoroughly  examined  and  repaired : 

Held^  reversing  the  decision  of  the  court  below,  that  on  these  findings  the  defen- 
dants were  entitled  to  a  verdict ;  for  the  defendants  were  not  bound  to  do  more  in 
the  way  of  examining  the  foreign  truck  on  its  arrival  at  Peterborough  than  they 
had  done,  and  inasmuch  as  the  defects  discover'ed  on  such  examination  were  entirely 
unconnected  with  the  defect  that  caused  the  accident,  they  were  not  responsible  by 
reason  of  their  failing  upon  the  discovery  of  such  defects  to  enter  upon  a  more 
minute  examination  oi  the  truck,  or  to  make  any  such  inquiry  of  the  wagon  com- 
pany, as  suggested  by  the  finding  of  the  jury. 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas, 
making  absolute  a  rule  to  enter  the  verdict  for  the  plaintifE 
for  £250.  ■ 

The  facts  are  fully  set  forth  in  the  report  of  the  case  in 
the  court  below  (13  Eng.,  343). 

Hawkins^  Q.C.,  Parry^  Sergt,  and  Marriotty  for  the  de- 
fendants. • 

Biron  and  Lush^  for  the  plaintiff. 

It  is  nnncessary  to  set  out  the  arguments,  which  were 
substantially  the  same  as  in  the  court  below. 

Jessel,  M.R.:  This  is  an  appeal  from  the  judgment  of 
the  Common  Pleas  Division,  directing  a  verdict  to  be  en- 
tered for  the  plaintiff  for  £260  damages. 

The  question  to  be  decided  is  whether  there  was  any  neg- 
ligence proved  on  the  part  of  the  defendants.  The  outline 
OI  the  facts,  as  proved,  is  as  follows :  •  A  coal  truck  belong- 
ing to  the  Birmingham  Wagon  Company,  but  which  had 
been  let  to  a  colliery  company,  came  on  to  the  defendants' 
line  at  Peterborough.  The  defendants  are  compelled  by 
.statute  to  forward  foreign  traflBc,  i.e.,  through  traffic,  from 
other  lines.  It  seems  to  me  that  the  railway-  Gt)mpany  are 
bound  to  take  reasonable  care  to  ascertain  that  trucks  be- 
longing to  other  companies  and  persons  so  coming  on  their 
line  are  in  such  a  state  as  to  travel  safely.  They  must  there- 
fore use  due  diligence  in  the  examination  of  such  trucks, 
and  the  question  is  whether,  on  the  facts  in  this  case,  that 
obligation  was  discharged.  As  to  this  question,  the  evi- 
dence was  substantially  this.  At  Peterborough  there  are 
every  week  a  very  great  number  of  trucks  sent  along  the 
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defendants^  line  from  other  lines.  An  examination  is  made 
of  such  *  trucks  by  servants  of  the  company  ap-  [344 
pointed  for  the  j)urpose;  it  has  been  called  a  ''cursory" 
examination ;  it  is  not  an  examination  of  a  very  minute 
ciiaracter ;  that  would  be.  practically  impossible ;  but  cer- 
tain precautions  are  taken  by  the  workmen  employed  on 
this  duty,  which  are  usually  taken  by  railway  companies  in 
such  cases,  and  are  generally  found  by  experience  to  be 
sufficient.  All  thestj  usual  precautions  were  adopted  here, 
and  two  defects  were  discovered,  one  being  that  a  spring  had 
lost  its  camber,  and  the  other  a  crack  m  the  woodwork,, 
which  was  not  so  material.  Notice  of  the  tirst  defect  was 
given  to  the  Birmingham  Wagon  Company,  which  had  a 
workshop  near  Peterborough,  that  they  might  get  that  de- 
fect remedied ;  and  with  regard  to  the  other  defect,  it  being 
inconvenient  to  unload  the  truck,  without  which  the  defect 
could  not  be  remedied,  and  it  being  unnecessary  to  remedy 
it  immediately,  as  it  did  not  interfere  with  the  safety  of  the 
truck,  that  defect  was  left  to  be  remedied  subsequently. 
The  truck  was  accordingly  shunted,  that  the  spring  might 
be  repaired,  and^on  its  return  to  the  defendants,  their  ser- 
vant ascertained  that  the  repair  had  been  done,  and  ex- 
amined the  truck  in  the  usual  way,  to  see  that  there  was  no 
other  defect.  It  was  then  sent  on,  and  the  accident  oc- 
curred through  a  defect  in  no  way  connected  with  the  two 
defects  previously  mentioned,  viz.,  a  defect  in  the  axle. 
The  real  question  is,  whether  the  company  were  guilty  of 
negligence  in  not  making  a  more  minute  examination ;  for 
there  is  no  doubt  that,  tne  crack,  having  reached  the  sur- 
face, might  have  been  discovered  by  a  sufficiently  minute 
examination.  We  must  look  to  what  is  reasonable  in  refer- 
ence to  the  exigencies  of  the  case.  The  company  cannot 
stop  all  foreign  trucks  and  empty  them  for  the  purposes  of  a 
minute  examination.  If  they  were  entitled  to  do  so,  it 
would  practically  destroy  the  right  given  by  statute  to  other 
companies  of  having  the  through  traffic  forwarded,  and  give 
a  monopoly  to  the  company  itself.  The  suggestion  that 
they  should  do  this  is  too  absurd  to  bear  discussion.  It 
cannot  be  said  that  it  is  obligatory  on  the  company  so  to 
treat  the  foreign  trucks  as  to  destroy  the  very  object  for 
which  they  were  sent  on  to  the  line,  viz.,  for  the  purposes  of 
through  traffic.  There  must  be  some  reasonable  limit  to  the 
amount  of  examination  required,  and  the  substantial  ques- 
tion was  whether  the  mode  of  examination  adopted  by 
*the  company  was  reasonably  satisfactory.  It  ap-  [345 
pears  to  me  that  the  jury  did  answer  that  question  substan- 
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tially  in  the  defendants'  favor.  Three  questions  were  put  to 
the  jury ;  the  first  was,  whether  the  defect  in  the  axle  would 
have  been  discovered  upon  any  fit  and  careful  examination 
of  it  which  it  might  have  been  subjected  to.*  The  jury 
answered,  yes.  The  second  question  was,  whether  it  was 
the  duty  of  the  defendants  to  examine  the  axle  by  scraping 
off  the  dirt  and  minutely  looking  at  it — so  minutely  as  to 
enable  them  to  see  the  crack — ^and  so  to  prevent  or  remedy 
the  mischief.  The  jury  answered,  no. .  The  third  question 
was,  whether,  if  that  was  not  their  duty  upon  the  first  view 
of  the  truck,  it  became  their  duty  so  to  do  when,  upon  hav- 
ing discovered  the  defect  (in  the  spring  and  in  the  side  of 
the  truck),  they  ordered  it  to  be  repaired,  and  it  remained 
for  four  or  five  hours  on  their  premises  for  that  purpose. 
The  jury  answered,  ''It  was  their  duty  to  require  from  the 
Birmingham  Wagon  Company  some  distinct  assurasce  that 
it  had  been  thoroughly  examined  and  repaired."  The 
meaning  of  the  last  question  appears  to  be  this ;  assuming 
that  it  IS  not  in  general  incumbent  on  the  company  to  do 
more  in  the  case  of  foreign  trucks  than  they  did  here,  still 
a  defect  having  been  discovered,  did  that  throw  on  them  a 
duty  to  do  more  ?  I  think  there  can  be  only  one  answer  to 
that  question.  If  the  defect  discovered  were  such  as  ought 
reasonably  to  induce  a  person  of  experience  to  think  that 
some  other  defect  existed,  or  was  likely  to  exist,  then  there 
would  be  a  duty  to  examine  further ;  but  if  the  defect  dis- 
covered had  no  probable  connection  with  any  other  undis- 
covered defect,  then.  I  see  no  reason  why  any  further  or 
other  examination  should  be  made.  Now  I  read  the  answer 
of  the  jury  to  the  third  question  as  meaning  that  there  was 
no  such  duty  as  suggested  by  the  question,  but  that  the 
defendants  ought  to  have  inquired.  JBut  there  was  no  evi- 
dence on  which  they  were  entitled  to  find  that  such  a  duty 
existed,  or  that  it  had  been  neglected.  It  is  not  for  the  jury 
to  lay  down  an  absolute^  duty  such  as  this,  irrespective  of 
the  case  and  the  evidence  laid  before  them.  It  is  impossi- 
ble to  make  that  answer  a  foundation  for  a  verdict  against 
the  defendants^  If  it  was  the  defendants'  duty  to  inquire, 
it  could  only  be  because  they  were  bound  to  satisfy  them- 
selves of  the  fitness  of  the  trucks,  and  if  so  bound,  they 
346]  could  not  exonerate  ^themselves  by  mere  iiiquiry  of 
the  wagon  company.  If  it  had  been  proved  that  they  re- 
lied on  mere  inquiry,  I  am  not  sure  that  might  not,  per  se, 
be  evidence  of  negligence.  I  do  not  think  we  ought  to  give 
any  effect  to  this  finding  of  the  jury,  and  the  case  for  the 
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plaintiff  therefore  fails.    The  judgment  must  therefore  be 
reversed. 

Mellish,  L. J.:  I  am  of  the  same  opinion.  The  cjuestion 
dei)ends  on  the  nature  of  the  defendants'  obligation  with 
regard  to  what  are  called  foreign  trucks,  i.e.,  trucks  sent  on 
to  their  lines  by  other  companies.  They  are  bound  in  point 
of  law  to  carry  on  th^se  trucks  to  their  destination,  unless 
they  can  show  some  good  reason  for  refusing.  .  The  plaintiff 
has,  in  order  to  make  out  that  the  action  is  maintainable,  to 
show  two  things :  first,  that  the  defect  in  the  axle  of  the 
foreign  truck,  through  which  the  accident  happened,  was 
discoverable,  for  if  fiie  defect  was  undiscoverable,  clearly 
the  defendants  could  not  be  liable ;  secondly,  that  the  de- 
fendants were  in  fault  in  not  discovering  it.  It  was  shown 
by  the  evidence  on  the  part  of  the  railway  company,  which 
was  substantially  uncontradicted,  that  a  very  great  number 
of  trucks  come  through  Peterborough  every  week ;  and  that 
it  is  impossible  that  they  should  be  examined  minutely, 
but  a  mode  of  examination  is  adopted  which  in  practice  is 

fenerally  found  sufllcient  to  disclose  defects  if  any  exist, 
t  was  practically  undisputed  by  the  plaintiff's  counsel, 
that,  if  the  usual  examination  having  been  made,  no  defects 
had  been  discovered,  there  would  have  been  no  case  against 
the  defendants,  but  it  was  said  that,  upon  a  defect  being  , 
discovered  by  the  usual  examination,  the  truck  ought  then 
to  have  been  thoroughly  overhauled.  The  Chief  Baron  put 
two  questions  with  regard  to  this  part  of  the  case,  viz.,  the 
second  and  third  questions.  The  second  question  was, 
whether  it  was  the  duty  of  the  defendants  to  scrape  off  the 
dirt  and  examine  the  axle  minutely.  That  question  the 
jury  answered  in  the  negative.  The  third  question  seems 
to  me  to  ask  whether,  assuming  that  there  might  not  in 
general,  or  in  the  first  instance,  be  such  a  duty,  there  was 
such  a  duty  under  the  particular  circumstances  of  the  case  ; 
i.e.,  whether  the  discovery  of  the  defect  on  the  cursory  ex- 
amination made  it  the  duty  of  the  company  to  examine 
more  minutely.  It  seems  to  *me,  having  regard  to  [347 
the  finding  on  the  second  question,  that  the  jary,  by  their 
answer  to  the  third  question,  meant  to  negative  the  exist- 
ence of  the  duty  to  examine  more  minutely  as  they  had 
done  in  their  answer  to  the  second  question  ;  but  they  add 
a  finding,  that  it  was  the  duty  of  the  defendants  to  have 
inquired  of  the  wagon  company  as  to  tlie  repairs.  What 
effect  are  we  to  give  to  that  finding?  It  was  never  alleged 
by  the  plaintiff  that  it  was  the  duty  of  the  defendants  to 
inquire  of  the  wagon  company.  There  was  not  a  single 
17  Eng.  Rep.  38 
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witness  who  said  that  it  was  in  the  usual  course  of  business, 
or  a  proper  thing,  to  make  such  an  inquiry.  We  cannot,  -I 
tliinK,  give  any  effect  to  a  mere  suggestion  of  the  jury  re- 
specting a  matter  as  to  which  they  were  not  asked,  and  as 
to  which  there  was  no  evidence  before  them.  If  it  had  been 
put  to  the  jury  that  there  was  such  a  duty,  an  answer 
woul4  have  very  easily  suggested  itself.  It  would  be  urged 
that  it  would  .be  a  very  foolish  thing  to  place  any  confidence 
in  such  an  inquirv.  The  people  wiio  send  the  wagons  will 
always  say  that  tliey  are  in  good  repair.  I  think,  tneref ore, 
that  this  finding  must  be  disregarded,  and  that  we  can  only 
consider  the  substantial  effect  of  the  finding  as  an  answer 
to  the  question  put,  and,  as  I  have  already  said,  I  think  it 
negatives  the  existence  of  the  duty. 

1  cannot  help  thinking  that  the  decision  in  the  court  be- 
low proceeded  on  some  misapprehension  of  the  facts,  and 
there  are  expressions  in  the  Lord  Chief  Justice's  judgment 
which  would  seem  to  show  that  he  was  under  the  impres- 
sion that  the  repairs  for  which  the  truck  was  stopped  at 
Peterborough  were  general  repairs,  whereas  it  seems  clear 
that  there  was  no  question  of  repair  at  Peterborough  other 
than  with  respect  to  the  spring  and  the  crack  in  the  side  of 
the  truck.  Tne  spring  was,  in  fact,  repaired,  and  the  crack 
in  the  side,  though  it  remained  unrepaired,  had  no  connec- 
tion whatever  with  the  failure  of  the  axle,  through  which 
the  accident  did  occur.  For  these  reasons,  I  think,  there 
was  no  evidence  of  negligence  on  the  defendants'  part,  and 
the  decision  of  the  court  below  must  be  reversed. 

Pollock,  B.  :  I  agree  that  the  verdict  should  be  entered 
for  the  defendants.  My  only  doubt  has  been  whether  it 
348]  would  be  *necessary  to  have  a  new  trial,  for  if  there 
were  any  evidence  of  negligence  fit  to  be  submitted  to  a  jury 
we  could  not  properly  enter  a  verdict  for  the  defendants.  I 
am  now  satisfied,  however,  there  was  no  sufficient  evidence 
of  negligence  on  the  defendants'  part.  The  only  sensible 
construction  of  the  answer  to  the  third  question  appears  to 
me  to  be  that  the  jury  intended  to  negative  the  duty  as  to 
which  the  question  was  asked,  but  they  added  to  that 
negative' a  finding  that  the  defendants  ought  to  have  in- 
quired of  the  company.  It  seems  obvious  that  that  must 
have  been  their  meaning,  for  the  two  duties,  the  duty  to  ex- 
amine for  themselves  and  the  duty  to  inquire,  could  hai:dly 
coexist. 

It  seems  to  me  that  the  third  question  was  unnecessary. 
If,  on  the  whole  of  the  evidence,  it  had  appeared  that  there 
was  any  connection,  or  probability  of  connection,  between 
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the  defects  discovered,  i.e.,  the  defects  in  the  spring  and  the* 
side  and  the  defects  in  the  axle,  the  case  would  have  been 
different,  and  the  question  might  have  been  material.  It 
appears  to  me  impossible  to  impose  on  the  defendants  the 
duty  of  making  a  minute  examination  of  the  whole  truck 
because  defects  have  been  discovered  in  some  part  of  the 
truck  which  have  no  connection  with  the  probable  existence 
of  defects  in  any  other  part  of  the  trucK.  For  these  rea- 
sons, I  also  think  the  judgment  should  be  reversed. 

Judgment  reversed. 

Solicitors  for  plaintiff :   Freeman  <fe  Bothomley^  for  Kel- 
sey  &  Son.     • 
Solicitor  for  defendants  :   W.  H.  Shaw. 

« 

It  has  been  held  that  a  common  car-  platform  to  get  off  the  same  :  Maverick 

Tier  of  passengers  is  bound  absolutely,  «.  Eighth  At.,  86  N.  Y.,  878. 

and  irrespective  of  negligence,  to  pro-  As  to  the  roadtoay^  although  railroad 

Tide  road  worthy  Tehicles :    Alden  t.  companies  are  bound  to  exercise  the 

N.  Y.,  etc.,  26  N.  Y.,  102.  utmost  care  and  Tigilance  for  the  safety 

This  case  was    however    modified :  of  their  passengers,  they  are  not  held 

McPadden  «.  N.  Y.  Cent.,  44  N.  Y.,  to  an  absolute  warranty  that  the  pas- 

•  478,  as  below  stated.                                .  sengers  shall  not  be  injured,  rendering 

So  it  was  held  that  a  railroad  com-  them  liable  in  any  event,  in  the  ab- 

pany  is  liable  for  injuries  to  a  passen-  sence  of  negligence.    If  they  are  bound 

ger,  caused  by  a  crack  in  the  iron  axle  to  provide  ror  the  transportation  of  pas- 

of  a  car,  although  the  defect  could  not  sengers,  a  roadway  and  train  free  from 

have  been  discovered  by  any  practica-  defect,  irrespective  of  the  question  of 

ble  mode  of  examination  :    Alden  a,  negligence,  this  rule  should  not  be  ex- 

N.  Y.,  etc.,  26  N.  Y.,  102;  Hegeman  tend^  so  as  to  render  them  liable  for 

t>.  Western,  etc.,  13  N.  Y.,  9  ;  Bobbins  the  uis  major  ot  extreme  cold,  by  which 

V.  Mount,  88  How.,  37,  4  Rob.,  566.  a  sound  rail  is  broken,  and  which  could 

But  the  doctrine  of  these  cases  was  not  have  been  anticipated  or  avoided 

considerably  modified  in  McPadden  9.  by  any  human  foresight:  McPadden  «. 

N.  Y.  Cent.,  44  N.  Y.,  478;   2  U.  S.  N.  Y.  Cent.,  44  N.   Y..  478,  reversing 

Jurist,  186,  reversing  47  Barb.,   241 ;  47  Barb.,  247;  Deyo  «.  N.  Y.  Cent.,  84 

Redhead  v.  Midland,  etc.,  4  Am.  Law  N.    Y.,   9;    Meir  v.   Penn.   R.   R.,  64 

KeT.,  63;    20  Law  Times  Rep.,  N.S.,  Penn.  St.  R.,  225;   2  Alb.  L.  J.,  158; 

268;  L.  R.,  4  Q.  B.,  879;  2  id..  417;  8  Am.  Rep..  581;    Taylor  t).  Railway, 

Taylor  v.  Railway,  48  N.  H.,  812  ;  2  48  N.  H.,  312;  2  Am.  R.,  229. 

Am.  R.,  229  ;  Saunders' Neg.,  Am.  ed..  See  Warner  «.  Erie,  39  N.  Y.,  468, 

14-21.  reversing  49  Barb.,  558. 

See  Searle  v.  LaTerick,  8  Eng.  R. ,  If  a  passenger  claim  that  a  rail  was 

298  ;  1  Alb.  L.  J.,  6.  broken  before  the  train  reached  it,  he 

Passenger  carriers  bind  themselves  is  called  upon  to  show  the  fact  by  evi- 

to  carry  safely  those  whom  they  take  dence.      The  mere  fact  thai  another 

into  their  coaches,  to  the  utmost  care  ^rain  had  passed  over  the  road  a  short 

and  diligence  of  very  cautious  persons  ;  time  before,  does  not  present  any  ques- 

Maverick  v.  Eighth  Av.,  86  N.  Y.,  878  ;  tion  that  can  properly  be  submitted  to 

Steamboat,   etc.,    v.    King,   16   How.,  a  jury:  McPadden  «.  N.  Y.  Cent.,  44 

(U.S.),  469.  N.  Y.,  478;    Deyo  v.  N.   Y.  Cent.,  34 

The  conductor  of  ahorse  railway  car  N.   Y.,  9;   Trans.   Co.  u.   Downer,  11 

is  bound  to  know  where,  under  the  cir-  Wallace,  180,  10  Am.  Law  Reg.,  N.S., 

cumstances,  it  is  prudent  to  stop  the  360,  368  note, 

car,  and  to  bring  a  passenger  to  the  See  Edgerton  t.  N.  Y. ,  etc. ,  89  N.  Y. , 
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•229,  230 ;  Breelien  v.  Great  Western,  S4  Rep.,  N.S.,  591 ;  Haley  «.  City,  etc., 

Barb.,   256  ;   Withers  '«.  North  Kent,  28  Ohio  St.  B.,  23. 
etc.,  8  Hurl.  &  Norm.,  969;  Western,        So  it  seems  to  us :  Parkers.  Erie  Rail- 

etc,  tJ.  Downer,  11  Wallace.  129;  S.  way  Co.,  5  Hun,  57,  was  not  properly 

C,  10  Am.  Ijaw  Reg.,  N.S.,  360.  decided  for  the   reason  stated  as  to 

The  rule  is  that  a  master  or  prin-  Isaacs  v.  Third  Av.  R.  R. 
cipal  is  liable  for  the  acts  or  the  negli-        Though  the  master  is  not  liable  for 

gence  of  his  servant,  or  agent,  wliile  the  wilful  act  of  his  servant  not  within 

legitimately  engaged  about  his  master's  the  discharge  or  a  violation  of  a  duty 

business:  3  Eng.  R.,  313  note;  4  id.,  of    the  servant  in   his    employment: 

392  note;   9  id.,  223-5  note  ;, note  to  Whitaker  v.  Eighth  Av.,  51   N.   Y., 

Goslin  V.  Agricultural  Hall  Co.,  post,  295  ;  3  Eng.  Rep.,  313  note  ;  4  id.,  392 

p.  367 ;    Robinson  v.  Webb,  11  Bush,  note  ;  9  id.,  223-5  note ;  Cohen  tJ.  Dry 

(Ky.),  465  ;  Rounds  v.  Delaware,  etc.,  Dock,  etc.,  4  N.  Y.  Weekly  Dig.,'  334 ; 

64 N.  Y.,  129 ;  Cohen  v.  Dry  Dock,  etc.,  15  Alb.  JLi.  J.,  289  ;   Rounds  v.  Dela- 

15  Alb.  L.  J.,  289  ;  4  Weekl.  Dig.,  334,  ware,  etc.,  64  N.  Y.,  129  ;  Porter  «. 

N.  Y.  Court  Appeals;   Shea  c.  Sixth  C.  R.  I.,  etc.,  41  Iowa,  358;  Snyder  v. 

Av.,  62  N.  Y.,  180,  affirming  5  Daly,  Hannibal,  etc.,  60  Mo.,  413  ;  Hudson «. 

221 ;  Weed  v.  Panama,  etc.,  17  N.  Y.,  M.  K.,  etc.,  16  Kans.,  470. 
862  ;    Phil.,  etc.,  v.  Derby,  14  How.        As  to  cases  where  it  is  a  question  of 

(U.S.),  468,  480;  Levy  v.  Brooks,  121  fact  whether  in  master's  employ,  see 

Mass.,  501 ;  Phelin  «.  Stiles,  43  Conn.,  Cormack  v.  Digby,  Irish  L.  R.,  9  C.  L., 

426;   Pittsburgh,  etc.,  t).  Theobald,  51  657;    Rounds   v.   Delaware,    etc.,    64 

Ind.,  246  ;  Curtis  v.  Grand  Trunk,  etc.,  N.  Y.,  129. 

12  Uppet  Can.  Com.  PI. ,  89  ;  William-        Nor  is  a  carrier  liable  for  a  wilful 

son  V.  Grand  Trunk,  17  Upper  Can.  injury  to  a  passenger  by  another  pas- 

Com.   PI.,    615;    Swabey   v.  Palmer,  sen^r,  or  a  third  person  not  connected 

Prince  Edwards'  Island  R.,  202.  with  the  carrier.     It  is,  however,  bound 

As  to  when  one  is  a  servant  and  not  to  exercise    the    utmost  vigilance  in 

a  contractor :    Johnston  «.  Hastie,  30  maintaining  order   and   guarding    its 

U.   C.   Q.   B.,   232;   Torpy  v.   Grand  passengers  from  violence.     It  is  bound. 

Trunk,  etc.,  20  U.  C.  Q.  B.,  446.  with  fJl  the  means  at  its  command. 

Right  here  it  seems  to  us  is  the  point  when  occasion  requires,  to  protect  pas- 

in  wmch  an  error  was  committed  in  sengers  from  injury,  and  to  expel  one 

Isaacs  V.  Third  Av.  R.  R. ,  47  N.  Y. ,  122.  who  so  demeans  himself  as  to  endanger 

It  was  as  much  the  duty  of  the  car-  the  safety  or  to  interfere  with  the  rea- 

riers  to  set  down' the  passenger  careful-  sonable  comfort  and  convenience  of  oth- 

ly  and  safely  as  to  carry  him.    If  their  er  passengers  :   Putnam  v.  Broadway, 

own  servant  violated  this  duty  of  the  etc. ,  55  N.  Y. ,  108 ;  Milman  v.  Hudson 

carrier  the  company  would  be  liable  for  River,  etc. ,  66  N.  Y.,  642-4 ;  Pittsburgh, 

such  violation,  whether  wilful  or  not :  etc.,  v.  Hinds,  53  Penn.  St.,  512,  7  Am. 

Craker^.  Chicago,  etc.,  36  Wise.,  657;  Law  Reg.,   N.S.,   14;    2    Redf.   Am. 

Cosgrove  v.   Ogden,   49  N.   Y.,  265;  Rail w.  Cases,  568  and  note  ;  Pittsburgh, 

Rounds  ©.  Del.,  etc.,  64  N.  Y.,  129  ;  etc.,  v.  Pillow,  76  Penn.  St.  R.  510,  1 

She&v.  Sixth  Av.,  62  N.  Y.,  180  ;  Pitts-  Monthly  Western  Jur.,  498  ;  Murphy 

burgh,  etc.,  v.  Pillow,  76  Penn.  St.  R.,  v.  Union,  etc.,  118  Mass.,  228  ;  Craker 

510  ;    Hughes  v.  N.  Y.,  etc.,  36  N.  Y.  v.  Chicago,  etc.,  36  Wise.,  657;  An- 

Superior  Ct.    R.,    226;    Hamilton    v.  derson  v.   Ross,  2  Sawyer,  91;   New 

Third  Av.,  13  Abb.,  N.S.,  318  ;  Moore  Orieans,  etc.  «.  Burke,  53  Miss.   200  ; 

v.  Met.  Railway,  4  Eng.  R«p.,  203,  re-  Moak's  Van  Sant.  PI.,  340. 
versing  S.  C,  at  N.  P.,  25  Law  Times 
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[1  Common  Pleas  Division,  849.] 
May  17,  1876. 

*Brantom  v.  Griffits  and  Others.  [349 

mi  of  Sale,  tohat  amountt  io—BUlt  of  Sale  Ad,   17  dfc  18   Vict.  c.  86,  m.   1,  7— 
OrovDvng  Crops — **  Capable  of  complete  Tranefer  by  Delivery, ** 

Growing  crops  are  not  personal  chattels  within  the  Bills  of  Sale  Act. 

A  contract  in  writing  for  the  sale  of  personal  chattels,  if  the  property  passes 
by  the  contract,  is  a  transfer  or  assurance  of  pergonal  chattels  within  the  Bills  of  . 
Sale  Act. 

Interpleader  issue,  in  which  the  plaintiflF  claimed  as 
against  the  defendants,  execution  creditors,  certain  horses 
and  growing  crops  seized  upon  the  farm  occupied  by  the 
execution  debtors. 

The  case  was  heard  before  Lindley,  J. ,  at  the  last  spring 
assizes  for  Buckinghamshire,  whei\  the  facts  were  as  follows : 

A  farm  was  occupied  by  three  sisters  named  Miles,  but 
Adelaide,  one  of  the  sisters,  appeared  to  have  had  the  man- 
agement of  the  business.  On  the  13th  of  January,  1875, 
the  execution  debtors  being  in  want  of  money,  the  plaintiff 
agreed  to  advance  the  amount  required  in  consideration  of 
a  sale  to  him  of  certain  growing  crops.  The  following  doc- 
ument was  executed  in  pursuance  oi  such  arrangement : 

"  Miss  A.  Miles,  of,  &c.,  hereby  agrees  to  sell  to  William 
Brantom,  of,  &c.,  five  acres  of  wheat,  now  standing  in  the 
Beeches;  adjoining  to  Mr.  Smith's,  Drayton  side,,  at  the  sum 
of  £6  per  acre,  the  said  William  Brantom  to  cut  and  carry 
the  corn  any  time  he  may  require ;  and  the  said  William 
Brantom  doth  hereby  agree  to  purchase  the  said  five  acres 
of  corn  as  mentioned  above  on  the  above  conditions. 

'  *  Adelaide  Miles. 

"  William  Brantom.^' 

On  the  5th  of  March,  1876,  a  similar  transaction  took 
place,  and  a  document  was  executed  in  the  following  terms : 

"Miss  A.  Miles,  of,  &c.,  hereby  agrees  to  assign  to  Wil- 
liam Brantom,  of,  &c.,  three  acres  of  wheat  now  standing  in 
the  Beeches,  adjoining  the  piece  bought  before  [here  fol- 
lowed furtlier  description],  at  the  sum  of  £6  per  acre,  the 
said  William  Brantom  to  cut  and  carrjr  the  corn  any  time 
he  may  require ;  and  the  *said  WiUiam  Brantom  [350 
doth  hereby  agree  to  purchase  the  aforesaid  three  acres  of 
corn  mentioned  above  on  the  aforesaid  conditions. 

"Adelaide  Miles. 

"  William  Brantom." 
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Subsequent  sales  of  growing  crops  under  similar  circum- 
fitances,  and  in  respect  of  which  similar  documents  were 
executed,  took  place  between  the  parties. 

On  the  28th  oi  June,  1875,  the  execution  debtors  were  dis- 
trained upon  for  rent,  and  applied  to  the  plaintiff  for  farther 
sums  of  money.  It  was  ariunged  that  the  plaintiff  should 
pay  out  the  distress,  and  in  return  for  the  advance  a  further 
sale  of  growing  crops  took  place,  and  it  was  also  arranged 
that  some  horses  should  be  transferred  to  the  plaintiff.  The 
.document  executed  as  to  the  crops  was  similar  to  those 
above  set  out.  With  regard  to  the  horses  the  following  doc- 
ument was  executed : 

''Memorandum  of  agreement  between  William  Brantom, 
of,  &c.,  and  Miss  Miles,  of,  &c. .  I,  William  Brantom, 
hereby  agree  to  take  to  the  gray  mare  and  two  colts,  and 
nag  mare,  and  the  black  mare,  now  belonging  to  Miss  A. 
Miles,  for  the  amount  of  £80 ;  the  said  William  Brantom  to 
take  possession,  and  the  said  Miss  Miles  to  authorize  the 
said  William  Brantom  to  do  the  same.  I,  Miss  Miles,  hereby 
agree  to  assign  the  above-mentioned  stock  to  William 
Brantom  on  the  above  conditions. 

''William  Brantom. 

"Adelaide  Miles." 

The  crops  and  horses  which  •formed  the  subject  of  the 
above  transactions  remained  on  the  farm  premises,  and  were 
seized  there.  The  defendants  having  obtained  a  judgment 
against  the  Misses  Miles,  issued  a  fi,  fa.  on  the  30th  of 
July,  and  the  seizure  was  made  shortly  afterwards. 

Upon  these  facts  it  was  objected  by  the  defendants'  coun- 
sel (jinter  alia)  that  the  documents  above  mentioned  were 
bills  of  sale,  and  void  under  the  Bills  of  Sale  Act  for  want 
of  registration. 

The  verdict  was  entered  for  the  defendants,  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  it  for  the  plaintiff 
351]  for  the  sum  *that  had  been  paid  into  court  under  the 
interpleader  order  as  the  value  of  the  goods. 

Merewether  and  Young  Glare  moved  in  pursuance  of  the 
leave  reserved,  and  to  enter  judgment  for  th^  plaintiff: 
These  documents  are  not  bills  of  sale.  They  are  not  trans- 
fers or  assurances  of  personal  chattels.  They  are  merely 
memoranda  of  agreements  of  sale,  evidence  of  the  contract 
of  sale,  but  not  constituting  the  contract  itself.  If  it  be 
otherwise,  in  every  case  where  there  is  a  sale  within  the 
Statute  of  Frauds,  and  a  memorandum  of  the  bargain  is 
given  to  satisfy  the  statute,  if  such  memorandum  is  not 
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registered  as  a  bill  of  sale,  and  the  goods  are  left  in  the  pos- 
session of  the  vendor  more  than  twenty-one  days,  the  act 
applies,  and  the  execution  creditor  of  the  vendor  can  seize 
the  goods.  An  instrument,  to  be  within  the  section,  must 
be  an  instrunient  by  which  the  property  purports  to  pass. 
The  property  in  such  a  case  passes  by  the  previous  contract 
itself,  not  by  the  memorandum,  which  is  not  the  contract, 
but  merely  evidence  of  it. 

Secondly,  with  regard  to  the  growing  crops,  they  are  not 
personal  chattels,  and- so  are  not  "goods"  at  all  within  the 
act.  And  if  they  could  be  considered  as  *' goods,"  they 
are  not  gogds  capable  of  complete  transfer  by  delivery 
within  the  meaning  of  the  7th  section. 

[They  cited  Altsop  v.  Day  (*) ;  Byerley  v.  Preoost  (") ; 
Wake  V.  Harrop  (") ;  Sheridan  v.  McCartney  (*) ;  and 
Gough  V.  Enerard  (').] 

Metcalfe^  Q.C.,  and  Colly er  showed  cause  :  These  docu- 
ments are  assurances  of  personal  property  within  the  Bills 
of  Sale  Act.  It  is  clear  that  sales  may  be  within  the  act, 
because  sales  in  the  ordinary  way  of  business,  which  this  was 
not,  are  expressly  excepted.  The  writing  here  is  the  con- 
tract, and  by  such  contract  the  property  passed. 

With  regard  to  the  growing  crops,  it  is  contended  that 
they  are  goods  capable  of  complete  transfer  by  deliveiy 
within  the  7th  section.  *Growing  crops  are  goods  [352 
and  chattels  as  between  the  heir  and  executor  and  the  exe- 
cutor and  remainderman.  They  may  be  taken  in  execution 
and  as  a  distress,  and  a  sale  of  them  is  within  the  17th,  and 
not  within  the  4th,  section  of  the  Statute  of  Frauds. 

[Brett,  J.,  referred  to  Williams  on  Executors,  7th  ed., 
p.  709,  -where  growing  crops  are  said,  in  a  note,  to  be  for 
' '  most ' '  purposes  personal  property.  ] 

They  are  capable  of  complete  transfer  by  delivery.  Therfe 
may  be  a  symbolical  delivery  of  them  :  a  man  might  be  put 
in  possession  in  respect  of  tnem  whilst  they  were  growing, 
ana  until  they  arrived  at  maturity.  They  are  clearly  within 
the  mischief  of  the  act,  for  the  occupier  of  the  land  appears 
to  be  in  possession  of  them  whilst  they  remain  on  the  land. 
The  case  of  Sheridawv.  McCartney  (*)  is  a  distinct  authority 
that  growing  crops  are  within  the  act. 

[They  also  cited  Jones  v.  Flint  (') ;  Newman  v.  Cardi- 

»)  7  H.  &  N.,  467 ;  81  L.  J.  (Ex.),  105.  (»)  2  H.  A  C,  1 ;  82  L.  J.  (Ex.).  210. 

«)  Law  Rep..  6  C.  P.,  144.  (•)  11  Ir.  C.  L.  (N.S.),  506. 

(»)  1  H.  «k  C.,  202:  81  L.  J.  (Ex.),  461.  0)  10  A.  A  E.,  763. 

{*)  11  Ir.  C.  L.,  606. 


( 
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nal  (') ;  Marshall  v.  Green  (') ;  Dal  ton's  Executor,  p.  556 ; 
Peacock  v.  Purvis  (');  Comyas'  Digest,  tit.  Biens,  A  2.] 

Merewether^  in  reply :  The  definition  of  "apparent  pos- 
session" clearly  shows  that  growing  crops  are  not  within 
the  statute.  That  taken  with  the  words  "  caj)able  of  com- 
plete transfer  by  delivery,"  shows  that  what  was  contem- 
plated was  the  case  where  goods  that  might  be  delivered 
were  left  in  the  use  and  enjoyment  of  the  transferor,  not- 
withstanding that  formal  possession  had  been  given.  Grow- 
ing crops  cannot  be  delivered,  and.  cannot  be  used  and 
enjoyed.  The  term  "formal  possession  "  has  no  application 
to  them.  • 

Brett,  J. :  The  argument  for  the  defendants  is,  admitting 
that  there  was  no  fraud,  and  a  bona  fide  sale  was  intended 
of  the  articles  now  in  question,  that  the  documents  which 
have  been  laid  before  us  amount  to  bills  of  sale  within  the 
meaning  of  the  Bills  of  Sale  Act,  17  &  18  Vict.  c.  36 ;  and 
353]  as  they  were  not  registered,  *and  the  goods  remained 
in  the  possesi^ion  of  the  vendors,  the  transaction  is  void  as 
against  the  execution  creditors.  This  argument  resolves 
itself  into  two  points.  The  first  question  is,  whether,  as- 
suming that  the  subject-matter  of  the  transactions  was 
within  the  act,  these  documents  amounted  to  bills  of  sale 
within  its  provisions.  It  is  argued  for  the  plaintiff  that 
they  are  not  bills  of  sale,  and  do  not  come  within  the  de- 
scription of  instruments  mentioned  in  the  7th  section.  The 
contention  is  that  there  was  a  good  verbal  contract  apart 
from  the  documents  under  which- the  property  passed ;  and 
the  documents  do  not  constitute  the  contract  itself,  but  are 
only  evidence  of  it.  It  seems  to  me  that,  although  there 
may  have  been  such  a  verbal  contract,  and  although  money 
may  have  been  paid  under  it,  and  so  a  writing  would  hot  be 
essential,  yet,  if  the  terms  of  the  contract  are  at  the  time,  as 
here,  reduced  into  writing  and  signed  by  the  parties,  and 
the  writing  contains  all  the  terms  of  the  contract,  and  those 
terms  are  such  as  would  pass  the  property  in  the  subject- 
matter  of  the  contract,  such  a  document  is  a  transfer  or 
assurance  of  personal  chattels  within  the  7th  section.  Thaf 
being  so,  inasmuch  as  the  property  was  left  in  the  possession 
of  the  execution  debtors  for  more  than  twenty-one  days,  it 
follows,  if  the  subject-matters  of  the  contracts  were  within 
the  act,  the  contracts  ought  to  have  been  registered,  and, 
not  being  registered,  are  void  as  against  tne  execution 
creditors. 

0)  2  F.  &  F.,  840.  O  1  C.  p.  D.,  85.  (»)  2  B.  &  B.,  862. 
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Now,  the  horses  are  clearly  personal  chattels  within  the 
act,  and  must  therefore  go  to  the  defendants ;  but  as  to  the 
growing  crops  a  difficult  question  is  raised,  which  consti- 
tutes the  second  point  argued  before  us.  If  growing  crops 
were  goods  and  cnattels  in  contemplation  of  law  for  all  pur- 
poses, they  must  be  within  the  act,  and  the  documents  as  to 
them  must  be  registered.  So,  also,  if  they  were  never  goods 
and  chattels  in  the  contemplation  of  the  law,  the  opposite 
rusult  would  follow.  But  it  seems  to  me  that  the  result  of 
the  authorities  is  that,  though  for  certain  purposes  and 
under  certain  conditions  they  are  goods  and  chattels,  they 
are  not  so  for  all  purposes,  and  therefore  we  must  inquire 
further.  Tne  learned  author  of  Williams  on  Executors, 
7th  ed.,  p.  709,  lays  it  down  that  growing  crops,  as  between 
the  executor  and  heir,  *and  the  executor  and  the  re-  [354 
mainderman,  are  personal  property,  and  says  that  for  most 
other  purposes  also  they  are  personal  property,  but  he  does 
not  say  that  they  are  so  for  all  purposes.  They  may  be 
taken  in  execution  and  under  a  distress,  but  I  take  it  that, 
as  between  vendor  and  purchaser,  they  would  pass,  by  a 
conveyance  of  land,  as  part  of  the  land  without  express 
words ;   if  so,  for  that  purpose  they  are  realty,  and  not 

foods  and  chattels.  It  loUows  from  thisr  that  tney  cannot 
e  said  to  be  within  the  act,  on  the  ground  that  they  are 
mere  personal  goods  and  chattels  for  all  purposes.  Neither 
can  it  be  said  that  they  are  necessarily  excluded  from  the 
act  because  they  never  are  personal  chattels. 

Inasmuch  as  growing  crops  are  of  this  doubtful  character, 
it  becomes  necessary  to  examine  the  provisions  of  the  act 
more  closely,  in  order  to  see  whether  they  are  such  goods  as 
come  within  its  terms,  or  whether  they  nevertheless  are  in- 
cluded within  its  provisions.  The  first  section  enacts  that 
every  bill  of  sale  of  *' personal  chattels  "  shall  be  registered, 
and  by  the  interpretation  clause  ''personal  chattels"  mean 
**  goods,  furniture,  fixtures,  and  other  articles  capable  of 
complete  transfer  by  delivery."  It  was  argued  for  the 
plaintiff  that  growing  crops  were  not  goods ;  and  even  if 
thej^  were,  they  were  not  capable  of  complete  transfer  by 
delivery.  It  was  further  argued  that  the  real  meaning  of 
that  part  of  the  interpretation  clause  was  shown  by  the  sub- 
secjuent  part  of  it  which  defines  *' apparent  possession." 
It  18  there  enacted  that  the  personal  chattels  shall  be  deemed 
to  be  in  the  apparent  possession  of  the  person  giving  the  bill 
of  sale  so  long  as  they  remain  on  land  or  other  premises 
occupied  by  him,  or  as  they  shall  be  used  and  enjoyed  by 
him  in  any  place  whatsoever,  notwithstanding  that  formal 
17  Eno.  Rep.  39 
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possession  may  have  been  taken' by  or  given  to  any  other 
person.  It  was  argued  that  these  words  as  to  personal  en- 
joyment, taken  together  with  the  expression  *' capable  of 
complete  transfer  bv  delivery,"  show  that  the  act  only  ap- 
plies to  things  which,  at  the  moment  when  the  bill  of  sale  is 
given  and  the  provisions  of  the  act  are  to  be  applied  to  it, 
might  be  delivered  to  the  assignee,  and  are  not,  but  are  left 
in  the  enjoyment  of  the  assignor ;  and  that  it  follows  that, 
as  growing  crops  are  not  capable  of  being  used  or  enjoyed 
355]  or  *of  being  delivered  at  the  time  when  the  provisions 
of  the  act  are  said  to  apply  to  them,  they  are  not  personal 
chattels  within  its  meaning.  Independently  of  authoritj^,  I 
agree  with  that  argument.  There  is,  however,  the  decision 
of  the  Irish  court  to  the  contrary.  That  decision  is  entitled 
to  the  greatest  respect,  and  if  1  did  not  feel  very  strongly 
that  the  true  interpretation  of  the  statute  is  as  I  have  stated, 
I  should  feel  bound  to  yield  to  the  authority  of  that  deci- 
sion. But  the  decision  is  not  a  binding  authority  upon  us  ; 
and  if,  on  examination  of  the  reasons  given  for  it,  we  are 
unable  to  agree  with  them,  we  are  entitled  to  form  our  own 
conclusion.  Now  the  reasons  given  by  the  Lord  Chief 
Justice  in  that  case  seem  to  me  to  be  based  upon  an  inter- 
pretation of  the  statute  resting  on  the  principle  ^^  Eoopressio 
unius  alter ius  exclusioy  It  is  put  that,  inasmuch  as  stock 
or  produce  which  by  covenant  or  custom  ought  not  to  be 
removed  from  the  premises  is  excepted  by  the  interpreta- 
tion clause,  it  follows  that  growing  crops,  where  there  is  no 
question  of  such  a  covenant  or  custom,  must  be  included. 
But  I  cannot  help  thinking  that  the  stock  or  produce  so 
referred  to  means  produce  already  sevei'ipd  from  tjie  land, 
and  which  might  be  delivered,  altnough  by  the  covenant  or 
custom  it  ought  not  to  be  removed  from  the  farm.  If  so,  the 
antithesis  is  not  between  growing  crops  and  such  stock  or 
produce,  but  between  such  stock  or  produce  and  similar 
stock  or  produce  which  may  be  removed. 

If  so,  the  foundation  of  the  judgment  in  Sheridan  y.  Mc- 
Cartney (')  is  gone,  and  the  doctrine  on  which  it  is  founded 
is  inapplicable.  For  these  reasons,  though  wishing  to  speak 
with  all  respect  of  that  decision,  I  cannot  follow  it.  If  that 
judgment  had  been  brought  before  the  courts  of  this  coun- 
try and  approved  of,  we  might  have  been  bound  by  it ;  but, 
on  the  contrary,  we  find  that  in  Gough  v.  Emrard  (•)  the 
Court  of  Exchequer  seems  to  have  had.  great  doubts  of  its 
correctness.  The  Lord  Chief  Baron  says  that  it  can  only 
be  supported  if  the  act  is  construed  liberally  and  freely,  but 

O  U  Ir.  C.  L.  (N.S.),  606.  (•)  2  H.  <t  C,  1 ;  82  L.  J.  (Ex.),  210. 
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he  points  out  that,  on  the  contrary,  having  regard  to  the 
nature  of  the  act,  it  is  one  which  ought  to  be  construed 
strictly.  It  deals  with  transactions  which  may  be  perfectly 
bona  *fide  and  honest,  and  imposes  certain  restric-  [356 
tions  upon  them. '  An  act  which,  hower  salutarv,  may  nave 
tlie  effect  of  taking  away  rights  of  property  honestly  ac- 
quired, must  be  construed  strictly.  For  these  reasons  I 
think  we  cannot  follow  the  decision  of  Sheridan  v.  McCart- 
ney Q).  The  result  is,  that  as  to  the  amount  of  the  value 
of  the  horses  the  |)laintiff  fails,  but  as  to  the  amount  of  the 
value  of. the  growing  crops,  the  judgment  must  be  entered 
for  the  plaintiff. 

Archibald,  J.:  I  agree.  With  regard  to  the  question 
whether  these  documents  are  bills  of  sale  within  the  act,  I 
think  that  they  are.  It  seems  to  me  that  they  are  docu- 
ments intended  to  pass  the  property  in  the  subiect- matter  of 
them,  and  so  are  transfers  witnin  the  act.  The  argument 
that  the  document  is  onlv  evidence  of  the  agreement  which 
exists  independently  of  the  writing  would  go  far  to  destroy 
the  effect  of  the  act.  It  would  be  in  the  power  of  every 
person  giving  a  bill  of  sale  to  make  a  prior  verbal  agreement 
which  would  pass  the  property,  and  put  it  afterwards  into 
writing,  and  then  to  contend  that  the  writinff  was  only  evi- 
dence of  the  contract.  Assuming  that  the  subject-matter  of 
these  documents  was  within  the  act,  I  think  they  are  bills 
of  sale  which  required  to  be  registered.  The  second  point 
is  whether  these  goods  were  personal  chattels  within  the 
act.  I  entirely  agree  with  what  my  Brother  Brett  has  said 
on  this  point.  I  think  that  growing  crops  may  be  chattels 
for  some  purposes,  but  even  admitting  this,  that  they  are 
not  chattels  within  the  act,  but  are  expressly  excluded  by 
the  terms  of  the  7th  section.  They  are  not  capable  of  com- 
plete transfer  by  delivery  within  that  section,  because  they 
are  not  capable  of  delivery  for  any  useful  purpose  while 
growing.  The  case  put  by  the  plaintiff's  counsel  seems  to 
me  conclusive  on  that  point.  Suppose  the  sheriff  seized 
the^m  under  an  execution  and  sold.  They  must  remain  on 
the  land  while  growing  and  then  the  sheriff  might  seize 
again  under  a  second  execution,  and  if  the  defendants'  con- 
tention were  correct,  the  objection  might  be  made  to  the 
purchaser  under  the  first  execution  that  the  bill  of  sale  was 
not  registered.  We  must  read  *the  words  "  capable  [357 
of  complete  transfer  bv  delivery"  with  the  definition  of 
"apparent  possession.''  Growing  crops  cannot  be  other- 
wise than  in  the  apparent  possession  of  the  vendor.    This 

0)  11  Ir.  C.  L.  (N.S.),  606. 
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seems  to  me  clearly  to  show  that  the  act  does  not  apply  to 
them.  It  has  been  nrged  that  the  words  of  the  act,  except- 
ing stock  or  produce  which  by  covenant  or  custom  ought 
not  to  be  removed  from  any  farm,  show  that  growing  crops 
must  be  within  the  statute  unless  the  subject  of  such  a  cove- 
nant or  custom.  But  it  seems  to  me  that  those  words  are 
satisfied  by  making  them  apply  to  produce  severed  from  the 
land.  If  so,  the  opposite  to  produce  mentioned  in  the  act 
is  produce  which  is  severed,  and  is  not  the  subject  of  such  a 
covenant  or  custom;  and  the  maxim  ''^ Eocpressio  unius 
alierius  exclusio^^'^  does  not  help  the  defendants'  contention. 
With  regard  to  the  Irish  decision,  I  desire  to  speak  of  it 
with  great  respect ;  but  it  seems  to  me  that  the  attention  of 
the  judges  was  not  called  to  the  effect  of  the  definition  of 
''apparent  possession."  If  their  attention  had  been  called 
to  it  I  think  they  would  have  seen  that,  as  growing  crops 
must  whilst  growing  remain  upon  the  land  of  the  vendor, 
and,  therefore,  cannot  be  otherwise  than  in  the  apparent 
possession  of  the  i)erson  giving  the  bill  of  sale,  they  are  not 
within  the  scope  of  the  act.  The  application  of  the  statute 
must  be  limited  to  articles  of  which  possession  could  have 
been  given  to  the  vendee  and  which  are  capable  of  removal. 

Judgment  for  the  plaintiff . 

Solicitor  for  plaintiff :  Mole. 

Solicitor  for  defendants  :  Selby. 

SeelSEng.  R.,19note;  15Eng.  R.,  584;  Jewett  «.  Keenholts,  16  B&rb., 
228  note ;  ThompBon's  Law  of  the  Farm,  196  :  2  Fisher  on  Mort.  (8d.  ed.),  928  ; 
titles  "  Crops,"  *•  Cropping  Contracts  ;"  1  Hilliard  on  Mort.  (4th  ed.),  181  note ; 
Washburn  on  Real  Estate,  tit.  "  Crops;"  Id. .  195  ;  Thomas  on  Mort.,  51. 
Willard's  Real  Estate,  77, 83  ;  1  Fisher  Though  if  sold  1^  the  mortgagor  be- 
on  Mort.  (8d  ed. ),  412  ;  2  id. ,  928  ;  Tay-  fore  sale  and  reserved  by  the  mortgagee 
lor's  Land,  and  Tenant,  titles  "  Crops,"  at  the  sale  the  purchaser  will  not  take 
"Cropper,"  "Emblements."  them,  even  if  not  excepted  by  his  con- 
As  between  vendor  and  vendee,  grow-  veyance  :  Sherman  v.  Willett,  42  N.  Y., 
ing  crops  are  real  estate,  and  unless  re-  146  ;  Congden  v.  Sanford,  Lalor's  Sap., 
served,  pass  to  the  purchaser  by  a  deed  196. 

of  the  land  as  being  annexed  to   and  Where  land  of  a  debtor  is  sold,  un- 

forming  apart  of  the  freehold :  l*albot  v.  der  the  order  of  a  surrogate  to  pay  the 

Hill,  68  U]^.,  106  ;  Wood  v.  Lang,  5  Up.  debts  of  the  deceased,  the  purchaser  is 

Can.  Com.  PI.,  204  ;  Kilbride  v.  Cam-  entitled  to  the  growing  crop  :  Jewett 

eron,  17  Upper  Can.  Com.  PI.,  378;  v.  Keenholts,  16  Barb.,  198. 

See  Keatz  v.  White,  19  Upper  Can.  Crops  growing  at  the  death  of  the 

Com.  PL,  86,  owner  of  real  estate,  in  New  York,  pass 

Though  not  to  an  inchoate  purchaser:  to  his  executor  and  not  to  his  heir  or 

Richardson  «.  Trinder,  11  Upper  Can.  devisee :  2  R.  S.,  82,  §  6  ;  Bradner  «?. 

Com.  PI.,  130.  Faikner,  34  N.   Y.,  847;  Sherman  u. 

A  purchaser  under  a  mortgage  fore-  Willett,  42  N.  Y. ,  150. 

closure  takes  the  crops  growing  upon  So  in  Indiana :  Humphrey  v,  Mer- 

the  land  mortgaged  :  Shepard  v.  Phil-  ritt,  51  Ind.,  197. 

brick,  2  Den.,  174;  Simers  «.  Saltus,  3  In  Maine  unharvested  crops  go  to 

Pen.,  214;  Lane  v.  King,   8  Wend.,  the  devisees  of  the  land,  and   not  to 
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the  executor.     As  against  the  heirs  at  feat  the  levy  :  Sarg«nt  t.  Goarrier,  05 

law  thej  go  to  the  executor;  but  as  Ills.,  245. 

against  the  devisees  thej  do  not,  unless  Where  one  let  a  farm  for  one  year  with 

it  appear  by  the  will  that  the  testator  the  privilege  of  sowing  a  ciop  of  rve 

so  intended  :  Dennett  «.   Hopkins,  68  in  the  fall,   the  lessor  permitted  the 

Maine,  850.  lessee  to  put  in  the  crop  :    Held  the  les- 

A  mortgage  on   real  state  was  fore-  see's  title  thereto  was  good :  Litre  v. 

closed,  and  the  real  estate  was  sold  McKinstry,  41  Barl).,  186,  affirmed  3 

under  the  decree  of  foreclosure  to  the  Abb.  Court  App.  Dec. ,  62. 

mortgagee.     Thereafter  the  mortgagor  The  conveyance  of  land  will  not  pass 

died,  and  afterwards  a  crop  of  corn  was  grain  raised  thereon  which  had  been  set 

planted  and  cultivated  on  said   land  apart  as  the  landlord's  portion,  in  the 

by  the  widow  and  son  of  the  mort-  absence  of  a  contract  to  that  effect, 

gagor,  which  fully  matured  before  the  The  sale  of  a  farm  reserving  to  the 

year  for  the  redemption  of  the  land  had  tenant  the  right  to  gather  his  com, 

expired.     Held,  that  said  corn  was  not  does  not  give  to  the  purchaser  a  right 

liable  for  the  payment  of  taxes  charge-  to  the  crop  :  Moffit  v.  Armstrong,  40 

able  against  the  mortgagor :  Gregory  Iowa,  484. 

«.  Wilson,  52  Ind.,  238.  Though  a  sale  of  land  may  be  fraud- 

Where  the  plaintiff  had  leased  land  ulent  as  against  creditors,  still,  where 

for  a  share  in  the  crops,  his  portion  to  the  evidence  showed  that  the  execution 

be  delivered  to  him  in  cribs  and  then  debtor  (the  vendor)  had  not  raised  the 

to  be  measured,  and  before  the  crops  had  crops,  the  subject  of  the  seizure,  or 

been  gathered  they  were  levied  upon  as  furnished  the  means  of  doing  so,  but 

the  property  of  the  tenant,  whereupon  the  labor  and  means  had  been  contrib- 

the  landlord  brought  replevin  for  the  uted  by  the  vendee  alone :  Held,  that 

same :   Held,  that  the  plaintiff  could  the  crops  were  the  sole  property  of  the 

not  maintain  the  action,  as  he  had  no  vendee  as  ag^nst  the  execution  cred- 

such  property  In  the  crops  until  they  iter :  Kilbride  o.  Cameron,  17  Upper 

were  gathered  and  divided  as  to  enable  Can.  Com.  PL,  873. 

him  to  maintain  replevin.  To  sustain  an  action  of  replevin  the 

In  the  case  of  a  leasing  for  a  share  of  property  must  be  susceptible  of  seisure 

the  crops  raised,  to  be  divided  after  by  the  officers  and  delivery  to  the  plain- 

the  same  is  gathered,  the  title  to  the  tiff.      And    accordingly,  such    action 

whole  of  the  crop  raised  will  be  that  brought  for  a  certain  number  of  bush- 

of  the  tenant  untU  divided  and  posses-  els  of  com  was  held  not  to  lie,  where 

sion  given;  and   after  the  levy  of  an  the  crop  was  standing  ungathered,  in 

execution  against  the  tenant,  an  agree-  the  field  :  Jones  «.  Dodge,  61  Mo.,  868. 

went  between  him  and  the  landlord  But  see  Kaufman  «.   Schilling,  58 

that  the  latter  shall  receive  his  share  Mo.,  218. 
in  the  field  will  not  be  allowed  to  de- 
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*Meyer  and  Others  v.  Ralli  and  Others.     [358 

Marine  iMuranee-^Caruiruetive  total  LottB— Judgment  of  foreign   Tribunal — SaU  of 

Thing*  injured  by  Order  of  foreign  'tribunal. 

The  presumption  with  regard  to  the  judgment  of  a  foreign  court  is  that  it  is  cor- 
rect according  to  the  law  of  the  country  to  which  it  belongs,  but  when  it  was  admit- 
ted by  the  parties  that  the  law  of  the  foreign  tribunal  had  not  been  correctly  declared 
by  its  judgment : 
Hdd,  that  such  jud^ent  was  not  binding  on  an  English  court 
The  expenses  whicn  may  be  recovered  by  the  assured  under  the  suing  and 
laboring  clause  in  a  policy  of  insurance  free  of  particular  average,  are  confined  to 
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the  expenses  which  are  necessary  to  avert  a  total  loss,  for  which  the  insurer  would 
be  liable. 

A  sale  of  the  subject-matter  of  insurance  ordered  by  a  foreign  tribunal  within 
whose  jurisdiction  it  has  be^  originally  thrown  by  perils  insured  as^ainst,  does  not 
amount  to  a  construclive  total  loss  where  the  sale  is  not  due  to  perils  insured  against, 
such  perils  having  ceased  to  operate,  but  is  made  for  the  purpose  of  repaying  ad- 
vances incurred  through  the  captain's  breach  of  duty  in  not  transhipping  the  sub- 
ject-matter of  insurtince  to  its  destination. 

A  cargo  of  rye,  shipped  on  an  Austrian  ship  for  carriage  from  Enos,  a  Turkish 
port,  to  Schiedam,  was  insured  by  a  policy  warranted  free  of  particular  average. 
The  ship  meeting  with  stormy  weather,  a  portion  of  the  cargo  was  damaged,  and 
the  ship  had  to  put  into  the  port  of  La  Rochelle.  Proceedings  were  taken,  at  the 
instance  of  the  captain,  in  the  Tribunal  of  Commerce  at  that  port,  and,  in  conse- 
quence, the  cargo  was  landed  and  warehoused.  It  was  necessary  to  sell  a  portion 
of  the  cargo  immediately,  which  was  accordingly  done.  On  the  21st  of  February 
the  court,  on  the  petition  of  the  captain,  ordered  a  sale  of  the  residue,  and  notice  of 
abandonment  was  given  to  the  defendants  as  insurers  on  the  ground  that,  in  the 
opinion  of  the  experts  or  surveyors,  the  rye  could  not  be  forwarded  to  its  destina- 
tion. This  notice  the  defendants  refused  to  accept;  and  on  the  5th  of  March 
the  defendants,  as  insurers,  summoned  the  captain  before  the  Tribunal  of  Commerce 
for  the  purpose  of  having  it  decreed  that  there  was  no  occasion  to  sell  the  residue 
of  the  rye. 

The  court  accordingly  ordered  the  residue  of  the  rye  to  be  surveyed,  and  the  sur- 
veyors reported  that  it  could  be  roshipped  and  conVeyed  to  its  destination.  This 
report  was 'confirmed  by  the  court,  and  notice  of  it  given  to  the  assured,  together 
with  notice  that  any  course  pursued  with  the  cargo  would  be  for  their  account  and 
on  their  responsibility.  The  rye,  however,  was  not  forwarded,  and  remained  until 
December  warehoused  at  La  Rochelle,  although  the  captain  might  have  procured  a 
ship  to  carry  it  on.  The  captain  having  in  the  meantime  procured  advances  to 
meet  the  expenses  caused  by  the  interruption  of  the  voyage,  was  summoned,  by  the 
parties  who  had  made  the  advances,  before  the  Tribunal  of  Commerce ;  and  on  the 
14th  of  September  the  court  decreed  a  sale  of  the  ship,  and  a  statement  of  general 
and  particular  average  of  the  ship  and  cargo  to  be  drawn  up,  which  was  accordingly 
35y]  done.  On  the  2l8t  of  December  the  Tribunal  *of  Commerce  decreed  the 
salb  of  the  rest  of  the  cargo,  on  the  ground  that  the  weather  was  unfavorable  for  ita 
preservation.  On  the  26ui  of  January  the  Tribunal  of  Commerce  decreed  that  the 
full  amount  of  the  freight  due  upon  the  whole  voyage  was  chargeable  upon  the  pro- 
ceeds of  such  sale ;  and  an  amended  average  statement,  which  proceeded  on  this 
footing,  was  confirmed  by  the  court.  If  the  proportion  of  freight  so  payable  was 
to  be  added  to  the  extra  expenses  incurred  in  respect  of  the  residue  of  the  careo  so 
sold  by  reason  of  the  interruption  of  the  voyage,  including  the  extra  freignt  in 
respect  of  forwarding  to  the  port  of  destination,  the  amount  would  exceed  tlie  value 
of  the  rye  at  the  port  of  destination.  It  was  admitted  that  neither  the  law  of 
France  or  Austria  was  in  accordance  with  the  decree  of  the  25th  of  January,  and  if 
the  proper  proportion  of  freight  had  been  charged  to  the  residue  of  cargo  sold,  the 
value  at  the  port  of  destination  would  have  exceeded  the  expenses  : 

Held,  that  there  was  no  constructive  total  loss  of  the  cargo;  inasmuch  as  the 
decree  for  the  sale  of  the  residue  of  the  cai^o  was  not  due  to  the  perils  insured 
against,  but  was  made  for  the  purpose  of  paying  advances  incurred  through  the 
captain's  breach  of  duty  in  not  forwarding  such  rye  to  its  destination ;  and  the 
insurers  were  not  concluded  by  the  judgment  of  the  French  court  from  denying 
that  there  was  no  total  loss,  because  it  was  admitted  that  such  judgment  was  erro- 
neous according  to  the  law  which  it  professed  to  administer. 

Special  case.     The  facts  suflBciently  appear  from  the 
head-note  and  judgments. 

1875.  Nov.  11,  15.  CoJien,  Q.C.  {McLeod  with  him),  for 
the  plaintiffs  :    First,  it  is  contended  that  the  plaintiffs  are 
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entitled  to  recover  as  for  a  constructive  total  loss.  The  cargo 
was  ordered  to  be  sold  by  a  court  of  competent  jurisdiction, 
the  circumstances  that  brought  it  within  such  jurisdiction 
being  perils  insured  against.  This  entitled  the  plaintiffs  to 
give  notice  of  abandonment.  Unless  circumstances  subse- 
quently arose  under  which  the  cargo  owner  was  able  and 
«50uld  reasonably  be  expected  to  take  to  part  of  the  cargo, 
and  so,  as  it  were,  the  total  loss  was  adeemed,  the  plaintiffs 
remain  entitled  to  recover  as  for  a  total  loss.  It  is  for  the 
underwriters  to  show  that  a  prudent  man  ought  reasonably 
to  have  intervened  in  the  proceedings  of  the  foreign  tribunal. 
The  uncertainties  and  heavy  expenses  of  the  litigation  in 
this  case  were  such  as  to  render  it  the  part  of  a  prudent 
man  not  to  interfere.  It  is  contended,  at  any  rate,  that  the 
actual  sale  of  the  residue  of  the  cargo  worked  a  total  con- 
structive loss.  If '  the  subject-matter  of  the  insurance, 
having  been  brought  within  the  jurisdiction  of  a  competent 
court  by  perils  of  the  seas,  is  actually  sold  by  order  of  such 
court,  so  as  to  pass  the  property  to  the  purchaser,  that  is  a 
*constructive  total  loss,  and  an  owner  cannot  [360 
reasonably  be  expected  to  engage  in  uncertain  and  expen- 
sive litigation  to  prevent  such  sale.  He  is  entitled  to 
abandon  the  cargo  to  the  underwriters,  leaving  them  to 
intervene. 

It  is  contended  that  the  defendants'  intervention  in  the 
.proceedings  on  the  5th  of  March,  1866,  amounted  to  an  ac- 
ceptance of  the  notice  of  abandonment,  and  estopped  them 
from  denying  a  total  loss.     If  there  was  not  a  total  loss,  in 
what  capacity  did  they  intervene  ? 

Secondly,  the  plaintiffs  are  entitled  to  recover  the  expenses 
incurred  with  respect  to  the  cargo  at  La  Rochelle  under  the 
suing  and  laboring  clause.  The  expenses  appear,  on  the 
facts  stated  in  the  case,  to  have  been  incurred  lor  the  pur- 
pose of  preventing  a  total  loss.  If  the  cargo  had  not  been 
unloaded  and  warehoused  after  the  sea  damage,  the  whole 
would  have  been  ruined.  But  it  is  contended,  that  even  if 
that  were  not  so,  the  warranty  against  particular  average 
does  not  limit  the  suing  and  laboring  clause  to  expenses  in- 
curred to  prevent  a  total  loss.  The  two  are  quite  inde- 
pendent clauses,  and  the  effect  is  that  the  insurers  agree  to 
Dear  all  expenses  incurred  for  the  protection  of  the  cargo. 
If  the  origin  of  the  warranty  against  particular  average  be 
looked  to,  it  will  be  seen  that  the  same  reasoning  does  not 
apply  to  expenses  actually  incurred  in  protecting  the  thing 
insured  as  to  partial  damage,  with  respect  to  which  it  is 
often  difficult  to  say  whether  it  was  really  caused  by  sea 
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perils  or  not.  Public  policy,  and  the  interests  of  the  under- 
writers themselves,  point  to  this  cpnstruction.  The  insured 
is  not  bound  to  take  any  steps,  and  may  let  the  cargo 
become  totally  lost.  Every  inducement  should  be  given 
to  the  captain  to  take  all  precautions  for  the  preservation 
of  property. 

Benjamin^  Q.C.  {Norman  with  him),  for  the  defendants : 
There  was  no  total  loss.  The  statements  of  the  case  dis- 
tinctly show  that,  according  to  the  principle  laid  down  in 
Farnworth  v.  Hyde  (*),  this  was  so.  A  substantial  portion 
of  the  carffo  was  saved,  which  was  worth  the  expense  in- 
curred, including  that  of  transhipment  to  the  port  of  des- 
tination. The  only  distinction  m  this  case  is  the  order 
of  the  court  at  La  Rochelle  for  sale  of  the  residue  of  the 
361]  *cargo.  But  that  sale  was  not,  necessitated  by  the 
sea  perils ;  that  part  of  the  cargo  was  perfectly  safe,  and  at 
the  owner's  disposal,  and  the  captain  ought  to  have  for- 
warded it  to  its  destination,  but  he  applied  for  an  order  to 
sell  it.#  The  decision  of  the  Frencn  court,  that  the  full 
freight  was  due,  does  not  conclude  the  defendants.  It  is 
found  in  the  case  that,  according  to  French  law  and 
Austrian  law,  the  residue  of  the  cargo  was  not  subject  to 
payment  of  the  full  freight  at  La  Kochelle,  and  conse- 
quently there  was  no  total  loss.  The  average  statement, 
tnerefore,  made  by  the  order  of  the  court,  was  incorrect 
according  to  the  law  of  the  tribunal.  This  court  is,  there-, 
fore,  not  bound  by  the  order  of  the  foreign  court,  such  order 
being  admitted  by  the  parties  to  be  erroneous  according  to 
the  law  which  the  foreign  tribunal  had  to  administer. 

With  regard  to  the  suing  and  laboring  clause,  only  such 
expenses  can  be  recovered  as  were  necessary  to  avoid  a 
total  loss.  The  suing  and  laboring  clause  is  meant  to  pro- 
tect the  interest  of  the  insurer. 

The  greater  part  of  these  expenses  was  not  incurred  to 
protect  the  subject-matter  of  the  insurance  from  the  perils 
of  the  sea  at  all.  The  damaged  portion  of  the  cargo  is 
sold,  and  a  substantial  portion  then  remains  on  land,  in  no 
danger  whatever,  and  at  the  disposal  of  the  owner,  and  for 
more  than  a  year  expenses  are  incurred  in  respect  of  it,  in- 
stead of  its  being  forwarded.  .  How  can  such  expenses  in 
any  case  be  brought  within  the  suing  and  laboring  clause  \ 

ijohen^  Q.C,  in  reply. 

[The  following  authorities  were  cited  during  the  argu- 
ment :  Stringer  v.  English  and  Scottish  Marine  Insurance 

0)  18  0.  B.  (N.S.),  836 ;  Law  Rep.,  2  C.  P.,  204. 
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Co.  (*) ;  CammeU  v.  Sewell  (•) ;  Castrique  v.  Imrie  (') ;  Ho- 
setto  y.  Gurney  {*) ;  Farnworth  v.  Hyde  (*) ;  Kidston  v. 
Mnfipire  Marine  Insurance  i^) ;  DerU  v.  Smith  i^) ;  Messina 
V.  Petrococchino  ('').] 

Cur.  adv.  vult. 

*1876.  May  9.  The  judgment  of  the  court  (Lord  r362 
Coleridge,  C.J.,  and  Grove,  and  Archibald,  JJ.)  was  deliv- 
ered by 

Archibald,  J.:  This  is  a  special  case,  with  power  to 
draw  inferences  of  fact.  The  action  is  on  a  valued  policy 
of  insurance  on  18,760  kilogrammes  of  rye  valued  at  £2,731, 
including  £160  advance,  on  a  voyage  from  Enos  to  Schie- 
dam, in  the  Austrian  ship  Unico,  warranted  free  of  particu- 
lar average  unless  the  ship  be  stranded,  sunk,  or  burnt, 
which  was  underwritten  by  the  defendant  in  the  sum  of 
£2,731.  The  policy  also  contains  the  usual  clause  that,  in 
case  of  any  loss  or  misfortune,  it  shall  be  lawful  to  the  as- 
sured, their  factors,  servants,  and  assigns  to  sue,  labor  and 
travel  for,  in,  and  about  the  defence  and  safeguard  and  re- 
covery of  the  said  goods,  merchandises,  ship,  &c.,  or  any 
part  thereof,  without  prejudice  to  the  insurance,  to  the 
charges  whereof  the  assurers  will  contribute. 

On  the  21st  of  July,  1865,  the  defendants  had  entered 
into  a  charterparty  with  one  Fattuta,  of  Venice,  for  the 
charter  of  the  Unico,  then  lying  at  Smyrna,  to  proceed  to 
Enos,  a  Turkish  jport,  and  there  load  a  cargo  of  grain  or 
corn,  and  carry  it  to  Amsterdam  or  Schiedam  direct,  and 
had  on  the  2d  of  November,  1865,  shipped  at  Enos  on  board 
the  vessel,  of  which  Antonio  Lucovich  was  the  master,  a 
cargo  equal  to  2,343  English  quarters,  or  6,800  hectolitres 
of  rye,  sound  and  in  good  order  and  well  conditioned.  The 
captain  received  at  Enos  £150  pursuant  to  the  terms  of  the 
charterparty.     He  also  signed  a  bill  of  lading. 

On  the  8th  of  March,  the  Unico,  then  laden  with  the  said 
cargo  in  bulk,  left  Enos  on  the  voyage.  On  the  14th  of 
November,  1865,  the  plaintiffs,  through  their  agents,  Messrs. 
Schroder  &  Bonniger,  in  London,  purchased  from  the  de- 
fendants for  £2,736  6s.  6d.  the  cargo  in  question,  including 
freight  and  insurance  to  Schiedam  as  per  charterparty  ;  ana 
on  the  21st  of  November  the  defendants  handed  to  them  the 
policy  in  question. 

0)  Law  Rep.,  4  Q.  B.,  676 ;  Law  Rep.,        (»)  18  C.  B.  (N.S.),  836 :  34  L.  J.  (C.P.), 

6  Q.  B.,  699.  207 ;  Law  Rep.,  2  C.  P.,  204. 

(«)  1   H.  <fc  K,  617 ;    6  H.  &  N.,  728;         (•)  Law  Rep.,  1  C.  P.,  685. 
27  L.  J.  (Ex.).  447;  29  L.  J.  (Ex.),  360.  (')  Law  Rep.,  4  Q.  B.,  414. 

(»)  Law  Rep.,  4  H.  L..  414.  (»)  Law  Rep., '4  P.  C,  144. 

{*)  11  C.  B.,  176 ;  20  L.  J.  (C.P.),  257. 

17  Eng.  Rep.  40 
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During  the  months  of  November  and  December,  1866, 
the  Unico  on  her  voyage  met  with  very  tempestuous 
weather,  in  consequence  of  which  she  was  obliged  to  jetti- 
son a  portion  equal  to  300  hectolitres  of  the  insured  cargo ; 
and  on  the  14th  of  January,  1866,  after  hoisting  signals  of 
distress,  she  was  taken  by  a  French  fishing-smack  into  the 
363]  port  of  La  Rochelle,  in  France.  On  ^arrival,  the 
captain  placed  himself  in  the  hands  of  Messrs.  Admy- 
rault  &  Seignette.  M.  Admyrault  was  the  Austrian  consul, 
and  his  firm  made  all  necessary  advances  of  cash  to  the 
captain. 

Certain  proceedings  were,  as  stated  in  the  special  case, 
taken  at  the  instance  of  the  captain  in  the  Tribunal  of  Com- 
merce at  La  Rochelle,  in  consequence  of  which,  first,  a 
portion,  and  eventually  the  whole  of  the  cargo  was  landed 
and  warehoused  by  order  of  the  court.  On  the  lOth  of  Feb- 
ruary, 1866,  a  portion  of  the  cargo,  amounting  to  5,652  kil- 
ogrammes, was  by  order  of  the  Iribunal  of  Commerce  sold, 
and  realized  8,537/r.  65c.  On  the  21st  of  February,  1866, 
on  the  petition  of  the  captain,  the  court  ordered  the  sale  of 
the  residue  of  the  cargo  Dy  public  auction. 

Immediately  on  receiving  information  of  this  order,  on  the 
21st  and  22d  of  February,  1866,  Messrs.  Schroder  &  Bon- 
niger,  on  behalf  of  the  plaintiffs,  gave  notice  of  abandon- 
ment to  the  defendants,  on  the  ground  that,  in  the  opinion 
of  the  experts  or  surveyors,  the  rye  could  not  be  forwarded 
to  its  destination.  This  notice  the  defendants  declined  to 
accept. 

On  the  6th  of  March,  1866,  the  defendants,  in  their  capa- 
city of  shippers,  vendors,  and  insurers  of  the  cargo,  sum- 
moned Captain  Lucovich  before  the  Tribunal  of  Commerce 
for  the  purpose  of  having  it  decreed  that  there  was  no  occa- 
sion to  sell  the  residue  of  the  rye,  and  for  the  tribunal  to 
order  a  new  survey.  The  tribunal  thereupon  ordered  that 
the  sale  of  the  rye  should  be  provisionally  suspended,  and 
that  a  new  inspection  should  be  proceeded  with  by  three  sur- 
veyors, whose  instructions  were  to  say  if  it  were  possible, 
by  continuing  the  expedients  of  manipulation  and  ventila- 
tion, to  preserve  it  in  its  good  condition,  so  as  to  enable  it 
to  be  reshipped  without  risk,  and  to  be  conveyed  to  Schie- 
dam, its  destination. 

On  the  14th  of  March  the  surveyors,  having  examined  the 
rye,  then  in  certain  warehouses,  were  unanimously  of  opin- 
ion that  the  grain  might  be  perfectly  well  reshipped  and 
conveyed  without  any  danger  to  Schiedam ;  recommending 
that,  if  not  reshipped  very  speedily,  it  should  be  subject  to 
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ventilation  once  a  month  *until  the  moment  of  its  [364 
being  put  on  board  for  conveyance  to  its  destination.  This 
report  was  confirmed,  and  'ordered  to  be  executed  by  the 
said  court,  and  notice  of  it  was  given  to  the  plaintiffs  on  the 
17th  of  March,  1866,  together  with  notice  that  any  course 
pursued  with  the  cargo  or  any  portion  of  it  was  for  their 
account  and  on  their  responsibility. 

On  the  11th  of  May,  1866,  the  captain  of  the  Unico  ap- 
plied to  the  Tribunal  of  Commerce  for  and  obtained  author- 
ity to  raise  a  loan  on  the  bottomry  of  the  ship,  freight,  and 
cargo.  On  the  6th  of  June,  the  captain  filed  a  petition  in 
the  Tribunal  of  Commerce  stating  tnat  he  had  been  un^^ble 
to  effect  a  loan  on  bottomry,  and  asking  the  tribunal  to  de- 
clare the  ship  unnavigable  under  articles  369  and  389  of  the 
French  Code  de  Commerce,  and  a  decree  was  made  in  con- 
formity with  the  petition. 

On  the  21st  of  June,  1866,  Messrs.  Admyrault  &  Seignette, 
who  had  made  considerable  advances  to  meet  the  several 
expenses  caused  directly  or  indirectly  by  the  forced  inter- 
ruption of  the  voyage,  summoned  Captain  Lucovich  before 
the  Tribunal  of.  Commerce  to  show  cause  whj^,  in  default  of 
payment  to  them  of  20,000^*.  within  a  fortnight  from  that 
date,  they  should  not  be  authorized  to  sell  for  account  of 
whom  it  might  concern  the  said  ship  and  the  remainder  of 
her  cargo,  the  price  to  be  paid  over  to  them  and  used  for 
the  purpose  of  covering  the  advances  made  or  to  be  made, 
and  the  surplus  paid  over  to  whom  it  might  by  juf^tice  be 
commanded  ;  ana  upon  the  11th  of  July,  1866,  after  service 
of  the  last-mentioned  summons.  Captain  Lucovich  issued  a 
summons  to  the  underwriters  and  the  then  unknown  holder 
of  the  bill  of  lading  of  the  cargo,  in  order  to  their  becoming 
parties  to  the  suit  commenced  by  the  summons  of  the  21st 
of  June,  and  submitting  such  conclusions  and  arguments  as 
they  might  think  proper,  and  to  hear  it  declared  that  the 
judgment  to  be  pronounced  was  to  be  common  to  and  bind- 
ing upon  all  the  parties. 

The  summons  of  the  21st  of  June  came  on  for  hearing  on 
the  14th  of  September,  1866,  in  the  absence  of  the  defen- 
dants or  any  person  appearing  on  their  behalf, -when  the 
tribunal  ordered  the  sale  of  the  ship  Unico,  and  a  statement 
of  general  and  particular  ^average  of  the  ship  and  [365 
her  cargo  to  be  drawn  up,  which  was  accordingly  done. 

On  the  22d  of  October,  Messrs.  Michel  et  his  having,  on 
behalf  of  the  plaintiffs,  made  a  claim  for  the  payment  of 
3,78Q/r.  for  the  advance  freight  paid  to  Captain  Lncovich, 
and  the  captain  inferring  from  this  that  the  plaintiffs  were 
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the  holders  of  the  bill  of  lading  for  the  cargo,  then  serred 
upon  them  a  notice  of  the. judgment  of  the  14th  of  Septem- 
ber, 1866,  and  a  summons  to  attend  on  all  subsequent  pro- 
ceedings. 

The  plaintiffs  had  not,  prior  to  the  23d  of  October,  in- 
formed the  master  of  the  Unico  that  they  were  the  holders 
of  the  bill  of  lading,  and  had  not  been  summoned  to  attend 
any  of  the  proce^ngs  before  the  Tribunal  of  Commerce, 
and  had  not  made  themselves  parties  to  the  said  proceedings. 

On  the  21st  of  December,  1866,  the  Tribunal  of  Commerce 
remanded  to  the  25th  of  January  then  next  the  decreeing 
respecting  the  statement  of  average;  but,  nevertheless,  on 
several  grounds,  among  others  that  the  state  of  the  weather 
was  unfivorable  to  its  preservation,  ordered  the  sale  of  the 
remainder  of  the  cargo  of  the  Unico,  and  the  purchase- 
money  was  ordered  to  be  paid  over  to  Messrs.  Admyrault  & 
Seignette,  to  cover  the  advances  made  by  them,  which  in- 
cluded expenses  incurred  in  and  about  the  unsold  portion 
of  the  rye  down  to  the  date  of  the  decree,  together  with  the 
charges  required  by  the  law, — the  costs  to  be  costs  of  aver- 
age. This  last  mentioned  judgment  was  given  in  the  ab- 
sence of  any  person  representing  the  defendants.  On  the 
10th  of  January,  under  the  said  order  the  remainder  of  the 
cargo,  2,779  61  hectolitres,  was  sold  by  public  sale  at  La 
Rochelle,  and  realized  a  net  sum  of  27,€SQ^r.  30c. 

The  total  agreed  freight  of  the  cargo  from  Enos  to  Schie- 
dam was  16,695/r,  96c.  Of  this,  3,78(yr.  (£160  sterling)  was, 
as  alrea4y  stated,  advanced  at  Enos,  leaving  12,91§^.  96c. 
unpaid. 

On  the  26th  of  January,  the  Tribunal  of  Commerce  by  its 
judgment  declared  that  thfe  freight  for  conve;fanbe  of  the 
cargo  from  Enos  to  Schiedam  was  due  in  its  entirety  (in- 
cluding freight  on  the  300  hectolitres  jettisoned),  and  that 
366]  the  advances  to  the  captain  *on  account  of  freight  at 
Enos  must  contribute  to  general  average,  and  referred  back 
the  statement  to  the  average-stater  for  the  purpose  of  modi- 
fying the  calculations  therein;  keeping  in  view,  first,  the 
said  judgment,  secondly,  the  sum  realized  by  the  sale  of 
the  rye,  thirdly,  the  various  costs  in  the  suit.  The  Tribunal 
also  said  that  the  average- staters  were  at  the  same  time  to 
establish  the  net  amount  of  the  freight  to  be  received  by  the 
captain  out  of  the  sum  realized  by  the  sale  of  the  cargo. 

The  plaintiffs  in  this  action  were  summoned  througn  their 
agents,  P.  Michel  &  fils,  to  appear  in  these  proceedings ; 
but  they  made  default,  and  the  judgment  of  the  26th  of 
January  was  rendered  without  any  opposition.     The  defen- 
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dants  in  this  action  were  not  summoned  to  appear  or  defend 
the  proceedings  of  the  Tribunal  of  .Commerce  otherwise  than 
by  a  summons  left  at  the  bar  of  the  procureur  Imperial,  ac- 
cording to  the  French  procedure,  but  not  received  by  the 
defen&nts. 

On  the  24th  of  May,  1867,  the  Tribunal  of  Commerce  con- 
firmed an  amended  statement  of  general  and  particular 
^erage,  which  had  meanwhile  been  made,  and  condemned 
the  plaintiffs  to  pay  the  sum  of  12,916/r.  95c.  remaining  due 
on  account  of  freight,  with  interest  from  the  11th  of  J  uly, 
1866,  to  the  time  of  payment,  and  ordered  that  the  sum, 
being  as  stated  in  the  judgment  secured  on  the  cargo,  should 
be  paid  to  Captain  Lucovich  by  Messrs.  Admyrault  &  Seig- 
nette,  as  consignees.  The  said  sum,  together  with  l,00Q/r. 
damages  and  interest  thereon  from  the  28th  of  June,  1867, 
and  together  with  an  additional  sum  for  costs  subsequent  to 
that  date,  was  paid  ultimately  at  La  Bochelle  to  Captain 
Lucovich,  after  divers  proceedings  taken  by  him  against 
the  plaintiffs,  out  of  the  proceeds  of  the  cargo.  Such  pay- 
ment was  made  under  and  in  pursuance  of  a  judgment  of 
the  Civil  Tribunal  of  La  Rochelle  of  the  First  Instance, 
dated  the  7th  of  August,  1867. 

It  is  stated  in  paragraph  62  of  the  special  case,  that,  by 
the  law  of  France,  the  Tribunal  of  Commerce  had  jurisdic- 
tion to  order  the  said  various  surveys  of  the  ship  and  cargo 
and  statements  of  average,  and  to  make  the  said  various 
orders,  judgments,  and  decrees;  but  that  it  is  a  Court  of 
First  Instance  of  inferior  jurisdiction,  *and  its  judg-  [367 
ments,  orders,  and  decrees  are  subject  to  appeal  to  the  Im- 
perial Court  at  Poitiers,  which  if  made  is  usually  decided 
m  four  or  five  weeks  ;  and  that  no  appeal  was  taken  on  the 
part  of  the  plaintiffs. 

It  was  admitted  also  in  the  case  that  the  damages  referred 
to  in  paragraphs  8,  11,  and  13  were  caused  by  the  perils 
insured  against.  It  is  also  found  that  the  rye  which  was 
Bold  on  the  lOth  of  January,  1867,  was  in  March,  1866,  and 
in  January,  1867,  merchantable  rye,  and  such  as,  if  it  had 
been  carried  on  to  Schiedam  at  any  time  between  the  time 
of  its  landing  at  La  Rochelle  and  the  time  of  its  sale,  would 
have  fetched  at  Schiedam  a  price  considerably  more  than 
the  total  of  all  the  extra  expenses  properly  incurred  in 
respect  of  it  and  consequent  upon  the  interruption  of  the 
voyage  under  the  circumstances,  including  the  extra  freight 
of  forwarding  it  to  its  destination.  It  is  also  admitted  oy 
the  defendants  that,  if  the  proportion  of  freight  pa)^able 
upon  the  rye  sold  on  the  10th  of  January  under  tlie  said 


318  COMMON  PLEAS  DIVISION.  [Vol.  L 


1876  Meyer  v.  RalK. 


average  statement  is  to  be  taken  into  account  and  added  to 
the  extra  expenses  aforesaid,  the  amount  would  be  more  than 
the  rye  would  have  fetched  at  Schiedam,  if  forwarded  to  its 
destination  either  in  March,  1866,  or  January,  1867. 

The  questions  which  arise  in  the  case  are, — First,  whether 
there  was  a  constructive  total  loss  of  the  cargo, — Secondly, 
if  not,  whether  the  plaintiff  is  entitled  to  recover  any  and 
what  portion  of  the  expenses  under  the  sue  and  labof 
clause. 

For  the  purpose  of  deciding  these  questions,  it  is  neces- 
sary to  consider  the  effect  of  the  proceedings  and  orders  of 
the  Tribunal  of  Commerce  of  La  Rochelle.  But,  before 
doing  so,  it  may  be  worth  while  to  inquire  what  under  the 
circumstances  was  the  duty  of  the  captain.  It  is  found  in 
the  case  (paragraph  61)  that,  by  the  law  of  France,  the 
master  under  the  circufti stances  was  not  entitled  to  full 
freight  upon  the  cargo  landed  there ;  but  that  by  art.  296 
of  the  Code  de  Commerce  he  was  bound  to  hire  another 
vessel  to  carry  on  the  cargo  to  its  destination,  and,  if  unable 
to  hire  a  vessel,  was  entitled  to  pro  rata  freight  only ;  and 
that  the  law  of  Austria  on  this  subject  is  the  same  as  that 
of  France.     It  is  further  found  that  it  would  have  been 

Sracticable  to  hire  another  vessel  to  carry  on  the  cargo  to 
68]  its  destination.  The  case  also  *states  that  the  por- 
tion of  the  cargo  that  was  sold  by  order  of  the  Tribunal  of 
Commerce  on  the  lOth  of  January  was  merchantable,  and 
would  have  fetched  at  Schiedam  a  price  considerably  more 
than  the  total  of  all  the  extra  expenses  properly  incurred 
and  consequent  upon  the  interruption  of  the  voyage,  includ- 
ing the  extra  freight  of  forwarding  to  its  destination. 

It  is  quite  clear,  therefore,  that  if  the  captain  had  done 
his  duty,  the  portion  of  the  cargo  sold  on  the  10th  of  Jan- 
uary, 1867,  would  have  been  forwarded  to  Schiedam,  and 
that  there  would  in  that  event  have  only  been  a  partial  loss, 
the  portion  of  the  cargo  forwarded  being  only  liable  to  pay 
so  much  of  the  freight  of  forwarding  from  La  Rochelle, — 
jRosetto  V.  Ourney{^\ — as  exceeded  the  original  rate  of 
freight.  The  question  is,  what  is  the  effect  of  the  proceed- 
ings in  the  French  courts,  on  this  simple  state  of  tne  case. 
In  the  view  which  we  (ake,  we  do  not  consider  it  material, 
for  the  purpose  of  dealing  with  the  question  whether  or  not 
there  was  a  constructive  total  loss,  to  discuss  the  effect  of 
the  various  surveys  and  orders  of  the  Tribunal  of  Commerce 
of  La  Rochelle  prior  to  the  order  of  the  21st  of  December, 
1866,  by  which  the  residue  of  the  cargo  was  ordered  to  be 

(»)  11  C.  B.,  176. 
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sold,  except  in  so  far  as  the  great  lapse  of  time  without  any 
effort  on  the  part  of  the  captain  ta  perform  his  duty  bears 
on  the  case.  There  are  portions  of  those  orders  and  judgr 
ments,  no  doubt,  which  are  properly  judgments  in  rem^  or 
in  the  nature  of  judgments  in  rem  and  binding  as  against 
all  the  world,  and,  amongst  others,  as  against  both  the 
plaintiffs  and  defendants.  But,  when  we  come  to  the  order 
of  the  26th  of  January,  1867,  whereby  it  was  declared  that 
the  freight  for  conveyance  of  the  cargo  to  Schiedam  was 
due  from  the  plaintiffs  to  the  shipowner  (or  the  captain  as 
his  agent)  in  its  entirety,  it  cannot  be  regarded  as  in  the 
nature  of  a  judgment  in  rem  (*) ;  and,  apart  from  the  fact 
the  defendants  were  no  parties  to  that  judgment,  though  we 
draw  the  inference  of  fact  that  the  plaintiffs  had  such  no- 
tice of  it  (')  that  they  mi^ht  have  appeared  and  defended, 
*  there  is  this  peculiarity  in  the  case,  which  does  not,  [369 
so  far  as  we  are  aware,  seem  to  have  occurred  before,  that, 
upon  the  express  findings  in  the  special  case,  by  which 
both  parties  are  bound,  this  part  of  the  judgment  seems  to 
be  manifestly  erroneous  in  regard  to  the  law  of  France,  on 
which  it  professes  to  proceed. 

The  remark  that  tne  defendants  were  no  parties  to  the 
judgment  equally  applies  to  the  judgment  of  the  7th  of  Au- 
gust, 1867,  of  the  Civil  Tribunal  of  La  Rochelle,  by  which 
the  proceeds  of  the  residue  of  the  cargo  attached  in  the 
hands  of  Messrs.  Admyrault  &  Seignette  was  confirmed, 
and  the  entire  amount  of  freight  ordered  to  be  paid  out  of 
it.  The  defendants,  therefore,  can  hardly  be  bound  bv  the 
declaration  that  the  residue  of  the  cargo  which  was  sold  on 
the  10th  of  January,  1867,  should  bear  its  entire  proportion 
of  freight  to  La  Rochelle,  in  addition  to  the  extra  freight  of 
conveying  it  to  Schiedam,  or  by  the  order  to  pay  it  out  of 
the  proceeds  of  the  goods.  Moreover,  even  if  the  defen- 
dants could  be  considered  as  at  all  indirectly  affected  by 
such  a  judgment  as  binding  the  plaintiffs,  the  question  is 
how  far,  considering  the  findings  in  the  case,  we  should  be 
bound  to  give  effect  to  it  as  against  the  plaintiffs. 

It  is  a  matter  of  nicety  how  far  a  judgment  of  a  compe- 
tent foreim  court  in  rem^  or  between  the  same  parties,  is 
examinable  here.  The  authorities  on  the  subject  are  all 
collected  in  Story's  Conflict  of  Laws,  §§  547  et  seq..^  and  in 

(*)  See  Cammd  v.  SeweU,  8  H.  <&  N.,  617 ;  and  Scoliish  Marine  Insurance  Co.,  Law 

6  H.  A  K,  728 ;  27  L.  J.  (Ex).  447 ;  29  Rep.,  4  Q.  B.,  676. 

L.  J.  (Ex.),  860 ;  Caetrique  v.  /mit>,  Law  («)  See  Reynolds  v.  FenUm,  3  C.  B.,  187. 
Rep.,  4  H.  L.,  414;  Stringer  v.  English 
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the  notes  to  Boe  v.  Oliver  ('),  and  need  not  be  referred  to  in 
detail. 

.  In  the  late  case  of  ScTiibsby  v.  WestenTiolz  (*),  the  princi- 
ple on  which  effect  is  given  to  the  judgments  of  foreign 
tribunals  is  stated  to  be,  not  on  the  ground  merely  of  inter- 
national comity,  but  on  the  ground  that  the  judgment  of  a 
"  court  of  competent  jurisdiction  over  the  defendant  imposes 
a  duty  or  obligation  to  pay  the  sum  for  which  judgment  is 
given,  which  the  courts  of  this  country  are  bound  to  enforce ; 
and  consequently  anything  which  negatives  that  duty,  or 
forms  a  legal  excuse  for  not  performing  it,  is  a  defence  to 
the  action''  (*).  This  principle  is  also  assumed  and  acted  on 
in  Ooddard  v.  Oray  (*),  where  the  majority  of  the  court  held 
that  the  judgment  was  binding,  notwithstanding  that 
370]  *it  proceeded  on  a  mistake  as  to  English  law,  which 
did  not  appear  to  have  been  knowingly  or  perversely 
acted  on. 

In  Story's  Conflict  of  Laws,  the  extent  to  which  and  the 
grounds  on  which  a  foreign  judg-ment  is  said  to  be  examin- 
able or  open  to  be  impeacnea  are  thus  summed  up  (*) :  "  It 
is  easy  to  understand  that  the  defendant  may  be  able  to 
impeach  the  original  justice  of  the  judgment,  by  showing 
that  the  court  had  no  iurisdiction,  or  that  he  never  had  any 
notice  of  the  suit,  or  that  it  was  procured  hj  fraud,  or  that 
it  is  irregular  and  bad  by  the  law  fori  rei  judicatce.  To 
such  an  extent  the  doctrine  is  intelligible  and  practicable." 
In  Gastrique  v.  Imrie  (•),  the  House  of  Lords  upheld  a  de- 
cree in  remot  the  Tribunal  of  Commerce  of  Havre,  in  which 
a  decree  was  made  in  clear  violation  of  English  law,  on  the 
ground  that,  the  foreign  law  being  ascertained  as  a  matter 
of  fact  in  the  case,  the  French  court,  with  every  honest  en- 
deavor to  be  right,  was  liable,  without  any  fault,  to  go 
wrong  either  from  imperfect  evidence  produced  before  it,  or 
misapprehension  of  its  effect.  But,  m  that  case,  in  deliv- 
ering the  opinion  of  the  majority  of  the  judges,  Black- 
burn, J.,  speaking  of  the  judgment  on  matters  of  French 
law,  saysQ:  ''We  must  (cS  least  till  the  contrary  is 
clearly  proved)  give  credit  to  a  foreign  tribunal  for  know- 
ing its  own  law,  and  acting  within  the  jurisdiction  con- 
ferred on  it  by  that  law."  And  in  the  case  of  Becquet  v. 
McCarthy  ('),  Lord  Tenterden  had  said  before,  "  We  ought 

(»)  2  Sra.  L.  C,  761,  Yth  edit  (»)  §  607. 

(«)  Law  Rep.,  6  Q.  B..  155.  («)  Law  Rep.,  4  H.  L.,  414. 

(')  Per   Blackbarn,   J.,   Law  Rep,,   6        (')  Law  Rep.,  4  H.  L.,  at  p.  430. 
Q.  B.,  at  p.  169.  (8)  2  B.  &  Ad.,  at  p.  957. 

(*)  Law  Rep.,  6  Q.  B.,  189. 
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to  see  very  plainly  that  the  court  has  decided  against  the 
French  law,  before  we  say  that  their  judgment  is  erroneous 
on  that  ground," — implying  that,  if  it  clearly  appeared,  the 
court  would  not  give  effect  to  the  judgment.  Here,  the 
court  expressly  professes  to  proceed  on  the  ground  of 
French  law ;  and,  although  the  presumption  would  be  that 
the  court  in  delivering  judgment  would  be  taken  to  know  its 
own  law,  still  it  clearly  appears  that  that  law  was  not  fol- 
lowed, and  we  are  precluded  by  the  findings  in  the  case 
from  holding  that  the  court  has  rightly  declared  it.  The 
contrary, — to  use  the  words  of  Blackburn,  J., — clearly  ap- 
pears, and,  either  from  inadvertence  or  some  other  reason, 
the  foreign  tribunal  has  gone  manifestly  wrong.  It  does 
not  profess  to  declare  what  is  the  law  of  Austria.  If  it  had, 
*  though  equally  wrong,  we  might  have  been  bound  [371 
by  Castrique  v.  Imrie  (*)  to  have  given  effect  to  it :  but  it  is 
a  declaration  of  French  law  which  is  wrong. 

Under  these  circumstances,  we  are  of  opinion  that  there 
is  no  rule  of  comity  and  no-  principle  on  which  we  are  called 
upon  to  give  effect  to  such  a  judgment,  and  that^^ro  rata 
freight  only  was  pavable  on  the  cargo  at  La  Rochelle.  If, 
then,  freed  from  tne  burden  of  the  entire  freight  at  La 
Rochelle,  the  case  finds  that  the  portion  of  the  rye  sold  on 
the  10th  of  January,  1867,  would  have  realized  at  Schiedam 
more  than  enough  to  have  covered  the  extra  freight  from 
La  Rochelle,  and  in  that  event,  had  it  been  forwarded,  there 
would  only  have  been  a  partial  and  no  .constructive  total 
loss  O. 

We  must,  however,  consider  the  effect  of  the  order  of  the 
21st  of  December,  1866,  for  the  sale  of  the  residue  of  the 
goods,  and  whether  it  could  under  the  circumstances  ap- 
pearing in  the  case  constitute  a  total  loss.      * 

Now,  although  the  sale  may  have  been  valid  and  binding, 
and  the  plaintiff  may  thereby  have  been  deprived  of  tne 
goods  ('),  still,  upon  the  facts  as  found,  it  was  a  sale  of  a 
portion  of  goods  which  it  was  the  duty  of  the  captain  to 
have  transhipped  and  forwarded,  for  which  a  ship  might 
have  been  hired  at  La  Rochelle,  and  which,  if  forwarded  at 
any  time  between  the  time  of  its  landing  at  La  Rochelle  and 
the  time  of  its  sale  some  twelve  months  after,  would  have 
realized  at  Schiedam  considerably  more  than  the  total  of  all 
the  extra  expenses  properlj^  incurred  in  respect  of  it  and 
consequent  on  the  interruption  of  the  voyage. 

(»)  Law  Rep.,  4  H.  L.,  414.  (»)*  See  Cammel  v,  Sewell,  3  H.  A  N., 

(«)  See  RoMeto  v.  Oumey,   11   C.  B.,     617;    6  H.  A  N.,  728;    27  L.  J.  (Ex.), 
176 ;  20  L.  J.  (C.P.).  267.  447  ;  29  L.  J.  (Ex.),  850. 

17  ExG.  Rep.  41 
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Under  these  circumstances,  it  is  impossible  not  to  see 
that,  although  the  ship  and  cargo  were  originally  brought 
within  the  jurisdiction  of  the  Tribunal  of  Commerce  of  La 
Rochelle  by  perils  of  the  seas,  the  sale  of  this  portion  of 
the  cargo  was  not  really  due  to  any  of  the  perils  insured 
against,  which  had  long  ceased  to  operate  in  regard  to 
this  portion  of  the  goods,  but  was  in  fact  made  for  the  jjur- 
pose  of  paying  advances  incuri^ed  through  the  captain's 
breach  of^duty. 
372]     *But   it  was  strenuously  argued  on  behalf  of  the 

J)laintiffs  that  the  first  order  for  sale  of  the  entire  cargo  con- 
erred  on  them  the  right  to  give  notice  of  abandonment,  and 
that  nothing  that  occurred  afterwards  Kad  varied  that  right. 
We  think,  however,  that  the  proceedings  in  the  case  with 
respect  to  the  last  portion  of  the  rye  sold  (the  insurance  be- 
ing free  of  average),  when  taken  together  with  the  opinion 
we  have  expressed  against  the  obligation  to  p^  the  entire 
freight  at  La  Rochelle,  are  clearly  in  contradiction  of  that 
supposed  right ;  and  it  becomes,  therefore,  unnecessary 
to  consider  a  further  contention  of  the  plaintiffs,  viz.,  that, 
though  acceptance  of  the  notice  had  been  declined,  still  the 
conduct  of  the  underwriter  in  intervening  in  the  Tribunal 
of  Commerce  was  evidence  of  such  acceptance,  and  irrevo- 
cable. 

Being,  then,  of  opinion  that  there  was  no  constructive 
total  loss  within  the  meaning  of  the  policy,  it  remains  to 
consider  the  next  question, — whether  the  plaintiffs  are  enti- 
tled to  recover  anything  and  how  much  under  the  sue  and 
labor  clause. 

It  was  argued  on  behalf  of  the  defendants  that,  at  the 
time  the  rye  was  un8hipj)ed,  it  was  in  no  danger  of  total 
loss,  and  that  it  was  unshipped  solely  for  the  purposes  and 
benefit  of  the  i^laintiffs.  But  it  is  only  necessary  to  look  at 
the  reports  which  are  referred  to  in  the  special  case,  and 
which  are  to  be  taken  as  correctly  setting  forth  the  state  of 
the  cargo  at  the  time,  to  see  that  it  was  in  a  state  of  heat 
and  partial  fermentation  from  sea  water,  which  if  it  had 
been  allowed  to  go  on  would  (and  we  feel  constrained  to 
draw  this  inference)  in  all  probability  have  resulted  in  such 
damage  as  to  be  an  actual  total  loss.  It  was  necessary, 
then,  for  the  preservation  of  some  substantial  part  of  the 
cargo,  and  in  order  to  avert  a  total  loss,  to  remove  or  unship 
the  whole  cargo. 

It  cannot  be  contended,  since  the  case  of  Kidston  v.  Em- 
pire  Marine  Assurance  Co,{'\  that  the  warranty  '*free 

Q)  Law  Rep.,  1  C.  P.,  686. 
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from  particular  average'*  excludes  the  operation  of  the 
suing  and  laboring  clause :  and  that  case  is  also  an  author- 
ity that  the  occasion  upon  which  the  expenses  in  this  case 
were  incurred  was  such  as  to  be  within  it.  As  to  the  cases 
of  Oreat  Indian  Penmsular  Co,  v.  Saunders  (*),  *and  [373 
Booth  V.  Oair  ('),  cited  to  us  by  the  defendants,  we  need 
only  refer  to  the  way  in  which  they  are  distinguished  by 
Willes,  J.,  in  his  learned  judgment  in  Kidston  v.  Empire 
Marine  Assurance  Co,  (*).  . 

A  more  diflBcult  question  is  as  to  the  amount  of  the  ex- 
I)enses  recoverable  under  this  head.  This  depends,  in  our 
opinion,  upon  the  amount  of  expense  necessary  to  avert  a 
total  loss,  for  which  alone  the  defendants  were  liable.  That 
is  a  matter  which,  we  think,  must  be  reasonably  treated, 
and  not  judged  too  strictly.  The  unshipping  of  the  whole 
cargo  was  necessary,  in  order  to  its  preservation  and  to  the 
separation  of  the  sound  part  from  that  which  was  irrepara- 
bly damaged.  But,  once  conveyed  to  the  warehouse  ivhere 
the  separation  might  take  place,  any  subsequent  care  be- 
stowed on  that  which  could  not  be  benefited  by  it  sufficiently 
to  enable  it  to  be  forwarded  to  its  destination  would  have 
been  of  no  use  whatever  to  the  residue,  and  would  not  in 
any  way  have  contributed  to  its  preservation.  We  are  of 
opinion,  therefore,  that  the  plaintiffs  will  only  be  entitled  to 
recover  under  this*  head  the  expenses  of  unshipping  the 
whole  and  conveying  it  to  a  warehouse  where  the  separation 
took  place,  and  of  the  separation,  and  the  expense  of  condi- 
tioning that  portion  of  it  which  was  sold  on  tne  10th  of  Jan- 
uary, 1867. 

As  the  case  does  not  afford  us  the  means  of  stating  the 
amount  of  the  expenses  thus  incurred,  we  think  it  must  be 
referred  back  to  the  arbitrator  to  ascertain  the  amount,  ap- 
plying the  principle  we  have  laid  down,  and  that  for  tae 
sum  so  found  by  the  arbitrator  the  plaintiffs  are  entitled  to 
our  judgment. 

Judgment  for  the  plaintiffs. 

Solicitor  for  plaintiffs :  Matthews, 

Solicitors  for  defendants :  MarTcby^  Tarry  &  Stewart 

(>)  IB.  AS.,  41;    2B.  AS.,  266;    30        («)    16   C.   B.  (N.S.),    291;    88   L.  J. 
L.  J.  (Q.B.),  218 ;  81  L.  J.  (Q.B.),  206.         (C.P.),  99. 

(»)  Law  Rep.,  1  0.  P.,  686. 
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[1  Common  Pleas  Division,  374,] 
Hay  e,  I8T5. 
[IN  THE  COURT  OF  APPEAL.] 
374]     *SouTHWELL  and  Another  v.  Bowditch('), 

Sale  tf  QaoSa — Printipal  ami  Agent — Pertonal  I.iabi/Ui/  of  Broker. 

Tho  defendaot,  a  broker,  signed  and  sent  (o  the  plaintiff  a  note  of  a  contract  in 
the  following  tenns  :  "  I  have  tbia  day  sold  by  jour  order  and  for  jour  account  to 
my  principale  five  tone  of  ...  .  anthracene  ....  W.  &..  Bonditch."  In  ao  action 
for  gooda  sold  and  delivered : 

lleld,  raveraing  the  indginent  of  the  Common  Pleas  Division,  that,  In  the  abacnca 
of  usage  making  the  defcadanC  personally  liable,  the  defendant  was  not  persanally 
liable  upon  the  contract. 

Appeal  from  a  decision  of  the  Coromon  Pleas  Division  (') 
in  favor  of  the  plaintiffs. 

The  facta  are  shortly  stated  in  the  above  head-note,  and 
are  fully  stated  in  the  report  of  the  case  in  the  court  below 
subject  to  the  following  slight  additions.  The  fact  of  the 
defendant  being  a  broker  was  known  to  the  plaintiffs.  The 
defendant  sent  to  the  purchasers',  Messrs.  Bloth  &  Co.,  a 
bought  note  corresponding  to  the  sold  note  sent  to  the 
plaintiffs.  The  defendant  disclosed  to  the  plaintiffs  the 
name  of  the  purchasers  before  the  prompt  day.  An  attempt 
was  made  at  the  trial  to  prove  usage  making  the  defendant 
personally  liable,  but  failed. 

[Facts  were  in  evidence  upon  which,  on  the  argument,  it 

was  contended,  on  behalf  of  the  plaintiffs,  that  the  plaintiffs 

had  looked  to  the  defendant  himself  as  principal,  and  were 

entitled,  apart  from  the  sold  note,  to  treat  him  as  principal ; 

but  it  is  unnecessary  to  state  these  facts,  as  the  Court  of 

Appeal  answered  the  contention  bj  pointing  out  that  the 

plaintiffs'  case  at  tlie  trial  had  been  based  upon  the  written 

contract  solely,  and  had  been  so  treated  by  the  conrt  below.] 

Cohen,  Q.C.  {A.  L.  Smith  and  Purvis  with  him),  for  the 

defendant:    A  person  signing  a  document  in  his  own  name 

is  no  doubt  bound,  but  only  to  that  which  he  signs.     And 

it  was  clear  upon  the  face  of  this  contract  that  the  defendant 

signed  only  as  agent,  agent  for  the  plaintiffs  as  well  as  agent 

)r  the  unnamed  *purchasers.    In  Fleet  v.  IfurtonC), 

3  merely  appended  to  the  defendants'  signature  the 

rokers,     not  "as  brokers,"  in  which  tlie  case  sub- 

/  resembles  the  present,  where  the  contract  says  not 

'sold  by  your  order  and  for  your  account,     but 

ing  16  Eng.  I 
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*' brokerage  1/?;"  and  there  the  defendants,  contracting  for 
unnamed  principals,  were  expressly  held  liable  only  on  the 
ground  of  usage.  Humfrey  v.  Dale  (')  was  also  decided  on 
the  ground  of  usage.  SharmariY,  Brandt  (")  shows  that  a 
person  cannot  be  both  party  to  a  contract  and  agent  to  sign 
it  on  behalf  of  the  other  party,  so  as  to  bind  the  latter 
under  the  Statute  of  Fi-auds,  and  therefore  that  the  defen- 
dant, who  was  agent  to  sign  this  contract  on  behalf  of  the 
plaintiffs  as  sellers,  cannot  have  been  also  a  party  to  it  as 
buyer.  The  words  "sold  to  ray  principals"  are  not  equiv- 
alent to  '* bought  for  my  principals."  The  setting  out  of 
the  particulars  of  the  contract,  upon  which  Denman,  J., 
below,  partly  relied,  as  showing  that  the  defendant  intended 
to  bind  himself  as  principal,  was  necessary,  if  for  no  other 
purpose,  to  satisfy  the  Statute  of  Frauds.  [He  referred  to 
Blackburn  on  Sale,  p.  89.] 

Aspland  {Benjamin^  Q.C.,  with  him),  for  the  plaintiffs: 
The  sold  note  in  this  case  binds  the  defendant  as  himself 
the  purchaser.  An  agent  buying  for  an  undisclosed  princi- 
pal is  personally  liable :  Thomson  v.  Davenport  (•),  and 
cases  cited  in  the  notes  thereto  (*).  There  is  nothing  incon- 
sistent in  the  form  of  this  contract  with  the  defendant's  lia- 
bility as  principal :  Humfrey  v.  Dale  (*). 

[Mellish,  L.J.:  How  do  you  answer  the  observations  of 
Blackburn,  J.,  in  Fleet  v.  Murtonf  (*)] 

It  is  not  necessary  to  say  that  the  defendant  is  principal ;  ' 
it  is  sufficient  to  contend  that  he  has  taken  upon  himself 
the  liabilities  of  principal.  Mollett  v.  Robinson  (*)  is  only 
an  authority  that  an  agent  cannot  a^  against  his  principal 
acquire  the  rights  of  a  principal.  Cases  which  cannot  be 
similarly  distinguished  will  be  found  to  have  been  cases 
where  the  signature  by  the  agent  was  qualified,  and  to  be 
thus  consistent  with  Paice  v.  Walker  C).  *''  Sold"  [376 
implies  ''bought:"  per  Lord  Campbell,  C.J.,  in  Humfrey 
V.  Dalei'). 

[Mellish,  L.J.:  But  the  defendant  is,,  on  the  face  of 
this  contract,  agent  for  the  seller ;  your  contention  would, 
therefore,  make  him  liable  to  both  the  buyer  and  the  seller.] 

If  a  broker  chooses  so  to  do  business,  there  is  no  hardship 
upon  him  in  that.     The  judgment  of  Cockbum,  C.J.,  in 

(»)  7  E.  A  B.,  266 ;   26  L.  J.  (Q  B.),  («)  Law  Rep.,  7  Q.  B.,  126. 

187;  E.  B.  A  E.,  1004;  27  L.  J.  (Q.B.),  (•)  Law  Rep.,  6  C.P.,  646;  Law  Rep., 

890.  7  C.  P.,  84 ;  Law  Rep.,  7  H.  L.,  802. 

(«)  Law  Rep.,  6  Q.  B.,  720.  (^  Law  Rep.,  5  Ex..  178. 

(»)  2  Sm.  L.  C.  (7th  ed.),  864.  (»)  7  E.  A  B.,  266,  at  p.  272 ;  26  L.  J., 

(*)  2  Sm.  L.  C.  (7th  ed.).  879.  (Q.B.).  187,  at  p.  189. 
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HuTnfrey  v.  Dale,  (')>  relies  on  the  general  law  as  to  the 
liability  of  an  agent  for  an  undisclosed  principal,  and  not 
merely  upon  the  usage  proved  in  that  case ;  and  Wil- 
liams, J.,  says  C),  ''The  usage,  if  it  be  necessary  to  resort 
to  it."  But  apart  from  the  sold  note  the  defendant  is  liable. 
The  goods  having  been  delivered,  so  that  the  Statute  of 
Frauds  is  out  of  the  question,  there  was  upon  the  facts  in 
evidence  in  this  case  a  sufficient  parol  contract  \  Pennell  v. 
Alea:ander  i^\ 

[Mellish,  L.  J.:  Was  there  not,  in  that  case,  a. difference 
between  the  price  with  which  the  agent  debited  the  buyer 
and  the  price  with  which  he  credited  the  seller  ?] 

The  decision  does  not  rest  upon  that  ground. 

[Pollock,  B.  :  You  rested  your  case  at  the  trial  on  the 
sold  note.] 

[He  referred  also  to  Cropper  v.  Gook  (*) ;  Oadd  v.  Hough- 

foT^C).] 

Jessel,  M.R.:  This  Is  an  appeal  from  a  decision  of  the 
Common  Pleas  Division,  interpreting  a  mercantile  contract. 
The  first  observation  which  I  wish  to  make  is  that,  so  far  as 
I  know,  there  is  in  law  no  difference  of  construction  between 
mercantile  contracts  and  other  instruments.  The  grammat- 
ical meaning  is,  as  in  other  cases,  the  meaning  to  be  adopted 
unless  there  be  reason  to  the  contrary.  In  the  present  case 
there  can  be  no  doubt  that  the  person  signing  this  contract 
*  intended  to  sign  as  broker:     The  contract  says,  "  Sold  bv 

?our  order  and  for  your  account,"  and  "to  my  principals." 
here  is  nothing  whatever  on  the  contract  to  show  that  the 
377]  defendant  intended  to  act  otherwise  than  as  *broker. 
No  doubt  it  does  not  absolutely  follow  from  the  defendant's 
appearing  on  the  contract  to  be  broker  that  he  is  not  liable 
as  principal.  There  are  two  ways  in  which  he  might  so  be 
made  liable:  first,  intention  on  the  face  of  the  contract 
making  the  agent  liable  as  well  as  the  principal ;  secondly, 
usage.  But,  as  to  usage,  none  was  proved ;  and  1  can  see 
nothing  on  the  face  of  this  contract  to  make  the  agent  liable 
as  well  as  the  pri^ncipal.  There  js  no  more  vicious  line  of 
argument,  if  I  may  say  so  with  deference  to  the  court  be- 
low, than  that  which  was  adopted  by  the  court  below  in 
this  case  of  comparing  one  contract  with  another,  and  say- 
ing it  differs  very  little  ;  you  arrive  ultimately  at  identify- 
ing wholly  different  contracts. 

(»)  E.  B.  <k  E.,  1004,  at  p.  1022;    27        (8)  3  E.  A  B.,  283:  23  L.  J.  (Q.B.),  171. 
L.  J.  (Q.B.),  890,  at  p.  896.  (*)  Law  Rep.,  8  C.  P.,  194. 

(«)  E.  B.  A  E.,  1020;  27  L.  J.  (Q.B.),        (*)  83  L.  T.  (N.S.),  811. 
896. 
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All  the  three  judges  of  the  court  below  rely  upon  previ- 
ous decisions  construing  contracts.  Grove,  J.,  says:  "I 
am  free  to  admit  that  if  this  had  not  been  a  mercantile  docu- 
ment, and  we  were  construing  a  new  form  of  contract  in 
the  same  words,  there  might  have  been  a  real  distinction 
between  the  words  "I  have  sold  for  you"  and  ''I  have 
bought  of  you ;"  but  the  question  is,  what  is  the  meaning 
of  such  a  document  as  this  is,  viewed  as  a  mercantile  docu- 
ment .  .  .  comparing  it  with  other  similar  documents  that 
have  received  a  construction  bv  the  courts  and  are  well 
known  among  mercantile  men.'  The  Chief  Justice  refers 
to  two  cases,  where  he  says  ''the  documents,  though  per- 
haps not  in  identical  terms  with  that  now  in  question,  were 
substantially  and  in  every  material  respect  similar."  Den- 
man,  J.,  in  like  manner  refers  to  previous  decisions.  But 
have  there  been  such  decisions  as  the  judges  of  the  court 
below  suppose  ?  As  to  Humfrey  v.  Dale  (\),  the  judgment 
in  the  Queen's  Bench  proceeds  on  usage,  ani  makes  for  the 

Sresent  appellant ;  in' the  Exchequer  Chamber  the  judges 
iffered,  vVilles,  J.,  holding  that  there  was  no  contract  to 
satisfy  the  Statute  of  Frauds,  Martin,  B.,  holding  that  usage 
was  essential  to  the  plaintiffs'  case,  and  that 'there  was  no 
writing  to  satisfy  the  Statute  of  Frauds,  Channell,  B.,  also 
dissenting  from  the  judgment  of  the  majoritv,  but  giving  no 
reasons,  while  the  majority  of  the  judges,  who  were  for  af- 
firming the  judgment  of  the  court  below,  thought,  as  the 
court  below  had  done,  that  the  usage  of  trade  charged  the 
defendant.  As  to  *  Fleet  v.  Murion  (*),  the  judg-  [378 
raents  proceed  upon  usage  of  trade.  Cockburn,  C.  J.,  says : 
"I  quite  agree  with  .  .  .  Fairlie  v.  Fentoni^)  ,  .  .  and 
I  am  of  opinion  that  the  same  principle  would  apply  where 
the  principal  is  not  named  so  long  as  it  appears  on  the  face 
of  the  contract  that  the  broker  is  contracting,  as  broker, 
for  a  principal,  and  not  for  himself  as  principal ;"  and  then 
he  goes  on  to  refer  to  the  admissibility  of  usage.  Black- 
burn, J.,  in  a  remarkably  clear  judgment,  says:  ''There 
is  no  doubt  at  all  in  principle  that  a  broker,  as  such,  merely 
dealing  as  broker  and  not  as  purchaser,  makes  a  contract 
from  the  very  nature  of  things  oetween  the  buyer  and  the 
seller,  and  he  is  not  himself  either  bu^er  or  seller,"  (the 
phrase  "the  very  nature  of  things"  hitting  the  fallacv  of 
the  court  below  in  this  case),  "and  that  consequently  where 
the  contract  says  '  Sold  to  A.  B.,'  or  '  Sold  to  my  principals^' 

(»)  7  E.  &  B.,  266 ;  26  L.  J.  (Q.B.),        («)  Law  Rep.,  1  Q.  B.,  126. 
137;  E.  B.  &  E.,  1004;  27  L.  J.  (Q.B.),        (»)  Law  Rep.,  6  Ex.,  169. 
890. 
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and  the  broker  signs  himself  simply  as  broker,  he  does  not 
make  himself  by  that  either  purchaser  or  seller  of  the  goods." 
He  then  goes  on  to  say  that  words  may  be  added  making 
the  agent  liable,  and  then  refers  to  the  admissibility  of  usage 
and  tne  character  in  which  it  is  admissible.  Both  on  prin- 
ciple, therefore,  and  on  authority,  without  referring  to 
otner  cases  than  those  to  which  the  court  below  referred  in 
support  of  their  decision,  I  think  that  in  a  case  like  this  a 
broker  ought  not  to  be  held  liable. 

Kelly,  C.B.:  I  think  we  are  bound  to  construe  mercan- 
tile contracts,  not  less  than  other  contracts,  by  the  words 
used,  and  according  to  the  natural  and  usual  meaning  of 
those  words.  Otherwise  we  import  into  them  stipulations 
never  made.  Is  there  anything  m  the  terms  of  this  contract 
to  make  the  defendant  liable  ?  I  forbear  to  advert  to  cases 
on  usage  of  trade,  except  to  remark  that  all  such  cases  tend 
to  show  the  necessity  of  usage  to  make  the  broker  liable  in 
the  absence  of  agreement  that  he  should  be ;  for  the  attempt 
to  prove  usage  failed  in  the  present  .case.  In  the  terms  of 
the  contract  itself  there  is,  1  think,  nothing  to  make  the 
defendant  liable.  The  contract  is  perfectly  clear,  and  is 
not  like  the  contracts '  in  such  cases  as  Paice  v.  Walker  {'). 
The  only  ground  on  which,  so  far  as  I  can  find,  the  court 
379]  below  *gave  the  unnatural  construction  to  the  con- 
tract, by  which  they  held  the  defendant  liable,  was  that 
''sold  for  you  to  my  principals"  was  equivalent  to  "bought 
of  you  for  my  principals."  But,  when  the  matter  is  exam- 
ined, that  view  is  found  to  have  no  other  foundation  than 
such  as  it  may  have  in  the  dicta  of  two  judges  in  Hxcmfrey 
V.  Dale  (') ;  and  there  the  question  was,  what  was  the  effect 
of  these  words,  coupled*  with  the  usage  proved,  not  what 
was  their  effect  apart  from  usage.  On  the  plain  language 
of  this  contract  J  am  of  opinion  that  there  was  no  purchase 
by  the  defendant  as  principal  or  otherwise  than  as  agent, 
and  therefore  that  the  judgment  of  the  court  below  should 
be  reversed. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  I  entirely 
agree  that  this,  being  a  mercantile  contract,  is,  like  any 
other  contract,  to  be  construed  according  to  the  natural 
meaning  of  the  words.  The  contract  says :  [He  stated  its 
terms.]  Now  there  is,  I  think,  a  material  difference  between 
the  words  "sold  for  you  to  my  principals"  and  "bought 
of  you  for  my  principals."  The  rule  of  law,  no  doubt,  is 
that,   if  the  principal  is  undisclosed,   the  broker   saying 

(»)  Law  Rep.,  6  Ex.,  173. 

(8)  7  E.  <fc  B.  266;  26  L,  J.  (Q.B.),  137 ;  E.  B.  «fe  E.,  1004;  27  L.  J.  (Q.B.),  890. 
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**  bought  of  you  for  my  principals"  is  himself  liable ;  but  this 
contract  says  '*sold  for  yoii-to  my  principals,"  i.e.,  I,  your 
broker,  have  made  a  contract  for  my  principals,  the  buyers. 
The  court  below  have  held,  on  the  authority  of  Humfrey  v. 
DaleQ  and  JFleet  v.  Murton{^\  that  these  words  mean  the 
same  thing.  But  in  those  cases  usage  was  prpved ;  rightly 
looked  at,  the  usage  added  %,  term  to  the  contract,  and  the 
real  difficulty,  as  pointed  out  in  JPleet  v.  Murton  {*)  by 
Blackburn,  J.,  was  occasioned  by  the  form  of  the  declara- 
tion ;  the  majority  of  the  judges,  however,  in  Humfrey  v. 
Dale{^\  in  the  Exchequer  Chamber,  got  over  that  difficulty, 
and  upon  their  decision  Fleet  v.  Murtoni^)  is  founded; 
therefore  neither  of  those  cases  is  an  authority  that  these 
words  not  only  may  but  must  mean  the  same  thing.  No 
usage  was  proved  in  the  present  case,  and  the  usage  which 
has  been  proved  in  previouse  cases  was  in  other  trades  and 
at  other  places. 

♦Pollock,  B.:  I  also  think  that  the  judgment  of  [380 
the  court  below  should  be  reversed.  The  real  contention  in 
all  these  cases  has  been  whether  the  broker  has  so  named 
himself  as  to  make  himself  liable  as  principal.  He  may  no 
doubt  do  so,  notwithstanding  that  be  describes  himself  as  a 
broker.  It  depends  upon  the  form  of  the  contract  in  each 
case.  The  question  to  be  decided  is  very  clearly  explained 
in  Paice  v.  Walker  (*).  I  will  only  add  that  the  observation 
of  Denman,  J.,  in  tne  court  below,  that  the  defendant's 
"  setting  out  in  the  document  every  particular  of  the  con- 
tract entered  into  "  showed  that  he  intended  to  make  himself 
liable,  seems  to  me  to  overlook  the  fact  that  these  particu- 
lars would  be  as  necessary  between  principals  contracting 
through  a  broker,  as  between  principals  contracting  imme- 
diately with  each  other. 

Judgiaeni  reversed. 

Solicitors  for  plaintiffs :   Yenning^  Robins  &  Venning, 
Solicitor  for  defendant :  Anthoriy  Carr. 

P)  7  E.  A  $.,  268 ;  26  L.  J.  (Q.B.),  ISV ;        («)  Law  Rep.,  7  Q.  B.,  126. 
E.  B.  &  E.,  1004 ;  27  L.  J.  (Q.B.),  890.  (»)  Law  Rep.,  6  Ex..  173. 

See  16  Eng.  Kep.,  452  ;  Hays  v,  Crutcher,  54  Ind.,  260 

17  Eng.  Rep:  42 
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[1  Common  Pleas  Division,  423.] 

May  29,  1876. 
[IN  THE  COURT  OF  APPEAL.] 

423]  *NtTGENT  V.iSMITH(*). 

Common  Carrier — lAabUity  of  Shipowner — Act  of  God, 

The  defendant,  a  common  carrier  by  sea  from  London  to  Aberdeen,  received  from 
the  plaintiff  a  mare  to  be  carried  to  Aberdeen  for  hire.  In  the  course  of  the  voy- 
age the  ship  encountered  rough  weather,  and  the  mare  received  such  injuries  that 
she  died.  The  jury  found  that  the  injuries  were  caused  partly  by  more  than  ordi- 
nary bad  weather,  and  partly  by  the  conduct  of  the  mare  herself  by  reason  of 
fright  and  consequent  struggling,  without  any  negligence  of  the  defendants  servants  : 

jieldf  reversing  the  decision  of  the  court  below,  that  the  defendant  was  not  liable 
for  the  death  of  the  mare. 

The  carrier  does  not  insure  against  the  irresistible  act  of  nature,  nor  against  defects 
in  the  thing  carried  itself;  and  if  he  can  show  that  either  the  act  of  nature  or  the 
defect  of  the  thing  itself,  or  both  taken  together,  formed  the  sole  direct  and  irre> 
sistible  cause  of  the  loss,  he  is  discharged.  In  order  to  show  that  the  cause  of  the 
loss  was  irresistible  it  is  not  necessan^  to  prove  that  it  was  absolutely  impossible  for 
the  carrier  to  prevent  it,  but  it  is  sufficient  to  prove  that  by  no  reasonable  precaution 
under  the  circumstances  could  it  have  been  prevented. 

Per  Cockburn,  C.J.:  A  shipowner,  who  is  not  a  common  carrier,  is  not  subject  to 
the  liability  of  a  common  carrier — i.e.,  does  not  iusure  the  goods  bailed  tp  him  for 
carriage. 

The  question  what  amounts  to  an  "act  of  God*'  within  the  meaning  of  that 
expression,  as  applied  to  the  carrier's  exemption,  discussed. 

Appeal  from  the  decision  of  the  Court  of  Common 
Pleas  (reported  15  Eng.  Rep.,  203),  where  the  facts  are  set 
forth. 

Jan.  24,  25.  Benjamin^  Q.C.,  and  Holl  (with  them 
Douglas  Walker\  for  the  defendant:  The  carrier  by  sea 
does  not  insure  against  all  perils  of  the  sea,  but  only  against 
those  to  which  the  act  of  man  contributes.  If  the  goods 
are  lost  by  an  operation  of  nature,  to  which  no  act  of  man 
contributes,  the  loss  is  by  the  act  of  God,  and  falls  within 
the  well  recognized  exception  to  the  liability  of  a  carrier  as 
insurer.  Damage  to  the  goods  by  leakage  and  such  like 
ordinary  incidents  of  sea  transit,  are  matters  agaipst  which 
man  can  provide,  and  consequently  are  not  the  act  of  God  ; 
but  an  unusually  violent  storm  is.  The  reason  generally 
given  for  the  onerous  nature  of  the  carrier's  duty  ia  the 
424]  danger  of  collusion,  but  *that  does  not  apply  to 
losses  by  the  operation  of  nature  not  contributed  to  by  the 
act  of  man.  If  the  carrier  is  guilty  of  any  neglect  to  pro- 
vide against  the  operations  of  nature,  then  the  loss  ceases 
to  be  by  the  act  of  God,  for  human  agency  has  contributed. 

0)  Reversing  15  Eng.  Rep.,  203. 
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But  in  the  present  case  the  jury  have  found  that  there  was 
no  negligence.  It  is  contended  that  so  far  as  the  protection 
of  the  goods  against  the  act  of  God  is  concerned,  the  duty 
of  the  carrier  is  only  to  use  due  diligence,  and  the  onus  is 
on  the  plaintiflf  of  showing  the  absence  of  such  diligence. 
Here  the  plaintiff  has  failed  to  sustain  that  onus  ;  the  dam- 
age was  partly  caused  by  the  inherent  nature  of  the  animal 
itself,  and  partly  by  the  act  of  God.  The  carrier  is  clearly 
not  answeiuble  for  a  loss  occasioned  either  by  an  inherent 
q^uality  of  the  thing  itself  or  by  the  act  of  God.  [They 
cited  Forward  v.  JPiitard  (') ;    Trent  Navigation  Co.  v. 

Wood  (•) ;  Story  on  Bailments,  s.  511 ;  Taylor  V.  Dunbar  {*) ; 
Angell  on  Carriers,  p.  154 ;  Colt  v.  McMechen  (*) ;  NicholU 
V.  Mar  stand  {^) ;  Kendall  v.  London  and  South  Western 
By.  Co.  (•) ;  Blower  v.  Great  Western  Ry.  Co.  (') ;  Parsons 
on  Shipping,  vol.  1,  p.  253 ;  Amies  v.  Stevens  (*) ;  Mc Arthur 
v.  Sears  (•) ;  Jones  on  Bailments,  p.  103 ;  Lloyd  v. 
Quihert{^').'\ 

•  Cohen^  Q.C.,  and  Lanyon^  for  the  plaintiff:  The  defini- 
tion of  the  term  ''act  of  God"  for  which  the  defendant 
contends  is  incorrect  so  far  as  concerns  the  law  of  carriers. 
It  is  not  eveiy  natural  cause  to  which  no  act  of  man  has 
contributed,  or  against  which  no  diligence  could  provide, 
that  constitutes  an  act  of  God.  A  storm  somewhat  more 
violent  than  usual  is  not,  within  the  definition,  an  act  of 
God.  To  constitute  such  there  must  be  something  extraor- 
dinarily violent,  sudden,  and  overwhelming ;  something  that 
admits  of  no  time  for  human  intervention  between  itself 
and  the  damage  caused.  The  rule  as  to  carriers  is  derived 
from  the  Roman  law,  which  was  not,  at  any  rate  in  terms, 
applicable  to  the  case  of  carriers  by  land,  but  of  ships  navi- 
gated by  their  owners.  The  foundation  of  it  is  not  the 
danger  of  collusion,  as  suggested,  but  the  difficulty,  where 
*the  ship  was  navigated  by  the  shipowner  and  his  [425 
servants,  of  proving  negligence.  Therefore,  the  only  ex- 
ception to  the  liability  of  the  carrier  by  sea  was  when  the 
damage  was  occasioned  by  a  cause  so  violent  and  imme- 
diate in  its  nature  and  results  as  that  no  question  of  negli- 
gence could  arise.  It  must  be  something  about  which  there 
could  be  no  doubt  and  dispute  as  to  its  being  the  sole  cause. 
The  intention  was  to  avoid  all  doubtful  and  complex  ques- 
tions as  to  how  far  the  diligence  of  the  shipowner  could 

0)  1  T.  R.,  27.  («)  Law  Rep.,  7  Ex.,  873. 

(«)  4  Doug.,  287;  3  Esp.,  127.  O  Law  Rep..  7  C.  P.,  655. 

f«)  Law  Rep..  4  C.  P.,  206.  (»)  1  Str..  127. 

(*)  6  Johns.  (N.Y.),  160.  (»)  21  Wendell,  190. 

(»)  Law  Rep.,  10  Ex.,  256.  (»«)  Law  Rep.,  1  Q.  B.,  115. 
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have  prevented  the  result  of  the  operation  of  nature,  with 
respect  to  which  the  person  whose  goods  were  carried  would 
be  at  a  great  disadvantage.  Here  the  operation  of  nature 
was  not  so  extraordinary  and  violent  as  properly  to  be  called 
the  act  of  God,  and  the  result  did  not  follow  so  immediately 
upon  it  as  to  preclude  all  question  of  human  intervention. 
Taking  the  definition  suggested  by  the  other  side,  there  was 
abundance  of  human  intervention  in  this  case.  [They  cited 
Lavaroni  v.  Drury  (*) ;  Kay  v.  Wheeler  (') ;  Smith  v.  Shep- 
herd C) ;  Oakley  v.  Portsmouth  and  Ryde  Steam  Packet 
Co,  (*) ;  Riley  v.  Home  (*) ;  Laurence  v.  Aberdein  (*) ; 
Oabay  v.  Lloyd  {');  Kent's  Commentaries,  Vol.  ii,  8th  ed., 
pp.  784,  785.] 
Benjamin^  Q.C.,  in  reply.  * 

Cur,  adv.  vulL 

May  29.     The  following  judgments  were  delivered: 

CocKBURN,  C.J.:  This  case  involves  a  question  of  con- 
siderable importance  as  regards  the  law  relating  to  carriers 
by  sea,  but  the  facts  are  few  and  simple.  The  plaintiff, 
being  the  owner  of  two  horses,  and  having  occasion  to  send 
them  from  London  to  Aberdeen,  shipped  them  on  board  a 
steamship  belonging  to  the  company  of  which  the  defendant 
is  the  representative,  plving  regularly  as  a  general  ship  be- 
tween the  two  ports.  The  horses  were  shipped  without  any 
bill  of  lading.  In  the  course  of  the  voyage  a  storm  of  more 
than  ordinary  violence  arose ;  and  partly  from  the  rolling  of 
426]  the  vessel  in  the  heavy  sea,  partly  from  *struggling 
caused  hy  excessive  fright,  one  of  the  animals,  a  mare,  re- 
ceived injuries  from  which  she  died.  It  is  to  recover  dam- 
ages in  respect  of  her  loss  that  this  action  is  brought. 

The  jury,  in  answer  to  a  question  specifically  put  to  them, 
have  expressly  negatived  any  want  of  due  care  on  the  part 
of  the  defendant,  either  in  taking  proper  measures  before- 
hand to  protect  the  horses  from  the  effects  of  tempestuous 
weather,  or  in  doing  all  that  could  be  done  to  save  them 
from  the  consequences  of  it  after  it  had  come  on.  A 
further  question  put  to  the  jury  was,  whether  there  were 
any  known  means,  though  not  ordinarily  used  in  the  con- 
veyance of  horses  by  people  of  ordinary  care  and  skill,  by 
which  the  defendant  could  have  prevented  the  injury  to  the 
mare,  but  to  this  question  the  jury  returned  no  answer. 

(»)  8  Ex.,  166;  22  L.  J.  (Ex.),  2.  (»)  6  Bing.,  21 Y. 

(»)  Law  Rep.,  2  C.  P.,  802.  («)  5  B.  A  Aid.,  107. 

(»)  Abbott  on  Shipping,  11th  ed,  p.  328.  (')  8  B.  A  C,  798. 
(<)  11  Ex.,  618;  26  L.  J.  (Ex.),  99. 
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The  question,  is,  whether,  on  this  state  of  facts,  the  ship- 
owners are  liable. 

For  the  defendant,  it  was  insisted  that  the  storm,  which 
was  the  primary,  and  in  a  partial  degree  the  proximate, 
cause  of  the  loss,  must  be  taken  to  have  been  an  ''act  of 
God"  witiiin  the  legal  meaning  of  that  term,  so  as,  all 
due  care  having  been  taken  to  convey  the  mare  safely,  to 
afford  immunity  to  the  defendant's  company  as  carriers 
from  liabilitv  in  respect  of  the  loss  complained  of ;  and  the 
question  to  be  determined  is,  whether  this  contention  is  well 
founded. 

The  judgment  of  the  Common  Pleas  Division  in  favor  of 
the  plaintiff,  as  delivered  by  Mr.  Justice  Brett,  involves,  if 
I  rightly  understand  it,  the  following  propositions:  1.  That 
the  Koman  law  relating  to  bailments,  has  been  adopted  by 
our  courts  as  part  of  the  common  law  of  England  ;  2.  That, 
by  the  Roman  law,  the  owners  of  all  ships,  whether  com- 
mon carriers  or  not,  are  equally  liable  for  loss  by  inevitable 
accident ;  3.  That  such  is  the  rule  of  English  law  as  derived 
from  the  Roman  law,  and  as  evidenced  by  English  authori- 
ties ;  4.  That,  to  bring  the  cause  of  damage  or  loss,  within 
the  meaning  of  the  term  "act  of  God,"  so  as  to  give  im- 
munity to  the  carrier,  the  damage  or  loss  in  question  must 
have  been  caused  directly  and  exclusively  by  such  a  direct 
and  violent  and  sudden  and  irresistible  act  of  nature  as  the 
defendant  could  not,  by  any  amount  of  ability,  foresee 
would  happen,  or,  if  he  could  foresee  that  it  would  happen, 
he  could  not  by  any  amount  of  care  and  skill  resist,  so  as  to 
prevent  its  effect ;  6.  That,  notwithstanding  *the  lia-  [427 
bility  of  the  jury  to  agree  to  an  answer  to  the  fifth  question 
left  to  them,  the  defendant  has  in  this  case  failed  to  satisfy 
the  burden  of  proof  cast  upon  him,  so  as  to  bring  himself 
clearly  within  the  definition,  as  it  is  impossible  to  say  that 
no  human  ability  could  foresee  the  reasonable  probability 
of  the  happening  of  rough  weather  on  the  voyage,  and  that 
a  horse  at  sea  might  be  frightened  by  it,  or  that  no  human 
ability  could  prevent  injury  to  a  frightened  horse  in  such 
weather  as  occurred. 

In  no  part  of  this  reasoning  am  I  able  to  concur. .  But 
before  I  proceed  to  deal  with  it,  I  must  observe  that,  as  the 
vessel  by  which  the  mare  was  shipped  was  one  of  a  line  of 
steamers  plying  habitually  between  given  ports  and  carry- 
ing the  goods  of  all  comers  as  a  general  ship,  and  as  from 
this  it  necessarily  follows  that  the  owners  were  common 
carriers,  it  was  altogether  unnecessary  to  the  decision  of  the 
present  case  to  determine  the  question  so  elaborately  dis- 


834  COMMON  PLEAS  DIVISION.  [Vol.  T. 

1876  Nugent  v.  Smith. 

cussed  in  the  judgment  of  Mr.  Justice  Brett  as  to  the  lia- 
bilitv  of  the  owner  of  a  ship,  not  being  a  general  ship,  but 
one  hired  to  carry  a  specific  cargo  on  a  particular  voyage, 
to  make  good  loss  or  damage  arising  from  inevitable  acci- 
dent. The  question  being,  however,  one  of  considerable 
importance — though  its  importance  is  materially  lessened 
by  the  general  practice  of  ascertaining  and  limiting  the 
liability  of  the  shipowner  by  charterparty  or  bill  of  lading — 
and  the  question  not  having  before  presented  itself  for  judi- 
cial decision,  I  think  it  right  to  express  my  dissent  from 
the  reasoning  of  the  court  below,  the  more  so  as,  for  the 
opinion  thus  expressed,  I  not  only  fail  to  discover  an^ 
authority  whatever,  but  find  all  jurists  who  treat  of  this 
form  of  oailment  carefully  distinguishing  between  the  com- 
mon carrier  and  the  private  ship.  Parsons,  a  writer  of  con- 
siderable authority  on  this  subject,  defines  a  common  carrier 
to  be  "one  who  offers  to  carry  goods  for  any  person  be- 
tween certain  termini  and  on  a  certain  route."  '*  He  is  bound 
to  carry  for  all  who  tender  to  him  goods  and  the  price  of 
carriage,  and  insures  these  goods  against  all  loss  but  that 
arising  from  the  act  of  God  or  the  public  enemy,  and  has  a 
lien  on  the  goods  for  the  price  of  the  carriage."  '^  If  either 
of  these  elements  is  wanting,  we  say  the  carrier  is  not  a 
common  carrier,  either  by  land  or  by  water."  "If  we  are 
right  in  this,"  he  adds,  "no  vessel  will  be  a  common  carrier 
428]  that  does  not  ply  regularly,  alone  or  in  ^connection 
with  others,  on  some  definite  route,  or  between  two  certain 
termini"  {').  Story  seems  to  be  of  a  like  opinion.  "  When 
it  is  said,"  he  observes,  "that  the  owners  and  masters  of 
ships  are  deemed  common  carriers,  it  is  to  be  understood  of 
such  ships  as  are  employed  as  general  ships,  or  for  the 
transportation  of  merchandise  for  persons  in  general,  such 
as  vessels  employed  in  the  coasting  trade,  or  foreign  trade, 
or  on  general  freighting  business,  for  all  persons  offering 
goods  on  freight  for  the  pdrt  of  destination.^'  "But  if  the 
owner  of  a  ship  employs  it  on  his  account  generally,  or  if 
he  lets  the  tonnage,  with  a  small  exception,  to  a  single  per- 
son, and  then,  for  the  accommodation  of  a  particular  indi- 
vidual, he  takes  goods  on  board  for  freight,  not  receiving 
them  for  persons  in  general,  he  will  not  be  deemed  a  com- 
mon carrier,  but  a  mere  private  carrier"  (').  So  Angell, 
speaking  of  shipowners  as  common  carriers,  says:  "When 
it  is  said  that  the  owners  and  masters  of  ships  are  treated 
as  common  carriers,  it  is  to  be  understood  of  such  ships  as 
are  employed  for  the  transportation  of  merchandise  for  all 

(')  Parsons,  Shipping,  p.  246.  (*)  Story  on  Bailments,  s.  601. 
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persons  indifferently.  Should  the  owner  of  a  ship  employ 
it  on  his  own  account,  and  for  the  special  accommodation  of 
a  particular  individual,  take  goods  on  board  for  freight,  not 
receiving  them  from  all  persons  indifferently,  he  does  not 
come  within  the  definition  of  a  common  caiTier,  he  not  hold- 
ing himself  out  as  engaged  in  a  public  employment"  (*). 
But  the  learned  author  does  not  say  what  would  be  the  case 
where  a  shipowner  holds  himself  out  as  ready  to  send  his 
vessel  with  cargo  to  any  place  that  may  be  agreed  on,  on 
a  private  bargain,  and  not  as  a  general  ship. 

In  the  absence  of  all  common-law  authority  for  the  prop- 
osition that  by  the  law  of  England  every  carrier  by  sea  is 
subject  to  the  same  liability  as  the  common  carrier,  as  as- 
serted in  the  judgment  below,  the  authority  of  the  Roman 
law  is  invoked ;  but  this  law,  on  which  so  much  stress  is 
laid  in  the  judgment  of  the  Court  of  Common  Pleas,  affords 
no  support  to  this  doctrine.  In  the  first  place,  it  is  a  misap- 
prehension to  suppose  that  the  law  of  England  relating  to 
the  liability  of  common  carriers  was  derived  from  the  Roman 
law ;  for  the  law  relating  to  it  was  first  established  by  our 
courts  with  reference  to  carriers  by  land,  on  whom  the 
Roman  *law,  as  is  well  known,  imposed  no  liability  [429 
in  respect  of  loss  beyond  that  of  other  bailees  for  reward. 
In  the  second  place,  the  Roman  law  made  no  distinction  be- 
tween inevitable  accident  arising  from  what  in  our  law  is 
termed  the  "act  of  God"  and  inevitable  accident  arising 
from  other  causes,  but,  on  the  contrary,  afforded  immunity 
to  the  carrier,  without  distinction,  whenever  the  loss  resulted 
from  "casus  fortuitus,"  or,  as  it  is  also  called,  "damnum 
fatale,"  or  "vis  major" — unforeseen  and  unavoidable  acci- 
dent. The  lanffuage  of  the  Prfietorian  Edict,  as  given  in 
the  Digest,  might  indeed,  if  it  stood  alone,  lead  to  the  sup- 
position that  the  liability  of  the  carrier  by  sea  was  unlimited : 
"Ait  praetor:  naatse,  caupones,  stabularii  quod  cujiisque 
salvum  fore  receperint,  nisi  restituant,  in  eos  judicium 
dabo"  (Dig.  iv,  tit.  9).  But  Ulpian,  who  gives  the  words 
quoted  in  Iiis  treatise  on  the  Edict,  explains  their  meaning  : 
"Hoc  edicto  omni  modo  qui  recepit  tenetur,  etiam  si  sine 
culpa  ejus  res  periit  vel  damnum  datum  est,  nisi  si  quid 
damno  fatali  contingit.  Inde  Labeo  scribit,  si  quid  nau- 
fragio  aut  per  vim  piratarum  perierit,  non  esse  iniquum  ex- 
ceptionem  ei  dari.  Idem  erit  dicendum  si  in  stabulo  aut  in 
caupona  vis  major  contigerit." 

In  the  one  case  the  absence  of  culpa  makes  no  difference. 
In  the  other  it  does.    No  difference  of  opinion  exists  among 

(*)  Aogell  on  Carriers,  a.  89. 
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civ  ilians  as  to  the  law  on  this  subject.  There  is  no  doubt 
that  inevitable  accident— damnum  fatale^  casus  for tuituSj 
vis  major — for  these  are  synonymous  terms — exempt  the 
carrier  from  liability.  "Casus  fortuitus,"  says  Averani, 
''appellatur  vis  major,  vis  divina,  fatum,  damuum  fatale, 
fatalitas." 

Such  is  the  Roman  law,  and  such  is  the  existing  law  of 
all  the  nations  which  have  adopted  the  Roman  law — Prance, 
Spain,  Italy,  Germany,  Holland,  and,  to  come  nearer 
home,  Scotland.  It  is  embodied  in  the  Code  Civil  of  France. 
Treating  of  carriers  by  land  and  by  water  the  Code  says 
(Art.  1754) :  lis  sont  responsables  de  la  perte  e.t  des  avaries 
des  choses  qui  leur  sont  confiees,  a  moins  qu'ils  ne  prouvent 
qu'elles  ont  ete  perdues  et  avariees  par  cas  fortuit  ou  force 
majeure." 

That  such  is  the  law  of  Scotland  we  learn  from  what  is 
said  in  Erskine's  Institutes,  pp.  591,  692,  n.,  from  which  it 
appears  that  by  that  law,  not  only  storm  and  pirates,  but 
430]  also  housebreaking  and  *fire,  constitute  damnum 
fatale^  which  will  exonerate  the  innkeeper  or  carrier. 
(See also  the  Appendix  to  Stair's  Institutes,  by  More,  p.  67.) 
But  not  only  does  this  essential  difference  between  the 
Roman  law  and  our  own  suflBce  to  show  that,  so  far  as  the 
liability  of  carriers  is  concerned,  our  law  has  not  been  de- 
rived from  the  Roman  :  as  matter  of  legal  history  we  know 
that  the  more  rigorous  law  of  later  times,  first  introduced 
during  the  reign  of  Elizabeth,  was,  in  the  first  instance, 
established  with  reference  to  carriers  by  land  to  whom  by 
the  Roman  law  no  such  liability  attached.  It  was  not  till 
the  ensuing  reign,  in  the  eleventh  of  James  I,  that  it  was 
decided,  in  Rich  v.  Kneeland  ('),  that  the  common  hoyman 
or  carrier  by  water  stood  on  the  same  footing  as  a  common 
carrier  by  land,  and  rightly,  for  in  principle  there  could  be 
nodifferetice  between  them.  The  next  case  in  point  of  date, 
and  it  is  the  first  case  in  the  books  in  which  the  liability  of 
the  owner  of  a  sea-going  ship  comes  in  question,  is  the  well- 
known  case  of  Morse  v.  Slue  (*),  in  which  it  was  held,  after 
a  trial  at  bar,  that  where  a  ship  lying  in  the  Thames  was 
boarded  by  robbers,  who  took  the  plaintiff's  goods  which 
had  been  loaded  on  board,  in  an  action  brought  against  the 
master,  the  plaintiff  was  entitled  to  recover.  And  it  cer- 
tainly surprises  me  that  this  case  should  be  relied  on  as  an 
authority  for  the  position  that  the  liability  of  a  common 
carrier  attaches  to  the  shipowner  or  master  where  the  ship 
is  not  a  general  ship ;  for  though  it  is  not  expressly  said 

0)  Cro.  Jac.,  330;  Hob.,  17.  O  1  Vent.,  190,  288. 
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that  the  ship  in  question  was  a  general  ship,  which  has  led 
to  the  somewhat  hasty  assumption  that  she  was  not,  the 
internal  evidence  shows  conclusively  that  she  was  so.  In 
the  first  place,  the  declaration  is  laid  on  the  custom  of  the 
realm,  and  we  know  that  the  only  custom  to  which  effect 
had  up  to  that  time  been  given — and  that  quite  in  recent 
times — was  in  respect  of  common  carriers  by  land,  and  still 
more  recently  in  respect  of  common  carriers  by  water. 
Secondly,  Hale,  C.  J.,  m  giving  judgment,  puts  the  case  as 
on  all  fours  with  that  of  a  common  carrier  or  hovman,  and 
nowhere  savs  that  it  is  to  be  treated  as  that  of  a  private 
ship.  ''He  who  would  take  off  the  master  from  this 
action,"  says  the  Chief  Justice,  *' must  assign  a  difference 
between  it  and  the  case  of  a  hoyman,  common  carrier, 
*or  innholder."  Doubtless  the  counsel  for  the  de-  [431 
fendant,  if  the  case  had  been  distinguishable  on  the  ground 
that  the  vessel  was  not  a  common  ship,  would  have  pointed 
out  the  difference,  and  at  all  events  have  taken  the  point ; 
and  in  the  corresponding  report  of  the  same  case  in 
Levinz  ('),  the  case  of  Rich  v.  Kneeland  (")  having  been  re- 
ferred to,  the  Chief  Justice  is  reported  to  have  said  that  the 
case  "differed  not  from  that  of  the  hoyman."  But  in  the 
case  of  Rich  v.  Kneeland  (*)  we  know  that  the  barge  or  hoy 
was  a  common  carrier ;  and  it  is  obvious  that  i£  in  Morse  v. 
SlTie  (')  the  vessel  had  been  a  private  one,  instead  of  treat- 
ing the  case  as  identical  with  that  of  the  common  hoyman, 
the  Chief  Justice  would  have  put  it  on  the  ground  that  all 
sea-going  vessels  were  subject  to  the  larger  liability.  But 
besides  this,  there  is  a  circumstance  which  appears  to  have 
been  overlooked,  which  seems  decisive  to  show  that  the  ship 
must  have  been  a  general  ship.  It  is  mentioned  in  the  report 
in  Ventris,  that  the  ship  was  a  vessel  of  150  tons  buraen, 
bound  for  Cadiz,  and  that  the  goods  shipped  by  the  plaintifE 
consisted  of  three  trunks,  containing  400  pairs  of  silk 
stockings  and  174  lbs.  of  silk.  It  seems  idle  to  suppose 
that  a  ship  of  that  size  would  have  been  hired  on  such  a 
voyage  fpr  the  purpose  of  carrying  the  plaintiffs  three 
trunks  as  her  entire  cargo.  There  seems,  therefore,  no 
reasonable  doubt  that  the  ship  was  a  general  ship.  In  like 
manner,  in  the  case  of  Dale  Y.^Halli^\  although  the  decla- 
ration was  not  upon  the  custom  of  the  realm,  but  upon  the 
implied  obligation  to  carry  safely,  it  appealing  that  the  de- 
fendant was  a  shipmaster  or  keelman  who  carried  goods 
from  port  to  port,  tne  court  decided  in  favor  of  the  plaintiff, 

0)  2  Lev.,  69.  (»)  1  Vent.,  190, 238. 

(*)  Cro.  Jec,  880;  Hob.,  lY.  (*)  1  Wila.,  281. 
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expressly  on  the  liability  of  the  defendant  as  a  common 
carrier  (though  the  latter  was  prepared  to  show  an  absence 
of-  negligence  on  his  part),  on  the  ground  that  the  allegation 
of  the  duty  of  a  common  carrier  ''to  carry  safely  '  was 
equivalent  to  a  declaration  on  the  custom  of  the  realm.  In 
the  subsequent  case  of  Barclay  v.  Ouculla  y  GaQia{^\ 
which  was  a  case  where,  as  in  Morse  v.  Slue  (*X'  goods  had 
been  forcibly  taken  by  thieves  from  a  ship  lying  in  the 
Thames,  on  the  objection  being  taken  on  behalf  oi  the  de- 
432]  fendant  *that  he  was  not  charged  in  the  declaration 
on  the  custom  of  the  realm,  while  there  was  neither  express 
undertaking  nor  negligence  to  make  him  liable  otherwise, 
the  answer  of  the  court  was  "that  there  was  no  question  at 
the  trial  as  to  the  ship  being  a  general  ship;"  and  Lord 
Mansfield  adds  that  it  was  impossible  to  distinguish  the  case 
from  that  of  a  common  carrier. 

Thus  far  the  reported  cases  as  to  carriers  by  sea  have  been 
cases  of  general  vessels.  The  next  in  point  of  time,  that  of 
Lyon  V.  Mells{*),  was  one  in  which  the  defendant  kept 
sloops  for  carrying  other  persons'  goods  for  hire,  and  also 
lighters  for  carrying  such  goods  to  and  from  his  sloops  as 
well  as  to  and  from  the  sloops  of  other  owners.  One  of 
these  lighters,  in  which  goods  of  the  plaintiff  were  being 
conveyed  on  board  a  sloop,  proved  leakjr  and  took  in  a 
quantity  of  water,  and  the  goods  became  seriously  damaged, 
and  it  was  also  found  as  a  fact  that  the  goods  had  been 
negligently  stowed.  The  defendant  relied  on  a  notice  that 
he  would  not  be  answerable  for  any  loss  or  damage  unless 
occasioned  by  want  of  ordinary  care  of  the  master  and  crew, 
in  which  case  he  would  pay  10  per  cent,  on  the  loss  or  dam- 
age ;  but  that  persons  desirous  of  having  their  goods  carried 
free  from  any  risk  in  respect  of  loss  or  damage,  whether 
arising  from  the  act  of  God  or  otherwise,  might  have  them 
so  carried  on  entering  into  an  agreement  to  pay  extra  freight 
in  proportion  to  the  risk.  No  extra  freight  having  been 
paid,  tne  question  was  whether  the  defendant  was  protected 
Dy  this  notice  from  liability  for  more  than  10  percent,  of  the 
damage.  Nothing  in  reality  turned  upon  his  being  a  com- 
mon carrier  or  subject  to  the  liabilities  of  a  common  carrier. 
Some  discussion,  it  is  true,  took  place  on  the  argument  as 
to  whether  the  defendant  was  a  common  carrier  or  not ;  but 
Lord  Ellenborough,  in  giving  judgment,  put  the  matter  on 
the  right  footing,  namely,  that  a  carrier  by  water  impliedly 
engages  that  his  vessel  shall  be  water-tight,  an  obligation 
obviously  applicable  to  all  carriers,  whether  common  car- 

(')  8  Doug.,  389.  («)  1  Vent.,  190,  288.  («)  6  East,  428. 
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riers  or  otherwise,  and  that  the  defendant  could  not  be  taken 
to  have  intended  by  such  a  notice  to  claim  immunity  in  re- 
spect of  his  own  breach  of  contract,  but  only  immunity  above 
10  per  cent,  for  loss  or  damage  arising  from  the  negligence 
of  the  master  and  crew,  and  total  immunity  in  respect  of 
loss  or  damage  from  the  act  of  God  or  other  *cause,  [433 
unless  extra  freight  was  paid.  The  owner  no  doubt  thought 
his  liability  that  of  a  common  carrier,  and,  as  Lord  Ellen- 
borough  points  out,  sought  to  protect  himself  accordingly; 
but  Lord  Ellenborough  nowhere  treats  him  as  such,  but  de- 
cides the  case  on  a  general  ground  applicable  to  all  carriers, 
whether  common  or  private.  Yet  tliis  case  is  relied  on, 
erroneously  as  it  appears  to  me,  as  showing  that  a  man  who 
lets  out  a  lighter  or  ship,  not  to  carry  the  goods  of  general 
comers,  but  to  a  particular  individual  on  a  specific  job  or 
contract,  if  his  business  be  to  let  out  lighters  or  ships,  is  a 
common  carrier,  or  is  at  all  events  subject  to  an  equal  de- 
gree of  liability.  The  last  case  is  that  of  the  Liver  Alkali 
Co.  V.  Johnson  ('),  in  which  the  defendant  was  a  barge  owner 
and  let  out  his  vessels  for  conveyance  of  goods  to  any  cus- 
tomers who  applied  to  him.  Each  voyage  was  made  under 
a  separate  agreement,  and  a  barge  was  not  let  to  more  than 
one  person  for  the  same  voyage.  The  defendant  did  not 
ply  between  any  fixed  termini,  but  the  customer  fixed  in 
each  particular  case  the  points  of  arrival  and  departure. 
In  an  action  against  the  defendant  by  the  plaintiffs  for  not 
safely  and  securely  carrying  certain  goods,  the  Court  of 
Exchequer  Chamber  held,  affirming  the  judgment  of  the 
Court  of  Exchequer,  that  the  defendant  was  a  common  car- 
rier and  liable  as  such.  Mr.  Justice  Brett,  differing  from 
the  majority,  held  that  the  defendant  was  not  a  common 
carrier,  but,  asserting  the  same  doctrine  as  in  the  judgment 
now  appealed  from,  held  him  liable  upon  a  special  custom 
of  the  realm  attaching  to  all  carriers  by  sea,  of  which  cus- 
tom, however,  as  I  have  already  intimated,  I  can  find  no 
trace  whatever.  We  are,  of  course,  bound  by  the  decision 
of  the  Court  of  Exchequer  Chamber  in  the  case  referred  to 
as  that  of  a  court  of  appellate  jurisdiction,  and  which,  there- 
fore, can  only  be  reviewed  by  a  court  of  ultimate  appeal ; 
but  I  cannot  help  seeing  the  difiiculty  which  stands  in  the 
way  of  the  ruling  in  that  case,  namely,  that  it  is  essential 
to  the  character  of  a  common  carrier  that  he  is  bound  to 
carry  the  goods  of  all  persons  applying  to  him,  while  it 
never  has  been  held,  and,  as  it  seems  to  me,  could  not  be 
held,  that  a  person  who  lets  out  vessels  or  vehicles  to  indi- 

0)  Law  Rep.,  9  Ex.,  888. 
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vidual  customers  on  their  application  was  liable  to  an  ac- 
tion for  refusing  the  use  of  such  vessel  or  vehicle  if  required 
434]  to  *furnish  it.  At  all  events,  it  is  obvious  that  as 
the  decision  of  the  Court  of  Exchecjuer  Chamber  proceeded 
on  the  ground  that  the  defendant  m  that  case  was  a  com- 
mon carrier,  the  decision  is  no  authority  for  the  position 
taken  in  the  court  below,  that  all  ship  owners  are  equally 
liable  for  loss  by  inevitable  accident.  It  is  plain  that  the 
majority  of  the  court  did  not  adopt  the  view  of  Mr.  Justice 
Brett.  Lastly,  while  it  does  not  lie  within  our  province  to 
criticise  the  law  we  have  to  administer  or  to  question  its 
policy,  I  cannot  but  think  that  we  are  not  called  upon  to 
extend  a  principle  of  extreme  rigor,  i)eculiar  to  our  own 
law,  and  the  absence  of  which  in  the  law  of  other  nations 
has  not  been  found  by  experience  to  lead  to  the  evils  for  the 
prevention  of  which  the  rule  of  our  law  was  supposed  to  be 
necessary,  further  than  it  has  hitherto  been  applied.  I  can- 
not, therefore,  concur  in  the  opinion  expressed  in  the  judg- 
ement delivered  by  Mr.  Justice  Brett,  th5t  by  the  law  of 
England  all  carriers  by  sea  are  subject  to  the  liability  which 
by  that  law  undoubtedly  attaches  to  the  common  carrier 
whether  by  sea  or  by  land. 

But  there  being  no  doubt  that  in  the  case  before  us  the 
shipowner  was  a  common  carrier,  we  have  now  to  deal  with 
the  question  on  which  the  decision  really  turns,  namely, 
whether  the  loss  was  occasioned  by  what  can  properly  be 
called  the  '^actof  God." 

The  definition  which  is  given  by  Mr.  Justice  Brett,  of  what 
is  termed  in  our  law  the  ''act  of  God"  is,  that  it  must  be 
such  a  direct,  and  violent,  and  sudden,  and  irresistible  act 
of  nature  as  could  not  by  any  amount  of  ability  have  been 
foreseen,  or  if  foreseen,  could  not  by  any  amount  of  human 
care  and  skill  have  been  resisted.  The  judgment  then  pro- 
ceeds: "We  cannot  say,  notwithstanding  the  inability  of 
the  jury  to  agree  to  an  answer  to  the  fifth  question  left  to 
them,  that  the  defendant  has  in  this  case  satisfied  the  bur- 
den of  proof  cast  upon  him  so  as  to  bring  himself  clearly 
within  the  definition.  It  seems  to  me  impossible  to  say  that 
no  human  ability  could  foresee  the  reasonable  probability 
of  the  happening  of  rough  weather  on  the  voyage,  and  that 
a  horse  at  sea  might  be  frightened  by  it,  or  that  no  human 
ability  could  prevent  injury  to  a  frightened  horse  in  such 
weather  as  occurred." 

The  exposition  here  given  appears  to  me  too  wide  as  re- 
435]  gards  *the  degree  of  care  required  of  the  shipowner, 
and  as  exacting  more  than  can  properly  be  expected  of  him. 
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It  is  somewhat,  remarkable  that  previously  to  the  present 
case  no  judicial  exposition  has  occurred  of  the  meaning  of 
the  term  "  act  of  God,"  as  regards  the  degree  of  care  to  be 
applied  by  the  carrier  in  order  to  entitle  himself  to  the  benefit 
of  its  protection.  We  must  endeavor  to  lay  down  an  intel- 
ligible rule. 

That  a  storm  at  sea  is  included  in  the  term  "act  of  God," 
can  admit  of  no  doubt  whatever.  Storm  and  tempest  have 
always  been  mentioned  in  dealing  with  this  subject  as 
among  the  instances  of  vis  major  coming  uuder  the  denomi- 
nation of  "act  of  God."  But  it  is  equally  true,  as  has 
already  been  pointed  out,  that  it  is  not  under  all  circum- 
stances that  inevitable  accident  arising  from  the  so-called 
act  of  God  will,  any  more  than  inevitable  accident  in  general 
by  the  Roman  and  continental  law,  afford  immunity  to  the 
carrier.  This  must  depend  on  his  ability  to  avert  the  effects 
of  the  vis  major ^  and  the  degree  of  diligence  which  he  is 
bound  to  apply  to  that  end. 

It  is  at  once  obvious,  as  was  pointed  out  by  Lord  Mans- 
field in  Forward  v.  Pittard  ('),  that  all  causes  of  inevitable 
accident — "casus  fortuitus" — may  be  divided  into  two 
classes — those  which  are  occasioned  by  the  elementary  forces 
of  nature  unconnected  with  the  agency  of  man  or  other 
cause,  and  those  which  have  their  origin  either  in  the  whole 
or  in  part  in  the  agency  of  man,  whether  in  acts  of  commis- 
sion or  omission,  of  nonfeasance  or  of  misfeasance,  or  in  any 
other  cause  independent  of  the  agency  of  natural  forces. 
It  is  obvious  that  it  would  be  altogether  incongruous  to 
apply  the  term  "act  of  God"  to  the  latter  class  of  inevita- 
ble accident.  It  is  equalljr  clear  that  storm  and  tempest 
belong  to  the  class  to  which  the  term  "act  of  God"  is 
properly  applicable. 

On  the  other  hand,  it  must  be  admitted  that  it  is  not  be- 
cause an  accident  is  occasioned  by  the  agency  of  natnre, 
and  therefore  by  what  maybe  termed  the  "act  of  God," 
that  it  necessarily  follows  that  the  carrier  is  entitled  to  im- 
munity. The  rain  which  fertilises  the  earth  and  the  wind 
which  enables  the  ship  to  navigate  the  ocean  are  as  much 
within  the  term  "act  of  God  "  as  the  rainfall  which  causes 
a  river  to  burst  its  banks  and  carry  destruction  over 
*a  whole  district,  or  the  cyclone  that  drives  a  ship  [436 
against  a  rock  or  sends  it  to  the  bottom.  Yet  the  carrier 
who  by  the  rule  is  entitled  to  protection  in  the  latter  case, 
would  clearlv  not  be  able  to  claim  it  in  case  of  damage  oc- 
curring in  the  former.     For  here  another  principle  comes 

(»)  1  T.  R.,  27. 
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into  play.  The  carrier  is  bound  to  do  his  utmost  to  protect 
goods  committed  to  his  charge  from  loss  or  damage,  and  if 
he  fails  herein  he  becomes  liable  from  the  nature  of  his  con- 
tract. In  the  one  case  he  can  protect  the  goods  by  proper 
care,  in  the  other  it  is  beyond  his  power  to  do  so.  if  by  his 
default  in  omitting  to  take  the  necessary  care,  loss  or  damage 
ensues,  he  remsftns  responsible,  though  the  so-called  act  of 
God  may  have  been  the  immediate  cause  of  the  mischief. 
If  the  ship  is  unseaworthy,  and  hence  perishes  from  the 
storm  which  it  otherwise  would  have  weathered  ;  if  the  car- 
rier by  undae  deviation  or  delay  exposes  himself  to  the 
danger  which  he  otherwise  would  have  avoided ;  or  if  by 
his  rashness  he  unnecessarily  encounters  it,  as  by  putting 
to  sea  in  a  raging  storm,  the  loss  cannot  be  said  to  be  due 
to  the  act  of  God  alone,  and  the  carrier  cannot  have  the  ben- 
efit of  the  exception.  This  being  granted,  the  question 
arises  as  to  the  degree  of  care  which  is  to  be  required  of  him 
to  protect  him  from  liability  in  respect  of  loss  arising  from 
the  act  of  God.  Not  only,  as  has  been  observed,  has  there 
been  no  iudicial  exposition  of  the  meaning  of  the  term  ''act 
of  God,''  as  regards  the  degree  of  care  to  be  applied  by  the 
canier  in  order  to  entitle  himself  to  its  protection,  but  the 
text- writers,  both  English  and  American,  are,  for  the  most 
part,  silent  on  the  subject  and  aflford  little  or  no  assist- 
ance. Being  here,  however,  on  common  ground  with  the 
civilians,  so  far  as  one  head  of  inevitable  accident  is  con- 
cerned, it  may  be  of  use,  while  endeavoring  more  clearly  to 
fix  the  limits  of  that  class  of  inevitable  accidents  which 
comes  under  the  head  of  ''act  of  God,"  to  turn  to  their 
views  on  the  subject  with  reference  to  inevitable  accidents 
in  general.  As  the  result  of  the  different  instances  of  casus 
fortuitus  which  occur  in  the  Digest,  Vinnius  gives  the  fol- 
lowing definition  :  "Casum  fortuitum  definimus  omne  quod 
hnmano  coBptu  prajvideri  non  potest,  nee  cui  proviso  potest 
resist! "  (Partit.  Juris.,  lib.  ii,  c.  ^%).  He  enumerates  vari- 
ous instances :  "Casus  fortuiti  varii  sunt:  veluti  a  vi  ven- 
torum,  turbinum,  pluviarum,  grandinurn,  fulminum,  sestus, 
frigoris,  et  similium  calamitatum  quae  coelitus  immittun- 
437]  tur.  *Nostri  vim  divinam  dixerunt.  Grseci,  0m«  0uv. 
Item  naufragia,  aquarum  inundatioiies,  incendia,  mortes 
animalium,  ruinse  ajdium,  fundorum  chasniata,  incursns 
hostium,  prsedonum  impetus.  His  adde  darana  omnia  pri- 
vatis  illata,  quae  quommus  inferrentur  nulla  cura  caveri 

So  test."     Bald  us  (Qusest.  12  no.  4),  gives  the  following 
efinition :  "Casus  fortuitus  est  accidens,  quod  per  custo- 
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diam,  curam,  vel  diligentiam  mentis  humanfle  non  potest 
evitari  ab  eo  qui  patitur." 

In  our  own  law  on  tjiis  subject  judicial  authority,  as  has 
been  stated,  is  wanting,  and  the  text-writers,  English  and 
American,  with  one  exception,  afford  little  or  no  assistance. 
Story,  however,  in  speakmg  of  the  perils  of  the  sea,  in  which 
storm  and  tempest  are  of  course  included,  and  consequently 
to  a  great  extent  the  instances  of  inevitable  accident  at  sea 
which  come  under  the  term  "act  of  God,"  uses  the  follow- 
ing language :  '*  The  phrase  '  perils  of  the  sea,'  whether  un- 
derstood in  its  most  limited  sense,  as  importing  a  loss  by 
natural  accidents  peculiar  to  that  element,  or  whether  un- 
derstood in  its  more  extended  sense  as  including  inevitable 
accidents  occurring  upon  that  element,  must  still  in  either 
case  be  understood  to  include  such  losses  only  to  the  goods 
on  board  as  ai-e  of  an  extraordinary  nature  or  arise  from 
some  irresistible  force,  or  from  inevitable  accident,  or  from 
some  overwhelming  power  which  cannot  be  guarded  against 
by  ordinary  exertions  of  human  skill  and  prudence.  Hence 
it  is  that  if  the  loss  occurs  by  a  peril  of  the  sea  which  might 
liave  been  avoided  by  the  exercise  of  any  reasonable  skill  or 
diligence  at  the  time  when  it  occurred,  it  is  not  deemed  to 
be  in  the  sense  of  the  phrase  such  a  loss  by  the  perils  of  the 
sea  as  will  exempt  the  carrier  from  liabilitv,  but  rather  a 
loss  by  the  gross  negligence  of  the  party"  (').  Story,  it 
will  be  observed,  here  speaks  only  of  ''ordinary  exertion 
of  human  skill  and  prudence  and  the  exercise  of  reasonable 
skill  and  diligence."  In  my  opinion  this  is  the  true  view  of 
the  matter,  and  what  Story  here  says  of  perils  of  the  sea 
applies,  I  think,  ecjually  to  the  perilsf  of  the  sea  coming 
within  the  designation  of  "acts  or  God."  In  other  words, 
all  that  oan  be  required  of  the  carrier  is  that  he  shall  do  all 
that  is  reasonably  and  practically  possible  *to  insure  [438 
the  safety  of  the  goods.  If  he  uses  all  the  known  means  to 
which  prudent  and  experienced  carriers  ordinarily  have  re- 
course, he  does  all  that  can  be  reasonablj'^  required  of  him ; 
and  if,  under  such  circumstances,  he  is  overpowered  by 
storm  or  other  natural  agency,  he  is  within  the  rule  which 
gives  immunity  from  the  effects  of  such  vis  major  as  the  act 
of  God.  I  do  not  think  that  because  some  one  may  have 
discovered  some  more  eflScient  method  of  securing  the  goods 
which  has  not  become  generally  known,  or  because  it  can- 
not be  proved  that  if  the  skill  and  ingenuity  of  engineers  or 
others  were  directed  to  the  subject  something  more  eflScient 
might  not  be  produced,  that  the  carrier  can  be  made  liable. 

(^)  story  on  BaihneBts,  M2  (a). 
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I  find  no  authority  for  saying  that  the  vis  major  must  be 
such  as  ''no  amount  of  human  care  or  skill  could  have 
resisted,"  or  the  injury  such  as  "no. human  ability  could 
have  prevented,"  and  I  think  this  construction  of  the  rule 
erroneous.  That  the  defendants  here  took  all  the  care  that 
could  reasonably  be  required  of  them  to  insure  the  safety  of 
the  mare  is,  I  think,  involved  in  the  finding  of  the  jury, 
directly  negativing  negligence,  and  I  think  that  it  was  not 
incumbent  on  the  defendants  to  establish  more  than  is  im- 
plied by  that  finding. 

The  matter  becomes,  however,  somewhat  complicated  from 
the  fact  that  the  jurj^  have  found  that  the  death  of. the  mare 
is  to  be  ascribed  to  injuries  caused  partly  by  the  rolling  of 
the  vessel,  partly  by  struggles  of  the  animal  occasioned  by 
fright,  leaving  it  doubtful  whether  the  fright  was  the  natu- 
ral effect  of  tne  sform  or  whether  it  arose  from  an  unusual 
degree  of  timidity  peculiar  to  the  animal  and  in  exisess  of 
what  would  generally  be  displayed  by  horses.  But  the 
plaintiff  is  in  this  dilemma :  ii  the  fright  which  led  to  the 
struggling  of  the  mare  was  in  excess  of  what  is  usual  in 
horses  on  ^hip-board  in  a  storm,  then  the  rule  applies  that 
the  carrier  is  not  liable  where  the  thing  carried  perishes  or 
sustains  damage,  without  any  fault  of  his,  by  reason  of 
some  quality  inherent  in  its  nature,  and  which  it  was  not 
possible  for  him  to  guard  against.  If,  on  the  other  hand, 
the  fright  was  the  natural  effect  of  the  storm  and  of  the  agi- 
tation of  the  ship,  then  it  was  the  immediate  consequence 
of  the  storm,  and  the  injuries  occasioned  by  the  fright  afe 
sufficiently  closely  connected  with  the  storm,  in  other 
439]  *words  with  the  act  of  God,  to  afford  protection  to 
the  carrier.  If  the  disaster  is  the  result  of  a  combination  of 
causes  for  neither  of  which  the  carrier  was  responsible,  he 
cannot  be  made  liable  any  more  than  if  it  had  resulted  from 
either  of  them  alone. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of 
the  court  below  must  be  reversed,  and  judgment  entered  for 
the  defendant. 

Mellish,  L.J.:  I  do  not  wish  to  give  any  opinion  on  the 
question  whether  the  defendant,  if  he  had  not  been  a  com- 
mon carrier,  would  have  been  subject  to  the  liability  of  a 
common  carrier.  It  is  unnecessary  to  give  any  opinion  on 
that  question,  because  it  was  admitted  in  the  argument  be- 
fore us  that  the  defendant  was  a  common  carrier.  I  agree 
with  the  Lord  Chief  Justice  that  the  judgment  of  the  Com- 
mon Pleas  Division  ought  to  be  reversed,  and  generally 
with  the  reasons  he  has  given  in  his  judgment     If  the  jury 
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had  found  that  the  injury  to  the  mare  was  caused  solely  by 
more  than  ordinary  bad  weather,  without  any  negligence  of 
the  defendant's  servants,  or  any  fright  and  consequent  strug- 
gling of  the  mare,  I  am  of  opinion  that  a  plea  that  the  injury 
to  the  mare  was  caused  by  the  act  of  God  would  have  been 
proved.  It  is  obvious  that  if  a  horse  is  properly  secured  on 
deck  and  properly  attended  to  by  the  carrier's  servants,  and 
is  quiet,  and  nevertheless  is  so  injured  as  to  be  killed  by 
the  pitching  of  the  vessel,  the  violence  of  the  storm  must  be 
very  great  mdeed,  and  the  whole  accident  would  be  of  such 
an  extraordinary  character  as  plainly  to  amount  to  the  act 
of  God  within  the  authorities.  So  also,  if  the  jury  had 
found  that  the  injury  was  caused  solely  by  the  conduct  of 
the  mare  herself  by  reason  of  fright  and  consequent  strug- 
gling, without  any  negligence  on  the  part  of  the  defendant's 
servants,  I  am  of  opinion  that  a  plea  that  the  injury  to  the 
mare  was  caused  by  the  vice  of  the  mare  herself  would  have 
been  proved. 

The  cases  of  Kendall  v.  London  and  South  Western  Ry. 
Co.  (*)  and  Blower  v.  Qreat  Western  Ry.  Co,  (')  are  direct 
authorities  to  this  effect.  Now  if  these  conclusions  are  cor- 
rect, it  seems  to  me  it  *would  be  absurd  to  hold  [440 
that  although  the  injury  to  the  mare  was  occasioned  by  two 
causes  combined,  for  neither  of  which  the  carrier  was  re- 
sponsible, nevertheless  he  was  liable. 

It  may  no  doubt  be  true  that,  as  the  injury  of  the  mare 
was  not  solely  occasioned  by  more  than  ordinarv  bad 
weather,  the  bad  weather  may  not  have  been  so  bad  as  to 
deserve  the  description  of  a  direct,  and  violent,  and  sudden, 
and  irresistible  act  of  nature,  which  in  the  court  below  it 
was  said  it  must  amount  to,  in  order  to  amount  to  an  act 
of  God. 

The  bad  weather  may  not  have  been  irresistible,  because 
if  it  had  not  been  for  the  conduct  of  the  mare  herself,  it 
might  have  been  resisted,  so  also  the  conduct  of  the  mare 
herself  may  not  have  been  the  sole  and*  irresistible  cause  of 
the  injury,  because  if  it  bad  not  been  for  the  bad  weather, 
any  injurious  effect  from  the  fright  and  straggling  of  the 
mare  might  by  reasonable  precautions  have  been  prevented.  • 

Still  it  may  be  perfectly  true,  and  I  think  the  jury  must 
be  taken  to  have  found  it  was  true,  that  the  more  than  ordi- 
nary bad  weather,  and  the  fright  and  struggling  of  the  mare 
herself,  did  together  form  a  direct,  and  violent,  and  irresist- 
ible cause  of  the  damage  which  the  mare  suffered.     In  the 

0)  Law  Rep.,  7  Ex.,  873.  (•)  Law  Rep.,  7  C.  P.,  766. 

17  Bng.  Rep.  44 
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court  below,  the  learned  judges  first  consider  the  question 
whether  the  loss  in  this  case  can  be  considered  to  have  oc- 
curred by  the  act  of  God,  and,  because  the  bad  weather  did 
not,  in  their  opinion,  amount  to  a  direct,  and  violent,  and 
sudden,  and  irresistible  act  of  nature,  they  come  to  the  con- 
clusion that  the  loss  was  not  occasioned  by  the  act  of  God. 
They  then  consider  whether  the  loss  was  occasioned  by  the 
vice  of  the  mare  herself,  and  because  they  think  that  the 
fright  and  struggling  of  the  mare  was  occasioned  princi- 
pally by  the  bad  weather,  they  hold  that  the  loss  was  not 
occasioned  by  the  vice  of  the  mare  herself.  The  objection 
to  this  mode  of  considering  the  case  seems  to  me  to  be  that 
the  two  causes  of  loss  are  considered  separately,  and  be- 
cause neither,  taken  separately,  affords  an  answer  to  the 
plaintiflTs  claim,  it  is  assumed  that  both  taken  together 
cannot  afford  an  ahswer.  Now,  I  am  of  opinion  we  ought 
to  hold  that,  notwithstanding  neither  the  more  than  ordi- 
nary bad  weather,  nor  the  fright  and  struggling  of  the  mare 
441]  herself,  each  *taken  separately,  were  suflScient  to 
account  for  the  loss ;  vet,  if  both  taken  together  formed  an 
irresistible  cause  of  the  loss  in  this  sense,  that  by  no  rea- 
sonable precaution  on  the  part  of  the  carrier  could  the  dam- 
age resulting  from  them  have  been  prevented,  the  carrier  is 
protected.  It  beinjj  a  clear  rule  of  law,  that  if  the  loss  of 
the  goods  carried  is  occasioned  by  an  irresistible  act  of 
nature,  the  carrier  is  protected;  and  another  clear  rule" of 
law,  that  if  the  loss  oi  the  goods  is  solely  occasioned  by  a 
defect  in  the  thing  itself,  the  carrier  is  also  protected;  it 
seems  to  me  to  follow  that,  if  the  loss  is  occasioned  partly 
by  an  act  of  nature,  although  one  not  by  itself  irresistible, 
and  partly  by  a  defect  in  the  thing  itself,  although  that  defect 
is  not  the  sole  cause  of  the  loss,  and  the  carrier  has  no 
means  of  preventing  the  combined  effect  of  the  two  causes, 
he  ought  to  be  held  to  be  protected. 

The  principle  seems  to  me  to  be  that  a  carrier  does  not 
insure  against  acts  of  nature,  and  does  not  insure  against 
defects  in  the  thing  carried  itself,  but  in  order  to  make  out 
a  defence  the  carrier  must  be  able  to  prove  that  either  cause, 
taken  separately,  or  both  taken  together,  formed  the  sole  atfd 
direct  and  irresistible  cause  of  the  loss.  I  think,  however, 
that  in  order  to  prove  that  the  cause  of  the  loss  was  irresist- 
ible, it  is  not  necessary  to  prove  that  it  was  absolutely  im- 
possible for  the  carrier  to  prevent  it,  but  that  it  is  sufficient 
to  prove  that  by  no  reasonable  precaution  under  the  circum- 
stances could  it  have  been  prevented.  For  these  reasons  I 
am  of  opinion  that  the  judgment  of  the  court  below  ought 
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to  be  reversed,  and  the  rule  to  enter  a  verdict  for  the  plain- 
tiff discharged. 

Cleasby,  B.:  I  should  hesitate  to  decide  this  case  upon 
the  general  ground,  much  insisted  on  during  the  argument, 
that  where  tliere  is  a  loss  or  destruction  of  anything  in- 
trusted to  a  carrier  from  natural  causes,  without  the  inter- 
vention of  any  human  agency,  the  carrier  is  discharged. 
In  other  words,  that  the  exception  of  ''the  act  of  God" 
from  the  carrier's  responsibility  applied  to  every  condition 
of  things  resulting  from  natural  causes.  The  words  ''act  of 
God,"  as  applied  to  the  carrier's  exemption,  comprehend  no. 
doubt  such  events  as  earthquakes,  and  all  other  ponvulsions 
of  *naturp.  Violent  storms  and  tempests  have  always  [442 
been  considered  as  coming  within  the  words,  and  men  nave 
thought  they  could  avert  them  by  prayers  and  offerings. 
Mr.  Wallace,  the  American  editor  of  Smith's  Leading  Cases, 
as  cited  in  the  note  to  Angell  on  Carriers,  s.  155  (p.  163), 
attempts  a  definition.  "Upon  the  whole  it  would  seem 
that  the  act  of  God  signifies  the  extraordinary  evidence  of 
nature." 

This  entirely  disapproves  of  those  two  American  cases 
referred  to  in  the  argument,  Colt  v.  McMechen  (')  and  Wil- 
liams V.  Or  ant  ('),  which  appeared  to  go  to  the  extent  of 
showing  that  "act  of  God"  and  "  act  of  Nature"  meant  the 
same  thinjj.  I  mean,  of  course,  "act  of  God"  as  applied 
to  the  carrier's  exception.  I  would  not  adopt  this  or  any 
definition  as  exact  and  including  all  cases,  but  wherever 
there  is  that  unusual  violence  of  nature,  against  which,  in 
the  opinion  of  the  jury,  precautions  would  be  considered 
unavailing,  and  could  not  be  expected  to  be  taken,  I  should 
say  the  case  would  come  within  the  exception.  Now  how 
does  the  present  case  stand  as  regards  this? 

I  should  have  been  better  satisfied  if  the  note  of  the  case 
had  shown  more  distinctly  that  there  had  been  in  this  case 
the  intervention  of  the  act  of  God  in  the  sense  which  I  have 
mentioned. 

Still,  looking  at  the  language  of  the  questions  put  to  the 
the  jury,  and  the  answers,  it  is  a  fair  conclusion,  I  think,  that 
weather  was  of  such  a  nature  "more  than  ordinary  bad 
weather,"  as  to  come  within  the  meaning  of  "act  of  God." 
It  seems  to  have  been  argued  in  that  way,  and  if  that  be  so, 
the  judgment  of  the  court  below  is  subject  to  this  criticism, 
that  though  the  carrier  is  excused  by  the  "act  of  God,"  he 
38  yet  bound  to  use  precautions  against  the  "act  of  God." 
This  seems  an  inconsistency,  and  I  should  feel  fully  justi- 

P)  6  Johns.  Rep.  (N.Y.),  160.  (•)  1  Conn.,  48Y. 
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lied  in  saying  that  if  the  ''act  of  God"  and  the  nature  of 
the  animal  combined  to  produce  the  injury,  the  defendants 
would  be  discharged. 

The  fifth  question  asks,  "were  there  known  means  not 
ordinarily  used  in  the  carriage  of  horses  by  sea  by  people 
of  ordinary  care  and  skill,  oy  which  the  injury  might  be 
443]  prevented?"  It  is  *not  surprising  the  jury  could 
not  agree  upon  an  answer  to  this  question.  Some  would 
say  it  must  be  possible  to  use  means  to  attain  this  end,  and 
of  course  they  could  not  be  unknown  contrivances,  l)*t 
.known  to  persons  of  skill,  and  this  would  lead  to  one  answer  ; 
others  would  say  the  only  known  means,  in  the  proper 
sense  of  the  words,  were  means  in  use,  that  is  in  ordinary 
use,  and  this  would  lead  to  an  opposite  answer.  It  does 
not  appear  to  me  that  an  answer  to  that  question  was  es- 
sential to  determine  the  case,  because,  whichever  way  it 
was  answered,  the  answers  to  the  other  questions,  particu- 
larly the  fourth,  determine  the  case  in  favor  of  the  defen- 
dants. I  consider  it  expressly  found  that  there  was  no 
negligence  on  the  part  oi  the  defendants  in  any  way  con- 
tributing to  the  injury. 

If  the  second  question  had  been  answered  in  the  affirma- 
tive, the  case  would  have  come  within  the  authority  of 
decided  cases.  Carriers  of  live  animals  are  not,  as  such, 
withQut  negligence,  responsible  for  injury  to  or  death  of 
the  animals  carried  by  themselves :  Blower  v.  Great  West- 
ern Ry.  Co,  (*) ;  Kendall  v.  London  and  South  Westerrh 
Ry.  Co.  (*).  But  in  the  present  case  it  appears  that  the  inju- 
ries were  due  to  two  causes  together,  the  rough  weather  and 
the  nature  of  the  animal.  If  the  extraordinary  rough 
weather  can  be  regarded  as  the  act  of  God  within  the  mean- 
.  ing  of  those  words  in  the  exception,  then,  as  I  have  before 
stated,  the  case  appears  clear;  but  if  it  be  not,  still  as  the 
jury  have  negatived  negligence  in  their  answer  to  the  fourth 
question,  it  amounts  to  this,  that  the  defendants  took  all 
reasonable  and  proper  precautions  against  rough  weather, 
but  still  the  extraordinary  bad  weather  and  nature  of  the 
animal  caused  the  injury.  This,  in  my  opinion,  is  sufficient 
to  absolve  the  carriers  ;  because  all  negligence  being  nega- 
tived, they  cannot  be  said  in  any  way  to  have  contributed 
to  the  injury,  and  so  far  as  bein^  carriers  they  are  insurers, 
this  liability  does  not  extend  to  injuries  caused  by  the  ani- 
mals themselves,  ajid  even  though  the  extraordinary  rough 
w^eather  may  have  contributed  directly,  yet  no  correct  con- 
clusion could  be  founded  upon  the  joint  operation  of  the  two 

Q)  Larw  Rep.,  7  C.  P.,  755.  («)  Law  Rep.,  1  Ex,"  878. 
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causes,  as  no  division  could  be  made  of  the  result  caused 
by  each.  The  third  ^finding  negatives  the  injury  [444 
being  caused  by  the  rough  weather  alone ;  and  as  it  follows 
that  the  character  and  conduct  of  the  animal  must  have 
been  an  effective  cause,  the  sounder  conclusion  seems  to  be 
that  the  plaintiff  fails  in  making  out  a  case  to  recover  any- 
thing, rather  than  that  the  defendants  are  to  be  made 
responsible  for  the  whole  consequences  of  both  causes  com- 
bined. 

The  effect  of  this  opinion  is  that  the  judgment  of  the  court 
below  should  be  reversed. 

Mellish,  L.J.,  stated  that  James,  L.J.,  concurred  that 
the  decision  of  the  court  below  must  be  reversed,  and  de- 
sired to  add  the  following  observation.  The  "act  of  God" 
is  a  mere  short  way  of  expressing  this  proposition.  A  com- 
mon carrier  is  not  liable  for  any  accident  as  to  which  he  can 
show  that  it  is  due  to  natural  causes  directly  and  exclu- 
sively, without  human  intervention,  and  that  it  could  not 
have  been  prevented  by  any  amount  of  foresight  and  pains 
and  care  reasonably  to  be  expected  from  him.  In  this  case 
the  defendant  has  made  this  out. 

Mellor,  J.,  agreed  that  the  judgment  of  the  court. below 
must  be  reversed. 

Judgment  reversed. 

Solicitors  for  plaintiff :  Lavyrence^  Plews  &  Boyer. 
Solicitors  for  defendant :  Lyne  &  Holman, 

See  15  Eng.  Rep.,  218 ;  also  note  to  River,  etc.,  v.  Adamson,  antt^  p.  200. 
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*Pabmeloe  and  Another  v.  Baik  and  Another.     [445 

Contract  of  Sale — (Tnappropriuted  Goods — Utidertaking  to  deliver  to  Venders  Order — 

Unpaid  Vendor — £^oppel. 

The  defendants  sold  to  B.  <&  Co.  100  tons  of  zinc  (unappropriated)  upon  certain 
terms  of  payment,  giving  them  at  the  time  of  the  contract  four  several  docnments 
to  the  following  effect :  "  We  hereby  undertake  to  deliver  to  your  order  indorsed 
hereon  twenty-five  tons  merchantable  sheet  zinc  off  your  contract  of  this  date." 
Upon  the  faith  of  these  documents,  the  plaintiffis  bought  of  B.  &  Co.,  and  paid  for, 
fifty  tons  of  the  zinc  mentioned  in  the  contract..  B.  &  Co.  having  failed,  and  the  con- 
tract price  being  unpaid,  the  defendants  refused  to  deliver  the  zinc : 

ffeld,  that  the  giving  of  these  delivery  orders  or  "  undertakings "  did  not  estop 
the  defendants  from  setting  up,  as  against  the  vendees  of  B.  <b  Co.,  their  right  as 
unpaid  vendors  to  withhold  delivery. 

Detinue  and  trover  for  fifty  tons  of  zinc,  and  damages 
for  the  detention  :  claim,  £3,000. 
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Pleas,  to  the  first  count, — 1.  Non  detinet, — 2.  Not  pos- 
sessed,— 3.  That  before  the  alleged  detention  the  defendants 
sold  the  goods  to  Messrs.  Burrs  &  Co.  at  and  for  a  certain 
price  payable  for  the  same  by  Burrs  &  Co.  to  the  defendants, 
and  afterwards,  and  before  the  alleged  detention,  Burrs 
&  Co.  were  insolvent  and  unable  to  pay  their  debts  or  the 
said  price,  and  stopped  payment,  and  the  goods  never  were 
delivered,  but  from  the  time  of  the  said  sale  up  to  and  at 
the  time  of  the  alleged  detention,  and  thenceforth  hitherto 
remained  in  the  possession  of  the  defendants  as  such  ven- 
dors as  aforesaid,  and  the  price  during  all  that  time  re- 
mained unpaid  to  the  defendants;  that  the  plaintiffs  never 
had  any  right  or  title  in  or  to  the  goods  save  under  and 
through  Burrs  &Co.;  and  that  thereupon  the  defendants 
detained  the  goods  from  the  plaintiffs,  the  price  neverhav- 
ing  been  paid  or  tendered  to  the  defendants,  as  a  lien  or 
security  for  the  payment  thereof,  all  conditions  being  ful- 
filled and  existing  requisite  to  make  the  same  valid,  whicli 
was  the  alleged  detention, — 4.  The  defendants  detained  the 
goods  as  alleged  under  and  by  virtue  of  a  lien  of  the  defen- 
dants on  the  same  for  the  payment  of  the  price  thereof  to 
the  defendants  as  and  being  the  sellers  of  the  goods,  the 
defendants  never  having  delivered  the  goods  or  parted  with 
the  possession  thereof,  and  the  price  being  payable  at  or 
4461  before  the  delivery  of  *the  goods  and  never  having 
been  paid  or  tendered  to  the  defendants,  and  such  lien  then 
being  subsisting  and  in  force,  and  available  and  valid 
against  the  plaintiffs. 

Pleas  to  the  second  count,  not  guilty,  and  not  possessed. 

The  plaintiffs  took  and  joined  issue  on  all  the  pleas  ;  and, 
for  a  second  replication  on  equitable  grounds,  to  the  third 
plea,  said  that  tlie  defendants  at  the  time  of  the  sale  of  the 
goods  to  Burrs  &  Co.  traded  under  the  name,  style,  and 
firm  of  "The  Harford  and  Bristol  Brass  Company,"  and 
that  they  ought  not  to  be  admitted  to  plead  the  said  plea, 
because,  at  the  time  of  the  sale  by  the  defendants  of  the 

foods  to  Burrs  &  Co.,  the  defendants  made  and  gave  to 
►urrs  &  Co.  two  written  undertakings  gfor  the  delivery  of 
the  said  goods,  each  in  the  words  and  figures  following: 
"Golden  Heart  Wharf,  Dowgate,  London,  31st  of  December, 
1873,  E.C.  Messrs.  Burrs  &  Co.,  61  Gracecliurch  Street. 
We  hereby  undertake  to  deliver  to  your  order  indorsed 
hereon  twentv-five  tons  merchantable  sheet  zinc,  off  your 
contract  of  this  date.  Harford  &  B.  B.  Co.,  per  E.  G. 
Wilson  ;"  that  the  defendants  signed  the  said  undertakings 
by  their  lawfully  authorized  agent,  E.  G.  Wilson,  thereby 
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intending  that  the  same  should  operate  as  a  representation 
to  all  persons  to  whom  the  same  should  be  shown  that  the 
goods  therein  mentioned  were  the  property  of  Burrs  &  Co. 
free  from  all  lien  or  claim  whatsoever  on  the  part  of  the 
defendants ;  that  such  undertakings  were  indorsed  and  de- 
livered to  the  plaintiffs  by  Burrs  &  Co.  when  they  purchased 
and  paid  for  the  said  goods ;  that  it  was  upon  the  faith  of 
the  said  representation  and  of  such  undertakings  that  the 
plaintiffs  purchased  of  and  paid  for  the  said  goods  to  Burrs 
&  Co.,  and  not  otherwise,  and  which  purchase-money  of 
£1,475  had  never  been  returned  to  the  plaintiffs,  and  the 
said  contract  was  still  in  force. 

To  this  equitable  replication  the  defendants  demurred,  on 
the  grounds  that  '*the  document  set  out  did  not  amount  to 
a  representation  that  Burrs  &  Co.  were  possessed  of  the 
goods  mentioned  in  the  declaration,  or  an  engagement  that 
the  defendants  would  waive  their  lien,  nor  did  the  replica- 
tion show  that  the  plaintiffs  were  misled."  Joinder. 
^  The  cause  was  tried  before  Denman,  J.,  at  the  sittings  in 
London  after  Trinity  Term,  1875.  The  facts  were  as  fol- 
lows :  On  the  *31st  of  December,  1873,  the  defen-  [447 
dants,  who  traded  under  the  name  of  The  Harford  and 
Bristol  Brass  Company,  sold  to  Messrs.  Burrs  &  Co.  100 
tons  of  sheet  zinc,  and  on  the  same  day  addressed  to  them 
a  letter,  as  follows : 

"  Oolden  Heart  Wharfs  Dowgate^ 
'^  London^  ^Ist  December^  1873. 

**  Messrs.  Burrs  &  Co. 

"Dear  sirs, — We  beg  to  confirm  the  sales  made  you  this 
day  of  merchantable  sheet  zinc,  viz.: 

''50  tons  at  £32  15^.,  less  2 J  and  1  per  cent.,  payable  half 
on  7th,  remainder  14th  February  next. 

"50  tons  at  £33,  less  1 J  and  1  per  cent,  payable  by  your 
draft  on  Messrs.  Pitchford  &  Co.,  at  three  months  date 
from  first  of  January,  indorsed  over  to  us ;  and  we  inclose  a 
statement  of  the  amount  of  the  draft,  £1,612  17^.  6^. 

(Signed)     ''Harford  B.  &  B.  Co., 
^  ''Per  E.  G.  Wilson." 

On  the  1st  of  January,  1874,  Burrs  &  Co.  delivered  to  the 
defendants  a  bill  for  £1,612  17^.  Q(L  drawn  by  Burrs  &  Co. 
npon  and  accepted  by  Pitcliford  &  Co.,  payable  at  three 
months  from  that  day.  This  bill  was  dishonored  ;  Burrs 
&  Co.  having  stopped  payment  on  the  14th  of  January,  and 
Pitchford  &  Co.  naving  petitioned  the  court  of  bankruptcy 
on  the  16th. 

On   the  7th  of  January,  1874,  the  plaintiffs  bought  of 
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Burrs  &  Co.  60  tons  of  sheet  zinc  (the  goods  mentioned  in 
the  declaration),  to  be  paid  for  by  their  acceptances.  On  the 
following  day  Burrs  &  Co.  sent  the  plaintiffs  an  invoice  of 
the  zinc,  together  with  a  common  delivery  order  on  the 
defendants,  and  two  bills  for  the  price,  for  the  plaintiffs' 
acceptance.  Conceiving  this  delivery  order  to  be  insufficient 
securitj^  for  the  goods,  the  plaintiffs  declined  to  accept  the 
bills  without  a  specific  undertaking  from  the  defendants  to 
deliver  them ;  whereupon  Burrs  &  Co  handed  them  two 
documents  (signed  by  the  defendants'  agent)  in  the  form  set 
out  in  the  second  replication  to  the  third  plea,  being  two  of 
four  which  the  defendants  had  handed  to  Burrs  &  Co.  upon 
the  making  of  the  original  contract  of  sale.  These  docu- 
ments were  duly  indorsed  and  delivered  by  Burrs  &  Co.  to 
the  plaintiffs,  who  thereupon  accepted  the  bills. 
448]  *The  contract  between  the  defendants  and  Burrs 
&  Co.  was  not  for  the  sale  of  any  specific  zinc,  but  of  100 
tons  to  be  taken  from  a  quantity  which  the  defendants  had 
on  their  wharf  at  the  time. 

In  answer  to  a  question  put  to  them  by  the  learned  judge, 
the  jury  found  that  the  replication  was  proved :   and  he 
directed  a  verdict  to  be  entered  for  the  plaintiffs  on  the^ 
replication  to  the  third  plea,  and  for  the  defendants  on  not 

})ossessed,  and  also  on  the  fourth  plea,  giving  either  party 
eave  to  move. 

Nov.  3,  1875.  Benjamin^  Q.C.,  for  the  defendants,  ob- 
tained a  rule  to  set  aside  the  verdict  for  the  plaintiffs  and  to 
enter  a  verdict  for  the  defendants  on  the  special  replication, 
on  the  ground  that  there  was  no  evidence  in  support  of  the 
verdict ;  or  for  a  new  trial,  on  the  ground  that  evidence 
was  improperly  received  in  support  of  the  replication,  not- 
withstanding objection  by  the  plaintiffs  to  the  admission  of 
such  evidence.    • 

Nov.  6.  Hopwood^  Q.C.,  for  the  plaintiffs^  obtained  a  rule 
to  set  aside  the  verdict  for  the  defendants  on  the  plea  of  not 
possessed,  and  to  enter  a  verdict  for  the  plaintiffs  as  to  that 
plea,  or  a  general  verdict  for  the  plaintiffs  for  nominal  dam- 
ages and  delivery  of  the  goods,  or  damages  £1,475 ;  or  for 
a  new  trial,  on  the  ground  that  the  evidence  showed  that 
the  defendants  were  estopped  from  denying  that  the  prop- 
erty in  the  50  tons  of  zinc  passed  to  and  was  in  the  plaintiffs. 

Feb.  9,  11,  1876.  Hopwood,  Q.C.,  and  T.  De  Courcy  At- 
Jcins^  for  the  plaintiffs  (*) :  The  plaintiffs  having  bought  the 
goods  of  Burrs  &  Co.  upon  the  faith  of  the  defendants'  under- 
taking to  deliver  them  to  the  indorsed  order  of  Burrs  &  Co., 

Q)  The  demurrer  and  the  rules  were  takw  together. 
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the  defendants  are  estopped  from  denying  that  the  goods, 
though  not  specifically  appropriated  at  the  time  or  sale, 
passed  to  Burrs  &  Co.  by  their  contract  of  the  31st  of  De- 
cember, 1873 ;  for,  they  thereby  induced  the  plaintiffs  to 
alter  their  position  to  their  prejudice,  which  brings  the  case 
within  one  of  the  rules  as  to  estoppels  in  pais  laid  down  by 
this  court  in  Carr  v.  London  and  North  Western  Ry.  Co.  (*). 
If  these  documents  had  been  delivery  orders  in  the  ordinary 
form,  the  case  would  have  been  difrerent.  But  undertak- 
ings such  as  *  these,  which  almost  amount  to  negotia-  [449 
ble  securities,  or,  at  the  lowest,  to  acknowledgments  by  the 
wharfingers  that  they  hold  the  goods  in  trust  for  the  ven- 
dees, could  only  be  given  for  the  purpose  of  enabling  the 
vendees  to  resell  the  goods  as  if  they  were  the  actual  and 
bona  fide  owners  of  them  free  from  incumbrance.  They 
constitute  an  absolute  and  unconditional  contract  to  deliver 
the  goods  to  whoever  may  be  the  indorsee. 

[Brett,  J.:  Are  the,  defendants  estopped  from  saying 
that  the  plaintiffs  cannot  recover  in  this  action  because  tnere 
is  no  specific  zinc  which  has  been  appropriated  to  Burrs  & 
Co.'s  contract?] 

The  effect  of  the  finding  of  the  jury  is  that  the  defendants 
intended  that  these  documents  shoula  operate  as  the  replica- 
tion alleges  that  they  did,  viz.,  "as  a  representation  to  all 
persons  to  whom  the  same  should  be  shown  that  the  goods 
therein  mentioned  were  the  property  of  Burrs  &  Co.  free 
from  all  lien  or  claim  whatsoever  on  the  part  of  the  defen- 
dants;" and  that  the  plaintiffs  parted  with  their  money 
upon  the  faith  of  that  representation. 

[Brett,  J. :  Does  it  amount  to  a  representation  that  there 
was  a  specific  quantity  of  zinc  ready  to  be  delivered?  and 
did  the  plaintins  act  upon  that  representation?] 

The  jury  have  so  found  in  terms.  The  authorities  as  to 
estoppel  by  acts  and  conduct  are  all  reviewed  in  the  elabo- 
rate judgment  of  Blackburn,  J.,  in  Crouch  v.  Credit  Fon- 
der of  England  ('). 

[Brett,  J. :  Y  our  argument  would  treat  these  documents 
as  negotiable  securities,  which  they  clearly  are  not.] 

[The  following  cases  were  also  cited :  Woodley  v.  Cov- 
emry  (') ;  Dixon  v.  Bovill  (*) ;  Higgs  v.  Northern  Assam 
Tea  Co.  (*) ;  Knights  v.  W  iff  en  (*) ;  Ooodwin  v.  Robarts  (') ; 
Re  Agra  and  Mastenrmv!  s  BanJc  (") ;  Re  BlaJceley  Or  dance 

(»)  Law  Rep.,  10  C.  P.,  807.  (»)  Law  Rep.,  4  Ex.,  887. 

(*)  Law  Rep.,  8  Q.  B.,  874,  878.  (•)  Law  Rep.,  5  Q.  B.,  660; 

(»)  2  H.  «k  e..  164;  82  L.  J.  (Ex.),  186.  (')  Law  Rep.,  10  Ex.,  76,  887. 

{*)  8  Macq.,  1.  (»)  Law  Rep.,  2  Ch.,  891. 

17  Enq.  Rep.        45 
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Ci>.,  Ex  parte  New  Zealand  Banking  Corporation  {^) ;  Re 
General  Estaies  Co.^  Ex  parte  City  Bank{^),^ 

Benjamin^  Q.C.,  and  W,  O.  Harrihon^  contra,  were  not 
called  upon. 

Brett,  J. :  In  this  case  the  plaintiffs  sue  the  defendants 
450]  in  *trover  and  detinue  for  goods,  which  they  had 
bought  of  Burrs  &  Co.  The  defendants'  answer  to  the  claim 
was,  that  they  sold  the  goods  to  Burrs  &  Co.  for  a  certain 

Srice,  that  Burrs  &  Co.  stopped  payment,  and  that  the 
efendants  claimed  as  unpaid  vendors  to  be  entitled  to  with- 
hold delivery.  To  this  the  plaintiffs  reply  that  at  or  imme- 
diately after  the  time  the  defendants  contracted  to  sell  the 
goods  to  Burrs  &  Co.,  they  gave  to  Burrs  &  Co.  two  writ- 
ten undertakings  for  the  delivery  of  the  goods,  in  the  fol- 
lowing words, — "We  hereby  undertake  to  deliver  to  your 
order  indorsed  hereon  twenty-five  tons  merchantable  sheet 
zinc  off  your  contract  of  this  date ;"  that  the  defendants 
signed  the  said  undertakings  intending  that  the  same  should 
operate  as  a  representation  to  all  persons  to  whom  the  same 
should  be  shown  that  the  goods  therein  mentioned  were  the 
property  of  Burrs  &  Co.  free  from  all  claim  or  lien  on  the 

Sart  of  the  defendants,  that  such  undertakings  were  in- 
orsed  and  delivered  to  the  plaintiffs  by  Burrs  &  Co.  when 
they  purchased  and  paid  for  the  goods,  and  that  they  the 

Slamtiffs  purchased  of  and  paid  for  the  goods  to  Burrs  & 
o..  upon  the  faith  of  the  said  representation  and  of  such 
undertakings ;  and  therefore  it  is  contended  that  the  defen- 
dants are  estopped  from  setting  up  as  against  the  plaintiffs 
their  right  as  unpaid  vendors  to  stop  the  goods.  It  is  admit- 
ted that  the  document  in  question  is  not  a  known  docu- 
ment amongst  merchants ;  therefore  the  court  must  look  at 
it  as  they  would  at  any  other  ordinary  written  instrument. 
So  looking  at  it,  it  obviously  contains  no  representation  of 
any  fact,  and  the  plaintiffs  had  no  right  to  rely  upon  it  as 
such  a  representation,  and  consequently  they  do  not  bring 
themselves  within  either  of  the  propositions  as  to  estoppel 
which  I  ventured  to  lay  down  in  Carr  v.  London  and  North 
Western  Ry.  Co.  ("),  and  to  which  I  still  adhere.  It  was  a 
mere  undertaking  or  contract  between  the  plaintiffs  and 
their  immediate  vendees.  Upon  the  facts  of  the  case,  it 
seems  to  me  that  there  was  no  evidence  to  support  the  plain- 
tiffs' case,  and  that  the  verdict  should  be  entered  for  the 
defendants.  A  subsidiary  question  remains,  viz.,  whether 
the  replication  is  good  on  demurrer.     The  only  representa- 

(»)  Law  Rep.,  8  C^.,  164.  («)  Law  Rep.,  8  Ch.,  758. 

(»)  Law  Rep..  IQ  C.  P.,  807, 
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tion  being  that  which  I  have  described,  I  think  the  replica- 
tion is  had  upon  the  face  of  it.  The  plaintiffs'  rule  will 
therefore  be  discharged,  and  the  defendants'  *rule  [451 
made  absolute,  and  there,  will  be  judgment  for  rtie  defen- 
dants on  the  demurrer. 

Archibald,  J.:  I  am  of  the  same  opinion.  Apart  from 
the  undertaking  refen*ed  to  in  the  replication,  tne*  defen- 
dants were  clearly  entitled  to  retain  the  goods,  as  unpaid 
vendors.  The  remaining  question  is  simple,  and  the  rule  of 
law  clear.  The  plaintiffs  seek  to  get  rid  of  the  defendants' 
right  to  withhold  delivery  of  the  goods  by  reason  of  the 
documents  handed  to  Burrs  &  Co.  at  the  time  of  the  con- 
tract. It  has  been  insisted  on  their  part  that  those  docu- 
ments amount  to  a  representation  that  the  goods  were  the 
goods  of  Burrs  &  Co.  free  from  any  lien,  and  that  therefore 
the  defendants  are  estopped  from  setting  up  the  right  which 
every  unpaid  vendor  nas  of  withholding  delivery  of  the 
goods.  I  agree  with  my  Brother  Brett  that  we  cannot  look 
at  the  documents  in  question  as  amounting  to  any  such 
estoppel.  They  clearly  do  not  contain  a  representation  of 
any  fact  which  can  be  relied  on  as  an  estoppel.  The  ques- 
tion raised  by  the  demurrer  depends  upon  the  same  con- 
sideration. 

LiNDLEY,  J.:  lam  of  the  same  opinion.  The  question 
is  whether  there  is  anything  in  the  documents  relied  on  by 
the  plaintiffs  to  estop  the  defendants  from  saying  that  no 
property  in  the  zinc  passed  to  Burrs  &  Co.  or  their  vendees, 
the  plaintiffs,  by  the  sale  and  by  the  indorsement  to  them 
of  these  delivery  orders.  The  document  amounts  to  no 
more  than  this, — ''You  have  a  contract  with  me  for  the 
sale  of  certain  zinc ;  and  I  am  willing  to  deliver  twenty-five 
tons  off  that  contract,  on  the  terms  of  that  contract."  That 
clearly  does  not  amount  to  a  representation  that  Burrs  & 
Co.  were  at  libertv  to  transfer  to  their  vendees  a  property 
in  the  zinc  whicn  they  themselves- did  not  possess.  The 
document  speaks  for  itself.  The  demurrer  to  the  replica- 
tion turns  upon  the  construction  of  the  document,  and  must 
follow  the  fate  of  the  rules. 

Rules  andjudgrnent  accordingly. 

Solicitor  for  plaintiffs :  E.  Draper. 
Solicitor  for  defendants :  J.  T.  Davies, 

See  14  Eng.  Rep.,  750  note. 
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[1  Common  Pleas  Division,  462.] 
June  25,  1876. 

*Lewis  v.  Gray. 


Mert^UMi  SKippinff  Act,  1878  (86  db  87  VicL  e.  85),  m.  12,  18,  14,  Construction,  of^ 
DettrUion  of  Ship  for  UtiMaworthineM — Form  of  Order — Appeal, 

By  8.  12  of  the  Merchant  Shipping  Act,  1878  (86  &  87  Vict.  c.  85),  it  is  enacted 
that,  where  the  Board  of  Trade  have  received  a  <*omplaint  or  have  reason  to  believe 
that  any  British  ship  is  by  reason  of  the  defective  condition  of  her  hull,  Ac,  or  by 
reason  of  overloading,  <bc.,  unfit  to  proceed  to  aea  toiihoui  seriotu  danger  U>  human  life, 
they  may  appoint  some  competent  person  or  persons  to  survey  her  and  to  report 
to  them,  and  may  if  they  think  fit  order  her  to  be  detained  for  survey ;  and  there- 
upon any  officer  of  customs  may  detain  such  ship  until  her  release  be  ordered  either 
by  the  board  or  by  any  court  to  which  an  appeal  is  given  under  s.  14  of  the  act; 
and,  upon  receipt  of  the  report  of  the  surveyor,  the  board  may,  if  in  their  opin- 
ion the  ship  cannot  proceed  to  sea  without  serious  danger  to  human  life,  make 
such  further  order  as  they  may  think  requisite  as  to  the  detention  of  the  ship,  or  as 
to  her  release  either  absolutely  or  upon  the  performance  of  such  conditions  with 
respect  to  repairs,  dkc,  as  the  board  may  impose  : 

neld^  that  neither  the  original  information  or  complaint  nor  the  report  of  the  8nr« 
yeyor  need  state  in  terms  that  the  vessel  "  cannot  proceed  to  sea  without  serious 
dan^r  to  humun  life  " :  it  is  enough  if  the  facts  reported  to  the  board  are  such  as 
ou^ht  reasonably  to  satisfy  them  that  the  condition  of  tlie  ship  is  such  that  she  is 
unfit  to  proceed  to  sea  without  serious  danger  to  human  life. 

The  chief  officer  of  customs  at  Hull,  on  the  6th  of  November,  1878,  intimated  to 
the  Board  of  Trade  that  he  had  examined  a  ship  called  the  Mary  Ann  (built  in  1881), 
and  was  of  opinion  that  she  should  be  examined  with  the  cargo  out  but  before  being 
allowed  to  proceed  to  sea.  The  defendant  (the  assistant-secretary  of  the  Board  of 
Trade)  on  the  7th  wroto  to  the  collector  of  customs  at  Hull,  as  follows :  "  The  Board 
of  Trade  having  reason  to  believe  that  the  vessel  named  above  is  nnseaworthy,  you 
are  requested  to  detain  her  for  the  purpose  of  survey ;"  and  on  the  same  day  he 
wrote  to  the  owner  of  the  Mary  Ann,  as  follows, — "  I  am  directed  by  the  Boara  of 
Trade  to  inform  you  that  they  have  reason  to  believe  that  the  British  ship  Mary 
Ann  is  for  the  reasons  stated  unfit  to  proceed  to  sea  without  serious  danger  to 
human  life.  The  Board  of  Trade  have  therefore  ordered  her  detention  by  the  proper 
authority  until  she  can  be  surveyed." 

The  ship  was  surveyed  on  the  12th  of  November  by  two  surveyors  of  customs, 
who  reported  to  the  board  that  "  they  had  examined  the  vessel,  and  found  that  a 
thorough  repair  would  be  required  to  render  her  seaworthy,  that  the  decks  were 
quite  worn  out,  the  deck-beams  and  knees  were  defective,  and  the  timbers  rotten," 
and  intimated  that,  as  the  vessel  belonged  to  Sunderland,  the  owner  wished  to  take 
her  there  for  repair.  This  report  wns  sent  to  the  owner  of  the  Mary  Ann  on  the 
15th  of  November,  inclosed  in  a  letter,  in  which  the  assistant-secretary  of  the  board 
wrote,  in  answer  to  a  request  of  the  owner  to  be  allowed  to  take  the  vessel  to  Sun- 
derland in  ballast, — "  I  atn  directed  by  the  board  to  state  that  they  are  prepared  to 
allow  the  Mary  Ann  to  be  towed  round  to  Sunderland  for  the  necessary  repairs, 
463]  provided  the  crew,  knowing  the  case,  are  willing  to  go  *in  her.  Upon  hear- 
ing that  the  repairs  indicated  in  the  accompanying  repoi*t  have  been  effectually  and 
completely  carried  out,  they  will  direct  a  re-survey  of  the  vessel  to  be  made,"  &c. 
On  the  1st  of  January,  1874,  the  board  communicated  to  the  plaintifTs  solicitors  by 
telegram  and  letter  their  consent  to  the  vessel  emling  to  Sunderland  upon  certain 
conditions.  Those  gentlemen  in  reply  objected  to  the  right  of  the  board  to  make 
the  conditions  indicated,  "  inasmuch  as  your  surveyors  did  not  report  that  the  ship 
was  '  unfit  to  proceed  to  sea ;'  neither  has  the  Board  of  Trade,  so  far  as  we  know, 
QOide  any  order  sti^tin^  that  in  their  opinion  the  ship  is  unfit  to  proceed  to  sea." 
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i  In  reply  to  this  letter,  the  assistaQt-secretary  of  tlie  board  wrote  to  the  solicitors 
on  the  7th  of  January,  1874,  a  statement  of  the  facta  relating  to  the  detention  of  the 
Mary  Ann,  concluding  as  follows, — '*  The  Board  of.  Trade  now  withdraw  the  modifi- 
cation  of  their  order  by  wliich  she  would  have  been  allowed  to  proceed  to  Sunder- 
land ;  and,  under  the  powers  given  to  them  by  the  act,  they  vary  their  ordor  as 
follows,  vi2.,  that,  as  in  their  opinion  the  ship  cannot  proceed  to  sea  without  serious 
danger  to  human  life,  she  shall  be  detained  at  UuU  for  further  survey  and  repairs.'* 

Tue  ship  was  accordingly  surveyed  on  the  14th  of  January,  the  surveyors  report- 
ing that  every  portion  of  the  hull  was  in  a  state  of  extreme  decay ;  conauding  their 
report  as  follows, — '*  From  what  we  have  seen  and  tested,  we  are  of  opinion  that  at 
the  time  of  survey  the  ship  was,  having  regard  to  the  nature  of  the  service  for  which 
she  was  Intended,  unlit  to  proceed  to  sea  without  serious  danger  to  human  life."  A 
copy  of  this  report  was  sent  to  the  plaintiff's  solicitors  on  the  16th  of  January,  in  a 
letter  in  which  the  assistant  secretary  wrote, — **  I  am  to  state  tliat  the  order  made 
by  the  board  thereupon  is,  that  the  vessel  be  detained  at  Hull  until  repaired  to  tho 
satistaction  of  this  board's  surveyor."  Ultimately,  the  ship  was  taken  possession  of 
by  a  mortgagee,  and  sold  for  a  small  sum. 

In  an  action  brought  by  arrangement  agiunst  the  assistant-secretary  of  the  Board 
of  Trade  for  the  alleged  illegal  detention  of  the  ship : 

Heldf  that  the  detention  was  justifiable,  the  board  having  ample  grounds  for  believ- 
ing that  the  ship  could  not  proceed  to  sea  without  serious  danger  to  human  life ; 
that  the  letter  of  the  7th  of  November,  1878,  did  not  amount  to  an  order  under  s.  12 
of  the  act;  but  that  the  letter  of  the  7th  of  January,  1874,  was  a  valid  order  which 
could  be  questioned  only  upon  ajipcal  under  s.  14  ot  the  act. 

Sect.  14  of  the  act  provides  that,  if  the  owner  of  any  ship  surveyed  under  thb  act 
is  dissatisfied  with  any  order  of  the  board  made  upon  such  survey,  be  may  apply  (in 
England)  to  any  court  having  Admiralty  jurisdiction ;  and  such  court  may  order  the 
ship  to  be  surveyed  anew,  and  may  make  such  order  as  to  the  detention  or  release 
of  the  ship,  and  as  to  costs  and  damages,  as  to  the  court  may  seem  just : 

QwEre^  whether,  in  the  case  of  any  excess  of  jurisdiction  on  the  part  of  the  board, 
the  plaintiff's  conmion  law  remedy  by  action  was  taken  away  by  this  enactment  ? 

This  case,  though  depending  upon  statutory  provisions, 
contains  principles  which  may  apply  in  this  country.  The 
head-notes  are  therefore  given. 


[1  Common  Pleas  Division,  471.] 
Jan.  28,  1876. 

*M'CoBQUODALE  and  Another  v.  Bell  and  Another.    [471 

InyKciian  of  Documenta — Privileged  CommuniecUitm9 — Letten  wrUieH  with  a  VUw  to 

atiUeipcUed  lAiigation, 

The  mere  fact  that  letters  are  written  to  the  plaintiffs'  solicitor  "  in  confidence  ** 
and  under  a  pledge  not  to  disclose  their  contents  to  any  one  but  the  plaintiff  and  his 
legal  advisers,  am>rds  no  defence  to  an  application  for  an  order  to  inspect  them. 
But,  if  they  are  not  merely  confidential  communications,  but  are  written  in  answer 
to  inquiries  by  the  plaintiff's  solicitor  with  a  view  to  and  in  contemplation  of  antici- 
pated litigation,  they  are  privileged. 

CVwwy  V.  Lcmdon^  Brighton  and  South  €o<ut  Ry,  Co,  (Law  Rep.,  C.  P.,  146),  and 
Skinner  v.  Oreat  Northern  Ry.  Co.  (10  Eng.  Rep.,  462,)  followed.  Fenner  v.  London 
and  South  MMiem  Ry.  Co.  (Law  Rep.,  7  Q.  B.,  767),  observed  upon  and  explained. 

The  plaintiffs  carry  on  business  in  copartnership  in  Lon- 
don and  elsewhere  as  printers  and  wholesale  stationers,  and 
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had  for  some  years  contracted  to  supply  the  Great  Western 
Railway  Company  with  printing  and  stationery  required 
by  them  for  the  purposes  of  their  establishments.  In  Sep- 
tember, 1874,  the  plaintiffs  delivered  a  tender  to  the  com- 
pany for  the  supply  of  printing  and  stationery,  in  pursuance 
47^]  pf  public  advertisements  inviting  ^tenders  for  that 
purpose.  The  defendants  also  delivered  a  tender  for  the 
supply  of  such  printing  and  stationery,  and  their  tender  w^s 
accepted  by  the  company. 

The  plaintiffs  having  reason  to  believe  that  the  tenders 
had  been  tampered  with  by  the  defendants  and  some  per- 
sons in  the  employ  of  the  company,  brought  an  action 
against  the  defendants ;  and  in  their  statement  of  claim 
they  alleged  that  the  defendants  and  two  other  persons 
therein  mentioned  unlawfully  and  maliciously  confederated 
and  agreed  together  to  prevent  the  company  from  continu- 
ing to  contract  with  the  plaintiffs,  and  to  induce  them  to 
contract  with  the  defendants,  and  in  pursuance  of  such  con- 
federacy and  -agreement  they  alleged  that,  after  both  the 
plaintiffs  and  the  defendants  had  sei^t  in  tenders,  the  defen- 
dants and-  the  other  persons  mentioned  induced  a  servant 
of  the  company  to  allow  the  defendants  to  inspect  the  said 
tenders,  and  that  the  defendants  in  a  certain  room  therein 
described,  at  the  office  of  the  company,  improperly  opened 
the  tender  of  the  plaintiffs,  and  inspected  the  prices  therein 
set  forth;  that  the  defendants  then  altered  some  of  the 
prices  in  their  tender  to  prices  lower  than  those  in  the  plain- 
tiffs' tender;  and  that  by  reason  of  what  had  so  occurred 
the  company  were  induced  to  enter  into  a  contract  with  the 
defendants  and  to  refuse  to  enter  into  a  contract  with  the 
plaintiffs. 

The  defendants  appeared  separately  and  delivered  sepa- 
rate statements  of  deience. 

An  order  for  discovery  was  obtained  by  the  defendant 
Bell,  in  obedience  to  which*  the  plaintiffs  made  the  usual 
affidavit  that  they  had  in  their  possession  or  power  the  docu- 
ments relating  to  the  matters  in  question  in  this  action  set 
forth  in  the  first  and  second  parts  of  the  schedule  thereto, 
consisting  chiefly  of  letters  and  copies  of  letters.  The  second 
paragraph  of  this  affidavit  was  as  follows  : 

We  object  to  produce  the  documents  in  the  second  part 
of  the  said  schedule^  on  the  ground  that  such  letters  as  were 
written  and  sent  by  ourselves  or  one  of  us,  or  by  James 
Wighton,  the  manager  of  our  business  in  Southwark,  and 
David  Davidson,  the  accountant  in  our  business  at  Newton- 
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]e- Willows,  Lancashire,  to  Messrs.  Baker  &  Nairne  or  Mr. 
Percival  A.  Nairne,  were  wiitten  to  the  said  Messrs.  Baker 
&  Nairne  or  the  said  P.  A.  Nairne  as  solicitors  for  us  or  for 
one  of  us  in  this  action  or  in  the  matters  to  which  such  let- 
ters refer,  and  tliat  *s\ich  of  the  letters  as  are  therein  [473 
mentioned  as  having  been  sent  by  Baker  &  Nairne  to  us  or 
eitlier  of  us  were  written  and  sent  by  Baker  &  Nairne  as  our 
solicitors,  and  that  such  of  the  said  letters  as  are  mentioned 
to  have  been  written  and  sent  by  Mr.  Nelson,  the  solicitor 
to  the  Great  Western  Railway  Company,  to  our  said  solici- 
tors, were  written  and  sent  by  the  said  Mr.  Nelson  for  the 
confidential  and  private  information  of  our  said  solicitors, 
and  were  accordingly  so  marked  by  the  said  Mr.  Nelson  (as 
we  are  informed  and  believe)  ;previously  to  their  having 
been  received  by  our  said  solicitors ;  and  for  the  reasons 
aforesaid  we  object  to  produce  the  above  mentioned  docu- 
ments mentioned  and  set  forth  in  the  second  part  of  the  said 
schedule. 

Application  was  made,  on  behalf  of  the  defendant  Bell, 
to  Archibald,  J.,  at  Chambers,  for  an  order  to  inspect  the 
documents  in  question  ;  and  the  learned  judge,  witnout  ex- 
pressing any  opinion,  referred  the  matter  to  the  court. 
Notice  of  motion  having  been  given,  the  plaintiffs'  attorney 
filed  an  affidavit  in  answer,  the  material  parts  of  which  were 
as  follows : 

4.  In  or  about  the  month  of  February,  1876,  I  was  con^ 
suited  by  the  plaintiffs  upon  certain  information  which  had 
reached  them  with  regard  to  the  manner  in  which  they  had 
been  deprived  of  the  contract .  and  the  defendants  had  ob- 
tained It.  I  was  instructed  to  conduct,  on  behalf  of  the 
plaintiffs,  certain  inquiries  to  ascertain  the  truth  or  false- 
ness of  that  information,  and  to  enable  the  plaintiffs  to  com- 
mence such  proceedings  as  they  might  be  advised,  if  the 
information  snould  turn  out  to  be  true. 

6.  The  information  which  the  plaintiffs  had  received  with 
regard  to  their  said  tender  was*  to  the  effect  that,  after  their 
said  tender  had  been  delivered  to  the  railway  company  and 
before  it  and  the  other  tenders  sent  in  by  other  persons  had 
been  considered  and  accepted  or  rejected,  the  defendants 
who  had  also  delivered  a  similar  tender  to  the  company,  and 
certain  other  persons  acting  in  concert  with  them,  nad  in  an 
improper  manner  obtained  access  thereto  for  the  purpose  of 
comparing  the  prices  set  out  in  the  plaintiffs'  tender  with 
those  set  forth  m  their  own  tender,  and  with  the  knowledge 
by  that  means  obtained,  and  by  altering  the  prices  set  out 
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in  the  defendants'  tender  so  as  to  make  their  prices  lower 
than  the  prices  set  out  in  the*  plaintiffs'  tender,  the  defen- 
dants obtained  the  said  contract. 

6.  By  the  instructions  of  the  plaintiffs,  I  called  upon  Mr. 
Nelson,  the  solicitor  of  the  Great  Western  Railway  Com- 
pany, and  informed  him  of  the  statements  which  had  been 
made  to  the  plaintiffs  and  to  me  as  their  solicitor.  The 
statements  implicated  certain  servants  of  the  Great  Western 
Railway  Company  as  well  as  the  defendants,  who  were  then 
the  company's  contractors.  I  requested  Mr.  Nelson  to 
make  such  an  investigation  of  the  circumstances  as  he  might 
be  able,  and  to  let  me  know  the  result.  This  he  agreed  to 
do,  on  the  stipulation  that  all  communications  from  him  to 
me  would  come  from  him  to  me  as  the  solicitor  of  the  plain- 
tiffs, and  would  be  for  the  confidential  use  of  the  plaintiffs 
and  of  myself  on  their  behalf.  He  expressly  stipulated  that 
the  information  which  he  might  give  me  should  not  be  made 
public  or  communicated  to  any  person  other  than  the  plain- 
tiffs and  their  legal  advisers.  On  this  understanding  the 
474]  letters  referred  *to  in  the  defendant  Bell's  notice  of 
motion  in  this  action  passed  between  the  said  Mr.  Nelson 
and  myself.  Most  of  the  said  letters  were  marked  "pri- 
vate," and  all  of  them  were  written  and  received  on  the  ex- 

Sress  understanding  that  their  contents  should  not  be  made 
nown  to  any  one  but  the  plaintiffs  arid  their  legal  advisers. 

7.  My  object  and  the  object  of  the  plaintiffs  in  making 
these  communications  to  and  inquiries  from  Mr.  Nelson 
was,  to  ascertain  the  exact  circumstances  under  which  the 
defendants  had  succeeded  in  obtaining  the  contract  of  the 
Great  Western  Railway  Company,  with  a  view  to  the  insti- 
tution of  proceedings  against  the  defendants.  This  action 
is  the  result  of  those  inquiries  and  communications  and  of 
the  information  thus  obtained. 

Jan.  28.  Francis  moved  accordingly  on  behalf  of  the 
defendant  Bell :  The  suggestion  that  the  documents  sought 
to  be  inspected  are  private,  and  confidential  communica- 
tions, and  that  the  writer  objects  to  their  production, 
affords  no  ground  for  declining  to  grant  inspection  :  Oood- 
all  V.  Little {^) ;  Iiichardso7i.y.  Hastings  C) ;  Bopkinsony. 
Lord  BurghUy  ("). 

[Brett,  J.:  Ijetters  written  in  answer  to  inquiries  made 
w^ith  reference  to  litigation  pending  or  anticipated,  seem 
to  be .  privileged  :   see  Woolley  v.  North  London  Railway 

0)  1  Sim.  N.  S.,  165;   20  L.  J.  (Ch-),        O  1  Beav.,  854;  13  L.  J.  (Ch.),  416. 
182.  (»)  ^w  R®P-.  2  Ch.,  447. 
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Co.  (*) ;  Cossey  v.  London^  Brighton  and  South  Coast  Rail' 
way  Co.  (').] 

In  Fennel'  v.  London  and  South  Eastern  Ry.  Co.  ('), 
which  was  decided  since  Cossey  v.  London^  Brighton  and 
South  Coast  Ry.  Co.  ('),  Blackburn,  J.,  lays  down  the  rule 
thus:  " The  principle  to  be  derived  from  all  the  cases  is, 
that,  where  it  appears  that  the  documents  are  substantially 
rough  notes  for  the  case  to  be  laid  before  the  legal  adviser, 
or  to  supply  the  proof  to  be  inserted  in  the  brief,  the  discre- 
tion of  tne  court  should,  as  a  general  rule,  be  to  refuse  the 
application.  Where  the  documents  fall  short  of  that,  it 
snould  as  a  general  rule  be  granted." 

[Denman,  J.:  The  sixth  and  seventh  paragraphs  of  the 
affidavit  of  the  plaintiffs'  solicitor  brings  this  case  expressly 
within  Cossey  v.  London^  Brighton  and  South  Coast  Rail- 
way Co.  ('). 

Ijndley,  J.,  referred  to  Ross  v.  Oibbsi^).] 

In  Cossey  v.  London^  Brighton  and  South  Coast  Ry. 
Co.  (•),  the  *obiect  of  the  application  was  to  get  at  [475 
the  opponents'  case.  Here,  it  is  to  obtain  the  means  of 
establishing  our  own  case. 

English  Harrison,  contra :  In  Skinner  v.  Great  Northern 
Ry.  Co.  (*)  the  Court  of  Exchequer  declined  to  follow  Fen- 
ner  v.  London  and  South  Eastern  Ry.  Co.  (*),  and  adopted 
the  rule  of  this  court  in  Cossey  v.  London,  Brighton  and 
South  Coast  Ry.  Co.  (')  as  being  in  accordance  with  the  prac- 
tice of  their  own  court.  In  Ross  v.  Oibbs{'),  Sir  John 
Stuart,  V.C,  says:  "Communications  with  a  professional 
or  even  an  unprofessional  agent  in  anticipation  of  the  litiga- 
tion, and  with  a  view  to  prosecution  of  a  claim,  or  a  defence 
against  a  claim,  to  the  matter  in  dispute,  being  confidential, 
are  privileged.  Communications  of  plaintiffs  and  defen- 
dants with  their  own  professional  advisers  as  to  their  own 
rights  or  title  to  the  subject-matter  of  the  suit,  though  made 
before  the  suit,  or  before  it  was  anticipated,  are  privileged." 
In  Simpson  v.  Brown  (*),  the  plaintiff  had  in  her  possession 
or  power  letters  which  had  passed  between  her  solicitor  and 
a  tnird  person  referring  to  the  subject-matter  in  dispute, 
some  of  which  had  been  written  in  anticipation  of  and  the 
rest  pending  the  proceedings  in  the  suit ;  and  it  was  held 
that  she  was  not  bound  to  produce  them.  The  Master  of 
the  Rolls  there  says :    ''I  think  that  in  all  cases  in  which  a 

(»)  Law  Rep.,  4  C.  P.,  602.  C^)  9  Ex.,  298. 

(»)  Law  Rep.,  6  C.  P.,  146.  («)  Law  Rep.,  1  Q.  B.,  767. 

(«)  Law  Rep.,  7  Q.  B.,  767,  771.  O  Law  Rep.,  8  Eq.,  622,  624. 

(*)  Law  Rep.,  8  Eq.,  622.  (»)  88  Beav.,  482. 

17  Eno.  Rep.        46 
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solicitor  writes  letters  for  the  purposes  of  the  suit,  and 
solely  for  the  purpose  of  properly  conducting  it  on  behalf 
of  his  client,  and  obtains  answers  in  reply,  his  client  is  not 
bound  to  produce  them.  He  must  necessarily,  in  the  per- 
formance of  his  duties,  make  certain  inquiries,  and  he  is 
entitled  to  write  to  any  person  for  that  purpose,  and  is  not 
bound,  at  the  instance  of  the  other  side,  to  produce  either 
his  own  letters  or  the  answers  to  them."  That  is  directly 
in  point.  In  Ooodall  v.  Little  {^\  the  letters  were  written 
by  a  stranger  to  the  party.  Here,  the  letters  were  written 
and  the  answers  received  for  the  very  purpose  of  estab- 
lishing the  plaintiffs'  case  in  a  liligation  wnich  was  about  to 
commence. 

Brett,  J.:  This  is  an  application  on  the  part  of  the 
476]  defendant  *Bell,  not  for  discovery,  but  for  the 
inspection  of  certain  documents.  The  plaintiffs  object  to 
produce  them,  on  the  ground  that  they  are  communications 
between  the  plaintiffs  or  their  solicitors  and  either  the  soli- 
citor or  the  secretary  of  the  Great  Western  Railway  Com- 
pany,— communications  with  a  third  party, — with  a  view  to 
the  institution  of  proceedings  against  the  defendants,  and 
that  the  present  action  is  the  result  of  those  communications. 
I  am  of  opinion  that,  in  the  exercise  of  the  discretion  of  a 
judge  at  chambers  and  of  the  court,  following  the  rule  by 
which  that  discretion  has  usually  been  guided,  no  order  for 
the  production  and  inspection  of  these  documents  ought  to 
be  made.  I  do  not  think  inspection  ought  to  be  refused  on 
the  ground  that  the  documents  in  question  were  written 
privately  and  confidentially,  even  though  the  person  writing 
them  stipulates  that  they  shall  be  considered  as  private  and 
(jontidential,  and  refuses  to  authoiize  their  production.  I 
do  not  think  that  is  any  ground  of  privilege.  Neither  do  I 
think  they  can  be  withheld  on  the  ground  that  they  are 
answers  to  inquiries  made  by  the  plain  tiffs  or  their  solicitors 
of  a  third  person,  and  that  they  have  reference  to  the  sub- 
ject-matter of  the  present  litigation.  But  I. think  the  plain- 
tiffs ought  not  to  be  called  upon  to  produce  them,  because 
.  they  were  questions  asked  and  answers  given  with  a  view  to 
anticipated  litigation,  and  for  the  purpose  of  enabling  the 
plaintiffs  to  carry  on  such  litigation  successfully.  There  is 
no  case  that  I  am  aware  of  wnich  contradicts  that  rule ;  it 
was  so  laid  down  by  this  court  in  Cossey  v.  London^ 
Briffliton  and  South  Coast  Ry.  Co.  ("),  which  was  adopted 
by  the  Court  of  Exchequer  in  Skinny  v.  Oreat  Northern 

(')  1  Sim.  N.  S.,  156;    20  L.  J.  (Ch.),  («)  Law  Rep.,  6  C.  P.,  146. 

132r. 
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My.  Co.  (')  The  same  rule  seems  to  have  been  previously 
adopted  in  the  Court  of  Chancery  in  Ross  v.  Gibbs  (').  It 
is  said  that  the  case  of  Fenner  v.  London  and  South  Eastern 
Ry,  Co,  (■)  is  at  variance  with  those  decisions.  I  should  be 
sorry  if  I  thought  that  was  so ;  but,  considering  the  way  in 
which  the  point  was  taken  in  the  argument  and  dealt  with 
by  the  court  there,  I  do  not  think  that  case  is  at  all  at  vari- 
ance with  Cossey  v.  London^  Brighton  and  South  Coast 
Ry.  Co.  (*),  or  with  Skinner  v.  Great  Northern  Ry,  Co.  (*). 
*The  point  which  seems  to  me  to  have  been  really  [477 
decided  in  Fenner  v.  London  and  South  Eastern  Ry,  Co,  (*), 
is  that  stated  by  Blackburn,  J.,  in  his  judgment.  -  "I 
thought,"  he  says  (*),  "  that  the  documents  specified  in  the 
schedule  were  obviously  relevant  to  the  question  in  dispute, 
and  therefore  fell  within  the  general  rule,  and  that  the  only 
question  was  whether  they  fell  within  any  exception." 
Then  he  states  what  he  was  forced  to  decide  there :  *'Mr. 
Willis,"  he  says,  "contended  broadly  that,  as  thty  were 
answers  to  questions  put  by  the  defendants  after  litigation 
was  impending,  they  were  necessarily  privileged ;  and,  if  I 
had  thought  that  there  was  any  such  general  rule,  I  should 
have  refused  to  make  the  order."  Mr.  Willis,  therefore,  for 
very  good  reasons,  declined  to  argue  the  point  now  before 
lis,  viz.,  whether  the  communications  were  made  with  a  view 
to  anticipated  litigation,  or  for  the  purpose  of  enabling  the 
defendants  to  carry  on  or  to  guide  them  in  the  manner  of 
carrying  on  the  litigation.  He  practically  argued  that,  even 
though  not  made  with  that  object,  they  were  entitled  to 
privilege,  because  they  were  questions  put  after  the  com- 
mencement of  litigation.  The  learned  judge  then  goes  on  : 
'*  It  occurred  to  me  that  there  might  be  ^  distinction  be- 
tween thiS  earlier  documents  and  the  later  ones ;  for,  I 
thought  it  almost  certain  from  the  materials  before  me  that 
the  first  letter  from  the  manager  in  town  to  the  local  officer 
would  be  something  to  this  effect,  '  We  have  a  complaint  as 
to  the  delay  in  delivering  cattle  at  your  station ;  report  to 
us  the  circumstances;'  and  I  thought  the  report  sent  in 
answer  to  such  an  inquiry  would  not  be  privileged."  There 
he  puts  a  case  where  no  litigation  is  pending  or  anticipated, 
and  he  seems  to  think  the  answers  in  that  case  would  not  be 
privileged."  There  he  puts  a  case  where  no  litigation  is 
pending  or  anticipated,  and  he  seems  to  think  the  answers 
in  that  case  would  not  be  privileged.     He  goes  on, — "But  I 

(»)  Law  Rep.,  9  Ex.,  298.  {*)  Law  Rep.,  6  C.  P.,  146. 

(*)  Law  Rep.,  8  Eq..  522.  («)  Law  Rep.,  7  Q.  B.,  at  p.  769. 

(«)  Law  Rep.,  7  Q.  B.,  767. 
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thought  it  also  possible  that  some  of  the  later  letters  might 
be  something  to  this  effect,  'It  seems  probable  that,  if  we 
resist  this  claim,  much  will  depend  on  tlie  evidence  of  some 

f)articular  person  as  to  some  jjarticular  fact,  please  to  learn 
rom  him  what  his  evidence  will  be,  and  communicate  to  us 
the  result.'"  There  he  puts  the  case  of  anticipated  litiga- 
tion, and  of  questions  asked  with  a  view  to  guide  the  party 
inquiring  as  to  whether  he  shall  resist  the  claim  or  not :  and 
he  says:  "Apd,  if  such  had  been  the  fact,  I  should, 
478]  *in  the  exercise  of  the  discretion  which  I  think  is 
vested  in  a  judge,  have  refrained  from  ordering  the  inspection 
of  the  answer  to  that  letter,  without  determining  whether  I 
had  power  to  order  it  or  not.  Having  this  in  my  mind,  I 
asked  Mr.  Willis  whether  he  made  any  distinction  between 
the  documents.  He  made  none ;  stating  that  he  relied  on  a 
principle,  which  his  clients  thought  of  great  importance, 
stated  in  the  last  paragraph  of  Noden's  affidavit  (*).  Being 
of  opinion  that  there  was  no  such  principle,  I  made  the 
order  to  inspect  all  the  documents  except  the  report  to  the 
defendants'  solicitors."  That  seems  to  me  to  be  no  depart- 
ure from  the  rule  laid  down  by  this  court  in  Cossey  v.  tj&a- 
don^  Brighton  and  South  Coast  Ry,  Co.  (').  I  find  that 
the  same  learned  judge,  in  a  case  of  Maiden  v.  Oreat  North- 
ern My.  Co.  ('),  says :  "  If  it  appears  that  there  is  a  letter 
from  the  attorney  in  a  cause  to  a  man  who  may  very  proba- 
h\y  be  called  as  a  witness  at  the  trial,  that  letter  being 
written  after  the  litigation  had  commenced  (which  is  the 
case  with  all  these  letters),  is  it  not  prima  facie  z,  privileged 
communication,  unless  you  show  some  reason  to  the  con- 
trary?" And  Quain,  J.,  says:  ''Confidential  communica- 
tions are  not  necessarily  privileged  ;  but,  if  they  are  made, 
not  only  as  confidential  communications,  but  with  .a  view  to 
or  in  contemplation  of  a  litigation,  they  are  privileged." 
That  is  the  doctrine  upon  which  Cossey  v.  London,  Brighton 
and  South  Coast  Ry.  Co.  ('),  and  Skinner  v.  Oreat  North- 
ern Ry.  Co.  {*)  are  founded.  In  commencing  his  judgment 
in  Maiden  v.  Great  Northern  Ry.  Co.  (*),  Blackburn,  J., 
says :  "  We  adhere  to  the  principles  laid  down  in  Fenner  v. 
London  and  South  Eastern  Ry.  Co.'^  (").  As  I  understand 
that  case,  and  the  principles  there  laid  down  in  answer  to 

(*)  Which  was  as  follows :  "  I  object  to  to  litigation  and  resisting  the  plalntLOrs 

produce  or  allow  inspection  of  any  of  the  claim." 
foregoing  documents,  wrilings,  or  letters,        (*)  Law  Rep.,  5  C.  P.,  146. 
on  tnc  ground  that  they  were  not  written        (•)  Law  Rep.,  9  Ex.,  800. 
or  made  in  the  ordinary  course  of  the        {*)  Law  Rep.,  tf  Ex.,  298. 


duty  of  the  person  or  persons  writing  or        (*)  Law  Rep.,  9  Ex.,  at  p.  801. 
making  them,  but  were  made  coniiden-        {f)  Law  Rep.,  7  Q.  B.,  767. 
tially  for  the  purpose  of  or  with  a  tiew 
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the  only  argument  which  was  urged  on  the  part  of  the  defen- 
dants, 1  also  adhere  to  Fenner  v.  London  and  South  Eastern 
Hy.  Co.  (*),  inasmuch  as  I  do  not  think  that  decision  and 
those  *principle8  are  at  all  at  variance  with  Cossey  [479 
V.  London^  Brighton  and  South  Coast  Ry.  Co.  ("),  and 
Skinner  v.  Oreat  Northern  Ry.  Co.  (").  With  respect  to 
documents  which  are  brought  into  being  with  a  view  to  the 
conduct  of  litigation  either  already  commenced  or  antici- 
pated, I  conceive  the  doctrine  of  all  the  courts  to  be  of  ac- 
cord. I  therefore  think  that,  although  the  sixth  paragraph 
of  the  affidavit  of  the  plaintiffs'  solicitor  would  not  by  itself 
have  brought  these  documents  "within  the  rule  of  privilege  I 
have  above  stated,  yet,  taking  that  and  the  seventh  para- 
graph together,  I  think  the  case  is  brought  within  the  rule, 
and  therefore  that  no  order  for  inspection  should  be  made. 
Denman,  J-:  I  am  of  the  same  opinion.  This  is  an  ap- 
plication for  the  production  and  inspection  of  documents  m  ^ 
the  possession  of  the  plaintiffs.  The  affidavit  in  opposition 
to  the  rule  states  two  objections  to  the  production  of  these 
documents, — first,  that  they  are  documents  which  passed 
confidentially  between  the  solicitor  of  the  Great  Western 
Railway  Company  and  the  solicitors  of  the  plaintiffs,  and 
were  received  by  the  latter  on  the  express  understanding 
that  they  were  to  be  considered  as  private  and  confidential  ^ 
communications.  As  regards  that  objection,  however,  the  ' 
cases  cited  by  Mr.  Francis  show  it  to  be  no  ground  for  with-, 
holding  inspection.  But  there  is  another  objection  which 
is  clearly  indicated  in  the  affidavit  produced  before  us 
to-day,  which  seems  to  me  to  afford  an  answer  to  the  applica- 
tion, viz.,  that  these  were  communications  made  with  refer- 
ence to  and  in  contemplation  of  the  litigation  now  in 
progress^  and  passing  confidentially  between  the  plaintiffs 
or  their  solicitors  and  the  solicitor  or  secretary  of  the  Great 
Western  Railway  Company,  and  that  the  letters  passing 
between  the  parties  were  for  the  purpose  of  getting  up  the 
case  of  the  plaintiffs.  Now,  there  is  no  contradiction  of 
that  statement,  and  nothing  so  unnatural  or  improbable  in 
it  as  to  induce  us  to  doubt  the  truth  of  it.  It  is  just  the 
sort  of  communication  which  would  naturally  take  place 
between  the  plaintiffs'  solicitors  in  getting  up  the  case  and 
the  solicitor  or  other  officer  of  the  company, .  who  were 
interested  in  the  matter  to  be  investigated.  That  being 
so,  it  appears  to  me  that  this  case  comes  clearly  within 
*Cossey  v.  London^  Brighton  and  South  Coast  Ry.  [480 
Co.  (•),  which  was  approved  of  and  acted  upon  in  Skinny 

(>)  Uw  Rep.,  7  Q.  B.,  767.      (')  Law  Rep.,  6  C.  P.,  146.      (»)  Law  Rep.,  9  Ex.,  298. 
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V.  Oreat  Northern  By.  Co,  (').  It  is  said  tliat  tenner  v. 
London  and  South  JSastern  Ry.  Co.  (')  is  at  variance  with 
those  decisions.  But  I  see  no  difficulty  in  reconciling 
them.  The  utmost  extent  to  which  the  case  in  the  Queen's 
Bench  goes  is,  that,  though  in  certain  cases  there  may  be 
power  in  the  court  or  a  judge  to  order  inspection  of  com- 
munications which  have  in  a  certain  sense  passed  be- 
tween the  plaintiffs'  solicitors  and  others  in  contemplation 
of  anticipated  litigation,  yet  that  case  does  not  touch  the 
doctrine  laid  down  in  Cossey  v.  London^  Brighton  and 
SotUh  Coast  Ry.  Co.  ('),  that  as  ^  rule  the  courts  will  not 
allow  inspection  of  this  sort  to  be  made  unless  a  very  strong 
affirmative  case  is  made  out  for  the  exercise  of  their  discre- 
tion. Upon  that  ground,  Fenner  v.  London  and  Sovih 
Eastern  Ry.  Co.  ( )  may  be  supported.  But,  even  if  I 
thought  the  rule  laid  down  in  this  court  and  in  the  Ex- 
chequer to  be  too  strict  and  rigid,  still  I  should  say  that 
there  is  no  ground  here  for  holding  that  it  would  be  a 
proper  exercise  of  discretion  to  grant  the  inspection  prayed. 
LiNDLEY,  J.:  I  am  of  the  same  opinion.  These  docu- 
ments are  admitted  to  be  documents  which  relate  to  the 
subject-matter  of  the  suit ;  prima  facie^  therefore,  the  de- 
fendants are  entitled  to  have  inspection  of  them,  and  the 
plaintiffs  are  bound  to  show  reasons  why  they  should  not 
be  produced.  Now,  the  first  affidavit  filed  on  the  part  of  the 
plaintiffs  assigns  as  the  only  reason  for  declining  to  pro- 
duce them,  "that  they  were  written  and  sent  by  Nelson  for 
the  confidential  and  private  information  of  our  solicitors, 
and  were  accordingly  ^  marked  by  Nelson."  That  is 
clearly  not  sufficient  to  protect  them.  That  has  been  de- 
cided. But  the  second  affidavit  puts  these  documents  in  an 
entirely  different  position.  The  real  state  of  things  ap- 
pears to  be  this, — The  plaintiffs'  solicitors  set  about  obtain- 
ing information  for  the  purpose  of  an  impending  litigation 
between  them  and  the  defendants;  and  in  the  course  of  so 
doing  they  apply  to  Mr.  Nelson,  the  solicitor  for  the  Great 
Western  Railway  Company,  and  to  others,  to  see  what  evi- 
481]  dence  *they  could  obtain.  It  is  the  same  as  if  the 
solicitors  had  employed  tlieir  own  clerks  to  obtain  the  in- 
formation, and  had  received  letters  from  them  detailing  the 
results  of  their  inquiries.  I  know  of  no  principle  upon 
which  the  inspection  of  documents  so  acquired  could  be 
allowed.  I  apprehend  it  to  be  well  established  both  at  law 
and  in  equity  tnat  documents  obtained  by  a  partv  or  his  so- 
licitor with  a  view  to  and  in  contemplation  oi  litigation, 

(»)  Law  Rep.,  9  Ex.,  298.    («)  Law  Rep,,  7  Q.  B.,  767.     («)  Law  Rep.,  6  C.  P.,  146. 
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either  pending  or  anticipated,  are  protected,  even  though, 
receivea  from  persons  unconnected  with  the  litigation. 
Amongst  the  authorities  which  support  that  position  are 
Cossey  v.  London^  Brighton  and  South  Coast  Ry.  Co.  (*) 
and  Skinner  v.  Ghreai  Northern  My.  Co.  ('),  and  I  know  of 
none  that  is  expressly  opposed  to  it.  Fenner  v.  London 
and  Sovih  Eastern  Ry.  Co.  (")  has  been  relied  on  as  a  de- 
cision the  other  way.  But  that  case  has  been  sufficiently 
distinguished  by  the  remarks  of  ray  Brother  Brett.  There 
was  nothing  in  it  to  show  that  the  documents  of  which  in- 
spection was  sought  there  were  documents  which  had  been 
obtained  for  the  purpose  of  litigation  either  pending  or  an- 
ticipated. As  to  Ooodall  v.  Little  (*),  that  was  a  case  in 
which  two  defendants  had  been  writing  letters  to  each 
other,  and  the  plaintiff  asked  to  see  them.  No  ground  for 
privilege  w^s  disclosed  there.  I  must  confess  that  this  case 
appears  to  me  to  be  a  very  plain  one. 

Rule  reused. 

Solicitors  for  plaintiffs :  BaJcer  &  Nairne. 

Solicitors  for  Bell :  Courtenay  &  Croome. 

(«)  Law  Rep.,  5  C.  P.,  146.  (»)  Law  Rep.,  7  Q.  B.,  767. 

(«)  Law  Rep.,  9  Ex.,  298.  (*)  1  Sim.  (N.S.),  166  ;  20  L.  J.  (Ch.),  182. 
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[IN  THE  COURT  OF  APPEAL.] 

*GosLrN  V.   The  Agricultural   Hall   Company    [482 

.  (Limited). 

Master  and  Serva$U — Sub-contractor — Cottversioti — Privity  of  Contract 

By  agreement  between  the  Smithfield  Club  and  the  defendants,  who  were  pro- 
prietors of  a  building  and  premises  at  Islington  called  the  Agricultural  Hall,  the 
club  were  to  have  the  exclusive  use  of  the  hall  during  the  period  of  their  annual 
show  of  stock,  <bc.,  the  defendants  providing  and  paying  a  sufficient  staff  (who  were 
to  be  under  the  sole  control  of  the  secretary  and  stewards  of  the  club),  to  receive, 
take  care  of,  and  redeliver  the  stock,  Ac,  exhibited,  and  also  paying  the  club  £1,000 ; 
in  consideration  of  which  the  defendants  were  to  receive  certain  fees  or  admission 
money  from  the  visitors.  The  stock  and  articles  to  be  exhibited  were  received  at 
the  gate  of  the  defendants'  premises  by  one  Sharman  (upon  orders  signed  by  the 
secretary  of  the  Smithfield  Club),  who  contracted  with  the  defendants  for  a  lump 
sum,  amongst  other  things,  to  receive  them  and  to  redeliver  them  at  the  end  of  the 
ehow  upon  like  orders;  the  defendants  in  no  way  interfering.  One  Stilgoe,  who 
exhibited  a  pen  of  three  sheep  at  the  show  in  1873,  sold  them  to  the. plaintiff;  and 
upon  the  plaintiffs  drover  producing  an  order  for  their  removal  signed  by  Stilgoe, 
Bharman  or  one  of  his  men  delivered  him  by  mistake  sheep  from  another  pen. 
These  the  plaintiff  rejected,  and  he  brought  this  action  against  the  defendants  for 
converting  his  sheep : 

Held^  by  Grove  and  Archibald,  JJ., — Ldrd  Coleridge,  C.J.,  doubting, — that  the 
defendants  were  not  responsible  under  the  circumstances  for  the  acts  or  defaults  of 
BharmAn  or  his  men. 
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Affirmed  oix  appeal, — the  Court  of  Appeal  holding  that,  as  between  the  plaintiff 
and  the  defendants,  there  was  no  privity  of  contract,  and  no  duty  on  the  part  of  the 
latter  to  redeliver  the  stock,  Ac,  at  the  close  of  the  show. 

Action  for  the  conversion  by  the  defendants  of  three 
sheep  belonging  to  the  plaintiff.  Pleas,  not  guilty  and  not 
possessed. 

The  canse  was  tried  before  Lord  Coleridge,  C.  J.,  at  the 
sittings  in  London  after  Michaelmas  Term,  1874.  The  gen- 
eral outline  of  facts  was  as  follows : 

The  Smithfield  Club,  a  body  of  farmers  and  others  inter- 
ested in  agriculture,  had  for  some  years  in  December  held 
an  exhibition  of  fat  cattle,  sheep  and  pigs,  and  also  of  imple- 
ments of  husbandry,  roots,  seeds,  and  other  things  con- 
nected with  agriculture.  In  1860  the  club,  being  desirous 
of  obtaining  a  more  commodious  place  than  they  nad  there- 
tofore had  lor  their  annual  show,  entered  into  an  agreement 
with  the  defendants,  a  company  registered  pursuant  to  the 
Joint  Stock  Companies  Acts,  1856  and  1857,  and  called 
483]  *The  Agricultural  Hall  Company,  Limited,  for  the 
nse  of  their  haU  at  Islington  for  that  purpose  for  a  term  of 
twenty-one  years.  The  material  parts  oi  this  agreement, 
which  was  dated  the  13th  of  December,  1860,  were  as 
follows : 

It  is  hereby  expressly  agreed  and  declared  that  the  said 
buildings  and  premises  shall  be  placed  at  the  entire  and 
sole  disposal  of  the  trustees  and  stewards  for  the  time  being 
of  the  said  club  during  the  before-mentioned  periods  of 
time  for  the  purposes  aforesaid,'  and  for  the  exnibition  of 
all  such  animals  and  of  all  such  implements  of  husbandry, 
seeds,  roots,  and  other  things  appropriate  and  having  refer- 
ence to  agriculture  or  husbandry,  as  the 'secretary  for  the 
time  being  of  the  said  club  shall  certify  and  shall  include  in 
a  list  to  be  prepared  by  him,  to  be  called  a  ''Gate  List," 
and  to  be  furnished,  if  required,  to  the  said  Agricultural 
Hall  Company  on  the  respective  days  of  admission.  And 
it  is  hereby  declared  and  agreed  that  the  standing  places  of 
the  respective  persons  so  exhibiting  shall  be  regulated  by 
the  secretary  or  the  stewards  for  the  time  being  of  the  said 
club  or  any  one  or  more  of  them,  and  that  the  said  Agri- 
cultural Hall  Company  shall  at  their  own  expense  provide 
a  sufficient  number  of  good  hurdles  and  of  such  form  and 
dimensions  as  shall  be  required  by  such  secretary  or  stew- 
ards as  aforesaid,  for  penning  the  sheep  and  pigs,  and  shall 
provide  and  put  up  suitable  posts,  rails,  and  fastenings  for 
the  cattle,  and  shall  also  provide  ready  and  fit  for  use  all 
other  requisite  accommodation  for  the  same,  with  a  suffi- 
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cient  quantity  of  placard  boards  whereon  the  particulars 
and  description  of  the  stock  exhibited  or  proposed  to  be 
exhibited  may  be  affixed.  And  the  said  Agricultural  Hall 
Company  at  their  own  expense  shall  furnish  and  provide  a 
sufficient  number  of  able  bodied  men  for  unloadmg,  load- 
ing, and  arranging  the  implements,  seeds,  roots,  and  other 
articles  and  things,  and  in  addition  thereto  shall  pay  six 
mvn,  or  more  if  certified  by  the  secretary  for  the  time  beings 
to  be  necessary,  who  are  to  be  selected  by  the  secretary  or* 
stewards  of  tne  said  club  for  the  time  being,  to  unload, 
load,  and  feed  the  animals  in  tlie  yard,  the  same  men  re- 
spectively to  be  entirely  under  the  direction  of  the  secre- 
tary or  stewards  of  the  club  for  the  time  being ;  and  shall 
also  provide  a  sufficient  quantity  of  hay  and  straw,  with 
such  a  supply  of  good  and  proper  water  as  may  be  requi- 
site for  all  animals  duly  certified  and  placed  by  the  secre- 
tary for  the  time  being  on  the  said  list  called  the  "Gate 
List,"  and  for  all  such  materials  as  shall  arrive  at  the 
show  yard  on  the  said  premises  on  and  after  the  Friday 
next  preceding  the  day  of  public  exhibition  in  each  of  the 
several  twenty-one- years  aforesaid ;  and  that  the  said  Agri- 
cultural Hall  Company  shall  not  nor  will  require  or  be  en- 
titled to  receive  any  allowance  or  charge  in  respect  of  the 
hay,  straw,  or  attendance  to  be  provided  by  them;  and, 
moreover,  that  they  will,  during  the  continuance  of  the  re- 
spective exhibitions,  procure  and  employ  a  sufficient  num- 
ber of  duly  qualified  persons  constantly  during  the  nights 
to  watch  and  guard  tne  animals  and  other  things  therein 
exhibited  or  intended  to  be  exhibited.  Provided  always 
and  it  is  hereby  expressly  agreed  that  the  said  Agricultural 
Hall  Company  shall  not  be  bound  to  procure  such  hay, 
stmw,  and  attendance  for  any  longer  period  than  from  the 
Friday  next  preceding  until  the  Monday  next  following 
the  first  day  of  public  exhibition  in  each  of  the  said  twen- 
ty-one years,  such  being  the  respective  days  in  such  jj^ears 
within  which  the  animals  to  be  exhibited  are  to  amve  at 
and  depart  *from  the  said  premises ;  and  that  for  all  [484 
live  stock  that  shall  be  entered  on  the  said  "Gate  List," 
and  also  for  all  animals,  whether  included  in  such  list  or 
not,  as  shall  arrive  before  or  stay  after  the  respective  days 
above  mentioned,  the  said  Agricultural  Hall  Company  shall 
be  at  liberty  to  make  a  reasonable  charge  to  the  exhibitors 
thereof ;  and  that  the  said  Agricultural  Hall  Company  will, 
upon  the  first  day  of  public  exhibition  in  the  year  1862  and 
in  each  of  the  next  succeeding  twenty  years,  pay  into  the 
hands  of  B.  T.  B.  Gibbs,  or  other  the  secretary  for  the  time 
17  Eng.  Rep.  47 
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being  of  the  said  club,  or  such  other  person  or  persons  as 
the  trustees  for  the  time  being  of  the  said  club  shall  au- 
thorize to  receive  the  same,  the  sura  of  £1,000  sterling  for 
the  right  and  privilege  of  receiving  for  their  own  use  and 
benefit  the  ad^lission  or  gate-money  of  1^.  for  each  person 
entering  to  view  the  animals  and  things  exhibited,  which 
admission  or  gate-money  of  1^.  and  no  more  for  each  such 
person  it  is  hereby  agreed  the  said  Agricultural  Hall  Com- 
pany shall  be  at  liberty  to  charge  on  the  four  days  of  pub- 
lic exhibition  which  shall  be  appointed  for  the  year  1862 
and  each  of  the  then  next  succeeding  twenty  years,  but  so 
that  it  shall  be  laLwful  for  the  said  Agricultural  Hall  Com- 
pany with  the  consent  of  the  said  club,  to  be  given  at  a 
general  meeting,  to  vary  the  said  mte  of  charge  on  any  or 
either  of  the  said  days  ;  and  that  no  money  shall  be  taken 
in  the  buildings  and  premises  during  these  "respective  days 
for  private  exhibitions  of  any  sort ;  and  that  the  said  Agri- 
cultural Hall  Company  will  previous  to  and  on  the  said 
days  of  exhibition  freely  admit  the  officers  of  the  club,  the 
exhibitors  of  animals  and  things  and  their  respective  ser- 
vants in  actual  attendance,  and  also  the  members  of  the 
said  club,  and  the  reporters  or  representatives  of  the  pub- 
lic press  upon  their  producing  a  ticket  authorizing  their  ad- 
mission signed  by  the  secretary  for  the  time .  being  of  the 
said  club,  without  taking  any  admission  money  from  any 
of  them  ;  and  that  the  said  Agricultural  Hall  Company  will 
not  permit  or  suffer  any  public  exhibition  whatever  to  be 
made  on  any  Sunday  which  may  intervene  between  the 
days  of  the  arrival  and  departure  in  the  several  years  to 
which  these  presents  are  intended  to  apply,  or  any  of  the 
animals  and  things  which  on  such  intervening  Sundays  may 
on  the  said  premises  or  any  part  thereof;  and  that  no 
animal,  article,  or  thing  shall  be  removed  from  the  said  prem- 
ises on  any  such  intervening  Sunday,  except  for  the  abso- 
lute necessity  of  such  removal  arising  from  illness  or  fire ; 
and  that  the  secretary  or  stewards  for  the  time  being  of  the 
said  club  shall  have  the  entire  and  exclusive  managenient 
and  control  of  the  business  relating  to  tlie  said  exhibitions 
during  the  whole  of  the  respective  periods  when  the  same 
shall  be  going  on. 

In  furtherance  of  this  agreement,  the  defendants  con- 
tracted with  one  Sharman  for  putting  up  the  necessary 
fittings  for  the  exhibition  and  for  the  reception  and  re- 
delivery of  the  cattle  and  implements ;  and  men  were  em- 
ployed under  him  for  the  general  purposes  of  the  show, 
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Sharman,  who  was  called  as  a  witness,  on  his  examination 
in  chief  deposed  in  substance TTs  follows  :  ''  The  Agricultural 
Hall  Company  pay  me.  .  I  went  into  their  service  some  years 
ago :  I  remain  so  still.  I  am  gate-keeper.  I  attend  to  de- 
livery orders  when  they  are  brought  to  me.  My  duty  is,  to 
*point  out  the  pens  in  which  the  sheep  and  pigs  are  [485 
placed."  On  cross-examination  he  said :  ''I  am  a  builder 
and  contractor.  I  am  also  gate-keeper.  I  make  four  ten- 
ders every  year, — one  for  receiving  and  delivering  the  im- 
plements, ®c.,  one  for  sweeping  and  carting  away  the  litter, 
one  for  putting  up  %he  fittings,  and  one  for  receiving  and 
delivering  the  cattle,  sheep,  and  pigs.  In  1873  my  tenders 
were  accepted.  I  am  paid  a  lump  sum  in  respect  of  each 
tender.  I  send  the  tenders  to  the  Hall  Company.  I  take 
my  instructions  from  the  stewards  of  the  Smithtield  Club. 
The  defendants  do  not  interfere  with  me  in  the  discharge  of 
my  duties.  •  The  owners  of  the  animals  admitted  have  to 
bring  with  them  an  admission  order  signed  by  the  secretary 
of  the  club.  I  employ  a  number  of  men  to  carry  into  effect 
my  various  contracts.  I  pay  them.  The  Agricultural  Hall 
Company  has  no  authority  over  me  and  my  men." 

The  secretary  of  the  Smithfield  Club  produced  the  printed 
regulations  and  conditions  for  the  show,  a  copy  of  wnich,  it 
was  proved,  was  delivered  to  each  exhibitor.  Amongst 
these  conditions  were  the  following : 

1.  No  charge  will  be  made  for  hay  and  straw  for  any  stock, 
by  whomsoever  exhibited,  if  the  proper  certificates  have 
been  lodged  in  time  at  the  honorary  secretary's  office,  ex- 
cept before  Thursday  the  4th  and  after  dark  on  Saturday 
the  13  th  of  December. 

4.  Every  animal  shown  for  a  prize  in  a  class,  or  a  medal 
in  extra  stock,  must  have  been  in  the  possession  of  the 
exhibitor  at  least  six  months  previous  to  the  show,  except- 
ing pigs  not  exceeding  nine  months  old,  which  can  only  be 
exhibitedby  the  breeder. 

40.  The  blank  printed  forih  of  ''  delivery  order  "  furnished 
by  the  secretary  must  be  signed  by  the  exhibitor  or  his 
agent,  and  must  be  given  up  at  the  yard  by  the  person 
coming  to  take  the  stock  away  after  the  close  of  the  show. 
The  club  will  not  in  any  case,  or  under  any  circumstances, 
hold  itself  responsible  for  any  loss,  damage,  or  misdelivery 
of  live  stock  or  any  article  exhibited  at  the  club's  show. 

The  Smithfield  Club  in  1873  held  their  annual  show  in 
the  Agricultural  Hall  on  Monday  the  8th  of  December  and 
four  following  days.     At  that  show  one  Zachariah  Stilgoe 
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exhibited  a  pen  of  three  sheep,  in  pen  No.  261,  in  class  39. 
During  the  show,  viz.,  on  th^lth  of  December,  the  plain- 
tiflf,  a  butcher  in  London,  became  the  puchaser  of  the  sheep 
486]  for  £19  105.,  and  on  payment  *of  the  price  he  re- 
ceived a  delivery  order,  duly  signed  by  the  exhibitor,  in 
a  printed  form  provided  by  the  club,  as  follows : 

Delivery  Order.  To  remove  3  sheep  after  the  show. 

No.  261. 

To  the  gate-keeper  of  the  yard. 

Deliver  to  Mr.  (roslin  or  bearer  the  pen  of  3  sheep  exhib- 
ited by  ine  in  class  39,  in  the  Sraithfiela  Club  Show,  1873. 

Z.  S.  Stilgoe,  Exhibitor. 

Upon  this  order  being  presented  at  the  gate  of  the  show 
yard,  a  different  pen  of  sheep  from  those  he  bought  were  by 
mistake  delivered  to  the  plaintiff's  drover;  those  in  pen 
No.  261  having  been  by  mistake  delivered  out  to  a'notlier 
butcher.     The  plaintiff  rejected  them. 

All  the  arrangements  with  intending  exhibitors  were  made 
between  them  and  the  secretary  or  stewards  of  the  Smith- 
field  Club,  the  defendants  never  in  any  way  interfering 
with  them.  There  was  no  evidence  to  show  how  the  misde- 
livery of  the  sheep  in  question  took  place;  but  it  was 
assumed  that  it  amounted  to  a  conversion  on  the  part  of  the 
defendants,  provided  they  were  responsible  for  the  acts  of 
Sharman. 

His  Lordship  directed  a  verdict  for  the  plaintiff  for  the 
sum  claimed,  reserving  leave  to  move  to  enter  a  verdict  for 
the  defendants  if  the  court  should  be  of  opinion  that  under 
the  circumstances  they  were  not  liable  for  Sharman' s  acts. 

Day^  Q.C.,  in  Hilary  Term,  1875,  obtained  a  rule  nisL 

Jan.  13, 1876.  Prentice^  Q.C.,  and  Candy ^  showed  cause  : 
They  contended  that,  whether  Sharman  was  the  servant  of 
the  Agricultural  Hall  Company  or  a  contractor  only,  the 
sheep  m  question  having  been  received  upon  their  premises 
with  their  consent,  they  were  bound  to  redeliver  them,  and 
were  responsible  for  the  negligent  acts  of  the  persons  em- 
ployed by  them  to  perform  tnat  duty, — relying  upon  the 
principle  enunciated  by  Williams,  J.,  in  P/cArartZ  v.  Smith  (*), 
and  adopted  by  BlacKburn,  J.,  in  delivering  judgment  in 
the  House  of  Lords  in  Mersey  Docks  Trustees  v.  Oibbs  ('), — 
"' Unquestionably  no  one  can  be  made  liable  for  any  act 
487]  *or  breach  of  duty,  unless  it  be  traceable  to  himself 
or  his  servant  or  servants  in, the  course  of  his  or  their  em- 
ployment.    Consequently,  if  an  independent  contractor  is 

(»)  10  0.  B.  (N.S.),  470,  480,  C)  Law  Rep..  1  H.  L.,  98,  114. 
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employed  to  do  a  lawful  act,  and  in  the  course  of  the  work 
lie  or  his  servants  commit  some  casual  act  of  wrong  or  negli- 
gence, the  employer  is  not  answerable.  That  rule,  however, 
IS  inapplicable  to  cases  in  which  the  act  which  occasions  the 
injury  is  one  which  the  contractor  was  employed  to  do ; 
nor,  by  a  parity  of  reasoning,  to  cases  in  which  the  con- 
tractor is  intrusted  with  the  performance  of  a  duty  incum- 
bent upon  his  employer,  and  neglects  its  fulfilment,  whereby 
an  injury  is  occasioned.  If  the  performance  of  this  duty  be 
omitted,  the  fact  of  his  having  intrusted  it  to  a  personwho 
also  neglected  it,  furnishes  no  excuse  either  in  good  sense 
or  law.'" 

[The  following  authorities  were  also  relied  on :  Sadler  v. 
Eenlpck  (*),  GMagher  v.  Piper  ("),.  Dalyell  v.  Tyrer  (*), 
Murray  v.  Currie  (*),  and  the  judgment  of  Parke,  B.,  in 
Quarmaii  v.  Burnett  (*).] 

Day,  Q.C.,  Orantham  and  Wheeler,  in  support  of  the 
rule,  contended  that,  Sharman  being  an  independent  con- 
tractor for  (amongst  other  things)  tne  performance  of  the 
services  connected  with  the  reception  and  redelivery  of  the 
stock,  &c.,  on  behalf  of  the  Smithfield  Club,  the  defendants 
were  not  responsible  for  his  acts  or  omissions ;  that,  even  if 
Sharman  were  the  servant  of  the  defendants,  yet,  inasmuch 
as  he  was  acting  entirely  under  the  orders  and  subject  only 
to  the  control  of  the  secretary  and  stewards  of  the  Smith- 
field  Club,  the  ordinary  rules  as  to  the  liability  of  a  master 
for  the  acts  of  his  servants  could  not  apply  ;  that  the  exhibi- 
tion was  the  exhibition  of  the  Smithfield  Club,  and  not  of 
the  defendants ;  and  that  all  the  dealings  and  all  the  docu-  . 
luents  relating  to  the  show  were  conducted  with  and  em- 
anated from  tne  secretary  of  the  club,  the  defendants  merely 
letting  their  premises  and  their  servants  and  workmen  to 
the  club  for  tne  purpose  of  carrying  out  the  contract  which 
they  had  entered  into  with  the  club. 

[They  cited  the  following  authorities :  Reedie  v.  London 
andr* North  Western  Ry.  Co.  (•),  Knight  v.  Fox  C),  [488 
Milliqan  v.  Wedge  (*),  Overton  v.  Freeman  (*),  Murphy  v. 
Caralli  ("),  McCdwley  v.  Furness  Ry,  Co.  ("),  and  Satl  v. 
North  Eastern  Ry.  do.  (").] 

(>)  4  E.  A  B.,  670 ;  24  L.  J.  (Q.B.).  I8a  (')  5  Ex.,  721 ;  20  L.  J.  (Ex.),  9. 

(«)  16  C.  B.  (N.S.),  669 ;  S3  L.  J.  (C.P.).  (®)  12  A.  &  E.,  787 ;  10  L.  J.  (Q.B.),  19. 

829.  '  (»)  11  C.  B.,  867;  21  L.  J.  (C.P.),  62. 

(*)  8  E.  B.  A  E.,  899 ;  28  L.  J.  (Q.B.),  62.  (")  8  H.  &  C.  462 ;  84  L.  J.  (Ex.),  14. 

{*)  Law  Rep..  6  C.  P.,  24.  (")  Law  Rep.,  8  Q.  B.,  67. 

(»)  6  M.  4  W.,  499.  ('«)  Law  Rep.,  10  Q.  B..  487. 
(•)  4  Ex.,  244 ;  20  L.  J.  (Ex.),  66. 
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Grove,  J.:  I  am  of  opinion  that  this  rule  should  be  made 
absolute.  The  case  was  that  of  a  person  who  had  an  order 
from  an  exhibitor  to  receive  certain  sheep  which  had  been 
exhibited  in  a  building  called  the  Agricultural  Hall,  which 
was  fitted  up  suitablj^  for  the  reception  of  animals  at  an 
annual  show,  but  which  does  not  appear  to  have  been  con- 
fined exclusively  to  that  purpose,  but  to  have  been  used  at 
other  times  for  any  purposes  to  which  the  proprietors  chose 
to  devote  it.  The  show  in  question  was  the  annual  show  of 
the  Smithfield  Club,  who  were  paid  by  the  proprietors  of 
the  Agricultural  Hall  £1,000  for  such  exhibition.  The 
agreement  under  which  the  hall  was  so  used,  as  I  construe 
it,  bound  the  proprietors  to  provide  certain  servants  (six  of 
whom  were  to  be  selected  by  the  Smithfield  Club)  to  man- 
age the  show.  A  man  named  Sharman  acted  as  the  chief 
amongst  these  officials ;  and  the  case  turns  mainly,  if  not 
entirely,  in  my  opinion,  upon  the  evidence  given  by  that 
person,  and  upon  certain  documents  which  were  put  in  at 
the  trial.  Now,  Sharman' s  evidence  was  to  this  effect, — 
''The  Agricultural  Hall  Company  pay  me.  I  went  into 
their  service  some  years  ago.  1  remain  so  still.  I  am  gate- 
keeper. I  attend  to  delivery  orders  when  they  are  brought 
to  me.  My  duty  is,  to  point  out  the  pens  in  which  the 
sheep  and  pigs  are  placed."  He  is  there  describing  his  du- 
ties during  the  time  of  the  show.  Upon  his  cross-examina- 
tion, Sharman  says :  "I  am  a  builder  and  contractor.  I  am 
also  gate-keeper.  I  make  four  tenders  every  year, — one 
for  receiving  and  delivering  the  implements,  one  for  sweep- 
ing and  carting  away  the  litter,  one  for  putting  up  the  fittings, 
and  one  for  receiving  and  delivering  the  cattle.  In  1873  my 
tenders  were  accepted.  I  am  paid  a  lump  sum  in  respect  of 
each  tender.  I  send  the  tenders  to  the  Hall  Company.  I 
am  paid  by  the  Hall  Company.  I  take  my  instructions 
489J  *from  the  stewards  of  the  Smithfield  Club.  The  de- 
fendants do  not  interfere  with  me  in  the  discharge  of  my 
duties.  The  owners  of  the  animals  admitted  have  to  bring 
w^ith  them  an  admission  order  signed  by  the  secretary  of  the 
club.  I  employ  a  number  of  men  to  carry  into  effect  my 
various  contracts.  I  pay  them.  The  Agricultural  Hall 
Company  has  no  authority  over  me  and  my  men.  I  can- 
not say  one  way  or  the  other  whether  I  did  or  did  not 
point  out  these  sheep."  Now,  one  question  which  arises 
upon  that  evidence,  and  upon  which  a  good  deal  of  the 
argument  has  turned,  and  which  no  doubt  is  an  arguable 
question,  is,  whether  Sharman,  with  reference  to  the  Agri- 
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cultural  Hall  Company,  the  defendants  in  this  action,  was 
in  the  position  of  a  servant  or  in  that  of  a  contractor.  With 
reference  to  the  opinion  which  I  have  formed,  and  upon 
which  I  ground  my  judgment,  that  question  becomes  imma- 
terial. AH  the  duties  performed  by  Sharman  with  refer- 
ence to  the  cattle  show  were  duties  to  be  performed  by  him 
under  the  orders  of  the  stewards  of  the  Smithfield  Club. 
The  evidence  of  Sharman  as  to  this  is  distinct.  This  view 
is  supported  by  the  clause  in  the  agreement  by  which  it  is 
provided  that  "the  said  Agricultural  Hall  Company,  at  their 
own  expense,  shall  furnish  and  provide  a  sufficient  number 
of  able  bodied  men  for  unloading,  loading  and  arranging  the 
implements,  seeds,  roots  and  other  articles  and  things,  and 
in  addition  thereto  shall  pay  six  men,  or  more  if  certified 
by  the  secretary  for  the  time  being  to  be  necessary,  who  are  to 
be  selected  by  the  secretary  or  stewards  of  the  said  club  for 
the  time  being,  to  unload,  load  and  feed  the  animals  in  the 
yard,  the  same  men  respectively  to  be  entirely  under  the 
direction  of  the  secretary  or  stewards  of  the  club  for  the 
time  being."  Looking  at  the  documents  in  the  case,' I  find 
that  the  whole  of  the  dealings  with  the  exhibitors  are  with 
the  Smithfield  Club,  and  not  with  the  Agricultural  Hall 
Company.  And  I  think  Mr.  Wheeler,  in  his  very  able 
argument,  did  not  go  too  far  when  he  said  that,  so  far  as 
the  exhibitors  and  those  persons  to  whom  they  might  sell 
their  property  were  concerned,  the  Agricultural  Hall  Com- 

£any  are  strangers.  The  admission  order,  which  is  signed 
y  the  secretary  of  the  Smithfield  Club,  is  addressed  "To 
the  gate-keeper  of  the  show  at  the  Agricultural  Hall,  Isling- 
ton." The  hall  and  the  services  of  the  attendants  seem  to 
*liave  been  entirely  given  up  to  the  Smithfield  Club,  [490 
who  had  the  sole  and  entire  control  of  the  show,  and  who 
issued  the  delivery  orders  for  restoring  the  animals  or  ar- 
ticles exhibited  after  the  show.  The  40tn  rule  of  the  Smith- 
field  Club,  upon  which  both  sides  have  placed  reliance, 
seems  to  me  to  be  important  as  showing  that  the  whole 
management  of  the  show  was  in  the  hands  of  the  Smith- 
field  Club.  It  provides  that  "the  blank  printed  form  of 
delivery  order  furnished  by  the  secretary  must  be  signed 
by  the  exhibitor  or  his  agent,  and  must  be  given  up 
at  the  yard  by  the  person  coming  to  take  the  stock  away 
after  the  close  of  the  show."  It  then  goes  on,  "The  club 
will  not  in  any  case  or  under  any  circumstances  hold  itself 
responsible  for  any  loss,  damage,  or  misdelivery  of  live 
stock  or  any  article  exhibited  at  the  club's  show."  All 
the  dealings  of  the  exhibitors  are  with  the  stewards  of 
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the  Smithfield  Club  ;  they  know  nothing  of  the  Agricultural 
Hall  Company,  except  that  the  Agricultural  Hall  is  the 
name  of  the  building  in  which  the  club  holds  its  annual 
show.  And,  assuming  that  Sharman  may,  at  other  times 
and  for  other  purposes  have  been  the  servant  of  the  Agri- 
cultural Hall  Company,  all  the  evidence  and  the  documents 
show  that  for  this  purpose  he  was  acting  as  the  servant  of 
the  Smithfield  Club,  to  whom  his  services  were  for  the  time 
transferred.  I  think  the  case  falls  within  the  principle  of 
those  in  which  an  employer  is  held  not  to  be  responsible 
for  the  acts  of  his  servant  when  not  acting  within  the  scope 
of  his  employment.  It  may  be  that  in  this  case  the  Smith- 
field  Club  have  by  their  conditions  exempted  themselves 
from  liability ;  but  that  will  not  enable  the  plaintiff  to  sad- 
dle the  Agricultural  Hall  Company  with  the  loss.  For 
these  reasons,  I  think  this  rule  must  be  made  absolute. 

Archibald,  J.;  I  am  of  the  same  opinion.  It  is  sought 
to  make  the  defendants  liable  in  this  case  for  the  default  of 
Sharman,  upon  the  ground  that  he  was  the  servant  of  the 
defendants  and  committed  this  default  in  the  course  of  his 
employment  as  their  servant.  The  principles  which  govern 
the  liability  of  employers  for  the  acts  of  their  servants  have 
been  very  f uUv  discussed :  but  I  do  not  think  it  necessary 
to  advert  to  them,  because  I  am  prepared  to  agree  in  the 
491]  view  taken  by  my  Brother  Grove.  The  ^argument 
on  the  part  of  the  plaintiflf  inust  proceed  upon  the  assump- 
tion that  the  sheep  in  question  were  in  the  custody  of  the 
Agricultural  Hall  Company,  or  rather  in  the  custody  of 
Sharman  as  the  servant  of  the  Agricultural  Hall  Com- 
pany. But,  when  we  consider  the  arrangement  between 
that  company  and  the  Smithfield  Club,  I  think  it  is  clear 
that,  so  far  as  regards  the  arrangements  for  the  cattle  show, 
Sharman  was  so  entirely  placed  at  the  disposal  of  the  Smith- 
field  Club  that  whatever  he  did  with  reference  to  that  was 
done  by  him,  not  as  the  servant  of  the  Agricultural  Hall 
Company,  but  as  the  servant  of  the  Smithfield  Club.  The 
arrangement  was  a  peculiar  one.  It  was,  that  the  Agricul- 
tural Hall  Coinpany  should  provide  a  suitable  building  for 
the  Smithfield  CJlub  to  hold  its  annual  show  in,  and  should 
for  a  term  of  twenty-one  years  pay  the  club  £1,000  a  year 
for  the  privilege  of  holding  the  show  therein  for  fourteen 
days  in  each  year,  the  company  providing  the  requisite  fit- 
tings and  conveniences,  and  also  providing  a  staff  or  servants 
who  were  to  be  under  the  entire  control  of  the  Smithfield 
Club.  The  parties  who  brought  animals  or  other  things  for 
exhibition  made  all  their  arrangements  with  the  Smitnfield 
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Club  and  "not  with  the  Agricultural  Hall  Company.  The 
question  to  my  mind  turns  upon  this, — Was  there  any 
privity  between  the  plaintiff  and  the  Agricultural  Hall  Com- 
pany ?  The  documents  all  show  that  the  arrangements  made 
with  the  exhibitors  were  all  made  with  the  Smithfield  Club, 
and  not  with  the  Agricultural  Hall  Company.  The  first 
document,  which  is  the  ticket  for  the  admission  of  animals 
to  the  show,  is  signed  by  the  secretary  of  the  Smithfield 
Club.  It  sets  out  some  of  the  conditions  upon  which  the 
animals  are  to  be  received :  and  the  evidence  was  that  a 
copy  of  those  rules  was  delivered  to  each  exhibitor,  and 
that  the  animals  received  at  the  hall  were  received  under  the 
conditions  and  terms  embodied  in  those  rules.  I  will  just  call 
attention  to  one  or  two  of  those  rules.  The  first  is,  that 
"No  charge  will  be  made  for  hay  or  straw  for  any  stock, 
by  whomsoever  exhibited ;"  and  the  fourth,  ''Every  animal 
shown  for  a  prize  in  a  class  or  a  medal  in  extra  stock  must 
have  been  in  the  possession  of  the  exhibitor  at  least  six 
months  previous  to  the  show,  excepting  pi^s  not  exceeding 
nine  months  old,  which  can  only  be  exhibited  by  the  bree- 
der.*' Amongst  these  rules  there  *is  one, — the  [492 
40th, — which  was  inserted  for  the  purpose  of  freeing  the 
Smithfield  Club  from  liability  for  ''loss,  damage,  or  nais- 
delivery."  I  agree  with  my  Brother  Grove  that  the  first 
part  of  that  rule  is  of  extreme  importance.  "The  blank 
printed  form  of  'delivery  order'  furnished  by  the  secretary," 
that  is,  the  secretary  of  the  Smithfield  Club,  "must  be  sign- 
ed by  the  exhibitor  or  his  agent,  and  must  be  given  up  at 
the  yard  by  the  person  coming  to  take  the  stock  away  after 
the  close  of  the  show."  These  sheep,  then,  were  received 
by  the  Smithfield  Club  upon  an  understanding  that  they 
shall  not  be  redelivered  to  the  exhibitor  except  upon  certain 
conditions,  viz.,  upon  giving  up  the  delivery  order  (signed) 
to  the  person  in  charge  of  the  yard.  The  case  is  not  as  ii 
the  sheep  had  been  in  the  custody  of  the  Agricultural  Hall 
Company*  or  of  Sharman  as  their  agent  without  any  con- 
dition as  to  the  redelivery.  In  that  case,  if  there  had  been 
a  demand  made  upon  them  or  upon  Sharman  for  the  pos- 
session of  them,  a  refusal  to  deliver  them  would  have  been 
evidence  of  a  conversion.  But  the  whole  of  the  documents 
show  that  the  sheep  were  delivered  to  the  Smithfield  Club, 
and  that  they  are  only  to  be  redelivered  in  accordance  with 
rule  40,  and  that  the  person  who  redelivers  them  is  acting 
under  the  orders  of  tue  Smithfield  Club.  It  is  impossible 
to  say  that  Sharman  was  acting  in  this  respect  as  the  ser- 
vant of  the  Agricultural  Hall  Company.  I  quite  agree  that, 
17  Eng.  Rep.  48 
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if  it  was  shown  that  there  was  any  agreement  on  the  part 
of  the  Agricultural  Hall  Company  to  re-deliver  the  sheep 
(which  would  necessarily  involve  an  admission  that  they 
had  the  custodv  of  them),  and  a  refusal  so  to  do,  it  would 
have  been  perfectly  immaterial  to  consider  whether  Shar- 
man  was  their  servant  or -not,  or  whether  he  was  a  mere  con- 
tractor ;  for,  in  that  case,  it  is  clear,  upon  the  authorities, 
that  the  Agricultural  Hall  Company  would  be  liable  for  his 
default:   Mersey  Docks  Company  v.   Gibbs{').    But  that 

Sresupposes  the  existence  of  a  duty  on  the  part  of  the  def en- 
ants  towards  the  plaintiff :  and  it  seems  to  me  that  these 
documents  negative  the  existence  of  such  a  state  of  things. 
The  contract  is  between  the  plaintiff  and  the  Smithiield  Club ; 
and  the  duty  is  imposed  upon  the  latter,  who  would  clearly 
be  liable  for  a  breach  committed  by  the  person  who  acted 
493]  for  them,  if  they  had  *not  by  the  latter  part  of  the 
same  rule  protected  themselves  from  responsibility  "for 
any  loss,  damage,  or  misdelivery  of  live  stock  or  any  article 
exhibited  at  the  club's  show."     That  being  so,  1  see  no 

f [round  upon  which  the  present  defendants  can  be  held 
iable  for  any  default  of  Sharman.  In  my  judgment,  he 
was  not  in  any  way  acting  in  the  matter  as  their  servant. 
For  these  reasons,  I  agree  with  my  Brother  Grove  that  the 
rule  to  enter  a  nonsuit  should  be  made  absolute. 

Lord  Coleridge,  C.J.:  This  case  was  tried  before  me, 
and  the  jury  found  a  verdict  for  the  plaintiff  for  £19  10*. 
It  appeared  on  the  discussion  which  took  place  at  the  trial 
that  the  plaintiff  might  have  had  his  sheep  back  on  the  same 
evening  or  at  the  latest  the  day  after  the  occurrence  of  the 
mistake,  and  that  little  (if  any)  damage  would  have  been 
sustained,  but  for  his  own  loss  of  temper.  Although,  there- 
fore, lam  not  without  some  doubt,  I  have  not  thought  it 
worth  while  to  take  time  to  consider  in  order  to  ascertain 
whether  upon  reflection  this  doubt  would  be  strengthened 
into  difference  of  opinion  with  my  two  learned  Brothers. 
The  grounds  of  my  doubt  are,  not  that  I  in  the  slightest 
degree  question  the  principles  of  law  which  are  applicable 
to  this  case,  but  merely  as  to  how  far  the  facts  bring  it 
within  those  well  recognized  principles.  There  are  two  par- 
ties here  who  appear  to  be  interested  in  different  degrees  in 
this  agricultural  show, — the  Agricultural  Hall  Company 
(the  defendants),  and  the  Smithiield  Club.  The  show  takes 
place  in  the  building  and  premises  of  the  defendants.  There 
IS  no  demise  of  the  building  to  the  Smithfield  Club  ;  but  the 
Smithfield  Club  have  the  conduct  and  management  of  the 

(')  Law  Rep.,  1  H.  L,  114. 
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show.  All  the  documentary  dealings  in  relation  to  it  are 
between  the  exhibitors  and  the  Smithfield  Club ;  and  the 
defendants  are  to  be  made  liable  in  this  case,  if  liable  at 
all,  in  consequenqe  of  the  act  or  omission  of  Sharman.  The 
whole  question  is  whether  there  was  any  duty  on  the  part 
of  the  defendants  to  redeliver  these  sheep  to  the  plaintiflF. 
If  there  was  any  such  duty,  thejr  have  not  fulfilled  it ;  for 
there  clearly  has  been  a  conversion.  I  apprehend  the  law 
on  this  subject  has  been  laid  down  in  the  clearest  and  best 

Sossible  terms,  partly  in  q^uotation  and  partly  in  original 
ictum,  by  Blacfeburn,  J.,  in  the  ^opinion  which  he  ["494 
delivered  in  the  House  of  Lords  in  the  case  of  Mersey  Docks 
Trustees  v.  Oibhs  (*),  to  which  reference  was  made  in  the 
course  of  the  argument.  The  passage  from  the  judgment 
of  Williams,  J.,  in  Pickard  v.  J3mith{*),  has  been  read  more 
than  once,  and  I  will  not  read  it  again.  But  the  whole  mat- 
ter is  summed  up  by  Blackburn,  J.,  to  this  effect:  "Lia- 
bility," he  says(*),  "for  doing  an  improper  act  depends 
upon  the  order  given  to  do  that  thing ;  and  the  liability  for 
an  omission  to  do  something  depends  entirely  on  the  extent 
to  which  a  duty  is  imposed  to  cause  that  thing  to  be  done." 
I  observe  parenthetically  that  the  last  of  those  two  cases  is 
the  case  here.  "And  in  the  last  two  cases,  it  is  quite  im- 
material whether  the  actual  actors  are  servants  or  not." 
Now,  in  this  case,  the  duty  of  receiving  and  redelivering  the 
stock,  as  between  the  Smithfield  Club  and  the  defendants, 
was  clearly  a  duty  assumed  by  the  defendants.  According 
to  Sharman' s  evidence,  he  had  entered  into  amongst  others 
a  contract  with  the  defendants  to  receive  and  to  redeliver 
the  stock  and  other  things  exhibited.  That,  however,  I 
quite  admit  does  not  dispose  of  the  matter ;  because,  al- 
tliough  as  between  themselves  and  the  Smithfield  Club,  and 
as  between  themselves  and  Sharman,  the  defendants  could 
not  deny  that  it  was  their  duty  to  receive  and  to  redeliver, 
it  may  well  be, — and  my  learned  Brothers  have  come  to 
that  conclusion, — that,  upon  the  facts  proved  and  admitted, 
there  was  no  contract  as  between  the  plaintiff  and  the  defen- 
dants which  raises  a  duty  in  the  latter  to  redeliver.  Now, 
I  quite  admit  that  upon  the  documents  no  such  contract 
exists  at  all  so  far  as  the  defendants  are  concerned.  They 
prove  only  a  contract  between  the  plaintiff  and  the  Smith- 
field  Club.  The  way  in  which  it  struck  my  mind  in  the 
course  of  the  argument,  and  the  wa)^  in  which  I  am  not  con- 
vinced that  it  may  not  be  proi)erly  put,  is  this,  that  the  true 
view  of  the  case  is  that  the  Smithfield  Club  conduct  the 

(»)  Law  Rep.,  1  H.  L.,  114.      («)  10  C.  B.  (N.S.),  480.    •  (")  Law  Rep.,  1  H.  L.,  115. 
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ahow,  but  that  they  conduct  it  on  the  premises  of  third  per- 
sons, viz.,  the  defendants,  and  that  they  contract  as  between 
themselves  and  the  exhibitors  that  the  stock  and  imple- 
ments shall  be  exhibited  on  the  defendants'  premises  ac- 
495]  cording  *to  certain  conditions  which  are  to  bind  them ; 
and  further  they  contract,  in  the  event  of  what  has  hap- 
pened here,  viz.,  a  misdelivery  of  stock  exhibited,  that  the 
Smithfield  Club  shall  be  in  no  way  answerable  to  the  plain- 
tiff. My  mind  is,  however,  by  no  means  free  from  doubt 
whether  from  the  receipt  of  the  animals  by  the  defendants 
upon  their  premises  through  the  hands  of  a  man,  be  he  con- 
tractor or  be  he  servant,  employed  and  paid  by  them  to 
receive  and  to  redeliver,  there  is  not  an  implied  contract 
between  them  and  the  exhibitors  for  the  breach  of  which 
they  may  be  liable.  My  impression  is  not  sufficiently  strong 
to  induce  me  to  differ  from  the  rest  of  the  court,  and  there- 
fore I  concur,  though  with  some  hesitation,  that  the  rule  to 
enter  a  verdict  for  tlie  defendants  should  be  made  absolute. 

Hule  absolute. 

Feb.  17.  The  plaintiffs  appealed  against  this  decision, 
and  the  appeal  was  argued  by  Heischetl^  Q.C.,  and  Candy ^ 
for  the  appellants:  Day^  Q.C.,  Ordntham^  and  Wheeler^ 
for  the  respondents,  not  being  called  upon. 

The  Court  (James  and  Mellish,  L.J  J.,  Bag^Uay,  J.  A., 
Mellor,  J.,  and  Cleasby,  B.)  affirmed  the  decision  of  the 
court  below,  being  of  opinion  that  there  was  no  privity  of 
contract  between  the  plaintiff  and  the  defendants  as  to  the 
receipt  and  redelivery  of  the  stock,  and  no  duty  for  the 
breach  of  which  they  could  be  held  responsible. 

Judgment  affi/rmed. 

Solicitors  for  plaintiff :  Angell  &  Imbert-Terry. 

Solicitors  for  defendants :  Kingsford^  Dormer  &  Kings- 
ford. 

• 

A  person  or  corporation  is  not  ordi-        New  Hampihire:    Wright  v.  Hoi- 

narily  liable  for  the  acts  or  the  negli-  brook,  52  N.  H.,  120,  overruling  Bash 

gence  of  a  contractor  or  his  servants  :  v.  Stelnman,  1  Bos.  &  Pall.,  ^4,  and 

9  Eng.  Rep.,  228-^  note.  qaestioning  Stone  v,  Clieshire,  etc.,  19 

See    note    to    Richardson    «.   Great  N.  H.,  427. 
Eastern,  etc.,  ante,  p.  299.  New  York:   Earl  d.  Beadleston,  42 

Oanada,  Upper:   Woodhill  «.  Great  N.  Y.  Superior  Court  Rep.,  294;  King 

Western,  etc.,  4  C.  PL,  449  ;  Browne  «?.  New  York  Cent.,  etc.,  66  N.  Y.,  181; 

«.   Brockville.  etc.,   20   Q.    B.,    202;  McCaflferty  t>.  Spujten  Duvvil,  etc.,  61 

Johnston  «.  Haatie,  30  Q.  B.,  232.  N.  Y.,  178,  48  How.  Pr.,  44 ;  Blake  c. 

See  Torpy  tJ.  Grand  Trunk,  etc.,  30  Ferris,  5  N.  Y.,  48;   Gardner  «.  Ben- 

U.  C.  Q.  B.,  446.  nett,  38  N.  Y.  Superior  Court  Rep., 

Oonnectiout :  Lawrence  «.  Shipman,  197;  Gilbert  «.  Beach,  5  Bosw.,  445, 

89  Conn.,  586.  16  N.  Y.,  608  ;•  Potter  c.  Seymour,  4 

Kentucky:    Robinson  o.  Webb,  11  Bosw.,  140;   Clare  v.  National,  etc.. 

Bush,  464.  14  Abb.  Pr.,  N.S.,  326. 
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Pennsylvania:.  Wray  v.  Evans,  80  Spuj-ten  Duyvil,  etc.,  61  N.  Y.,  179; 

Penn.  St.  R.,  102;  Reid  v.  Allegheny  Creed  v.  Hartnaan,   29  N.  Y.,  591,  8 

City,  79  Penn.  St.  R.,  800.  Bosw.,  123;   Irvin  v.  Wood,  4  Rob., 

Wisoonain:    Haadhausen  v.  Bond,  138,  148,51  N.  Y.,  224;   Robinson  v. 

36  Wise..  29.  Webb,  11  Bush  (Ky.),  464  ;  Hundhau- 

Where,  however,  the  injury  necessarl-  sen  v.  Bond,  86  Wise.,  29. 

ly  results  directly  and  proximately  from  Any  interference,  assumption  of  con- 

theacts  which  the  contractor  has  agreed  trol,  or  directions  given  by  the  owner, 

to  perform  is  authorized  by  his  employer  of  buildings,  erected  for  nim  by  con - 

to  do,  or  is  occasioned  by  the  omission  of  tractors  under  a  special  agreement  giv- 

Bome  duty  incumbent  on  him,  or  is  an*  ing  the  latter  the  control  of  the  work, 

act  which  the  employer  has  no  lawful  renders  him  personally  liable  for  inju- 

right  to  perform,  and  not  from  negli-  ries  caused  to  third  persons  by  the  neg- 

gence  or  carelessness  in  the  manner  of  ligent  conduct  of  such  contractors,  in 

performance  by  the  contractor,  the  em-  work  done  in  obedience  to  such  direc- 

ployer  is  also   liable    to  the  injured  tions :   Ueiferman  9.  Benkard,  1  Rob., 

party,  and  an  action  will  lie  against  the  432. 

employer  and  contractor  Jointly  :   Earl  See  however  Gardner  v.  Bennett,  88 

«.  Beadleston,  42  N.  Y.  Superior  Court  N.  Y.  Superior  Court  Rep.,  197  ;  Kelly 

Rep.,  394 ;  King  v.  New  York  Cent.,  «.  Mayor,  11  N.  Y.,  482  ;  Blake  «.  Fer- 

etc,   66  N.   Y.,   181 ;    McCafferty  v,  ris,  5  N.  Y.,  48. 


[1  Common  Pleas  Division,  496.] 
Feb.  18,  1876. 
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England. 

Admini^raiitm  SuU — Order  far  taking  an  Account  of  Dthtg  and  Liahilities  affecting 
the  peraonal  Estate  of  Intetttate,  under  23  db  24  Fie/,  c,  88,  8.  14 — Set-off-- Counter- 
claim—Judicature  Act,  1875,  Order  xix,  Bute  8. 

To  an  action  by  an  administrator  for  the  balance  of  the  Intestate's  banking  account 
at  the  time  of  his  death,  the  defendants  in  their  statement  of  defence  sought  to  avail 
themselves,  either  by  way  of  set-off  or  of  counter  claim,  of  a  debt  due  to  th(ftn  from 
the  intestate  as  one  of  several  makers  of  a  promissory  note  for  £1,000,  which  did  not 
become  due  until  after  the  intestate's  death.  Reply,  that,  before  action,  an  order 
Avas  made  in  an  administration  suit  in  the  Chancery  Division,  to  take  an  account  of 
the  debts  and  liabilities  affecting  the  personal  estate  of  the  deceased,  of  which  the 
defendants  before  action  had  notice;  and  that,  under  s.  14  of  23  A  24  Vict.  c.  38, 
equity  would  restrain  any  proceedings  on  the  note  until  the  account  had  been  taken. 
On  demurrer  to  this  reply : 

Held, — upon  the  authority  of  Rees  v.  WoUa  (II  Ex.  410),  that  the  claim  in  respect 
of  the  promissory  note  could  not  be  relied  on  as  a  set-off;  and  that,  in  accordance 
with  the  practice  in  equity,  the  defendants  must  under  the  circumstances  be  re- 
strained from  setting  it  up  by  way  of  counter  claim,  and  be  left  to  prove  for  it  in 
the  administration  suit. 

Statement  of  claim,  23d  November,  1875. 

1.  Frederick  Palmer  Martindale  (hereinafter  called  the 
deceased)  died  on  the  9th  of  August  last,  and  on  the  20th 
of  September  following  letters  of  administration  were  duly 
granted  to  the  plaintiff,  who  was  a  creditor  of  the  deceased. 

2.  The  defendants  are  bankers,  and  had  in  their  posses- 
sion at  the  date  of  the  death  of  the  deceased  a  balance  due 
to  him  of  £80  7^.  3d. 
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3.  On  or  about  the  27th  of  September,  the  plaintiff,  as  ad- 
ministrator of  the  deceased,  demanded  payment  of  this 
balance,  which  was  refused. 

The  plaintiff,  as  administrator  of  the  deceased,  claims, 
1.  £80  Is.  3d,,  together  with  interest  thereon  from  the  date 
of  application  for  payment  up  to  execution  ;  2.  such  further 
or  other  relief  as  the  nature  of  the  case  may  require. 

Statement  of  defence  and  counter  claim,  30th  November, 
1875. 

1.  On  the  21st  of  April,  1875,  the  deceased  and  certain 
other  persons  made  their  joint  and  several  promissory  note, 
whereby  they  jointly  and  severally  promised  to  pay  to  the 
497]  defendants  or  *their  order  tne  sum  of  £1,000  four 
months  after  date,  for  value  received. 

2.  The  note  became  due  on  the  24th  of  August,  1875 ;  but 
neither  the  deceased,  or  the  plaintiff  on  behalf  of  the  de- 
ceased, nor  any  of  the  said  other  makers  of  the  note  have 
paid  the  same,  and  the  said  note  remains  still  due  and  unpaid. 

3.  The  defendants  claim  from  the  plaintiff,  as  adminis- 
trator of  the  deceased  as  aforesaid,  the  amount  of  the  said 
note  and  interest  thereon  to  judgment,  and  such  further  and 
other  relief  as  the  nature  of  the  case  may  require. 

Reply,  21st  December,  1875. 

1.  The  plaintiff  relies  by  way  of  defence  to  the  defendants' 
counter  claim,  as  a  matter  of  equity,  that  the  promissory 
note  mentioned  in  the  defendants'  counter  claim  was  made 
by  the  deceased  jointly  and  severally  with  certain  other 
persons  as  a  callateral  security  for  the  repayment  of  money 
lent  by  the  defendants  to  the  Equitable  Permanent  Land, 
Building,  and  Investment  Society,  and  did  not  become  due 
till  after  the  death  of  deceased. 

2.  On  the  2d  of  November,  1875,  an  order  was  made  in 
the  Chancery  Division  to  take  an  account  of  the  debts  and 
liabilities  affecting  the  personal  estate  of  the  deceased,  and 
before  action  notice  was  given  to  the  defendants  that  their 
claim,  if  any,  would  be  adjudicated  upon  in  due  course. 

3.  Under  the  provisions  of  23  &  24  Vict.  c.  38,  any  pro- 
ceedings at  law  in  respect  of  the  said  promissory  note  might 
and  would  have  been  restrained  until  the  account  directed 
by  the  above  order  had  been  taken,  which  has  not  yet  taken 
place. 

Demurrer,  4th  January,  1876. 

The  defendants  demur  to  the  plaintiffs  reply,  on  the 
ground  that  the  plaintiff  does  not  sliow  that  the  defendants 
nave  not  a  right  to  retain  in  their  hands  the  balance  due  to 
the  deceased  and  now  sought  to  be  recovered  from  the  de- 
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fendants  by  the  jSlaintiff  in  his  statement  of  claim,  and  upon 
other  grounds  sufficient  in  law  to  sustain  this  demurrer. 

Mansel  Jones^  in  support  of  the  demurrer :  The  plaintiflE 
can  be  in  no  better  position  than  the  intestate  was  in  at  the 
time  of  *his  death.  At  that  time  the  bank  owed  the  [498 
intestate  £80  7^.  '6d.^  and  they  had  a  claim  against  him  on 
a  promissory  note  (which  was  not  then  due)  for  £1,000. 
The  plea  is  good  by  way  of  set-off,  and  the  replication  is  no 
answer  to  it.  There  is  no  allegation  that  the  note  has  been 
paid  by  the  other  parties  to  it;  therefore  j^rima. /acid  the 
money  is  due  from  the  deceased.  Set-off  has  the  same 
effect  as  a  counter  claim  :  Order  XIX,  Rule  3. 

[Brett,  J. :  Can  there  be  any  doubt  that  a  court  of 
equity  would  under  23  &  24  Vict.  c.  38,  s.  14  (*),  have 
restrained  the  defendants,  if,  instead  of  a  set-off  or  counter 
claim,  this  had  been  an  original  action  %] 

No  doubt  a  court  of  equity  would  have  restrained  a  pro- 
ceeding at  law  pending  the  administration  suit,  upon  a 
proper  application.  Still  it  is  competent  to  this  court, 
under  s.  24,  subs.  7,  of  the  Judicature  Act  of  1853,  to  do 
complete  justice  between  the  parties.  This  is  a  claim  in 
respect  of  which  the  defendants  would  have  had  a  clear 
right  of  set-off  in  bankruptcy :  Alsager  v.  Ourrie{^\ 

Prideaux^  Q.C.  (Castte  with  him),  contra:  Alsager  v. 
OurrieC)  was  a  case  of  mutual  credit  under  the  Bankrupt 
Act,  6  Geo.  4,  *c.  16,  s.  50.  The  plaintiff's  claim  here  [499 
is  for  a  debt  due  from  the  defendants  to  the  intestate  in  bis 
lifetime :  the  defendants'  counter  claim  is  in  respect  of  a 

(')  23  <&  24  Vict.  c.  88,  s.  14 :  "The  estate  of  the  deceased,  by  reason  of  any 

order  to  take  an  account  of  the  debts  and  debt  or  liability  due  from  the  estate  of 

liabilities  affecting  the  personal  estate  of  the  deceased,  upon  such  notice  and  terms 

a  deceased  person  pursuant  to  s.  19  of  18  and  conditions  (if  any)  as  to  the  said  court 

<fe  14  Vict.  c.  85,  may  be  made  immedi-  or  judge  shall  seem  just;  and  the  judge, 

ately  or  at  any  time  after  probate  or  let-  in  taking  an  account  of  debts  and  llabili- 

tere  of  administration  shall   have  been  ties  pursuant  to  any  such  order,  shall,  on 

granted ;  and  such  order  may  be  made  the  application  of  the  executors  or  admin- 

either  by  the  Court  of  Chancery  upon  mo-  istrators,  be  at  liberty  to  direct  that  the 

tion  or  petition  of  course,  or  by  a  judge  of  particulars  only  of  any  claim  or  claims 

the  said  court  sitting  at  chambers,  upon  a  which  may  be  brought  m  pursuance  of  any 

summons  in  the  form  used  for  originat-  such  order  shall  be  certified  by  his  chief 

ing  proceedings  at  chambers;  and,  after  clerk  without  any  adjudication  thereon; 

any  such  order  shall  have  been  made,  the  and  any  notice  for  creditors  to  come  in 

said  court  or  judge  may,  on  the  applica-  which  may  be  published  in  pursuance  of 

tion  of  the  executors  or  administrators,  any  such  order  shall  have  the  same  force 

by  motion  or  summons,  restrain  or  sus-  and  effect  as  if  such  notices  had  been  given 

pend,  until  the  account  directed  by  such  by  the   executors   or   administrators   in 

order  shall  have  been  taken,  any  proceed-  pursuance  of  the  29th  section  of  tlie  22  <& 

mgs  at  law  against  such  executors  or  ad-  28  Vict.  c.  85.'~ 
ministrators  by  any  person  having  or        {^)  12  M.  <b  W.,  751. 
claiming  to  have  any  demand  upon  the 
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promissory  note  signed  by  the  intestate*  as  surety,  and 
which  was  not  due  until  after  his  death.  That  could  not 
be  made  the  subject  of  a  set-oil.  In  Beckwith  v.  Bullen  (*), 
it  was  held  that  there  is  no  right  either  at  law  or  in  equity 
.to  deduct  a  loss  on  a  policy  underwritten  by  a  testator  with 
a  broker,  from  the  amount  due  to  the  executors  for  premi- 
ums from  the  same  broker,  though  the  circumstances  are 
such  as  in  case  of  bankruptcy  would  support  a  plea  of 
mutual  credit.  So,  in  Rees  v.  Watts  (')  it  was  held  by  the 
Exchequer  Chamber  that,  to  an  action  by  an  administrator 
who  sues  in  his  representative  character  for  a  debt  due 
after  the  death  of  the  intestate,  the  defendant  cannot  set  off 
a  debt  due  to  him  from  the  intestate  in  his  lifetime.  Sir 
John  Coleridge,  in  delivering  the  judgment  of  the  court, 
thpre  saysQ:  *'The  words  of  the  statute  (*)  upon  which 
the  question  in  the  cause  depends  are  these, — '  Where  there 
are  mutual  debts  between  tne  plaintiff  and  defendant,  or, 
if  either  party  sue  or  be  sued  as  executor  or  administrator, 
where  there  are  mutual  debts  between  the  testator  or  intes- 
tate and  either  party,  one  debt  may  be  set  against  the  other.' 
The  expressions  are  not  very  happily  chosen,  but  the  mean- 
ing seems  to  us  very  clear.  The  case  of  mutual  debts  was 
to  be  provided  for,  and  the  necessity  for  cross  actions  in 
such  cases  put  an  end  to.  In  the  first  branch  of  the  sen- 
tence, the  simplest  case  is  mentioned, — that  of  mutual  debts 
between  two  living  persons, — that  is,  of  debts  existing  be- 
tween them,  contracted  respectively  in  their  individual  char- 
acter. In  the  second,  the  case  supposed  is  that  of  one  of 
these  mutual  debtors  dying  and  being  represented  by  an 
executor  or  administrator,  in  which  case  such  representative 
will  stand,  in  relation  to  the  survivor,  if  suing  or  being 
sued,  exactly  in  the  same  situation  as  his  testator  or  intes- 
tate would  have  stood  in,  and  the  same  right  of  set-off  is 
given.  In  this  latter  case  it  is  quite  as  necessary  as  in  the 
former  that  the  debts  should  originally  have  existed  be- 
tween the  two  living  parties.  The  executor  or  administrator 
500]  to  come  within  the  statute  must  sue  or  be  sued  *neces- 
sarily  in  his  representative  character:  if  not,  although  he 
may  be  called  executor,  he  is  really  a  third  party  intro- 
duced (whereas  it  is  essential  that  there  should  oe  only  two 
concerned),  and  the  mutuality  of  the  debts,  without  which 
there  can  be  no  set-off,  does  not  exist."  The  debt  sought 
to  be  set  off  here  never  was  a  debt  due  from  the  intestate. 

(«)  8  E.   «fe  B.,  683;  27   L.  J.  (Q.B.).        (')  H  Ex.,  at  p.  414. 
162.  (•»)  2  Geo.  2,  c.  22,  t.  18, 

O  11  Ex.,  410;  26  L.  J.  (Ex.),  30. 
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equity  rfeq^uires  mutuality  of  parties,  as  well  as  law.  Lord 
Selborne,  m  delivering  judgment  in  the  Court  of  Appeal  in 
He  Faraguassxt  Steam  Tramway  Co,,  Black  &Co.^s  vase  {') 
says :  "What  is  the  ordinary  law  of  set-off?  It  is  what  in 
the  civil  law  was  called  •  compensation,  and  simply  means 
this, — thstt,  when  you  have  got  two  cross  demands  of  a 
nature  substantially  the  same,  and  due  to  and  from  A.  and 
B.  in  the  same  right,  that  is  to  say,  when  the  one  is  a  cred- 
itor in  his  own  right  and  debtor  also  in  his  own  right  to  the 
other,  the  one  debt  may  be  set  off  against  the  other  at  the 
option  of  the  party  from  whom  payment  is  demanded.  But 
it  is  essential  in  such  cases  that  the  rights  should  be  sub- 
stantially the  same.  If  they  were  apparently  the  same 
at  law,  but  different  in  equity,  set-off  would  not  be  allowed 
here;  jior  do  I  suppose  that,  in  the  present  state  of  the 
law  (•),  it  would  be  allowed  at  common  law  either." 

Then,  if  the  defendants  are  only  entitled  to  avail  them- 
selves of  this  defence  by  way  of  counter  claim,  which  is 
equivalent  to  a  cross  action,  a  court  of  equity  would  clearly  - 
have  restrained  the  defendants  before  the  passing  of  the 
Judicature  Acts :  Jie  Gol^  s  Estate  (*) ;  Miadleton  v.  Pol- 
lock (^)  :  and  this  court  will  now,  under  Order  XIX,  Bule  3, 
do  the  same  (*). 

Cur.  adv.  wit 

Feb.  18.  Brett,  J. :  In  this  case,  which  was  argued  be- 
fore us  *yesterday,  the  facts  as  admitted  by  the  de-  [501 
murrer  are,  that  the  plaintiff  as  administrator  of  F.  P.  Mar- 
tindale,  deceased,  is  entitled  to  demand  from  the  defen- 
dants, his  bankers,  £80  7^.  3^.,  being  the  balance  of  his 
account  in  their  hands  at  the  time  of  his  decease  ;  but  that 
the  defendants  have  a  claim  against  the  estate  of  the  de- 
ceased for  £1,000,  the  amount  of  a  promissory  note  given  to 
them  by  the  deceased.  That  promissory  note,  which  was 
made  in  .the  lifetime  of  the  intestate,  did  not  become  due 
nntil  after  his  decease  ;  therefore  the  defendants  could  not 
have  claimed  the  amount  from  him  in  his  lifetime.  That 
being  the  state  of  things  on  the  claim  and  counter  claim  or 
set-off,  the  replication  shows  that,  after  the  death  of  the  in- 

Q)  Law  Rep.,  8  Ch.,  264,  261.  Bench  were  not  aware  of  it)  that  through 

(')  At  the  close  of  1872.  the  medium  of  a  court  of  equity,  the  cred- 

(^  17  L.  T.,  494.  itors  of  deceased  insolvent  may  always  be 

if)  Law  Rep.,  20  £q.,  616.  compelled  to  take  an  equal  distribution  of 

(*)  Reference  was  made  to  a  dictum  of  the  assets.     It  was  only  necessary  for  a 

Sir  James  Mansfield,  in   Brady  v.  Sheil  'friendly  bill  to  be  filed  against  the  ex- 

(1  Camp.  148),  to  this  effect, — *'  He  wished  ecutor  or  administrator,  to  account ;  after 

it  were  more  generally  known  (for  he  bo-  which,  the  Chancellor  would  enjoin  any 

liered  that  lawyers  in  the  court  of  King^s  of  the  creditors  from  proceeding  at  law. 

17  Eng.  Rep.  49 
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testate,  an  order  was  made  in  the  Chancery  Divisibn  of  the 
High  Court  to  take  an  account  of  the  debts  and  liabilities 
aiSfecting  the  personal  estate  of  the  deceased,  and  that  notice 
was  given  to  the  defendants  that  their  claim,  if  any,  would 
be  adjudicated  upon  in  due  course  ;  and  that,  according  to 
the  practice  of  that  Division  under  23  &  24  Vict.  c.  38,  any 

Proceedings  at  law  in  respect  of  the  promissory  note  woula 
B  restrained  until  the  account  directed  by  the  order  had 
been  taken.  To  this  replication  there  is  a  demurrer ;  and  it 
was  argued  on  behalf  of  the  plaintiff  that  he  is  entitled  to 
judgment  for  the  £80  7^.  3d.,  and  that  the  defendants  can- 
not set  up  any  counter  claim  in  respect  of  the  promissory 
note.  The  first  point  taken  was,  that  this  statement  of  de- 
fence could  not  be  relied  on  as  a  set-oiBf,  b^jause  not  specifi- 
cally stated  to  be  so  claimed  ;  and  Order  XIX,  Rulp  10,  of 
the  Judicature  Act,  1876,  was  relied  on.  But  it  seems  to 
me  that  there  is  no  ground  for  the  objection.  I  take  the 
decisions*  to  amount  to  this,  that  a  statement  of  defence  may 
set  out  facts  to  show  that  the  plaintiff  never  had  any  claim, 
or  that,  if  the  claim  of  the  plaintiff  be  good,^  the  defendant 
can  by  payment,  set-off,  or  counter  claim,  equal  or  overtop 
.the  plaintiff's  claim.  Upon  this  demurrer,  therefore,  we 
must  consider  the  case  first  as  if  we  were  sitting  as  a  court 
of  law  under  the  old  system,  and  next  as  if  we  were  a  court 
of  equity,  and  see  if  there  is  any  and  what  difference.  Now, 
there  is  no  doubt  the  plaintiff's  claim  is  a  good  one,  and 
therefore  prima  facie  the  plaintiff  would  be  entitled  U)  the 
£80  7^.  3d. ;  and  at  law  the  first  question  would  be  whether 
the  defendants'  claim  would  be  a  good  subject  of  set-off. 
502]  The  case  *of  Hees  v.  Watts  {')  seems  to  be  a  distinct 
authority  to  show  that  it  could  not  he  relied  on  as  a  set-off. 
It  is  not  brought  within  the  terms  of  the  Statute  of  Set-off. 
The  plaintiff's  claim  is  a  claim  by  the  administrator  of  a 
deceased  person  for  a  debt  due  to  the  intestate  in  his  life- 
time. The  claim  which  is  set  up  in  opposition  to  that  is  in 
respect  of  a  debt  which  accrued  due  from  the  estate  after 
the  death  of  the  intestate.  The  words  of  the  Statute  of  Set- 
off, as  interpreted  by  that  case,  show  that  the  defendants' 
claim  is  one  which  could  not  be  set  off,  and  therefore  at 
common  law  the  plaintiff  would  have  been  entitled  to  iudg- 
ment  for  the  £80  7s.  3d.,  without  any  deduction,  and  the 
defendants  would  have  been  driven  to  a  cross  action.  The 
question  now  is,  what  is  the  state  of  things  under  the  new 
system  of  procedure  under  the  Judicature  Acts  ?  It  follows 
from  what  I  have  said  that  at  common  law  the  defendants' 

0)  11  Ex.,  410;  26  L.  J.  (Ex.),  30. 
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claim  would  have  been  a  matter  not  of  set-off  but  of  counter 
claim.  In  equity  this  exact  state  of  things  never  could  have 
existed.  The  question  would  have  been  raised  either  in  an 
administration  suit  or  under  such  an  order  as  is  mentioned 
in  the  replication.  The  course  of  proceeding  would  have 
been  this.     The  defendants  would  have  been  called  upon  to 

fiay  a  debt  of  £80  7^.  Sd.  due  to  the  estate  of  the  intestate, 
f  they  •disputed  their  liability,  the  court  of  equity  would 
have  directed  the  administrator  to  bring  an  acftion  at  law  ; 
and  the  plaintiff  would  have  recovered  iudgment  and  had 
execution,  and  the  amount  recovered  would  have  been  assets 
in  his  hands.  If  they  did  not  dispute  their  liability,  they 
would  have  admitted  that  they  were  debtors  to  the  estate  to 
the  amount  of  £80  75.  Sd.;  but,  under  the  circumstances 
admitted  on  this  record,  they  would  have  claimed  as  against 
the  testator's  estate  in  respect  of  the  £1,000  promissory  . 
note.  The  first  question  in  the  administration  suit  would 
have  been  whether  this  claim  could  have  been  relied  on  un- 
der the  Statute  of  Set-off.  If  it  could,  the  court  would  have 
held  that  the  defendants  were  entitled  to  set  off  the  amount 
of  their  claim  and  rank  as  creditors  for  the  difference :  but, 
upon  the  admitted  facts  here,  the  court  of  equity  would 
have  held  that  the  claim  was  not  within  the  Statute  of  Set- 
off, and  would  have  insists  upon  the  plaintiff's  claim  of 
£80  75.  3d.  being  paid;  and,  when  the  rest  *of  the  [503 
assets  of  the  estate  had  been  received,  the  defendants  would 
have  been  entitled  to  prove  as  creditors  and  to  take  a  divi- 
dend with  the  rest:  In  other  words,  they  would  have  been 
obliged  to  pay  the  £80  7s.  3d.  at  once ;  and  ultimately  they 
woidd  get  a  dividend  on  the  £1,000.  In  this  state  of  things, 
what  course  are  we  to  adopt  ?  Seeing  that  there  can  be  no 
set-off,  what  are  we  to  do  with  this  claim  and  counter  claim ! 
It  is  obvious  that  the  demurrer  to  the  replication  cannot  be 
supported.  The  statement  of  claim,  counter  claim,  and 
replication  being  good,  we  must  give  judgment  according  to 
the  principles  of  equity.  The  result  is  that  the  plaintiff 
must  have  judgment  for  his  debt  and  costs,  including  the 
costs  of  the  demurrer;  the  defendants  being  at  liberty  to 
prove  for  the  £1,000  in  the  administration  suit,  and  to  re- 
ceive a  dividend  thereon  ratably  with  the  other  creditors  of 
the  intestate. 

Archibald,  J. :  I  am  of  the  same  opinion.  This  precise 
question  could  not  have  arisen  under  the  old  procedure : 
but  we  are  bound  to  apply  the  doctrine  of  equity  as  far  as 
it  is  applicable.  The  plaintiff's  claim  is  for  a  debt  due  to 
the  estate  of  the  intestate  as  the  balance  of  his  banking  ao- 
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count.with  the  defendants,  as  his  bankers.  The  defendants 
in  their  statement  of  defence  and  counter  claim  seek  to  avail 
themselves  of  a  set-off ;  and  I  agree  with  my  Brother  Brett 
that  the  form  in  which  it  is  pleaded  would  have  been  suflScient 
if  the  subject-matter  had  been  one  which  could  have  been 
relied  on  as  a  set-off.  But,  as  the  claim  in  respect  of  the 
£1,000  promissory  not^  did  not  mature  in  the  lifetime  of  the 
maker  (the  intestate),  it  cannot  be  set  off  against  a  debt 
due  to  the  deceased  in  his  lifetime :  both  debts  must  be  due 
in  the  same  right :  Hees  v.  Watts  (*).  If  therefore  it  stood 
as  a  claim  of  set-off,  it  would  be  no  answer  to  the  action. 
It  is  then  relied  upon  as  a  counter  claim.  The  replication 
thereto  alleges  that  an  order  was  made  in  the  Chancery 
Division  to  take  an  account  of  the  debts  and  liabilities  affect- 
ing the  personal  estate  of  the  deceased,  and  before  action 
notice  was  givign  to  the  defendants  that  their  claim,  if  any, 
would  be  adjudicated  upon  in  due  course  ;  and  that,  under 
504]  the  provisions  oi  23  &  24  Vict.  c.  38,  s.  14,  *any  pro- 
ceedings at  law  in  respect  of  the  said  promissory  note  might 
and  would  have  been  restrained  until  the  account  directed 
bv  the  above  order  had  been  taken,  which  has  not  yet  taken 

Juace.  If  this  counter  claim  on  the  promissory  note,  there- 
ore,  had  before  the  passing  of  the  Judicature  Acts  been 
made  the  subject  of  an  independent  action  after  the  making 
of  such  an  order  as  that  reierred  to,  the  bank  would  have 
been  restrained  by  the  Court  of  Chancery  from  proceeding 
at  law.  Now,  we  are  asked  to  give  effect  to  tne  counter 
claim  as  if  it  had  been  an  independent  action.  It  comes, 
therefore,  to  this  :  the  defence  is  not  available  as  a  set-off ; 
and,  if  relied  on  as  a  counter  claim,  we  are  bound  to  re- 
strain the  defendants  from  taking  any  further  proceedings 
in  the  action.  The  plaintiff  will  consequently  be  entitled  to 
judgment  and  execution  for  the  £80  7^.  Bd.  and  costs ;  the  de- 
murrer will  be  overruled ;  further  proceedings  on  the  counter 
claim  will  be  restrained ;  and  the  defendants  will  be  at  liberty 
to  prove  in  the  administration  suit  for  the  amount  due  to 
them  for  principal  and  interest  on  the  promissory  note. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  I  will  only  add 
that  I  have  looked  carefully  to  see  if  there  was  any  prin- 
ciple which  should  require  a  different  rule  as  to  set  off  in 
equity  from  that  laid  down  by  the  Court  of  Exchequer 
Cbamber  in  Hees  v.  Watts  (*) :  but  I  find  none.  Then,  as  to 
the  form  of  the  order.  It  would  obviously  be  wrong  to  give 
the  defendants  judgment  in  respect  of  their  counter  claim: 
that  would  entail  consequences  more  extensive  than  would 

0)  11  Ex.,  410;  26  L.  J.  (Ex.),  80. 
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at  first  sight  appear.  Of  course  the  defendants  are  not  en- 
titled to  any  costs,  their  claim  under  the  promissory  note 
liaving  been  asserted  after  decree  and  after  notice.  The 
proper  order  under  the  circumstances  therefore  will  be  that 
which  I  have  put  in  writing,  and  which  is  as  follows : 

"  Overrule  tbe  demurrer ;  and,  the  parties  admitting  that 
there  are  no  facts  in  dispute,  let  the  plaintiff  be  at  uberty 
to  sign  judgment  against  the  defendants  for  £80  7^.  3d., 
and  the  costs  of  the  action  and  demurrer  (such  costs  to  be 
taxed) ;  and  stay  all  further  proceedings  by  the  defendants  in 
this  action,  with  liberty  to  them  *to  prove  against  the  [505 
estate  of  the  deceased  for  the  principal  and  interest  due  on 
the  promissory  note  mentioned  in  their  statement  of  defence 
and  counter  claim." 

Judgraent  accordingly. 

Solicitors  for  plaintiff :  Cohhold  &  Woolley. 

Solicitors  for  defendants :  WildCy  Berger\  Moore  &  Wilde. 


[1  Common  Pleas  Division,  605.] 
April  26,  1876. 

Tribe  and  Others  v.  Tatlok. 

Principal  and  Agmt — Agent* s  Bight  to  Commianan — Sfect  of  Admisnotu  at  (he  THal. 

The  defendant,  being  in  want  of  additional  capital  in  his  bnsiness,  on  the  10th  of 
June,  1873,  wrote  to  the  plaintiffs  (accountants  in  London  with  whom  he  had  been 
in  correspondence  on  the  subject),  as  follows :  "  The  premises  of  the  B.  Works  in 
this  town  are  my  property  solely,  but  the  business  of  it  is  carried  on  by  myself  and 
my  partner.  In  case  of  your  introducing  a  purchaser  of  all  the  premises,  or  part 
of'  them,  of  whom  I  shall  approve,  or  in  case  of  your  introducing  capital  which  I 
should  accept,  1  could  pay  you  a  commission  of  6  per  cent,  on  the  amount  in  either 
ease,  proyioed  no  one  else  is  entitled  to  a  commission  in  respect  of  the  same  intro- 
duction." The  plaintif]^  succeeded  in  introducing  one  W.  to  the  defendant,  who  ad- 
vanced him  by  way  of  loan  a  sum  of  £10,000,  upon  which  the  plaintiffis  received 
the  agreed  commission.  Some  few  months  afterwards  the  defendant  and  W.  entered 
into  an  agreement  for  a  partnership,  on  which  occasion  W.  made  a  further  advance 
of  £4.000  by  way  of  capital  to  the  concern.  The  plaintiffs  claimed  commission  upon 
this  further  "advance ;  and,  in  an  action  brought^  to  enforce  their  claim,  they  admit- 
ted that  the  advance  of  the  £4,000  was  not  contemplated  at  the  time  of  the  advance 
of  the  £10,000,  but  that  the  £4,000  was  advanced  solely  in  consequence  of  the  nego- 
tiation for  the  partnership  between  the  defendant  and  W. : 

Ndd,  that  the  plaintiffs  were  not  entitled  to  commission  on  this  second  advance. 

The  first  count  of  the  declaration  stated  that  the  plaintiflfs 
carried  on  business  under  the  style  or  firm  of  Barnard 
Clarke,  McLean  &  Co.,  and  the  defendant,  by  a  certain  in- 
strument in  writiug  addressed  to  the  plaintiflfs  and  signed 
by  the  defendant,  promised  the  plaintiflfs  in  the  words  and 
figures  following,  that  is  to  say, — 
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14  Hamilton  Sq.,  Birkenhead,  10  Juriey  1873. 

Messrs.  Barnard  Clarke,  McLean  &  Co.,  Lothbury. 

Gentlemen, — The  land  and  premises  of  the  Britannia 
Works  in  this  town  are  my  property  solely,  but  the  bnsi- 
506]  ness  of  it  is  carried  on  by  myself  and  my  partner.  *In 
case  of  your  introducing  a  purchaser  of  all  the  premises,  or 
part  of  them,  of  whom  I  shall  approve,  or  in  case  of  your 
introducing  capital  which  I  shouM  accept,  I  could  pay  you 
a  commission  of  6  per  cent,  on  the  amount  in  either  case, 
provided  no  one  else  is  entitled  to  a  commission  in  respect 
of  the  same  introduction. 

I  cannot,  however,  place  this  exclusively  and  indefinitely 
in  your  hands;  but  must  have  the  liberty  to  accept  or 
reject  any  offer  made  by  yourselves  for  your  friends  at  any 
time  durmg  the  negotiation ;  and,  unless  I  accept  an^  offer, 
no  commission  is  to  be  paid  by  me.  I  do  not  mention  this 
with  the  idea  of  at  once  opening  up  other  channels  for  ac- 
complishing my  object  as  against  your  own  efforts,  but 
merely  to  retain  the  power  over  my  property  in  case  I  should 
require  to  exercise  it  in  any  other  direction ;  and  this  you 
will  see  is  only  reasonable  and  proper. 

(Signed)  J.  Taylor. 

Averment,  that  the  persons  to  whom  the  said  instrument 
was  addressed  were  the  plantiffs,  and  the  name  J.  Taylor 
attached  to  the  said  instrument  was  the  signature  of  the  de- 
fendant; and  that  they,  the  plaintiffs,  did  at  divers  times 
introduce  capital  to  the  defendant,  and  the  defendant  ac- 
cepted the  same,  and  that  all  conditions  were  fulfilled  and 
all  times  elapsed  and  all  things  happened  necessary  to  en- 
title, and  nothing  happened  to  disentitle,  the  plaintiffs  to 
maintain  this  action  in  respect  of  the  matters  hereinafter 
mentioned :  Breach,  that,  although  the  defendant  had  paid 
to  the  plaintiffs  a  commission  of  5  per  cent,  on  part  of 
the  amount  of  capital  introduced  by  the  plaintiffs  to  the 
defendant ;  yet  the  defendant  had  not  paid  to  the  plain- 
tiffs a  commission  of  5  per*cent.  on  the  residue  of  the  amount 
of  capital  introduced  by  the  plaintiffs  to  the»defendant,  and 
the  same  remained  due  and  unpaid  to  the  plaintiffs. 

There  was  also  a  count  for  work  and  labor,  commission, 
intei'est,  and  money  due  on  accounts  stated. 

Pleas,  to  the  first  count,  that  defendant  did  not  promise 
as  alleged ;  that  plaintiffs  did  not  introduce  at  divers  times 
capital  to  defendant,  nor  did  defendant  accept  the  same  as 
alleged;   denial  of  the  alleged,  breaches;    to  the  second 
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count,  never  indebted ;  and  to  both  counts,  payment.     Issue 
thereon. 

The  cause  was  tried  before  Lord  Coleridge,  C.  J.,  at  the 
sittings  in  London  after  last  Trinity  Term.  The  facts  were 
as  follows :  In  May,  1873,  the  defendant,  who  carried  on 
the  business  of  an  engineer  and  iron  founder  at  Birkenhead, 
being  desirous  of  obtaining  increase  of  capital  for  carrying 
on  his  works,  entered  into  a  *correspondence  with  the  [507 
plaintiffs,  accountants  in  London,  for  the  j)uri)Ose  of  finding 
some  person  willing  to  become  a  partner  iri  his  business  or 
to  advance  him  money  by  way  of  loan :  and  ultimately  the 
defendant  wrote  to  the  plaintiffs  the  letter  set  out  in  the 
first  count  of  the  declaration.  The  plaintiffs  did  procure 
one  Frederick  Whatley  Wood  to  lend  the  defendant  £10,000, 
and  they  received  for  so  doing  the  stipulated  commission  of 
£600. 

Afterwards,  in  December,  1874,  Wood  advanced  the  de- 
fendant a  further  sum  of  £4,000  under  an  agreement  for  a 
Partnership.  The  plaintiffs  claimed  under  the  agreement 
eclared  on  a  commission  of  6  per  cent,  upon  tnis  last- 
mentioned  sum,  as  being  capital  introduced  by  them  and 
accepted  by  the  defendant,  it  was  admitted,  however,  that 
the  advance  of  the  £4,000  was  not  contemplated  at  the  time 
of  the  advance  of  the  £10,000;  and  that  the  £4,000  was 
advanced  in  consequence  of  the  negotiation  for  a  partner- 
ship between  Taylor  and  Wood. 

Under  the  direction  of  his  Lordship,  a  verdict  was  taken 
for  the  plaintiffs  for  £200,  leave  being  reserved  to  the  defen- 
dant to  move  to  enter  the  verdict  for  hiin  if  the  court  should 
be  of  opinion  that  the  agreement  for  commission  was  ex- 
hausted by  the  first  advance. 

EerscheU^  Q.C.,  and  A.  L.  Smith,  moved  accordingly: 
At  the  time  of  the  negotiation  for  the  loan  of  £10,000,  a 
partnership  between  Taylor  and  Wood  was  not  in  contem- 
plation. That  transaction  was  completely  closed.  The 
plaintiffs  had  nothing  whatever  to  do  with  the  negotiations 
which  subsequently  resjjlted  in  a  partnership.  The  agree- 
ment clearly  C4)ntemplated  but  one  transaction :  and  it  may 
well  be  doubted  whether  any  commission  would  have  been 
payable  to  the  plaintiffs  upon  the  £4,000  even  if  it  had  been 
an  advance  by  way  of  loan,  and  no  partnership  had  been 
formed  or  contemplated.  To  entitle  them  to  succeed  here, 
the  plaintiffs  must  satisfy  the  court  that  they  could  charge 
the  defendant  with  commission  upon  any  moneys  which 
Wood  might  bring  in  as  capital  at  any  time  whilst  the  part- 
nership endured. 
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Alfred  Wills^  Q.C.,  and  Bremner^  contra:  If  the  advance 
of  the  £4,000  under  the  arrangement  for  a  partnership  was 
the  fair  result  of  the  introduction  of  the  plaintiffs,  the  latter 
are  entitled  to  the  stipulated  commission,  upon  the  principle 
508]  laid  down  by  Erie,  C.  J.,  *in  Grem  v.  BartleU  C).  If 
the  second  advance  of  capital  had  taken  place  twenty  years 
after  the  first,  there  would  be  much  force  in  the  defendant's 
objection.  The  sole  question  is  whether  the  second  advance 
was  an  advance  within  the  contemplation  of  the  parties: 
and  that  was  a  question  for  the  jury. 

Her  Schelly  Q.C.,  in  reply :  One  transaction  only  was  con- 
templated by  the  letter  of  the  10th  of  June,  1873,  It  being 
admitted  that  the  second  advance  was  not  contemplated  at 
the  time  of  the  first  advance,  and  was  made  solely  m  conse- 
quence of  the  negotiation  for  a  partnership,  the  proximity 
of  time  is  immaterial.  y^         ^  J 

Lord  Coleridge,  C.J.:  I  do  not  feel  quite  free  from 
doubt :  but,  upon  the  whole,  I  am  of  opinion  that  the  ver- 
dict must  be  entered  for  the  defendant.  The  question  turns 
upon  the  construction  of  the  letter  of  the'lOth  of  June,  1873. 
The  defendant  being  desirous  of  increasing  his  business 
capital,  writes  as  follows:  *'In  case  of  your  introducing  a 
purchaser  of  all  the  premises,  or  part  of  them,  of  whom  I 
shall  approve,  or  in  case  of  your  introdacin^  capital,  which 
I  should  accept,  I  could  pay  you  a  commission  of  6  per 
cent,  on  the  amount  in  either  case."  That  proposal  is  ac- 
cepted by  the  plaintiffs  in  terras  which  do  not  alter  the  mat- 
ter. Shortly  after  that,  viz.,  in  August,  1873,  a  person 
named  Wood,  who  was  introduced  by  the  plaintiffs,  ad- 
vanced the  defendant  £10,000;  and  the  commission  upon 
that  advance  was  paid.  Subsequently  to  that,  and  in  one 
sense  in  consequence  of  that  introduction.  Wood  got  into  a 
negotiation  with  the  defendant,  and  in  December  in  the  fol- 
lowing year  became  a  partner  in  his  business,  and  advanced 
a  furtlier  sum  of  £4,000.  Upon  this  the  q^uestion  arises 
whether  the  plaintiffs  are  entitled  to  a  commission  of  5  per 
cent,  on  that  second  advance.  Was  that,  within  the  mir 
meaning  of  the  letter  of  the  10th  of  June,  1873,  an  intro- 
ducing of  capital  by  the  plaintiffs  ?  It  is  suggested  by  Mr. 
Bremner,  and  truly  suggested,  that  that  is  a  question  for 
the  jury.  At  the  trial,  Mr.  Smith  was  anxious  to  go  to  the 
jury  upon  it.  And  it  was  to  avoid  that  that  the  admission 
was  made  by  the  plaintiffs'  counsel  that  the  advance  of  the 
£4,000  was  not  contemplated  at  the  time  of  the  advance  of 
the  £10,000,  but  that  the  £4,000  was  advanced  in  consequence 

C)  14  C.  B.  (N.S.),  681 ;  82  L.  J.  (C.P.),  261. 
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*of  the  negotiation  for  a  partnership.  Regard  being  [509 
had  to  the  period  of  the  trial  at  which  this  admission  was 
made,  I  think  the  fair  effect  of  it  is,  that  the  advance  of  the 
£4,000  was  made  as  part  of  the  negotiation  for  the  partner- 
ship only,  and  without  any  reference  to  the  antecedent 
advance  of  the  £10,000.  How  can  that  be  said  to  be  an 
introducing  of  capital  in  pursuance  of  the  agreement?  To 
entitle  the  plaintins  to  commission,  I  think  the  capital  must 
be  introduced  by  the  act  of  the  plaintiffs.  The  true  effect 
of  the  admission  is  that  the  advance  of  the  £4,000  was  not 
the  consequence,  directly  or  indirectly,  of  the  negotiations 
referred  to  in  the  letter  of  the  10th  of  June,  1873;  and 
therefore  upon  the  whole  I  think  the  contract  declared  on 
was  satisiied  by  the  payment  of  the  £500,  and  that  the  de- 
fendant is  entitled  to  the  verdict. 

Beett,  J. :  The  true  construction  of  this  contract,  as  it 
seems  to  me,  is,  that  the  plaintiffs  are  to  have  a  commission 
of  5  per  cent,  for  the  introduction  by  them  of  ca.pital  into 
the  defendant's  business  at  any  time  after  the  date  of  the 
contract.  I  do  not  think  the  agreement  to  pay  commission 
Is  confined  to  advances  made  in  any  particular  time  or  to 
an  advance  of  one  amount;  but  I  think.it  applies  to  ad- 
vances at  any  number  of  times.  Nor  do  I  think  it  is  con- 
fined to  capital  introduced  in  any  particular  form ;  but  it 
applies  equally  to  advances  by  way  of  loan  and  to  ad- 
vances in  the  shape  of  a  partnership.  The  question  which 
arose  at  the  trial  was  this,  whether  the  advance  of  the 
£4,000  was  the  result  of  any  act  of  the  plaintiffs.  If  in 
December,  1874,  the  plaintiffs  had  introduced  any  new  per- 
son, who  had  advanced  the  money,  I  should  have  thought 
the  defendant  would  have  been  bound  to  pay  them  the 
commission  claimed.  If  they  had  induced  Wood  to  be- 
come a  partner  and  to  introduce  further  capital,  I  should 
have  thought  they  would  have  been  entitled  to  commission 
on  that.  But  I  think  Mr.  Bremner  was  right  in  saying  that 
the  question  is  whether  the  partnership  was  caused  by  any 
act  <3  the  plaintiffs.  Now,  the  only  act  they  do  is  the  origi- 
nal act  of  introduction  which  led  to  the  advance  of  £10,000. 
Was  the  subsequent  partnership  the  result  of  that  introduc- 
tion or  of  an  independent  negotiation  between  the  defen- 
dant and  Wood?  Causa  proxima  is  *not  the  [510 
question  :  the  plaintiffs  must  show  that  some  act  of  theirs 
was  the  causa  causans.  Considering  the  question  raised 
at  the  trial,  and  which  Mr.  Smith  wished  to  nave  left  to  the 
jury,  and  the  admission  which  was  made  to  meet  that  argu- 
ment, 1  think  the  admission  must  be  interpreted  as  meaning 
17  Ejj^g.  Rep.  50 
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that  the  partnership  was  brought  about  by  an  original 
agreement  between  the  defendant  and  Wooo,  and  not  by 
the  act  or  intervention  of  the  plaintiffs.  It  is  true  that  the 
advance  of  the  £4,000  might  not,  and  probably  would  not, 
have  been  made  by  Wood,  but  for  the  original  introduction 
of  the  plaintiffs.  But  that  is  not  enough.  I  think  the 
plaintiffs  have  not  brought  the  advance  of  the  £4,000 
within  the  contract  declared  on. 

LiNDLEY,  J. :  I  also  am  of  opinion  that  the  defendant  is 
entitled  to  have  the  verdict  entered  for  him.  The  case 
really  turns  upon  the  construction  to  be  put  upon  the  de- 
fendant'd  letter  of  the  10th  of  June,  1873,  and  the  admis- 
sion made  by  the  plaintiffs'  counsel  at  the  trial.  Looking 
at  these,  the  only  question  is  whether  the  £4,000  brought 
into  the  defendant's  business  by  Wood  in  December,  1874, 
can  be  considered  as  capital  brought  in  through  the  inter- 
vention of  the  plaintiffs.  What  had  the  plaintiffs  to  do 
with  that  advance?  Only  this.  A  few  months  before  that 
advance  was  made,  the  plaintiffs  had  introduced  Wood  to 
the  defendant,  and  that  introduction  resulted  in  an  advance 
by  Wood  to  the  defendant  by  way  of  loan  of  £10,000. 
That  was- capital  introduced  into  the  defendant's  business 
through  the  intervention  of  the  plaintiffs,  for  which  they 
were  entitled  under  the  contract  of  the  10th  of  June,  1873, 
to  receive,  and  for  which  they  did  receive,  a  commission  of 
6  per  cent.  But,  in  my  opinion,  that  agreement  was  never 
intended  to  extend  to  anything  which  might  thereafter  be 
introduced  in  the  shape  of  capital,  unless  brought  about 
through  the  intervention  of  the  plaintiffs.  And,  when  we 
look  at  the  admission  made  at  the  trial,  that  the  advance  of 
the  £4,000  was  not  contemplated  at  the  time  of  the  £10,000 
advance,  and  that  the  subsequent  advance  of  the  £4,000  was 
made  in  consequence  of  the  negotiation  for  a  partnership, 
I  cannot  help  thinking  that  the  only  sum  introduced  by  the 
plaintiffs  under  the  terms  of  the  contract  contained  in  the 
511]  letter  of  the  10th  of  June,  *1873,  was  the  £10,000. 
I  observe  that  at  the  date  of  that  letter  there  was  already  a 
partnership  subsisting  between  the  defendant  and  another 
person. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiffs  :  Aslturst^  Morris  &  Co. 
Solicitors  for  defendant :  Gregory,  Rowcliffes  &  Rawle, 
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[1  Common  Pleas  Division,  511.] 
April  25,  1876. 

Fisher  v.  The  Val  de  Travebs  Asphalte  Company. 

Meiuure  of  Damages  for  Breach  of  Contract — Costs  of  consequent  LUigaHon — 

Proximate  Cause. 

The  plaintiff  contracted  with  a  Tramway  Company  to  construct  a  tramway  for 
them  In  a  pablic  road,  and  made  a  sob-contract  with  the  defendants  (an  aaphalte 
company)  under  which  the  latter  undertook  to  lay  the  asphalte  and  to  keep  it  in 
good  repair  and  condition  for  twelve  months.  In  consequence  of  the  defective  state 
of  the  asphalte  within  that  period,  one  H.,  who  was  driving  along  the  road,  was 
thrown  out  of  his  cart  and  injured.  H.  thereupon  brought  an  action  against  the 
Tramway  Company,  who  gave  notice  to  the  plaintiff.  The  plaintiff  then  called 
upon  the  defendants  to  defend  H's  action,  but  they  declined  to  have  anything  to 
do  with  it.  The  plaintiff  resisted  H.'s  claim,  and  ultimately  compromised  it  for 
£70,  but  was  obliged  also  to  pay  £40  for  the  costs  of  H.'s  attorney,  and  expended 
£18  more  for  the  costs  of  defending  the  action.  The  jury  found  that  the  course 
taken  by  the  plaintiff  in  resisting  and  ultimately  compromising  H.'s  action  was  a 
reasonable  and  proper  one : 

Heldy — ^npon  the  authority  of  Baxendale  y.  London^  Chatham  and  Dover  Ry.  Co, 
(Law  Rep.,  10  Ex.,  86  ;  12  £ng.  Rep.,  496), — that  the  defendants  were  liable  for  the 
£70,  but  not  for  the  £40  or  the  £18,  these  latter  charges  not  being  "the  natural  or 
necessary  consequence"  of  their  default,  the  contracts  between  the  plaintiff  and 
the  Tramway  Company  and  between  the  plaintiff  and  the  defendants  being  sepa- 
rate and  independent  contracts. 

The  first  count  of  the  declaration  stated  that  the  plain- 
tiff was  the  contractor  for  the  construction  of  a  tramway 
in  Mare  street.  Hackney,  belonging  to  the  North  Metropol- 
itan Tramways  Company,  and  nad  agreed  with  the  defen- 
dants to  lay  with  Val  de  Travers  asphalte  and  concrete  in  a 
workmanlike  and  efficient  manner  the  said  tramway,  and  to 
keep  and  maintain  the  said  asphalte  and  concrete  in  good 
order  and  condition  for  twelve  months  after  being  so  la'id  as 
aforesaid,  and  that  all  conditions  were  performed  and  all 
things  happened  and  all  times  elapsed  necessary  to  entitle 
the  plaintifi  to  have  the  said  asphalte  and  *concrete  [512 
60  laid  and  so  kept  and  maintained  as  aforesaid :  Breach, 
that  the  defendants  made  default  therein,  and  did  not  lay 
the  said  asphalte  in  an  efficient  and  workmanlike  manner 
as  aforesaid,  nor  did  they  keep  and  maintain  the  said  as- 
phalte and  concrete  after  being  so  laid  as  required  by  the 
contract,  but  suffered  the  said  asphalte  and  concrete  to 
sink  and  become  out  of  repair  and  worn  out ;  and  by  rea- 
son of  the  premises  a  certain  person  lawfully  driving  along 
the  said  pulblic  road  upon  which  the  said  tramway  was  laid 
was  thrown  from  his  cart  and  injured,  &c.,  and,  being  en- 
titled so  to  do,  made  a  claim  against  the  North  Metropol- 
itan Tramways  Company,  and  the  said  company  reasonably 
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and  properly  settled  the  same,  and  the  plaintiff  became 
liable  to  and.had  been  called  upon  to  indemnify,  and  actu- 
ally had  indemnified,  the  said  company  against  such  claim 
so  settled  by  the  said  company. 

The  second  count  stated  that  the  plaintiff  became  liable 
to  compensate  the  person  injured  for  the  injuries  sustained 
and  the  expense  incurred  by  reason  of  the  defendants' 
default. 

Plea,  not  guilty. 

The  cause  was  tried  before  Denman,  J.,  at  the  sittings  in 
London  after  Trinity  Term  last.  The  facts  were  as  follows : 
The  North  Metropolitan  Tramways  Company  had  contracted 
■with  Fisher  for  tne  construction  of  a  tramway  in  the  parish 
of  Hackney.  Fisher  made  a  sub-contract  with  the  defen- 
dants to  concrete  and  asphalte  the  roadway,  and  to  keep 
and  maintain  it  in  good  order  and  condition  for  twelve 
months.  Within  the  twelve  months  the  roadway  got  out  of 
repair,  and  one  Hicks,  who  was  driving  along  the  road,  in 
consequence  of  the  defective  condition  of  the  asphalte,  was 
thrown  from  his  cart  and  injured.  Hicks  thereupon  com- 
menced proceedings  against  the  Tramway  Company,  and 
they  gave  notice  thereof  to  the  plaintiff.  The  plaintiff  in- 
formed the  defendants  of  the  claim  made  by  Hicks ;  but 
they  declined  to  interfere,  telling  him  he  might  do  as  he 
liked.  The  plaintiff  having  taken  upon  himself  the  defence 
of 'the  action  by  Hicks  against  the  xramway  Company,  his 
solicitor  settled  the  claim  by  the  payment  of  £110,  being 
£70  for  damages,  and  £40  for  costs.  This  sum,  tog;ether  with 
£18,  the  costs  paid  by  the  plaintiff  to  his  own  soficitor,  was 
sought  to  be  recovered  in  this  action. 

513J  *The  learned  judge  left  it  to  the  jury  to  say  whether 
Fisher  acted  reasonably  in  compromising  Hicks' s  claim. 
They  found  that  he  did ;  and  a  verdict  was  thereupon  en- 
tered for  the  plaintiff  for  £128. 

In  the  last  Michaelmas  sittings,  the  court  refused  a  rule 
for  a  new  trial  which  was  moved  for  on  the  ground  that  the 
action  was  not  maintainable,  and  that  decision  was  affirmed 
on  appeal  (*) ;  but  they  granted  a  rule  nisi  to  reduce  the 
damages  by  the  two  sums  of  £40  and  £18. 

Murphy^  <5.C.,  and  Lanyon^  showed  cause :  The  jury 
having  found  that  the  plaintiff  acted  reasonably  in  settling 
the  claim  of  Hicks  against  the  Tramway  Company,  he  is  en- 
titled to  recover  from  the  defendants  not  only  the  amount 
of  compensation  which  he  paid  to  Hicks,  but  also  the  costs 
necessarily  and    properly  incurred  in   ascertaining    such 

(»)  A^ite,  p.  269. 


Vol.  I.]  COMMON  PLEAS  DIVISION.  397 

Fisher  v.  V,al  de  Travers  Asphalte  Co.  1876 

amount.  That  a  party  is  entitled,  on  the  breach  of  a  con- 
tmct,  to  recover  all  such  damages  as  are  the  natural  and 
necessary  result  of  the  breach,  is  established  by  a  long  se- 
ries of  authorities,  beginning  with  HadleyY.  Baxendalei^) 
and  ending  with  Horne  v.  Midland  By.  Co.  (*).  In  Mayne 
on  Damages,  2d  ed.,  pp.  43,  46,  it  is  said :  "It  frequently 
happens  that  one  person  is  forced  to  incur  expense  in  legal 
proceedings  in  consequence  of  a  breach  of  contract  or  tor- 
tious act  of  anothor."  '*  The  question  in  these  cases  is, 
whether  the  plaintiff,  in  defending  the  action,  did  what  a 
reasonable  man  would  do  under  similar  circumstances, 
where  he  had  no  ether  judgment  but  his  own  to  resort  to :" 
SJiort  y,  Kalloway  {*) ;  Ronneberg  v.  Falkland  Islands 
Co.  (*) ;  Godwin  v.  Francis  (*) ;  Tindall  v.  Bell  (•) ;  Collen 
V.  Wright  (^),  The  defendants  will  rely  upon  Baxendale 
V.  London^  Chatham  and  Dover  By,  Co.  (").  There,  H. 
having  contracted  with  the  plaintiffs,  who  were  carriers,  for 
the  carriage  of  two  pictures  from  London  to  Paris,  the 
plaintiffs  contracted  with  the  defendants  for  the  carriage  by 
the  defendants  of  the  pictures  over  a  part  of  the  *dis-  [514 
tance.  The  pictures  were  damaged  on  the  journey  by  the 
defendants'  negligence.  H.  thereupon  brought  an  action 
against  the  plaintiffs,  who  gave  notice  of  it  to  the  defendants, 
and  requested  them  to  defend  it.  The  defendants  refused, 
and  told  the  plaintiffs  to  take  their  own  course.  The  plain- 
tiffs defended  the  action  brought  against  them  by  H.  without 
success,  and  then  brought  an  action  against  the  defendants 
to  recover  not  only  the  damages  found  by  the  jury  to  have 
been  sustained  by  H.,  but  also  the  costs  of  the  unsuccessful 
defence.  The  defendants  paifl  the  damages  into  court,  but 
disputed  their  liability  as  to  the  costs.  It  was  held  by  the 
Exchquer  Chamber  that  the  costs  were  not  recoverable,  in- 
asmuch as  they  could  not  be  considered  as  the  natural  con- 
sequence of  the  defendants'  default,  the  contracts  between 
H.  and  the  plaintiffs  and  between  the  plaintiffs  and  the  de- 
fendants having  been  separate  and  independent.  Lord  Cole- 
ridge, C.J.,  there  says(*):  "It  seems  tome  that  the  whole 
of  the  costs  were  incurred  for  the  plaintiffs'  own  benefit, 
and  were  not  in  any  sense  the  natural  and  proximate  result 
of  the  defendants'  breach  of  duty.  The  judgment  appears 
to  me  to  have  proceeded  wholly  upon  the  case  of  Mors  le 

(»)  9  Ex.,  841.  n  Y  E.  «k  B.,  801 ;  26  L.  J.   (Q.B.), 

(«)  Law  Rep.,  7  C.  P.,  688.  147;  affirmed  on  error,  8  E.  A  B.,  647; 

(«)  11  Ad  A  E.,  28.  27  L.  J.  (Q.B.),  215. 

(*)  17  C.  B.  (N.S ),  1 :  84  L.  J.  (C.P.),  St.  («)  Law  Rep.,  10  Ex.,  85. 

(»)  Law  Rep.,  6  C.  P.,  295.  (»)  Law  Rep.,  10  Ex.,  at  p.  42. 

(•)  11  M.  A  W.,  228,  232. 
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Blanche  v.  WUson{^\  which  is  certainly  very  like  this  case, 
and  which,  if  necessary,  should  in  my  opinion  be  over- 
ruled." Lush,  J.,  said:  "This  is  not,  as  the  court  below 
appear  to  have  thought,  a  case  in  which  a  person  incurs  a 
liaoility  in  consequence  of  the  neglect  or  default  of  another 
in  some  duty  owing  to  him."  The  defendants  incurred  no 
liability  to  Harding,  and  their  liability  to  the  plaintiffs  was 
quite  apart  from  any  liability  of  the  plaintiffs  to  Harding. 
The  costs  of  defending  Harding's  action,  therefore,  cannot 
be  said  to  be  the  consequence  of  the  defendants'  default 
The  two  things  have  no  connection  whatever  with  each 
other."  Quain,  J.,  said  :  "The  cases  which  have  been  re- 
ferred to,  with  one  exception,  are  all  cases  of  indemnity, 
and  really  have  no  application  here ;  for,  we  have  to  deal 
with  two  separate  and  independent  contracts,  and  it  would, 
it  seems  to  me,  be  very  unreasonable  to  hold  that  the  plain- 
tiffs should  be  able  to  charge  the  defendants  against  their 
will  and  without  their  sanction  with  the  costs  of  an  action 
brought  upon  a  contract  made  by  the  plaintiffs  with  Hard- 
515J  ing,  to  which  the  defendants  were  no  parties,  *and 
with  which  they  had  no  concern."  And  Archibald,  J.,  said : 
"These  costs  cannot  be  claimed  by  reason  of  the  defendants 
having  given  any  actual  authority  to  incur  them.  Nor 
were  the  plaintiffs  compelled  to  incur  them  by  reason  of  the 
defendants'  default.  In  other  words,  they  were  not  the 
natural  and  necessary  consequence  of  that  default.  The 
contracts  are  wholly  independent,  and  the  damages  recov- 
ered against  the  plaintiffs  by  Harding  were  not  of  necessity 
the  same  as  those  which  the  plaintiffs  could  recover  against 
the  defendants.  The  assessment  in  the  first  action  could 
not  in  any  shape  be  conclusive  against  the  defendants."  It 
could  not  be  said  there  that  the  defence  of  Harding's  action 
was  reasonable. 

[Brett,  J.:  Suppose  Hicks  had  claimed  £1,000,  and  the 
plaintiff  paid  it  without  dispute,  could  he  have  recovered 
that  from  the  defendants  ?] 

Clearly  not. 

[Brett,  J.:  Having  reduced  the  claim  by  disputing  it, 
the  costs  incurred  in  so  doing  are  not  recoverable.  That 
seems  to  be  the  result  of  the  decision  in  Baxendale* s 
Case{'),] 

Neither  Collen  v.  WrigJitC)  nor  Ronneberg  v.  Falkland 
Islands  Co.  (*)  was  cited  in  Baxendale  v.  London^  Chatham 

{})  Law  Rep.,  8  C.  P.,  227.  affirmed  on  error,  8  E.  <fe  B.,  647;  27 

(«)  Law  Rep.,  10  Ex.,  35.  L.J.  (Q.B.),  216. 

O  7  E.  A  B.,  801 ;  26  L.  J.  (Q.B.),  147 ;        (*)  17  C.  B.  (N.S.),  1 ;  34  L.  J.  (C.P.),  84. 
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and  Dover  Ry.  Co.  (') ;  and  there  was  no  verdict  ofi  a  jury 
in  the  last-mentioned  case.  Here,  the  defendants  knew 
they  had  contracted  to  lay  asphalte  in  a  i)ublic  street,  and 
that  the  plaintiflE  was  under  a  contract  with  the  Tramway 
Company  to  do  the  whole  work.  They  knew  that  accidents 
mi^ht  happen  from  any  default  on  their  part,  and  that 
claims  for  damages  would  consequently  arise,  and  that 
legal  expenses  must  be  incurred.  All  this,  therefore,  must 
be  taken  to  have  been  in  their  contemplation  when  they  en- 
tered into  the  contract  in  question.  The  Court  of  Appeal 
having  decided  that  the  plaintiff  is  entitled  to  recover  the 
amount  of  the  damages  paid  by  him  to  Hicks,  the  costs  in- 
curred in  that  action  must  follow  as  an  accessory,  these 
being  equally  the  proximate  and  natural  consequence  re- 
sulting from  the  defendants'  breach  of  contract. 
*  *Philhrick^  Q.C.,  was  not  called  upon  to  support  [516 
the  rule. 

Brett,  J. :  I  am  of  opinion  that  this  rule  must  be  made 
absolute.  This  is  an  action  brought  by  the  plaintiff  against 
the  defendants  for  breach  of  a  contract  to  lay  a  certain 
tramway  with  asphalte  and  concrete,  and  to  keep  and  main- 
tain the  road  in  good  order  and  condition  for  twelve  months 
after  being  so  laid  ;  and  the  breach  is  that  the  defendants 
did  not  lay  the  asphalte  in  an  efficient  and  workmanlike 
manner,  nor  keep  and  maintain  the  work  as  required  by 
the  contract.  Upon  the  facts,  it  must  be  taken  that  the 
defendants  were  guilty  of  that  breach  :  and  the  proper 
measure  of  damage  would  be  the  cost  of  putting  the  road 
in  a  proper  state  of  repair.  Something  else,  however,  hap- 
pened; One  Hicks,  iti  consequence  of  the  defective  state  of 
the  road,  sustained  personal  injury,  and  brought  an  action 
against  the  Tramway  Company  for  negligence.  Now,  there 
can  be  no  doubt  that  the  Tramway  Company  were  liable  to 
Hicks,  and  that  Fisher  would  under  his  contract  with  the 
Tramway  Company  be  liable  to  them  ;  and  the  question  is 
what  would  be  the  extent  of  their  claim.  The  claim  of 
Hicks  was  a  claim  for  unliquidated  damages.  Upon  receiv- 
ing notice  from  Hicks' s  solicitor  the  Tramway  Company 
forwarded  it  to  Fisher,  and  Fisher  gave  notice  to  the  defen- 
dants. The  defendants  declined  to  have  anything  to  do 
with  the  matter.  Tlie  plaintiff,  thereupon,  taking  up  the 
case  of  the  Tramway  Company,  enters  into  negotiations  for 
settling  Hicks' s  claim;  and  ultimately  he  settled  it  for  a 
certain  sum,  viz.,  £70.  But  Hicks  had  incurred  costs  to 
the  extent  of  £40,  which  the  plaintiff  had  also  to  pay.    The 

0)  Law  Rep.,  10  Ex.,  86. 
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plaintiflf  had  also  incurred  £18  costs  to  his  own  attorney ; 
and  it  is  to  recover  these  three  amounts  that  the  present 
action  is  brought. 

The  plaintiffs  contention  in  effect  is  this :  In  consequence 
of  your  (the  defendant's)  breach  of  contract  with  me,  a 
man  met  with  an  acpident,  and  I  was  compelled  to  pay  him 
damages,  and  also,  in  order  to  ascertain  the  proper  amount 
to  be  paid  to  him,  you  having  refused  to  interfere,  I  was 
bound  to  defend  the  action  in  order  to  prevent  his  ob- 
taining more  than  he  was  justly  entitled  to ;  and  the  jury 
have  found  that  I  did  a  reasonable  thing  in  so  doing; 
and  I  claim  as  the  natural  consequence  of  your  breach  of 
517]  ^contract,  not  only  the  cost  of  putting  the  road  in 
repair,  but  also  the  sum  which  I  paid  for  damages  and  costs 
in  Hicks' s  action,  and  the  costs  of  my  own  attorney.  To 
this  the  defendants  answer  that  the  damages  paid  to  Hicks 
and  the  costs  incurred  by  the  plaintiff  in  ascertaining  the 
proper  amount  of  those  damages,  were  not  the  natural  and 
necessary  consequence  of  their  breach  of  contract. 

Now,  the  Court  of  Exchequer  Chamber  has  said,  in  the 
case  of  BaxendaU  v.  London^  Chatham  and  Dover  By. 
Co.{^)j  that,  though  there  is  no  contract  to  pay  such  dam- 
ages, yet  the  plaintiff  is  entitled  under  circumstance^  such 
as  these  to  recover  them  from  the  defendant,  because  the 
injury  to  the  claimant  was  the  natural  consequence  of  the 
defendants'  breach  of  contract,  and  the  payment  of  the 
damages  was  equally  the  natural  consequence  of  the  breach. 
The  question  tnen  is,  whether,  where  the  damages  are  so 
far  the  natural  consequence  of  the  defendants'  breach  of 
contract,  the  costs  incurred  by  the  plaintiff  in  ascertaining 
the  amount  of  those  damages  is  not  equally  the  natural  and 
direct  consequence  of  such  breach  of  contract.  It  is  said 
there  is  no  contract  to  pay  these  costs.  That  observation, 
however,  applies  equally  to  the  damages.  But  for  the 
case  referred  to,  I  must  confess  I  should  have  been  unable 
to  see  any  distinction  between  the  damages  and  the  reason- 
able costs  of  ascertaining  their  proper  amount.  But  I  can- 
not help  thinking  that  the  question  is  concluded  by  the 
decision  in  Baxendale  v.  London^  Chatham  and  Dover  Ry. 
Co,  (*),  and  that,  assuming  the  damages  paid  to  the  person 
injured  to  be  the  direct  and  natural  consequence  of  the  de- 
fendants' breach  of  contract,  yet  the  costs  of  ascertaining 
the  proper  amount  of  those  damages  ar(3  not  suflSciently 
direct,  however  reasonably  incurred.  I  can  discover  no  dis- 
tinction between  the  two  cases  in  this  respect.     So  far, 

0)  Law  Rep.,  10  Ex.,  86. 
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therefore,  as  the  costs  of  the  plaintiff  in  Hicks' s  action  and 
the  costs  incurred  by  the  present  plaintiff  are  concerned,  I 
think  the  present  case  is  within  the  principle  of  that  case. 
But  for  that  decision,  I  must  confess  I  should  have  thought 
the  costs  must  follow  the  damages.  As,  however,  we  are 
bound  by  authority,  the  rule  to  reduce  the  damages  must 
be  made  absolute. 

LiiiDLEY,  J. :  I  am  of  the  same  opinion,  and  for  the  same 
*i'easons.  I  am  unable  to  distinguish  this  case  in  [518 
principle  from  Baxendale  v.  London^  Chatham  and  I>ovcr 
Ry.  Co.  C). 

Lord  Uoleeidge,  C.J.:  I  also  think  this  case  is  con- 
cluded by  authoritv :  and  it  is  not  so  clear  to  my  mind  that 
I  should  not,  in  the  absence  of  that  case,  have  held  the 
same.  The  cases  are  all  cases  of  one  contract.  Here  there 
are  two.  The  Tramway  Company  contract  with  Fisher; 
Fisher  contracts  with  the  defendants,  and  the  claim  of  Hicks 
arises  from  negligence  of  the  latter.  Are  the  defendants  to 
be  liable  to  t^ree  sets  of  costs,  because  the  actions  may 
have  been  reasonably  defended?  If  they  are,  the  conse- 
quences may  be  serious.  If  not,  at  which  link  of  the  chain 
are  the  costs  to  drop  out  ?  It  would  be  extremely  diflBicult 
to  lay  down  any  principle  upon  which  it  could  be  said  that 
one  set  of  costs  would  be  reasonable  and  not  another.  The 
role  must  be  absolute  to  reduce  the  damages  to  £70. 

Rule  absolute. 

Solicitors  for  plaintiff :  Stevens,  Wilkinson  <fe  Harries. 
Solicitors  for  defendants :  Drake  &  Son. 

(»)  Law  Rep.,  10  Ex.,  86. 

See  12Eng.  Rep.,  506  note.  that  these  facts  established  notice  to 
One  who  is  benefited  hj  the  proseca-  B. ,  and  were  sufficient  to  raise  a  pre- 
tion  of  an  action,  of  which*  he  has  no-  sumption  that  he  was  requested  to  de- 
tice,  is  to  be  regarded  as  a  party  in  fend  :  Conger  v.  Chilcote,  42  Iowa,  18  ; 
interest,  although  his  name  does  not  Wood  i?.  £nsel,63  Mo.,  193  ;  O'Humwa 
appear  therein,  and  he  is  bound  by  the  v.  Parks,  43  Iowa,  119. 
judgment  rendered :  Conger  v.  Chil-  Otherwise  it  seems  from  the  mere 
cote,  42  Iowa,  18  ;  Strong  v.  Plioeniz  fact  that  the  party  was  called  as  a  wit- 
Ins.  Co.,  62  Mo.,  289;  Wood  v.  Ensel,  ness  :  Merritt  v.  Nevin,  20  Upper  Can. 
63  Mo.,  193.  Q.  B.,640. 

No  particular  form  of  notice  of  the  Wliere  one  deposits  building  mate- 
pendency  of  the  action  is  required,  and  rials  in  a  public  street,  or  otherwise 
it  may  be  given  either  orally  or  in  writ-  obstructs  such  a  street,  in  consequence 
ing :  Conger  v.  Chilcote,  42  Iowa,  18.  of  which  a  traveller  who  is  injured  re- 
in an  action  in  which  A.  was  defen-  covers  against  the  city,  he  is  liable,  if 
dant.  B.  testified  as  a  witness  and  he  have  notice  of  the  suit,  for  the 
procured  other  testimony  for  the  de-  amount  of  the  recovery,  and  is  con- 
fence,  consulted  with  A.'s  attorney,  eluded  thereby:  Village,  etc.,  v.  Za- 
was  informed  by  him  that  he  himself  linski,  8  Hun,  571  ;  Chicago  v.  Robbins, 
was  liable  to  plaintiff  in  the  same  ac-  2  Black.,  418;  Id.,  4  Wall.,  657: 
tion,  and  admitted  his  liability:    Held,  Rochester  r.  Montgomery,  9  Hun,  894  ; 

17  Eng.  Rep.  61 
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Brooklyn  v,  R.  R.  Co.,  47  N.  Y.,  481 
Troy  1^.  R.  R.  Co.,  49  N.  Y.,  657 
Btoughton  V.  Porter,  13  Allen,  191 
Boston  V,  Wortliington,  10  Gray,  496 
Lowell  V.  R.  R.  Co.,  23  Pick.,  24 
Wobam  v.  Henskaw,  101  Mass.,  193 


See  Merritt  v.  Nevin,  20  Upper  Can. 
Q.  B.,  540. 

Action  by  a  stakeholder,  alleging  that 
he  had  paid  over  the  wager  to  the  de- 
fendant, one  of  the  parties  thereto,  on 
his  agreeing  to  indemnify  him ;  that 


O'Humwa  v.  Parks.  43  Iowa,  119.  R.,  the  other  party  to  the  wager,  sued 

Though  if  the  city  appeal  from  the  and  recovered    judgment  against  the 

judgment  without  the  instance  of  such  plaintiff,  but  that  defendant  did  not  m- 

wrongdoer,  he    is  not  liable  for  the  demnify.     Defendant  pleaded  that  the 

costs   of    the    appeal:    O'Humwa    «.  plaintiff    falsely   represented   to   him 

Parks,  43  Iowa,  119.  that  R.  had  not  demanded  the  wager 

A  grantee  under  a  warranty  deed,  from  him,  and  that  on  the  faith  of  such 

against  whom  a  writ  of  entry  has  been  statement  he  promised,  to  indemnify, 

brought,  is  not  bound  to  permit  the  The  plaintiff  produced  an  exemplifica- 

grantor  to  defend,  and  a  refusal  to  do  tion  of  the  judgment  recovered  against 

so  will  not  discharge  the  grantor's  lia-  him  by  R.,  the  pleadings  and  issues  in 

bility  for  a  breach  of  the  covenant  of  which  showed  tnat  the  jury  must  have 

warranty :    Boyle    9.    £kl wards,    114  found  a  demand  by  R.     This,  it  was 

Mass.,  373.  contended,  was  evidence  of  such  de- 

Where  a  suit  has  been  defended  with  mand  in  tliis  action  ;  but  held,  that  at 

the  advice  or  acquiescence  of  one  who  all  events,  it  would  not  prove  defen- 

would  be  benefited  by,  or  has  an  inter-  dant's  plea,  which  was  not  supported 

est  in,  a  successful  defence,  he  is  liable  by  the  other  evidence : 

for  the  costs  of  the  defence  :  Strong  v.  Held,  also,  that  the  costs  of  the  suit 

Phoenix  Ins.  Co.,  62  Mo.,  289  ;  Smith  brought  by  R.  could,  oh  the  evidence, 

T.  Davidson,  4  Upper  Can.  Q.  B.,  191.  be  recovered:    Mayber   v.  Turley,  27 

One.  who  upon  reasonable  grounds  Upper  Can.  Q.  B.,  444. 
defends  an  action  of  ejectment  against  As  to  last  proposition,  see  also  Stu- 
him,  may  recover  the  costs  of  the  de-  art  v.  Mathieson,  23  U.  C.  Q.  B.,  135  ; 
fence  in  an  action  against  his  grantor,  Spencer  v.  Hector,  24  id.,  277  ;  Stubbs 
upon  the  latter's  covenant  of  title  :  v.  Martindale,  7  U.  C«  C.  PL,  447. 
Brennan  v.  Lewis,  8  Upper  Can.  Q.  B.,  As  to  whether  the  principal  is  bound 
191  ;  Clark  v.  Robertson,  8  id.,  370 ;  to  refund  to  his  surety  costs  of  pro- 
Stuart  V,  Mathieson,  23  Upper  Can.  ceeduigs  taken  against  the  surety  to 
Q.  B.,  135;  Stubbs  v.  Martindale,  7  enforce  payment  of  the  debt  of  the 
Upper  Can.  Com.  PI.,  52.  principal. 

Where  one  without  intentional  wrong  See  12  Eng.  Rep. ,  507  note ;  White- 

on  his  part  has  been  induced  by  the  houses.  Qlass,  7 Grant's (U.C.),  Chy.,  45. 

fraud  of  another  to  do  an  act  for  which  Though  one  is  not  liable  for  the  costs 

he  has  been  held  accountable,  as  for  a  of  a  defence  not  made  with  reasonable 

wrong  committed  against  a  third  party,  cause,  or  for  the  costs  of  a  suit  not 

ho  may  recover  against  the  party  so  brought  upon  reasonable  fin'ounds  of 

inducing  him  to  do  such  act.     The  re-  success  :  Corbett  v.  Lake,  5  Upper  Can. 

lation  of  principal  and  surety  does  not  Q.    B.,   454;    Taylor  v.   Strachan,   16 

however  exist,  as  that  grows  out  of  the  Upper  Can.  Q.^  B.,  76. 

consent  of  the  parties.  The  defendant,  owner  of  an  equity  of 

Where  parties  by  frand  have  induced  redemption  in  land,  subject  to  a  power 
another  innocently  to  convert  the  prop-  of  sale  mortgage  to  secure  his  prom- 
erty  of  a  third  for  their  benefit,  and  issory  not«,  conveyed  it  by  a  deed  by 
have  undertaken  his  defence  of  a  trover  which  the  grantee  assumed  and  agreed 
suit  brought  by  the  latter,  and  have  to  pay  the  mortgage  ;  the  grantee  con- 
failed,  and  execution  has  been  levied  veved  it  to  the  plaintiff  with  full  cove- 
on  his  property  sufficient  to  satisfy  the  nants  of  warranty  ;  the  mortgagee 
judgment,  the  measure  of  damages  in  advertised  the  land  for  sale  under  the 
his  action  against  them  for  the  fraud,  power ;  the  plaintiff,  to  prevent  the 
is  the  amount  of  the  judgment  against  sale,  paid  the  mortgage,  together  with 
him  with  interest,  thougli  he  has  not  the  expenses  of  advertising  the  sale, 
in  fact  paid  such  judgment :  Kenyon  and  the  uiortgagee  indoTae4  the  mort- 
V,  Woodruff,  33  Mich.,  310. 
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f^e  note  to  him.  In  an  action  on  the  A  judgment  in  ejectment  is  not  con- 
note, and  to  recover  the  amoant  of  ez-  cl  naive  proof  of  ouster  in  an  action  for 
penses  paid,  held,  that  the  plaintiif  mesne  profits.  In  such  a  suit,  however, 
could  recover  upon  the  note,  but  could  in  Canada,  it  was  held  the  tenant  in  oom- 
uot  recover  the  expenses,  there  being  mon  was  entitled  to  recover  the  costs 
as  to  these  no  privity  between  the  par-  of  the  ejectment  suit :  Steen  v.  Steen, 
ties  to  the  suit ;  Bock  v.  Gallagher,  114  21  Upper  Can.  Q.  B.,  454. 
Mass.,  28. 


[1  Common  Pleas  Division,  518.] 
July  8,  1876. 

Walker  and  Another  v.  The  London  and  North 

Western  Railway  Company. 

Suildinff  Contract — Interpretation  of  Contract — Penalty  for  Delays— Notice  to  avoid  the 

CoTdract — Forfeiture  of  ImplemcnJt»  and  Materials. 

A  building  contract  by  which  the  plaintiffs  contracted  with  the  defendants  to 
construct  a  a<ick  and  other  works  in  connection  therewith,  provided  as  follows: 
"  Should  the  contractor  fail  to  proceed  in  the  execution  of  the  works  in  the  manner 
and  at  the  rate  of  progress  required  by  the  engineer,  or  to  maintain  the  said  works, 
as  hereinafter  mentioned,  to  the  satisfaction  of  the  engineer,  his  contract  shall,  at  the 
option  of  the  company  but  not  otherwise,  be  considered  void  as  far  as  relates  to  the 
works  or  maintenance  remaining  to  be  done ;  and  all  sums  of  money  that  may  be 
due  to  the  contractor,  together  with  all  materials  and  implements  in  his  possession 
and  all  sums  named  as  penalties  for  the  non-fulfilment  of  the  contract,  shall  be  for- 
feited to  the  company,  and  the  amount  shall  be  considered  as  ascertained  damages 
for  breach  of  contract."  The  contract  provided  that  **  the  whole  of  the  works  should 
be  entirely  completed  on  or  before  the  81st  of  August,  1873."  The  works  were  not 
completed  by  that  date. 

♦There  were  other  clauses  in  the  contract  in  the  following  terms:  [519 

"If  the  contractors  shall  not  complete  the  said  works  within  the  period  limited 
for  the  purpose,  or  if  they  shall  become  bankrupt,  or  if  from  any  cause  whatever 
(not  arising  from  any  acts  done  or  omitted  to  be  done  by  the  said  company  contrary 
to  the  true  intent  and  meaning  of  these  presents)  they  shall  be  delayed  or  prevented 
in  the  completion  of  the  said  works  according  to  the  specification,  it  shall  be  lawful 
for  the  company,  without  any  previous  notice,  to  take  the  works  entirely  or  in  part 
out  of  their  hands,  and  to  employ  any  other  contractor  to  complete  the  same." 

"  Should  the  engineer  be  at  any  time  dissatisfied  with  the  nature  or  mode  of  pro- 
ceeding with,  or  at  the  rate  of  progress  or  mahitcnance  of,  the  works,  or  any  part 
thereof,  he  shall  have  full  power  to  procure  and  make  use  of  all  labor  and  materials 
from  the  money  that  may  then  be  due  or  that  may  become  due  to  the  contractor,  but 
it  is  hereby  expressly  declared  that  the  possession  of  this  power  by  the  engineer 
shall  not  in  any  degree  relieve  the  contractor  from  his  obligation  to  proceed  in  the 
execution  of  and  complete  the  works  with  the  requisite  expedition  or  to  maintain 
them  as  hereinafter  mentioned." 

On  the  22d  of  January,  1874,  and  consequently  after  the  time  fixed  by  the  contract 
for  completion  of  the  works,  the  defendants  gave  notice  to  the  plaintiffs  to  avoid  tlie 
contract  and  thereupon  took  possession  of  the  works  and  of  the  materials  and  imple- 
ments of  the  plaintiffs : 

Held,  that  upon  the  true  construction  of  the  contract  the  clause  above  set  forth, 
with  reference  to  the  avoidance  of  the  contract  and  the  forfeiture  of  the  contractors' 
implements  and  materials,  could  only  l>e  enforced  before  the  time  originally  fixed  for 
completion  of  the  works  had  expired. 

j£}berts  T.  Bury  Improvement  Commissioners  (Law  Rep.,  4  C.  P.,  756)  distin- 
guished. 
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Special  Case.  The  plaintiffs  were  contractors  who  had 
entered  into  a  contract  with  the  defendants  to  construct 
a  dock  and  certain  works  in  qpnnection  therewith.  The 
defendants  had,  under  a  clause  in  the  contract,  given  no- 
tice to  the  plaintiflPs  to  avoid  the  contract,  and  had  taken 
possession  of  certain  implements  and  materials  of  the 
plaintiffs. 

The  facts  and  material  clauses  of  the  contract  and  the  ar- 
guments sufficiently  appear  from  the  judgment. 

The  questions  for  the  decisionof  the  court  were : 

1.  whether,  upon  the  facts  and  under  the  circumstances 
stated,  the  notice  given  by  the  defendants,  bearing  date  the 
22d  of  January,  1874,  was  valid  and  effectual  to  avoid  the 
contract  of  the  17th  of  March,  1871,  so  far  as  related  to  the 
works  or  maintenance  remaining  to  be  done,  and  to  cause 
to  be  forfeited  to  the  defendants  all  sums  of  money  due  to 
520]  the  plaintiffs,  together  with  *all  materials  and  imple- 
ments in  their  possession  and  all  sums  of  money  named  as 
penalties  for  the  non-fulhlment  of  the  said  contract,  or 
whether  the  notice  was  valid  and  effectual  for  any,  and,  if 
so,  which,  of  the  said  purposes  ? 

2.  Whether,  upon  the  facts  and  under  the  circumstances 
aforesaid,  the  contract  was  avoided  and  the  defendants  were 
justified  in  point  of  law  in  taking  possession  of  the  plaintiffs' 
implements  and  materials  i 

Majr  15.  Bidder ^  Q.C.,  (J.  C.  Mathew  with  him),  for  the 
plaintiffs. 

Sir  J^  Holker^  A.G.,  {Edwards^  Q.C.,  with  him),  for  the 
defendants.  f^^  ^^^  ^^^ 

July  3.  The  judgment  of  the  court  (Brett  and  Archi- 
bald, J  J. )  was  delivered  by 

Archibald,  J.:  The  question  submitted  to  ns  by  the 
special  case  depends  on  the  true  construction  of  a  clause  in 
the  contract  which  is  set  out  in  it. 

In  the  early  part  of  1870,  the  defendants  being  desirous 
of  having  a  doct  and  channel,  and  other  works  in  connec- 
tion therewith,  constructed  at  Garston,  near  Liverpool,  pre- 
pared a  specification  of  the  works  to  be  done,  and  a  schedule 
and  statement  of  quantities,  for  the  purpose  of  receiving 
tenders. 

The  plaintiffs,  who  are  contractors  for  public  works,  ten- 
dered, on  the  19th  of  August,  1870,  for  the  construction  of 
the  works  for  the  sum  of  £114,011  6^.  lOrf.,  and  the  tender 
was  accepted.  On  the  17th  of  March,  1871,  an  agreement 
was  duly  executed  under  the  bands  of  the  plaintiffs  and 
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under  the  seal  of  the  defendants  for  the  execution  of  the 
work  by  tlie  plaintiffs,  for  the  said  sum  of  £114,011  6^.  10^., 
by  which  the  plaintiffs  agreed  to  execute  the  works  men- 
tioned and  referred  to  in  the  specifications,  bill  of  quanti- 
ties, schedule  of  prices,  and  plans,  in  strict  conformity 
therewith,  and  to  observe  the  conditions  set  out  in  the 
specification,  and  that  all  the  powers,  liabilities,  rights,  and 
privileges  mentioned  therein,  and  conferred  thereoy  in  re- 
spect of  such  works,  might  be  exercised  according  to  the 
true  intent  and  meaning  thereof. 

It  was  also  provided  by  the  agreement  as  follows, — that 
*'if  the  said  contractors,  their  executors  or  administrators, 
shall  not  *complete  the  said  works  within  the  period  [521 
limited  for  that  purpose,  or  if  they  sliall  become  bankrupt, 
or  if  from  any  canse  whatever  (not  arising  from  any  act  or 
acts  done  or  omitted  to  be  done  by  the  said  company  con- 
trary to  the  true  intent  and  meaning  of  these  presents)  they 
shall  be  prevented  from  or  delayed  in  proceeding  with  the 
completion  of  the  said  works  according  to  the  said  specifica- 
tion, it  shall  be  lawful  for  the  said  company,  without  any 
previous  notice  being  given  to  the  said  contractors,  their 
executors  or  administrators,  or  their  successors,  to  take  the 
Baid  works  entirely  or  in  part  out  of  their  or  his  hands,  and 
to  employ  any  other  contmctor  or  contractors,  workman  or 
workmen,  either  by  contract  or  measure  and  value,  or  other- 
wise to  proceed  with  the  said  works  and  complete  the  same, 
and  in  such  case  the  said  contractors,  their  executors  or  ad- 
ministrators, shall  only  be  entitled  to  receive  such  sums  as 
shall  have  actually  accrued  due  at  the  time  of  the  works 
being  taken  out  of  their  hands  as  aforesaid,  and  all  ex- 
penses incurred  by  so  doing  shall  be  deducted  and  retained 
from  the  money  due  to  the  original  contractor,  or  shall  be 
recoverable  as  liq  uidated  damages  by  action  at  law  or  other- 
wise. And  it  is  hereby  lastly  declared  and  agreed  that  this 
agreement  shall  be  taken  and  construed  to  he  not  to  preju- 
dice, but  to  be  in  confirmation  and  enlargement  of  and  in 
addition  to  and  extension  of  the  said  specification,  and  the 
stipulations  and  provisions  therein  contained." 

The  said  specification  contained  the  following  provisions : 
*'The  contractor  shall  from  time  to  time  make  such  altera- 
tions in  the  works  as  the  engineer  may  think  necessary." 

'*  It  must  be  distinctly  understood  that  the  whole  of  the 
works  on  this  contract  are  to  be  executed  strictly  in  accord- 
ance with  the  drawings  that  may  be  supplied  from  tingie  to 
time,  and  to  the  entire  satisfaction  of  the  engineer,  who, 
however,  reserves  to  himself  the  right  to  make  any  altera- 
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tions  he  may  think  fit  during  the  progress  of  the  works, 
but  no  claim  is  to  be  made  by  the  contractor  for  such  altera- 
tions, the  work  being  measured  and  paid  for  at  the  list  of 
prices  named  in  ttie  schedule. 

"The  decision  of  the  said  William  Baker,  or  other  prin- 
cipal engineer  of  the  railway  company  for  the  time  being, 
with  respect  to  the  amount,  state,  and  condition  of  the 
522]  works  actually  executed,  *and  also  in  respect  of  any 
and  every  question  that  may  arise  concerning  the  construc- 
tion of  the  aforesaid  contract,  tender,  or  this  specification, 
or  the  execution  of  the  works  hereby  contracted  for,  or  anv 
oth^r  matter  or  thing  whatsoever  relating  to  the  same,  shall 
.  be  final  and  binding  on  the  contractor  and  the  company,  and 
without  appeal." 

'•Progress  and  maintenance  of  works.  Should  the  engi- 
neer be  at  any  time  dissatisfied  with  the  nature  or  mode  of 
proceeding  with,  or  at  the  rate  of  progress  or  maintenance 
of,  the  works,  or  any  part  thereof,  he  snail  have  full  power 
to  procure  and  make  use  of  all  labor  and  materials  from 
the  money  that  may  be  then  due  or  that  may  become  due 
to  the  contractor.  But  it  is  hereby  expressly  declared  that 
the  possession  of  this  power  by  the  engineer  shall  not  in 
any  degree  relieve  the  contractor  from  his  obligations  to 
proceed  in  the  execution  of  and  to  complete  the  works  with 
the  requisite  expedition,  or  to  maintain  them  as  hereinafter 
mentioned." 

And  then  follows  the  clause  which  is  in  question : 

"Should  the  contractor  fail  to  proceed  in  the  execution 
of  the  works  in  the  manner  and  at  the  rate  of  progress 
Required  by  the  engineer,  or  to  maintain  the  said  works  as 
hereinafter  mentioned  to  the  satisfaction  of  the  engineer, 
his  contract  shall,  at  the  option  of  the  company,  but  not 
otherwise,  be  considered  void  as  far  as  relates  to  the  works 
or  maintenance  remaining  to  be  done,  and  all  sums  of  monejr 
that  maybe  due  to  the.  contractor,  together  with  all  materi- 
als and  implement^  in  his  possession,  and  all  sums  named 
as  penalties  for  the  iion-fulhlment  of  the  contract,  shall  be 
forfeited  to  the  company,  and  the  amount  shall  be  consid- 
ered as  ascertained  damages  for  breach  of  contiuct." 

"Time  of  completion.  The  whole  of  the  works  are  to  be 
entirely  completed  on  or  before  the  31st  of  August,  1873, 
and  the  contractor  will  be  subject  to  a  penalty  of  £100  per 
week  for  each  week  the  works  remain  unfinished  beyond  the 
time  stated." 

The  contractor  entered  upon  the  wor^  early  in  the  month 
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of  June,  1871,  and  continued  down  to  the  22d'of  January, 
1874. 

Up  to  the  31st  of  August,  the  time  limited  for  the  com- 
pletion of  the  original  contract,  certificates  had  only  been 
given  for  £50,040. 

^Extensive  and  important  alterations  i.n  and  addi-  [523 
lions  to  the  works  as  originally  designed  were  from  time  to 
time  made  by  Mr.  Baker,  the  engineer  of  the  company,  who 
also  suspended  some  of  the  works  for  long  spaces  of  time. 

Aft^r  the  31st  of  August,  1873  (the  day  fixed  for  comple- 
tion of  the  works),  Mr.  Baker  supplied  the  plaintiffs  with 
new  and  altered  designs  for  portions  of  the  works,  and 
monthly  certificates  of  work  done  were  given  and  paid  down 
to  the  lOth  of  January,  1874. 

During  the  years  1872  and  1873  some  complaints  were 
made  by  Mr.  Baker  that  the  plaintiffs  did  not  make  satis- 
factory progress  with  the  works,  and  on  the  16th  of  October, 
1873,  the  following  letter  was  addressed  by  the  plaintiffs  to 
Mr.  Baker: 

"Garston  Dock  Company. 

"Dear  Sir, 
"  The  period  having  expired  within  which  the  works  in- 
cluded in  the  ori^nal  contract  were  to  have  been  completed, 
and  there  still  being  much  work  to  be  done  before  the  dock 
and  its  appurtenances  are  ready  for  use,  we  feel  it  neces- 
sary tp  draw  the  attention  of  the  board  to  the  facts  affect- 
ing the  progress  of  the  works  and  our  position  in  relation 
thereto. 

'*It  is  not  necessary  for  us  in  this  communication  to  enu- 
merate in  detail  the  several  alterations  which  you  have 
found  it  expedient  to  make  in  the  details  of  the  work,  nor 
the  times  at  which  the  orders  for  such  alterations  have  been 
given.  SuflBice  it  to  say  that  in  no  one  particular  has  the  work 
been  executed  in  accordance  with  the  contract  drawings. 

"  These  alterations  have  not  merely  increased  the  costs  to 
us,  and  in  many  cases  rendered  the  prices  contained  in  the 
schedule  inapplicable,  but  the  delays  which  from  time  to 
time  have  occurred  before  you  found  yourself  in  a  position 
to  give  us  definite  instructions  as  to  how  the  several  works 
were  to  be  carried  out  has  been  such  that  time  has  long 
ceased  to  be  of  the  essence  of  the  contract,  and  we  afe  quite 
aware  that  we  are  no  longer  bound  to  complete  within  any 
particular  period. 

''  We  may  remind  you  that  the  delay  enforced  upon  us 
in  more  than  one  most  important  work  has  extended  over 
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twelve  months;  and,  as  instances  both  of  alterations  and 
delays,  we  will  mention  what  occurred  during  the  month  of 
September  last.  On  the  first  of  that  month  we  received  an 
524]  order  requiring  us  to  leave  certain  ^spaces  in  the 
dock  walls  for  crane  foundations,  involving,  not  only  con- 
siderable alterations  in  the  walls,  but  the  taking  down  of 
portions  already  built  and  the  removal  of  our  cranes  before 
the  work  is  completed,  thus  involving  the  replacing  of  them 
at  considerable  expense  to  us. 

*'  On  the  12th  of  September  we  received  a  drawing  for  the 
invert  to  the  river  entrance  differing  materially  from  the 
contract. 

"On  the  23d  we  received  a  drawing  of  the  river  entrance 
which  rendered  it  necessary  for  us  to  set  back  the  walls  to 
the  extent  of  3  feet  to  3  feet  10  inches  all  round,  the  foun- 
dations for  which  walls  were  already  excavated. 

''This  obliged  us  to  alter  the  position  of  our  steam  gantry, 
which  was  then  in  course  of  erection. 

"  Of  course  these  delays  and  alterations  not  only  increase 
the  cost  of  the  work  to  us  by  the  greater  length  of  time  dur- 
ing which  our  superintendents  and  plant  are  employed,  but 
the  great  rise  in  wages  and  the  cost  of  materials  have  been 
most  serious  in  their  effects.  We  have  no  doubt  that  under 
these  circumstances  we  are  entitled  to  compensation  for  all 
losses  arising  from  these  delays,  and  that  tnis  is  not  a  ques- 
tion for  your  adjudication  under  the  contract.  We  have, 
however,  no  desire  (nor  do  we  suppose  that  you  or  the 
directors  have)  to  take  any  hostile  proceedings ;  on  the 
contrary,  we  are  anxious  to  complete  the  works  in  a  man- 
ner and  in  terms  which  will  be  just  to  ourselves  and  satis- 
factory to  the  board ;  and  as  we  assume  that  you  must  now 
be  in  a  position  to  furnish  complete  plans  for  the  remainder 
of  the  work  which  will  not  require  any  further  modifica- 
tion, we  suggest  that  you  shall  furnish  such  plans  and  in- 
structions without  delay,  and  that  a  supplemental  contract 
shall  be  entered  into  for  the  completion  of  the  whole  within 
a  time  to  be  named,  for  a  sum  wliich  shall  cover  all  our 
claims  for  extra  work,  altei-ations,  damages  for  delays,  and 
other  claims. 

"In  the  meantime,  we  will  proceed  with  the  work  as 
rapidly  as  circumstance  will  admit,  but  it  must  be  without 
prejudice  to  any  of  our  claims.  And  you  must  be  good 
enough  to  understand  that  we  cannot  consider  ourselves 
bound  to  execute  any  of  the  altered  work  at  the  prices 
named  in  the  schedule,  or  to  complete  any  of  the  works 
without  compensation  for  the  loss  consequent  on  the  delay. 
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♦whether  direct  or  indirect,  and  until  we  can  arrange  [525 
terms  for  the  completion,  we  shall  require  monthly  pay- 
ments to  cover  costs  out  of  pocket,  including  a  sum  to  re- 
imburse us  for  the  use  of  plant,  together  with  10  per  cent, 
for  profit.  We  trust  you  will  bring  this  before  the  board  at , 
your  earliest  convenience.  i  ours  truly, 

(Signed)  ''T.  &  C.  Walker. 

*' William  Baker,  Esq." 

On  the  same  16th  of  October,  1873,  a  meeting  of  a  com- 
mittee of  directors  of  the  defendant  company,  called  "the 
works  committee,"  was  held  in  London.  It  was  attended 
by  the  plaintiff,  Thomas  Andrew  Walker,  and  Mr.  Baker. 
The  plaintiff's  letter  of  that  date  was  read  by  Mr.  Baker  to 
the  committee.  Mr.  Baker  complained  of  want  of  progress 
in  the  execution  of  tlie  works.  The  directors  said  they 
knew  the  plaintiffs  were  entitled  to  consideration,  and  oi- 
fered  to  allow  a  ^ear  for  the  completion  of  the  works,  and 
to  pay  the  plaintiffs  £5,000  in  addition  to  increased  prices 
to  oe  fixed  by  Mr.  Baker  for  the  additional  and  extra  works. 
This  offer  was  left  open,  and  it  was  arranged  that  Mr.  Baker 
should  meet  Mr.  Walker  at  Garston  and  try  to  settle  the 
prices  to  be  paid  to  the  plaintiffs  for  additional  and  extra 
works,  after  which  another  meeting  of  the  works  committee 
was  to  be  holden. 

On  the  4th  of  November,  1873,  Mr.  Baker  met  Mr.  Thomas 
Andrew  Walker  at  G-arston. 

They  went  into  various  calculations,  with  the  view  of  an 
adjustment  by  Mr.  Baker  of  a  new  schedule  of  prices,  and 
at  parting  Mr.  Baker  said  there  would  not  be  much  differ- 
ence between  them. 

The  works  for  which  plans  had  been  delivered  were  then 

Erogressing  rapidly,  and  Mr.  Walker  did  not  understand 
[r.  Baker  as  expressing  dissatisfaction  at  the  rate  of  pro- 
gress, but  Mr.  Baker  did  ask  Mr.  Walker  to  put  more  men 
on.  The  works  cominijttee  met  again  on  the  21st  of  Novem- 
ber, 1873.  Mr.  Walker  and  Mr.  Baker  were  both  present. 
The  committee  asked  Mr.  Walker  to  state  the  lowest  terms 
he  would  agree  to.  He  named  £10,000.  as  the  sum  to  be 
paid  instead  of  the  £6,000  offered  on  the  16th  of  *0c-  [526 
tober,  and  proposed  that  the  time  for  completion  of  the 
works  should  be  extended  to  the  31st  of  December,  1874, 
also  that  certain  alterations  should  be  made  in  some  parts 
of  the  works  designed  by  Mr.  Baker,  and  that  a  new  sche- 
dule of  prices  should  be  framed  for  all  the  extra  and  addi- 
tional works.     No  agreement  was  come  to  at  that  meeting. 

17  Eng.  Rep.  52 
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On  the  13th  of  January,  1874,  Mr.  Cope  (a  member  of  the 
firm  of  Cope,  Rose  and  Pearson,  solicitors,  who  had  been 
consulted  by  the  plaintiffs  as  to  the  proposed  new  agree- 
ment, and. who  were  also  the  solicitors  for  Mr.  Waring, 
one  of  the  plaintiffs'  sureties)  had  two  interviews  with  Mr. 
Baker,  the  result  of  which  was  that  he  wrote  and  sent  to 
Mr.  Roberts,  the  defendants'  solicitor,  a  letter,  of  which 
the  following  is  a  copy : 

"26  Great  George  Street^  Westminster^  8.  W. 

' '  IMh  January,  1874. 

"Garston  Dock  and  T.  &  C.  Walker. 

"Dear  Sir, 
"I  have  had  an  interview  on  behalf  of  Messrs.  Walker 
with  Mr.  Baker  in  reference  to  his  letters  to  them  respect- 
ing their  delay  in  returninfj  the  draft  supplemental  agree- 
ment in  connection  with  their  contract  for  tne  Garston  Dock, 
which  was  sent  for  their  perusal  some  time  ago,  and  he  has 
suggested  that  I  should  make  my  communication  to  you, 
and  that  you  will  be  gopd  enough  to  lay  it  before  him  for 
his  consideration,  and  that  of  the  committee  of  works,  which, 
it  appears,  meets  to-morrow  morning.  The  reason  Messrs. 
Walter  have  been  so  long  in  communicating  with  Mr.  Baker 
on  the  subject  is  simply  this,  that  they  have  not  seen  their 
way  to  obtaining  the  use  of  sufficient  capital  to  enable  them 
to  make  that  progress  with  the  works  which  the  supple- 
mental agreement  contemplates.  Having  several  large  works 
in  hand,  all  of  which  have  been  great  drains  on  their  re- 
sources, they  find  that,  unless  they  could  command  a  fur- 
ther amount  in  the  shape  of  capital  of  from  ten  to  fifteen 
thousand  pounds,  it  would  be  impracticable  for  them  to 
finish  the  works  by  the  time  the  board  require ;  or  indeed 
to  make  any  more  expeditious  progress  with  them  than 
(due  regard  being  always  had  to  the  impediments  put  in 
their  way,  as  detailed  in  their  letter  to  Mr.  JSaker  of  October 
last),  would  insure  their  completion  within  what,  under 
527]  these  circumstances,  *may  be  considered  a  reason- 
able period.  They  have  made  every  effort  to  obtain  the 
money  they  require  without  success,  and  an  appeal  they 
have  made  to  Afessrs.  Waring  for  this  farther  assistance  has 
been  refused. 

**In  this  state  of  things,  though  quite  willing  to  ffo  on 
with  the  contract  at  as  fast  a  rate  as  their  finances  will  en- 
able them  to  do,  and  sufficiently  so  as  they  are  advised  to 
keep  them  within  the  spirit  of  the  contract,  they  yet  feel 
reluctant  to  stand  in  the  way  of  the  company's  attaining 
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their  object  of  an  earlier  completion,  such  as  the  new  agree- 
ment contemplates,  and  they  would  be  willing  that  other 
parties  should  come  in  and  complete  the  contract  in  place 
of  themselves,  if  a  satisfactory  arrangement  can  be  come  to 
to  that  effect. 

*'  With  a  view  of  facilitating  such  a  solution  of  the  pres- 
ent difficulty,  I  have,  after  seeing  Messrs.  Waring,  made 
Mr.  Baker  a  communication  from  that  firm  which  he  will 
no  doubt  lay  before  the  committee  to-morrow.  I  shall  be 
very  glad  if  the  result  is  to  relieve  the  Messrs.  Walker  of 
the  contract,  which  is  apparently  too  burdensome  for  them, 
and  at  the  same  time  to  secure  the  company  the  more  ex- 
peditious completion  of  the  works  which  they  appear  to 
require. 

"I  remain,  dear  sir,  yours  faithfully, 

''J.  A.  M.  Cope. 

"R.  T.  Roberts,  Esq., 

'*  Solicitor,  Euston  Station." 

Mr.  Cope  wrote  the  letter  in  the  hope  that  it  would  lead 
to  an  arrangement,  which  he  believed  would  be  for  the  ben- 
efit both  of  the  plaintiffs  and  their  sureties ;  but  he  had  no 
express  authority  from  the  plaintiffs,  or  either  of  them,  to 
write  the  letter  of  the  13th  of  January,  1874,  or  to  see  Mr. 
Baker  on  the  subject  of  the  contract,  and  the  plaintiffs  did 
not  know  of  the  contents  of  the  letter  till  after  service  of  the 
notice  of  the  22d  of  January,  1874,  hereinafter  mentioned. 

On  the  22d  of  January  the  defendants  caused  the  plain- 
tiffs to  be  served  with  the  following  notice : 

"To  Messrs.  Thomas  Andrew  Walker  and  Charles  Walk- 
er, of  *9  Victoria  Chambers,  in  the  city  of  Westmin-  [528 
ster,  trading  under  the  style  or  firm  of  T.  &  C.  Walker. 

"Whereas  by  an  agreement  dated  the  17th  day  of  May, 
1871,  made  between  Thomas  Andrew  Walker  and  Charles 
Walker  therein  and  hereinafter  designated  as  the  said  con- 
tractors of  the  one  part,  and  the  London  and  North  West- 
em  Railway  Company  therein  and  hereinafter  designated 
as  the  said  company  of  the  other  part,  for  the  consideration 
therein  appearing,  the  said  contractoi-s  covenanted  and 
agreed  witn  the  said  company  to  execute  the  works  required 
for  constructing  and  completing  a  new  dock  and  channel,  and 
works  in  connection  therewith,  at  Garston  near  Liverpool, 
as  the  same  were  set  forth  and  described  in  the  specifica- 
tion, bill  of  quantities,  schedule  of  prices,  and  plans  in  the 
said  agreement  referred  to,  and  covenanted  and  agreed  to 
observe  and  perform  all  the  covenants  and  provisions  set 
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out  in  such  specification,  and  that  all  the  powers,  rights 
and  privileges  mentioned  therein,  and  conferred  thereby  in 
respect  of  such  work,  should  and  miglit  be  exercised  accord- 
ing to  the  true  intent  and  meaning  thereof ;  and  whereas  by 
the  said  agreement  it  was  provided  that  if  the  said  con- 
tractors-should not  complete  the  said  works  within  the  pe- 
riod limited  for  that  purpose  ;  or  if  from  any  cause  whatever 
(not  arising  from  any  act  or  acts  done,  or  omitted  to  be 
done,  by  the  said  company  contrary  to  the  true  intent  of 
the  said  agreement),  they  should  be  prevented  from  or  de- 
layed in  proceeding  with  the  completion  of  the  said  works 
according  to  the  said  specification,  it  should  be  lawful  for 
the  said  company,  without  any  previous  notice  being  given 
to  the  said  contractors,  to  take  the  said  works  entirely  or  in 
part  out  of  their  or  his  hands,  and  to  employ  any  other 
contractor  or  contractors,  workman  or  workmen,  either  by 
contract,  or  by  measure,  or  value,  or  otherwise  proceed 
with  the  said  works,  and  complete  the  same,  and  that  in 
such  case  the  said  contractors  should  only  be  entitled  to 
receive  such  sums  as  shall  have  actually  accrued  due  at 
the  time  of  the  works  being  taken  out  of  their  hands,  and 
all  the  expenses  incurred  by  so  doing  shall  be  deducted  and 
retained  from  the  money  due  to  the  original  contractor,  or 
shall  be  recoverable  as  liquidated  damages  by  action  at  law 
529]  or  otherwise ;  and  whereas  by  the  said  ^specification 
it  was  also  agreed  that,  should  the  engineer  be  at  any  time 
dissatisfied  with  the  nature  or  mode  of  proceeding  with,  or 
at  the  rate  of  progress  or  maintenance  of  the  works,  or  any 
part  thereof,  he  snail  have  full  power  to  procure  and  make 
use  of  all  the  labor  and  materials  which  he  may  deem  neces- 
sary, deducting  the  cost  of  such  labor  and  materials  from  the 
money  that  may  be  then  due,  or  that  may  become  due  to  the 
contractor.  But  it  was  expressly  declared  that  the  posses- 
sion of  this  power  by  the  engineer  should  not  in  any  degree 
relieve  the  contractor  from  his  obligation  to  proceed  in  the 
execution  of  and  to  complete  the  works  with  the  requisite 
expedition,  or  to  maintain  thein  as  hereinafter  mentioned, 
ana  it  was  provided  that,  should  the  contractor  fail  to  pro- 
ceed in  the  execution  of  the  works  in  the  manner  and  at  the 
rate  of  progress  required  by  the  engineer,  or  to  maintain 
the  said  works  as  hereinafter  mentioned  to  the  satisfaction 
of  the  engineer,  his  contract  should,  at  the  option  of  the 
company,  but  not  otherwise,  be  considered  void  as  far  as 
relates  to  the  works  or  maintenance  remaining  to  be  done,  and 
all  sums  of  money  that  might  be  due  to  the  contractor, 
together  with  all  materials  and  implements  in  his  posses- 
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sion,  and  all  sums  of  money  named  as  penalties  for  the  non- 
fulfilment  of  ihe  contract,  should  be  forfeited  to.  the 
company,  and  the  amount  should  be  considered  as  ascer- 
tained damages  for  breach  of  contmct ;  and  whereas  the 
said  contractors  have  not  completed  the  said  works  within 
the  period  limited  for  that  ptlrpose,  and  have  not  been  pre- 
vented or  delayed  from  proceeding  with  the  completion  of 
the  said  works  according  to  the  said  specification  by  any 
act  or  acts  done  or  omitted  to  be  done  by  the  said  company, 
but  great  delay  has  occurred  in  the  completion  of  the  same, 
and  whereas  the  engineer  mentioned  in  the  said  specification 
irf  dissatisfied  with  the  nature  or  mode  of  proceeding  with 
and  at  the  rate  of  progress  of  the  works,  and  the  contrac- 
tors have  failed  to  proceed  in  the  execution  of  the  works  in 
the  manner  and  at  the  rate  of  progress  required  by  the  said 
engineer.  Now  the  said  company  do  hereby  give  the  said 
Thomas  Andrew  Walker  and  the* said  Charles  Walker,  the 
said  contractors,  and  each  of  you,  notice  that  they  will  at 
the  expiralion  of  one  week  from  the  date  hereof,  take  the 
said  works  *entirely  out  of  your  hands  and  will,  if  [530 
need  be,  employ  other  contractor  or  contractors,  workman 
or  workmen,  to  proceed  with  the  said  works  and  complete 
the  same,  and  also  that  the  said  engineer  on  their  behalf  will 

Jrocure  and  make  use  of  such  labor  and  materials  which 
e  may  deem  necessary,  deducting  the  cost  thereof,  as  in 
the  agreement  provided.  And  the  said  company  give  yon 
further  notice  that  the  said  contract  shall  be  considered 
void  as  far  as  relates  to  the  works  or  maintenance  remaining 
to  be  done,  and  that  the  sums  of  money,  materials,  imple- 
ments and  penalties  hereinbefore  mentioned  shall  be  and 
hereby  are  forfeited  to  the  said  company. 

"Dated  the  22d  day  of  January,  in  the  year  of  our  Lord, 
1874. 

*'  Signed  on  behalf  of  the  said  company  by 

"S.  Reay,  Secretary." 

The  question  which  arises  upon  this  notice  is,  whether, 
upon  the  facts  and  under  the  circumstances  stated,  the  notice 
was  valid  and  suflicient  to  avoid  the  contract,  so  far  as  re- 
lated to  the  works  or  maintenance  remaining  to  be  done,  and 
to  cause  to  be  forfeited  to  the  defendants  all  sums  of  money 
due  to  the  plaintiffs,  together  with  all  materials  and  imple- 
ments in  their  possession,  and  all  sums  of  money  named  as 
penalties  for  the  non-fulfilment  of  the  said  contract,  or 
whether  the  notice  was  valid  and  effectual  for  any,  and  if 
so,  which  of  such  purposes. 
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There  is  only  one  clause  in  the  contract  which  confers  any 
right  to  avoid  it  and  forfeit  the  money  due  to.the  contractor, 
with  the  materials  and  implements  and  the  sums  named  as 
penalties  for  non-fulfilment  of  the  contract,  and  the  question 
IS,  whether  the  plaintiffs  were  entitled  at  the  date  of  this 
notice  to  avail  themselves  of  that  clause.  A  good  deal  of 
argument  was  expended  on  the  question  whether  or  not  the 
engineer,  within  the  meaning  of  the  clause,  was  dissatisfied 
with  the  rate  of  progress  or  the  manner  in  which  the  con- 
tractors were  proceeding,  and  whether  there  must  not  be  a 
requisition  in  writing  or  notice  of  dissatisfaction  before 
proceeding  to  enforce  it,  but  in  the  opinion  at  which  we 
nave  arrived  it  is  unnecessary  to  reconsider  or  decide  these 
points.  The  object  of  the  clause  appears  to  us  to  be  that 
the  engineer  may  have  the  means  of  requiring  the  works  to 
531]  be  proceeded  with  *in  such  a  manner  and  at  such  a 
rate  of  progress  as  to  insure  their  completion  at  the  time 
stipulated.  If  not  completed  within  the  time  limited,  there 
is  another  set  of  clauses  applicable,  both  in  the  agreement 
and  in  the  specification,  which  enables  the  company  to  make 
use  of  all  laoor  and  materials  from  the  money  then  due  or 
to  become  due  to  the  contractor,  and  to  take  the  works  en- 
tirely or  in  part  out  of  the  contractor's  hands,  and  to  employ 
anv  other  workmen,  either  by  contract  or  measure  and 
value,  or  otherwise,  and  to  proceed  with  the  works  and 
complete  the  same,  the  contractors  in  such  case  only  being 
entitled  to  receive  such  sums  as  shall  have  actually  accrued 
due  at  the  time  of  the  work  being  taken  out  of  their  hands, 
all  expenses  incurred  by  so  doing  being  deducted  and  re- 
tained from  the  money  due  to  the  original  contractor  oi* 
being  recoverable  as  liquidated  damages  .by  action  at  law  or 
otherwise. 

There  is  no  doubt  that,  as  the  engineer  has  power  by  the 
contract  to  vary  or  alter  the  works,  the  contractor  must 
execute  them  with  any  variations  made,  and  that  he  has 
bound  himself  to  have  them  completed  by  the  31st  of  Au- 
gust, 1873. 

There  is  no  provision  in  the  contract  for  any  extension 
of  the  time,  aha  therefore,  though  his  contract  may  involve 
an  impossibility,  the  contractor  is  bound  to  perform  it 
or  make  compensation  in  damages  :  Jones  v.  SL  John^s 
College  (*).  But  the  question  as  to  the  meaning  of  the  clause 
remains. 

In  Roberts  v.  Bury  Improtement  Commissioners  (*),  in 
which  there  was  a  clause  somewhat  similar,  the  defendants 

0)  Law  Rep.,  6  Q.  B.,  115.  (»)  Law  Rep.,  4  C.  P.,  755. 
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had  given  notice  to  determine  the  contract  and  take  posses- 
sion of  the  works. 

Delay  was  in  part  occasioned  by  the  act  of  the  board  in 
ordering  extm  works  and  otherwise,  and  it  was  held  that 
the  board  were,  notwithstanding,  entitled  to  determine  the 
contract  and  take  possession  of  the  works,  but  there  it  was 
assumed  that  the  clause  had  been  put  in  force  before  the 
time  originally  specified  for  completion  had  arrived  and  be- 
fore any  extension  of  time  had  been  given. 

The  clause  in  our  opinion  can  only  be  acted  on  and  en- 
forced within  the  time  fixed  for  the  completion  of  the  works, 
for  time  is  clearly  of  the  essence  of  the  contract,  and  it  is 
Only  with  reference  to  the  time  so  agreed  that  the  rate  of 
progress  can  be  determined.  If,  *as  nas  happened,  [532 
the  time  has  been  exceeded,  there  may  be  a  new  contract  to 
complete  in  a  reasonable  time ;  but  to  give  the  clause  in 
question  any  application  to  a  reasonable  time  after  the  time 
originally  fixed  nas  expired,  would  be,  without  any  express 
provision,  to  make  the  company  judge  in  their  own  case  of 
what  was  a  reasonable  time,  and  to  enable  them  in  their 
own  favor  to  avail  themselves  of  a  most  stringent  and  penal 
clause. 

The  remaining  clauses,  which  are  clearly  applicable  after 
the  time  of  completion  has  expired,  are  stringent  enough, 
assuming  the  company  not  to  have  insisted  on  the  strict 
performance  of  the  contract.  Here  there  was  a  disregard  of 
the  time  of  completion  by  mutual  consent,  and  a  negotia- 
tion was  on  foot  for  allowing  a  longer  time  and  enhanced 
prices  to  the  contractor,  but  we  do  not  decide  the  case  on 
that  ground,  but  upon  what  we  consider  to  be  the  legal  con- 
struction of  the  clause,  which  could  only  be  enforced  before 
the  time  originally  fixed  for  completion  of  the  work  had 
expired,  and  we  therefore  think  the  notice  of  the  22d  of 
January,  1874,  was  not  effectual  for  all  or  any  of  the  pur- 
poses mentioned  in  the  question  put  to  us,  and  that  the 
contract  was  not  avoided.  We  think  the  defendants  were 
not  justified  in  point  of  law  in  taking  possession  of  the 
plaintiffs'  implements  and  materials. 

Our  judgment  must  therefore  be  for  the  plaintiffs  with 
costs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs:  Kendall  &  Oongreve. 
Solicitor  for  defendants :  Roberts. 


416                                 COMMON  PLEAS  DIVISION.  [Vol  T. 
1876                  Walker  v.  London  and  North  Western  Railway  Co. 

See  1  Eng.  R.,  582-4  note ;  16  Eng.  not  a  sufficient  justification  for  not  pro- 
Rep. »  824  note.  ducing  it :  Scliencke  v.  Rowell,  3  Abb. 

Where  bj  the  terms  of  a  contract  the  New  Cases,  42. 

contractor  is  not  entitled  to  receive  pay-  United  States  :    XJ.  S.  v.  Robison,  9 

ment  for  any  portion  of  the  work  until  Peters,  826' ;  Case  «.  U.  S.,  11  Court 

the  same  shall  be  fully  completed  ac-  Claims  Rep.,  712. 

cording  to  the  terms  of  the  agreement,  WiBConsin :    Bannister  «.  Patty,  85 

and  such  completion  duly  certified  by  Wise.,  215. 

the  inspectors  employed  on  the  work,  In  such  case  it  is  the  duty  of  the  em- 
unless  the  plaintiff  produces  on  the  ployer  to  keep  inspectors  on  the  work, 
trial  the  certificate  of  the  inspectors  and  when  it  is  fully  completed  accord- 
provided  for  in  the  contract,  or  satis-  ing  to  the  contract,  to  cause  the  inspec- 
factorily  accounts  for  or  excuses  its  tors,  on  the  application  of  the  con-  • 
production,  he  cannot  recover.  tractor,  to  furnish  him  such  certificate. 

Canada,  Upper :  Coatsworth  v.  To-  If  there  be  any  unreasonable  or  obsti- 
ronto,  7  C.  PI.,  490;  8  id.,  864;  Older-  nate,  collusive,  fraudulent  refusal  on 
sliaw  V,  Gamer,  38  Q.  B. ,  87 ;  Aitche-  the  part  of  the  employer  to  perform 
son  V.  Cook,  37  Q.  B.,  490;  Ekins  v.  this  portion  of  the  contract,  such  re- 
Bruce,  80  Q.  B. ,  48 ;  Macklem  v.  f usal  would  constitute  an  excuse  for 
Thorn,  30  Q.  B.,  465.  the  non -production  of  the  certificate: 

See  Lake  v.  Cameron,  18  Q.  B.,  622  ;  Bigelow  on  Fraud,  163. 
McGennis  v,  Yorkville,  21  Q.  B.,  163;  Canada,  Upper:    See  Great  West- 
Melville  c.  Carpenter,  4  C.  P.,  159.  ern,  etc.,   t?.   Des   Jardins,  9  Grant's 

Delaware:  Randel  v.   Chesapeake,  Chy.,  608. 

etc.,  1  Harrington,  238.  Connecticut:    Durand  9.  New  Ha- 

niinois:  Coehy  v.  Lehman,  79  Ills.,  Ten,  etc.,  42  Conn.,  211. 

178  ;   Snell  v.  Brown,  71  Ills.,  133.  Delaware:    Randel  v.  Ches.,  etc.,  1 

Indiana :    In  this  state  a  party  who  Harrington,  283. 

has  performed  work  for  another  under  Minnesota  :    Starkey  v.  De  Graffe, 

a  special  contract  may  recover  therefor,  22  Minn.  ,481. 

though  not  performed  at  the  time  or  in  New  York :    Guidet  v.  Mayor,   36 

the  manner  stipulated,  if  the  work  done  N.  Y.  Superior  Court  R. ,  557  ;  Schencke 

be  accepted  by  the  other  party.     The  v,  Rowell,  3  Abb.  N.  C,  42. 

recovery  is  limited  to  the  amount  the  Wisconsin  :    Bannister  v.  Patty,  35 

party  is  benefited.     In  this  state  the  Wise,  215;  Hudson  9.  McCartney,  33 

contractor  who  has  perfonned  work,  Wise,  215. 

payable  on  production  of  such  certifi-  An  agreement  on  the  part  of  A.  to 

cate,  may  recover  without  it :  Adams  pay  B.  every  fortnight  for  the  work 

V.  Cosby,  48  Ind.,  158.     This  case  af-  which  A.'s  engineer  shall  certify  to 

firms  S.  C,  1  Wils.  Superior  Ct.  Rep.,  have  been  done  by  B.,  is  a  corenunt 

842,  holding  the  contrary.     It  is  some-  on  the  part  of  A.  that  the  engineer 

what  difficult  to  understand  just  what  shall  make  the  certificate :   Randel  v. 

will  be  held  to  be  the  rule  in  Indiana,  Chesapeal{:e,  etc.,  1  Harrington,  Del., 

though  we  understand  the  affirmance  238. 

to  bo  on  the  ground  that  conceding  the  W^hero  the  contract  provides  for  the 

law  to  be  as  laid  down  by  the  supreme  skill  and  judgment  of  the  engineer  of 

court,   the  jury  had  found  the  facts  a  company  the  party  is  not  concluded 

against  the  plaintiff.  by  the  measurements,  and  calculations, 

Irish :    Is  not  necessary :  Mansfield  of  an  assistant :    Snell   v.  Brown,  71 

«.  Dorlin,  Irish  Law  Rep.,  4  C.  L,,  17 ;  Ills.,  183. 

Murphy  V.  Bower,  Irish  L.  R.,  2  C.  L.,  In  determining  whether  a  refusal  to 

606.  obtain  the  requisite  certificate  was  un- 

Minnesota:  Johnson  t).  Howard,  20  reasonable,  and  if  so,  whether  the  con- 
Minn.,  370.  tractor  is  excused  from  obtaining  it. 

New  York  :  Schencke  «.  Rowell,  8  the  interference  of  a  third  party  can- 
Abb.  New  Cases,  42;  Guidet  d.  Mayor,  not  be  considered  but  only  the  circum- 
36  N.  Y.  Superior  Ct.  Rep.,  557  ;  Smith  stances  of  the  contract,  and  the  objects 
«.  Wright,  6  Thomp.  &  Cooke,  694.  sought  to  bo  accomplished  by  the  con- 

An  allegation  that  an  architect's  cer-  dition  ;   in  contemplation  of  law  the 

tificate  is  "  unreasonably "  withheld  is  certificate  ought  to  have  been  given 
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when  the  contract  was  beyond  all  ques- 
tion fully  completed,  and  a  refusal  to 
give  it  because  of  an  injunction  at  the 
suit  of  a  third  party  is  unreasonable, 
and  the  contractor  is  entitled  to  recover 
without  its  production:  Bowery,  etc., 
V.  Mayor,  68  N.  Y.,  886,  reversing  3 
Hun,  689. 

So  the  parties  may  provide  that  any 
loss  or  damages  to  either  party  from 
unnecessary  delay  or  failure  to  perform 
the  contract  to  the  satisfaction  of  a  par- 
ticular person  shall  be  ascertained  by 
him,  and  that  his  finding  shall  be  bind- 
ing on  all  parties  when  it  will  be  so 
except  In  cases  of  fraud,  collusion,  mis- 
take or  undue  influence. 

Delaware :  Randel  v.  Chesapeake, 
etc.,  1  Harrington,  288. 

niinou:  Taylor  v.  Renn,  79  Ills. 
181. 

Kansas:  Board,  etc.,  v,  Shaw,  15 
Eans.,  38. 

United  States  :  Case  v.  U.  S.,  11 
Court  Claims  Rep.,  712. 

WisoonsiQ:  Scott  v.  Whitney,  41 
Wise.,  504;  Bannister  v.  Patty,  85 
Wise.,  215. 

In  such  case,  if  tl^e  agreement  pro- 
vide that  "the  amount  so  found  sliall 
be  deducted  from  the  next  regular  pay- 
ment or  payments,"  all  claims  for  the 
deduction  of  damages  must  be  deter- 
mined by  the  person  designated,  from 
time  to  time,  as  the  work  progresses ; 
such  claim  cannot  be  made  for  the  first 
time  and  the  amount  thereof  deter- 
mined in  the  lump,  after  the  work  is 
finished  and  after.a  suit  to  recover  the 
unpaid  balance :  Bannister  v.  Patty,  85 
Wise.,  215. 

See  Great  Western  v.  Des  Jardins,  9 
Grant's  (U.C.)Chy.,  508. 

So  a  clause  in  a  policy  of  life  insur- 
ance that  the  company  would  pay  the 
amount  insured  for,  if  in  the  opinion 
of  their  surgeon  in  chief  the  party  did 
not  die  of  intemperance,  is  a  condition 
precedent  to  the  right  of  the  plaintiff 
to  recover,  and  on  the  trial  the  plaintiff 
must  prove  the  decision  of  the  sur- 
geon, or  account  for  its  absence,  as 
part  of  his  case :  Campl:)ell  v.  American 
Popular,  1  MacArthur,  247  ;  Id.,  471. 

If,  however,  the  surgeon  be  also  a 
stockholder  whose  dividends  are  affect- 
ed by  the  payment  of  claims,  and  the 
fact  of  such  interest  was  concealed  by 
the  company  from  the  party  insuring 

17  Eng.  Rep.  53 


at  the  time  the  policy  was  made  and 
accepted,  it  is  a  sufficient  excuse  for 
the  non-performance  of  such  condi- 
tion :  Campi)ell  v.  Am.  Pop.,  1  Mac 
Arthur,  471,  4  Ins.  I^w  Jour.,  106. 

The  signification  of  dissatisfaction 
by  the  architect  or  engineer  need  not 
be  in  writing  unless  stipulated  for : 
Oldershaw  «.  Garner,  38  Upper  Can. 
Q.  B.,  87. 

The  mere  fact  that  the  measurements 
are  less  than  the  work  actually  done, 
will  not  justify  setting  it  aside,  for 
fraud.  The  fact  that  more  work  was 
done  than  is  included  in  the  estimate, 
may  be  shown  as  a  circumstance  tend- 
ing, in  some  degree,  to  establish  fraud, 
but  it  is  not  conclusive.  The  evidence 
must  show  that  such  party  knowingly 
and  wilfully  disregarded  his  duty,  and 
rejected  or  condemned  work  which  he 
knew,  or  at  least  should  have  known, 
fully  conformed,  in  all  respects,  to  the 
contract:  Snell «.  Brown,  71  Ills.,  138. 

Where  a  contract  stipulates  that  the 
compensation  shall  bo  paid  upon  the 
certificate  or  estimates  of  an  architect, 
engineer,  etc.,  such  certificate  or  esti- 
mate is  conclusive  upon  the  parties 
where  kn  honest  discretion  has  been 
exercised  and  no  fraud  is  shown. 

Canada,  Upper :  De  Cew  v.  Clark, 
19  C.  PI.,  155;  Oldershaw  v.  Gamer, 
88  Q.  B.,  37;  Macklem  i>.  Thorn,  30 
Q.  B.,  464. 

See  Lake  v.  Cameron,  18  Q.  B.,  622. 

Iowa :  Mitchell  v.  Eavanagh,  88 
Iowa,  286. 

Irish:  In  Ireland  such  determina- 
tion has  been  held  not  to  be  conclusive  : 
Mansfield  v.  Doolin,  Irish  L.  R.,  4 
C.  L.,  17. 

Minnesota:  Leighton  v.  Grant,  20 
Minn.,  845. 

United  States :  Omaha  v.  Hammond, 
94  U.  S.  Rep.,  98. 

The  fact  that  the  owner  of  lands 
upon  which  a  house  is  built  takes  pos-' 
session  of  and  occupies  the  building, 
will  not  entitle  the  builder  to  recover 
on  the  common  counts  without  per- 
formance :  Oldershaw  v.  Gamer,  38 
Upper  Can.  Q.  B.,  37  ;  Simpson  «.  Kerr, 
38  U.  C.  Q.  B.,  856. 

Where  the  employer  delayed  the 
work  so  the  cost  of  completion  was 
increased,  the  obtaining  of  the  requisite 
certificate  and  the  acceptance  of  pay- 
ment thereunder  precludes  the  recov- 
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617  of  damages  for  the  delay,  when  the  acts  of  the  parties :  Cosby  «.  Ad- 

the  contract  provides  that  **  such  pay-  ams,  1  Wils.  (Ind.)  Superior  .Court  B., 

ment  is  in  full  of  every  claim  or  de-  842. 

inand  whatever  in  the  premises,  ex-  See  Great  Western,  etc.,  v,  Des  Jar- 

cept  the  amount  agreed  upon  for  extra  dins,  0  Grant's  (U.  C.)  Chy.,  608. 

work":  Coulter  vf  Board,  etc.,  63  N.  Y.,  User  without  objection  for  a  consid- 

365.  erable  time,  or  insisting  upon  the  eer- 

See  also  Case  «.    U.   S.,   11   Court  tificate,  would  be  a  waiver :  Hamilton 

Claims  Rep.,  712  ;  Taylor  v.  Renn,  79  v.  Myles,  24  Upper  Can.  Com.  PI..  809, 

Ills.,  181.  Court  of  Errors,  reversing  S.  C,  23  C. 

An  architect  or  engineer  has  no  PL,  298. 
right  to  determine  the  quantity  or  In  the  following  cases  the  snperin- 
quality  of  extra  work  done  outside  tendent  of  buildings  was  held  to  have 
toe  contract  unless  it  provide  that  he  authority  to  consent  to  alterations,  and 
shall  do  so,  nor  to  fix  any  different  to  waive  strict  performance  of  a  build- 
measure  of  compensation  than  that  con-  ing  contract:  Andre  «.  Hardin,  82 
tracted  for:  SUrkey  v,  De  Graff,  22  Mich.,  834;  Wildey  v.  School  Dist,  25 
Minn.,  481 ;  Simpson  v.  Kerr,  38  U.  C.  Mich.,  419. 

Q.  B. ,  853 ;  Hamilton  v.  Moore,  38  U.  C.  As  to  the  effect  of  monthly  approxi- 

Q.  B. ,  100.  mate  estimates  by  an  engineer,  see  Case 

Otherwise,  when  the  extra  work  is  «.  U.  S.,  11  Court  Claims  Rep.,  712. 
also  provided  for  by  the  contract :  Con-  A  sub- contractor  who  has  not  agreed 
nor  T.  Belfast,  etc.,* Irish  L.  R.,  5  Com.  that  the  decision  of  an  architect  or  en- 
Law,  55.  gineer  shall  be  final   upon  him  may 

A  certificate  stating  the  amount  and  recover  of  the  contractor,  upon  sub- 
value  of  the  work  done  (U  the  eontmct  stantial  performance  or  a  waiver  by  the 
prices,  but  not  stating  in  terms  that  it  contractor,  although  the  architect  or 
is  done  to  the  satisfaction  of  the  person  engineer  reject  the  work :  Woodruff  v. 
so  certifying,  is  in  effect  a  certificate  Hough,  91  U.  S.  I{ep.,  596. 
that  the  work  is  done  to  his  satisfac-  The  contractor  may  brin^  suit  for  the 
tion  :  Bannister  r.  Patty,  85  Wise.,  215.  stipulated  compensation,  immediately 

See  also  Case  v.  U.   S.,   11  Court  on  receipt  of  the  certificate,  without 

Claims  Rep.,  712.  notice  to  the  employer,  if  the  person 

The  architect's  acceptance  of  any  giving  it  be  the  servant  or  agent  of  the 
substitute  for  that  which  the  contract  employer:  Wilson  v.  Huron,  etc.,  10 
called  for,  if  substantially  variant  from  Upper  Can.  Com.  PI.,  498. 
its  terms,  unless  by  authority  of  the  Though  the  engineer  or  architect  re- 
employer,  is  not  enough  to  sustain  an  fuse  to  certify  from  mere  wantonness, 
action ;  and  even  the  employer's  ac-  fraud,  or  even  collusion  with  the  em- 
ceptance  of  inferior  or  different  work  ployer,  no  action  lies  against  him  by 
must  be  supported  by  some  new  consid-  the  contractor  for  refusing  to  give  the 
eration,  as,  for  example,  an  agreement  requisite  certificate  :  Murphy  v.  Bower, 
to  accept  such  inferior  work  with  de-  Irish  Law  Rep.,  2  Com.  L.,  506. 
ductions  for  defects  agreed  upon,  in  Where  the  contract  provided  that  no 
order  to  be  deemed  as  part  or  entire  extras  should  be  permitted  or  allowed 
performance  :  Schencke  v.  Rowell,  3  unless  agreed  upon  in  writing,  and 
Abbott's  New  Cases,  42.  that  the  writing  sliould  be  produced 
•  The  parties  to  such  a  contract  may  before  payment  therefor,  it  was  held, 
also  waive  the  performance  of  any  of  in  Canada,  that  no  recovery  could  be 
its  stipulations  :  Bannister  v.  Patty,  35  had  for  extras  without  producing  such 
Wise,  215;  McPherson  v.  Rockwell,  a  writing:  Oldershaw  v.  Garner,  38 
87  Wise..  159  :  Aitcheson  v.  Cook,  37  Upper  Can.  Q.  B.,  37. 
U.  C.  Q.  B.,  490;  Hoi  brook  v.  Satchel,  Contrfrri/:  Conner  t?.  Belfast,  etc.,  Ir. 
114  Mass.,  485  ;  Woodruff  v.  Hough,  L.  R.,  5  C.  L.,  55. 
91  U.  S.  Rep.,  596.  Where  the  contract  provided  that  for 

See  Simpson  v.  Kerr,  88  U.  C.  Q.  certain  causes  the  defendant  might  de- 

B.,  355-7.  clare  it  forfeited,  in  which  case  the  de- 

Such  waiver  may  be  shown  by  direct  fendant  was  to  be  exonerated  from  all 

evidence,  or  it  may  be  implied  from  liability  under  the  same,  it  was  held 
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that  if  the  contract  was  terminated  ton,  Del.,  238;  Savannah,  etc.,  o.  Cal- 

wrong^nlly  or  improperly,  the  contrac-  lahan,  56  Geo.,  881 ;  Wells  v.  Martin, 

tor  was  entitled  to  recover  for  what  he  82  Mich.,  478;  Friedland  v.  McNeil, 

had  done,  and  for  his  damages  for  the  83  Mich.,  40  ;  Potter  v.  McPherson,  61 

revocation:  Sanger «.  Chicago,  65  Dls.,  Mo.,  240;  Mc  Andrews  v,  Tippett,  89 

506;  Sloan  v,  Hayden,  110  Mass.,  141 ;  New  Jersey  Law,  105  ;  Waco,  etc.,  «. 

Mc  Andrews  v.  Tippett,  89  N.  J.  Law,  Shirley,  45  Tex.,  855  ;  Stranss  v.  R.  R., 

105.  7  West  Virginia,  868  ;  St.  Andrews  v. 

As  to  the  rights  of  parties  under  a  Brookfield,  13  Moore,  P.  C,  510;  As- 

contract  providing' that,  in  case  the  con-  pinall  «.  London,  etc.,  11  Hare,  825; 

tractor  failed  to  proceed  rapidly  enoagh  McDonnell  v.  Canada,  etc.,  88  U.  C. 

to  satisfy  the  engineer,  the  contract  Q.  B.,  818. 

might  be  revoked  and  completed  by  As  to  contract  for  specific  damages 

the  employer  at  contractor's  expense,  per  day,  if  building  not  finished  by 

see  Geiger  v.  Western,  etc.,  41  Md.,  4 ;  particular  time:  Hamilton  v.  Moore,  88 

Murphy  «.  Buckman,  66  N.  Y.,  297;  U.  C.  Q.  B.,  100;  Id., 520;  Simpson  «. 

Bandel  v.  Chesapeake,  etc.,  1  Harring-  Kerr,  Id.,  845,  848. 
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JIfaHer  and  Servani — Negligetice — Foreman  and  Fellow  servant. 

The  defendants  had  on  their  premises  gates  which  were  safe  when  open  and  wedged 
up,  but  liable  to  fall  when  closed.  The  attention  of  the  manager  had  been  directed 
to  the  unsafe  condition  of  the  gates,  and  orders  had  been  given,  but  not  carried  out, 
to  remedy  this.  The  plaintiif,  a  workman  in  the  employ  of  the  defendants,  passed 
through  the  gates  when  open,  but  on  his  return  one  of  tliem  was  closed,  and  shortly 
afterwards,  while  he  was  working  near  the  gates,  they  fell  on  and  injured  him.  There 
was  no  evidence  to  show  how  this  happened,  nor  any  evidence  that  the  manager  and 
other  persons  employed  by  the  defendants  were  incompetent: 

ffeldy  that  the  defendants  were  not  liable,  as  the  plaintiff  had  not  shown  that  the 
persons  employed  by  the  defendants  were  incompetent,  and  the  negligence,  if  any, 
which  caused  the  accident  was  that  of  A  fellow  workman  of  the  plaintiff. 

This  was  an  action  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  through  the  alleged  negligence  of  the 
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defendants. '  At  the  trial  before  Huddleston,  B.,  in  Middle- 
sex, at  the  sittings  after  Trinity  Term,  1875,  a  verdict  passed 
for  the  plaintiff,  with  leave  to  the  defendants  to  move  to  set 
it  aside  and  enter  a  nonsuit,  or  a  verdict  for  them,  on  the 
grounds  that  there  was  no  evidence  of  nejjligence  on  their 
part  to  render  them  liable;  that  the  plaintiff  was  guilty 
of  contributory  negligence ;  and  that  the  plaintiff  was  aware 
of  the  danger,  and  voluntarily  undertook  the  risk. 

The  defendants  were  a  joint  stock  commny  engaged  in 
the  manufacture  of  gas,  and  the  plaintiff,  who  was  a  servant 
in  their  employ  sustained  injury  by  some  ^tes  on  the  de- 
fendants' premises  falling  on  him.  The  evidence  was,  that 
these  gates,  if  left  open  and  wedged  up,  were  safe ;  but  if 
closed,  or  partially  closed,  there  was  danger  that  they  might 
falL  On  the  day  of  the  accident  the  plaintiff  passed  through 
the  gates  when  they  were  open  and  wedged  up,  but  on  his 
return,  some  time  afterwards,  one  of  the  gates  was  closed, 
and  while  in  this  condition  they  fell  on  and  injured  him  as 
he  was  at  work  near  them. 

The  other  facts,  and  the  evidence  are  set  out  below  in  the 
judgment  of  the  court. 

Jan.  21.  A  rule  nisi  having  been  obtained  pursuant  to 
the  leave  reserved, 

*J.  0.  Oriffiis^  Q.C.,  and  TF.  O.  Harrison^  showed  [252 
cause :  The  verdict  was  right,  on  the  ground  that  it  was 
the  duty  of  the  defendants  to  employ  a  competent  person 
to  take  charge  of  their  premises.  Further,  the  plaintiff  had 
remained  in  the  employment  under  a  reasonable  expectation 
that  the  gates  would  iJe  rendered  safe,  and  therefore  the  de- 
fendants were  liable :  Holmes  v.  WortJiington  (*)  and  HoVmes 
V.  Clarke  i^\ 

Bay^  Q.C.,  and  W.  Oraham^  in  support  of  the  rule :  The 
danger  in  this  case  did  not  arise  from  the  inherent  condition 
of  the  gates,  and  there  is  nothing  in  the  case  to  take  it  out 
of  the  rule,  that  to  make  the  master  liable,  he  should  know, 
and  the  servant  be  ignoi-ant,  of  the  danger.  In  Holmes  v. 
Clarke  (•)  there  was  a  statutory  duty  on  the  defendants  to 
fence  the  machinery.  Here  the  negligence,  if  any,  which 
caused  the  accident  must  have  been  that  of  one  of  tnefellow 
workmen  closing  the  gates ;  or,  if  it  is  said  to  be  that  of  the 
foreman,  he  is  the  feflow  servant  of  the  plaintiff :  HoweUs 
V.  Landore  Siemens  Steel  Cio.  (*);  Felthamv.  England  {^y 
The  defendants  cannot  personally  superintend,  the  plaintiff 

[0  2  F.  4  F..  688#  (»)  Law  Rep,,  10  Q.  B.,  62. 

[»)  6  H.  4  N.,  849;  7  H.  A  N.,  987;    (<)  Law  Rep.,  2  Q.  B.,  88. 
80  L.  J.  (Ex.),  186  ;  31  L.  J.  (Ex.),  36«. 


f 
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must  therefore,  to  make  them  liable,  show  that  the  persons 
employed  by  them  were  incompetent :   Wilson  v.  Merry  (*). 

Cur.  adv.  vwU. 

Feb.  26.  The  judgment  of  the  court  (Bramwell,  Amph- 
lett  and  Huddleston,  BB.)  was  read  by 

HuDDLESTON,  B.:  This  was  a  rule  to  set  aside  a  verdict 
for  the  plaintiff  for  £150,  and  enter  a  nonsuit  or  a  verdict 
for  the  defendants,  "on  the  ground  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  defendants  to  render 
them  liable."' 

There  were  other  grounds  on  which  the  rule  was  argued, 
but  which,  in  consequence  of  the  view  we  take,  it  does  not 
become  necessary  for  us  to  consider. 

The  plaintiff  was  a  servant,  at  weekly  wages,  to  the  de- 
253]  fendants,  *who  were  a  joint  stock  company,  limited, 
for  the  manufacture  and  sale  of  gas,  and  the  injuries  he  com- 
plained of  were  caused  by  the  falling  of  some  gates  upon 
him.  The  evidence  applicable  to  this  part  of  the  case  was 
that  these  gates  were  built  into  a  framework  on  the  premises 
of  the  defendants  where  the  plaintiff  was  at  work.  They 
had  been  out  of  repair  for  some  time,  and  had  been  gradu- 
ally getting  ''from  bad  to  worse."  If  closed,  or  partially 
closed,  they  were  unsafe ;  but  if  left  open,  and  wedged  up, 
they  were  safe.  On  the  dajr  of  the  accident,  the  plaintiff 
and  another  man,  who  were  in  the  employment  of  the  com- 
pany, had  gone  through  the  gates  with  coke  for  the  purpose 
of  stoking  the  furnaces  before  breakfast,  and  the  gates  were 
then  open,  and  wedged  up;  but  on  the  plaintin's  return 
from  breakfast,  one  gate  was  open  and  the  other  was  shut. 
How  this  occurred  was  not  shown.  The  plaintiff  attributed 
it  to  the  effect  of  the  wind ;  another  witness  thought  that 
it  could  not  be  the  wind,  but  that  sombody  must  have  moved 
them  ;  but  there  was  no  evidence  to  show  that  any  one  had 
touched  the  gates  in  the  meantime. 

While  the  plaintiff  was  preparing  to  set  about  his  work, 
being  on  the  defendants'  premises  and  within  a  few  feet  of 
the  gates,  they  suddenly  fell  upon  him.  The  attention  of  a 
person  of  the  name  of  Parren,  who  was  described  as  the 
company's  manager,  had  been  called  to  the  unsafe  condition 
of  the  gates  a  considemble  time  before  the  accident,  and  he 
had  promised  to  have  them  seen  to.  It  was  not  shown  that 
he  had  not  fulfilled  his  promise,  but  directions  had  been 
given  by  the  foreman  of  the  blacksmiths  to  one  of  his  men 
to  make  a  bar  to  go  across  the  gates.  That^  had  not  been 
done,  because,  as  the  witness  said,  there  was  not  the  right 

0)  Law  Rep.,  1  II.,  L.  So.,  323. 
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size -of  iron  on  the  premises  to  make  the  bar.  After  the  ac- 
cident the  gates  were  put  up,  and  such  an  iron  ^  bar  was 
placed  across  them  to  prevent  them  from  falling.  At  the  trial 
the  verdict  was  entered  for  the  plaintiff,  with  leave  to  thede- 
fendants  to  move  to  enter  a  nonsuit  or  verdict  for  the  defen- 
dants, the  court  to  draw  inferences.  It  was  urged  on  the 
part  of  the  defendants  that  there  was  no  evidence  to  fix 
them  with  negligence,  and  Wilson  v.  Merry  (')  was  relied  on. 

*We  think  that  the  mischief  in  this  case  arose  from  [254 
the  conduct  of  the  plaintiff's  fellow  workmen  as  such,  and 
not  from  the  defendants'  default,  nor  from  the  default  of 
any  manager  or  vice-proprietor,  ai^d  that,  therefore,  the 
defendants  are  not  liable.  The  gates  were  dangerous  when 
shut,  not  dangerous  when  against  the  wall  and  wedged  up. 
Now,  either  some  workmen,  as  such,  moved  the  gates,  or 
the  wind  did  so,  and  then  the  workmen  ought  to  have  re- 
placed them.  It  was  therefore  by  the  improper  moving  of  the 
gates  by  a  workman,  or  by  their  being  improperly  left  open 
bv  the  workmen,  that  the  mischief  happened.  The  case  is 
like  this, — there  is  an  unsafe  ladder,  it  is  shut  up  and  not 
used,  a  workman  takes  it  out  and  does  not  replace  it,  and 
then  another  workman  uses  it  and  is  hurt ;  the  master  would 
not  be  liable.  If  there  be  any  distinction  bc^tween  this  case 
and  the  case  in  the  House  of  Lords  we  prefer  that  it  should 
be  drawn  by  the  Court  of  Appeal.  But,  further,  the  author- 
ities referred  to  establish  the  principle  that  in:  the  event  of 
the  master  not  personally  superintending  and  directing  the 
work  his  sole  duty  is  to  select  proper  and  competent  persons 
to  do  so,  and  to  furnish  them  with  adequate  materials  and 
suitable  means  and  resources  for  accomplishing  the  work. 
This  was  fully  explained  by  the  present  Lord  Chancellor  in 
Wilson  V.  Merry  {^\  and  Lord  Colonsay  in  his  judgment  (') 
points  out  what  duties  may  be  incumbent  on  masters  with 
leference  to  the  safety  of  their  laborers,  on  the  fulfilment  of 
which  the  laborers  are  entitled  to  rely,  and  for  the  failure 
in  which  the  master  may  be  responsible^. 

To  establish,  therefore,  negligence  against  the  defendants, 
the  plaintiff  must  prove  that  the  defendants  undertook  per- 
sonally to  superintend  and  direct  the  works,  or  that  the 
persons  employed  by  them  were  not  proper  and  competent 
persons,  or  that  the  materials  were  inadequate,  or  the  means 
and  resources  were  unsuitable  to  accomplish  the  work.  The 
onus  is  upon  him,  and  failing  to  do  so  he  fails  to  establish 
negligence.  This  is  clearly  pointed  out  by  Lord  Cranworth 
in  Bartonshlll  Coal  Company  v.  Iieid{*):  ''Where  an  in- 

(»)  Law  Kcp.,  1  H.  L.,  Sc.  826.  («)  At  p.  344.  («)  8  Macq.,  at  p.  282. 
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jury  is  occasioned  to  any  one  bv  the  negligence  of  another, 
if  the  person  injured  seeks  to  charge  with  its  consequences 
255]  any  ^person  other  than  him  who  actually  caused 
the  damage,  it  lies  on  the  person  injured  to  show  that  the 
circumstances  were  such  as  to  make  some  other  person  re- 
sponsible" :  and  by  Mr.  Justice  Willes  in  Lovegrove  v.  Lon- 
don  and  Brighton  Ry.  Co.  (*):  "It  is  not  enough  for  the 
plaintiff  to  show  that  he  has  sustained  an  injury  under  cir- 
cumstances which  may  lead  to  a  suspicion,  or  even  a  fair 
inference,  that  there  may  have  been  negligence  on  the  part 
of  the  defendant;  but  tie  must  go  on  and  give  evidence 
of  some  specific  act  of  negligence  on  the  part  of  the  person 
against  wnom  he  seeks  compensation;"  as,  also,  by  Erie, 
CTJ.,  in  Cotton  v.  Wood  (').  FeUham  v.  England  Q  is  to 
the  same  effect.  Here  there  was  no  evidence  that  the  defen- 
dants undertook  personally  to  superintend  and  direct  the 
works ;  on  the  contrary,  from  the  tact  of  their  being  a  joint 
stock  company,  the  direct  inference  would  be  the  other  way ; 
nor  that  Farren,  whatever  may  have  been  his  position,  which 
is  not  clearly  defined,  was  either  an  incompetent  or  an  im- 
proper person.  It  may  be  doubted  whether  tlie  falling  of  the 
fates  can  be  attributed  to  the  negligence  or  carelessness  of 
'arren,  as  some  orders,  probably  emanating  from  him,  seem 
to  have  been  given  by  somebody  as  to  the  repair  of  the  gates. 

But  assuming  it  to  have  been  the  negligence  of  Farren, 
his  negligence  would,  as  before  pointed  out,  be  that  of  a  fel- 
low servant;  for  which,  accordinff  to  the  cases  cited,  the 
defendants  would  not  be  liable.  There  was  no  evidence  of 
the  incompetency  of  any  other  servant  whose  duty  it  must 
have  been  to  have  seen  that  the  gates  were  put  into  a  state 
of  repair. 

The  evidence  as  to  the  want  of  sufficient  materials  pointed 
only  to  the  absence  of  a  proper  size  of  iron  to  make  the  bar. 
We  doubt  very  much  whether  the  providing  a  proper  iron 
bar  would  have  done  more  than  have  secured  the  gates 
properly  when  closed.  At  all  events,  we  cannot  infer  that 
in  a  company  such  as  the  defendants  there  was  not  a  per- 
son whose  duty  it  was  to  see  that  there  was  a  proper  supply 
of  iron,  and  if  there  was  such  a  person,  his  negligence  would 
not  affect  the  defendants  unless  he  were  incompetent,  and 
of  that  there  was  no  evidence. 

256]  *By  suitable  means  and  resources,  we  think  must 
be  meant  all  that  was  necessary  to  carry  on  the  business, 
including  premises  reasonably  safe  for  that  purpose,  as,  for 

(>)  16  C.  B.  (N.S.),  at  p.  692;  33  L.  J.  (C.P.),  329. 
{•)  8  C.  B.  (N.S.),  568;  29  L.  J.  (C.P.),  838.  (")  Law  Rep.,  2  Q.  B.,  33. 
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instance,  in  case  of  a  mine,  of  a  proper  system  of  ventila- 
tion as  pointed  out  by  Lord  Colonsay  in  Wilson  v.  Merry  (*) ; 
but  there  was  no  evidence  to  show  that  the  premises  oi  the 
defendants  were  dangerous,  that  these  gates  were  defective 
in  their  original  construction,  or  that  they  had  not  been  per- 
fectly safe  when  first  put  up.  If  they  had  fallen  into  a 
state  of  decay,  and  had  been  permitted  to  remain  in  that  state, 
it  could  scarcely  be  said  that  that  was  the  act  of  the  defen- 
dants, but  must  have  been  that  of  the  persons  whom  they 
must  have  employed,  and  there  was  no  evidence  to  show 
that  such  persons  were  not  proper  and  competent  for  the 
defendants  to  employ. 

Applying,  therefore,  the  principles  referred  to,  we  think  the 
plaintiff  has  failed  to  satisfy  us  that  the  defendants  under- 
took personally  to  superintend  and  direct  the  works,  or  to  se- 
lect proper  and  competent  persons  to  do  so,  or  to  furnish  them 
with  adequate  materials  or  suitable  means  and  resources 
for  the  work,  and  that  therefore  the  rule  must  be  made  ab- 
solute to  enter  a  nonsuit  or  verdict  for  the  defendants. 

Hule  absolute. 

Solicitor  for  plaintiff :    W.  Scott  Fox. 

Solicitors  for  defendants :  Hargrove^  Fowler  &  Blunt 

Q)  Law  Rep.,  1  H.  L.,  Sc,  826. 


[I  Exchequer  Division,  257.] 

May  16,  1876. 

[IN  THE  COURT  OF  APPEAL. J 

♦Dawson  and  Others  v.  Lord  Otho  Fitzgerald.    [257 


ArbiinUioH  CUnue — Conttruclion  of  CovenanU — CovenajU  to  pay  CompemuUion,  the 
Amount  to  he  referred  to  Aroilraiion — Collateral  and  distinct  Covenanle. 

A  lessee  covenanted  with  the  lessor  that  he  would  keep  such  a  number  only  of 
hares  and  rabbits  as  would  do  no  injury  to  the  crops,  and  that  in  case  he  kept  such 
a  number  as  should  injure  the  crops  he  would  pay  a  fair  and  reaijonable  compensa- 
tion, the  amount  of  such  compensation*  in  case  of  difference,  to  be  referred  to  two 
arbitrators,  or  an  umpire.  The  lessor  having  brought  an  action  for  breach  of  cove- 
nant, alleging  that  the  lessee  had  not  kept  such  a  number  only  of  hares  and  rabbits 
as  would  do  no  injury,  but  had  kept  such  a  number  as  did  injury,  and  had  neglected 
to  pay  any  compensation : 

Had,  reversing  the  judgment  of  the  court  below,  that  upon  the  true  construction 
of  the  lease  the  covenant  to  refer  tlie  amount  of  compensation  was  a  colliiternl  and 
distinct  covenant,  and  that  Uio  action  was  maintainable,  although  there  had  been  no 
arbitration. 

The  first  count  of  the  declaration  alleged  that  the  plain- 
tiffs demised  to  the  defendant  a  messuage  and  lands  called 
West  Park,  with  liberty  of  shooting,  hunting,  &c.,  over 
certain  manors,  upon  certain  terms.     The  lease  itself  was 
17  Eno.  Rep.  64 
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referred  to  during  the  argument,  and  the  covenants  material 
to  this  case  were  that  the  lessee  *' will  at  all  times  during 
the  continuan.ce  of  the  terra  keep,  or  cause  to  be  kept  or  en- 
couraged, such  a  number  only  oi  hares  and  rabbits  upon  the 
manors  as  will  do  no  injury  to  the  trees,  woods,  under- 
woods, and  plantations  belonging  to  the  lessors  or  to  their 
growing  crops,  or  to  the  growing  crops  of  any  of  their  ten- 
ants or  farmers;  and  that  in  case  the  lessee  shall  keep  or 
encourage  such  a  number  of  hares  and  rabbits  upon  the 
manors  as  shall  injure  the  trees,  &c.,  belonging  to  the  les- 
sors or  their  growing  crops,  or.  the  growing  crops  of  any  of 
their  tenants  or  farmers,  the  lessee  will  pay  to  tne  lessors  or 
their  tenants  or  farmers  a  fair  and  reasonable  compensation 
for  such  injury,  the  amount  of  such  compensation  in  case  of 
difference  to  be  referred  to  the  arbitration  of  two  arbitrators, 
one  to  be  chosen  by  the  lessors  and  the  other  by  the  lessee, 
the  arbitrators,  when  chosen,  to  agree  upon  and  nominate 
258]  an  umpire,  and  the  decision  of  such  *arbitrators  or 
umpire  to  be  binding  and  conclusive  on  the  lessors  and  the 
lessee." 

The  count  set  out  the  above  covenants  down  to  and  in- 
cluding the  words  '*fair  and  reasonable  compensation  for 
such  injury,"  omitting  the  rest;  and  then  averred  that  all 
conditions  were  performed,  &c.,  yet  the  defendant  did  not 
during  his  tenancy  keep,  or  cause  to  be  kept  or  encouraged 
such  a  number  only  of  hares  and  rabbits  upon  the  manors 
as  would  do  no  injury  to  the  trees,  &c.,  belonging  to  the 
plaintiffs  or  to  their  growing  crops,  or  to  tlie  growing  crops 
of  any  of  their  tenants  or  farmers,  but  kept  such  a  number 
as  did  great  injury  to  such  trees,  &c.,  and  growing  crops 
respectively,  and  although  frequently  requested  so  to  do, 
the  defendant  would  not  pay  to  the  plaintiffs  or  their  ten- 
ants or  farmers,  or  any  of  them,  a  fair  and  reasonable  or 
any  compensation  for  such  injury.  The  count  also  con- 
tained breaches  of  other  covenants  not  now  in  question. 

Plea — to  so  much  of  the  first  count  as  alleged  that  the  de- 
fendant kept  such  a  number  of  hares  and  rabbits  on  the 
manors  as  did  injury  to  the  trees,  &c.,  and  growing  crops, 
and  would  not  pay  the  plaintiffs  or  their  tenants  or  farmers, 
or  any  of  them,  compensation  for  such  injury — that  one  of 
the  terms  of  the  said  tenancy  was,  that  in  case  any  such  in- 
jury should  be  done  by  the  defendant,  he,  the  defendant, 
would  pay  a  fair  and  reasonable  compensation  for  the  same, 
the  amount  of  such  compensation,  in  case  of  difference,  to 
be  referred  to  the  arbitration  of  two  arbitrators,  one  to 'be 
chosen  by  the  plaintiffs  and  the  other  by  the  defendant,  the 
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arbitrators,  when  chosen,  to  agree  upon  and  nominate  an 
umpire,  and  the  decision  of  such  arbitrators  or  umpire  to 
be  binding  and  conclusive  on  the  plaintiffs  and  on  the  de- 
fendant ;  that  a  difference  arose  .between  the  plaintiffs  and 
the  defendant  as  to  the  amount  of  the  compensation  in  the 
declaration  claimed,  and  that  no  arbitrators  had  ever  been 
appointed,  nor  had  the  defendant  been  requested  by  the 

E lain  tiffs  to  appoint  an  arbitrator,  nor  had  an  award  ever 
een  made  deciding  the  amount  of  the  compensation  accord- 
ing to  the  terms  of  the  tenancy. 

^Demurrer  to  the  plea  and  joinder  therein. 

On  the  22d  of  November,  1873,  the  Court  of  Exchequer 
♦(Kelly,  C.B.,  and  Pigott,  B.,  Bramwell,  B.,  dis-  [259 
senting)  held  the  plea  good,  and  gave  iudgment  for  the  de- 
fendant (*).     Prom  this  judgment  the  plaintiffs  appealed. 

Kingdon^  Q.C.,  and  Arthur  Charles^  for  the  plaintiffs, 
relied  on  the  reasoning  in  the  judgment  of  Bramwell,  B.,  in 
the  court  below,  and  cited  Roper  v.  Lendon  (")  (where  the 
agreement  to  refer  was  in  similar  terms)  as  an  authority  in 
favor  of  the  plaintiffs. 

Manistyy  Q.C.,  and  R.  E.  Turner^  for  the  defendant : 
The  question  is  simply  one  of  construction  of  the  terms  of 
the  covenant.  The  declaration  sets  out  the  covenant  im- . 
perfectly  and  unfairly,  and  the  omission  is  supplied  by  the 
plea.  The  words  used  show  the  intention  of  the  parties  that 
no  action  should  be  brought  until  after  arbitration.  Such 
an  intention  may  appear  by  any  form  of  words  ;  it  is  not 
necessary  that  the  recourse  to  arbitration  should  (as  in 
Scott  V.  Avery  {*) )  be  in  terms  expressed  to  be  a  condition 
precedent  to  the  right  of  action:  Braunsieln  v.  Accidental 
Death  Insurance  Co.  (*)  The  covenant  is  really  to  pay 
such  amount  of  compensation  as  the  arbitrators  or  umpire 
shall  find  to  be  due,  as  in  Elliott  v.  Royal  Exchange  Assur- 
ance Co.  (•). 

[Jessel,  M.R.:  The  declaration  alleges  a  breach  of  the 
covenant  to  keep  such  a  number  only  of  hares  and  rabbits 
as  would  do  no  injury ;  and  a  second  breach  that  the  defen- 
dant kept  such  a  number  as  did  injury,  but  paid  no  com- 
pensation. The  plea  is  at  all  events  no  answer  to  the  firat 
breach,  and  on  that  ground  alone  the  plaintiffs  are  entitled 
to  iudgment,  as  pointed  out  by  Bramwell,  B.  (*).] 

The  whole  of  the  passage  in  the  lease  relating  to  hares  and 

(»)  Law  Rep.,  9  Ex..  1.  (*)  1  B.  &  S.,  782 ;  SI  L.  J.  (Q.B.),  17. 

(«)  1   K  *   E.,  825;  28  L.  J.  (Q.B.),        (»)  Law  Rep.,  2  Ex.,  237. 
260.  («)  Law  Rep.,  9  Ex.,  at  p.  11. 

(»)  5  H.  L.  C,  811;    26  L.   J.  (Ex.), 
S08. 
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rabbits  must  be  read  as  one  covenant,  and  the  count  as  con- 
taining one  breach  only. 

Jessel,  M.R.:  The  question  is,  whether  the  judgment  of 
the  majority  of  the  court  below  is  right,  or  the  opinion  of 
260]  Baron  *Bramwell,  who  differed  from  them.  I  take 
the  law  as  settled  by  the  highest  authority — the  House  of 
Lords — to  be  this :  There  are  two  cases  where  such  a  plea 
as  the  present  is  successful :  first,  where  the  action  can  only 
be  brought  for  the  sum  named  by  the  arbitrator ;  secondly, 
where  it  is  agreed  that  no  action  shall  be  brought  till  there 
has  been  an  arbitration,  or  that  arbitration  shall  be  a  condi- 
tion precedent  to  the  right  of  action.  In  all  other  cases 
where  there  is,  first,  a  covenant  to  pay,  and,  secondly,  a 
covenant  to  refer,  the  covenants  are  distinct  and  collateral, 
and  the  plaintiff  may  sue  on  the  first,  leaving  the  defendant 
to  pursue  one  of  two  courses,  either  to  bring  an  action  for 
not  referring,  or  to  apply  under  s.  11  of  the  Common  Law 
Procedure  Act,  1864,  to  stay  the  action  till  there  has  been 
an  arbitration,  in  which  case  a  judge  has  power  to  prevent 
the  case  going  to  a  jury,  if  the  arbitration  can  be  fairly  en- 
forced. A  lessee  may  have  entered  into  two  collateral 
covenants  of  this  kind,  relying  on  the  provisions  of  the 
Legislature  that  in  cases  where  an  arbitration  can  go  on,  it 
is  open  to  him  to  apply  to  a  judge  to  stay  the  action  on 
proper  terms.  It  is  not  unreasonable  to  suppose  that  the 
defendant  relied  on  this  when  he  entered  into  these  two  col- 
lateral covenants,  and  there  is  no  necessity  to  read  the  words 
otherwise.  Properly  construed,  they  are  two  covenants, 
and  not  one.  It  would  be  mere  repetition  to  say  more  after 
Baron  Bramwell's  judgment,  in  which  I  entirely  concur. 

Lord  Coleridge,  C.J.:  I  agree  that  the  decision  of  the 
court  below  should  be  reversed,  and  substantially  for  the 
reasons  given  in  my  Brother  Bram well's  judgment,  and  I 
do  so  on  the  authority  of  the  principles  laid  down  in  Scott 
v.  Avery  {').  The  correct  view  of  &)ott  v.  Avery  C)  is  well 
stated  in  my  Brother  Bram  well's  judgment  in  Elliott  v. 
Royal  Exchange  Assurance  Co,  (')  to  be  this :  '*  If  two  per- 
sons, whether  in  the  same  or  in  a  different  deed  from  that 
which  creates  the  liability,  agree  to  refer  the  matter  upon 
which  the  liability  arises  to  arbitration,  that  agreement  does 
not  take  away  the  right  of  action.  But  if  the  original 
agreement  is*  not  simply  to  pay  a  sum  of  money,  but  that  a 
261]  sum  of  money  *shall  be  paid  if  something  else  hap- 
pens, and  that  something  else  is  that  a  third  person  shall 
settle  the  amount,  then  no  cause  of  action  arises  until  the 

Q)  6  H.  L.  C,  811 ;  25  L.  J.  (Ex.),  308.  («)  Law  Rep.,  2  Ex.,  at  p.  246. 
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third  person  has  so  assessed  the  sum.  For  to  say  the  con- 
trary would  be  to  give  the  party  a  different  measure  or  rate 
of  compensation  from  that  for  which  he  has  bargained. 
This  is  plain  common  sense,  and  is  what  I  understand  the 
House  of  Lords  to  have  decided  in  Scott  v.  Avery^^  (*).  That 
passage  states  clearly  two  classes,  under  one  or  other -of 
which  covenants  may  fall.  I  think  the  present  case  falls 
under  the  former  class,  and  not  the  latter,  and  that  the 
judgment  below  ought  therefore  to  be  reversed. 

Pollock,  B.:  I  am  of  the  same  opinion.  The  principle 
is  well  laid  down  by  my  Brother  Bramwell  during  the 
argument  in  Tredwen  v.  Holmani^)\  "If  a  tenant  cove-' 
nants  that  he  will  cultivate  the  demised  land  in  a  husband- 
like manner,  and  also  covenants  that  if  any  dispute  shalL 
arise  in  respect  thereof,  it  shall  be  referred  to  arbitAition, 
an  action  may,  nevertheless,  be  maintained  ;  but  where  the 
covenant  is  to  pay  such  damages  as  shall  be  ascertained 
by  an  arbitrator,  ho  action  will  lie  until  he  has  ascertained 
them." 

Jvdgmerd  reversed  and  entered  for  the  plaintiffs. 

Solicitor  for  plaintiffs :  P.  A.  Hanrott. 

Solicitors  for  defendant :  Markby^  Wilde  &  Burr  a. 

0)  6  H.  L.  C,  811 ;  25  L.  J.  (Ex.),  808.  (•)  1  H.  <k  C,  at  p.  79. 

See  note  to  the  case  of  Edwards  «.  Aberayron,  etc.,  ante,  p.  287.    See  also  ante, 
p.  416. 


[1  Exchequer  Diyiflloii,  266.] 

Jane  16.  1876. 

[IN  THE  COURT  OF  APPEAL.] 

*WooLER  and  Wife  v.  Knott.  [265 

Landlord  and  Tenant — Covenant  not  to  do  or  permit  any  Act  that  can  or  may  affect, 
lemen,  or  make  void  Public  hattse  Licences — Conviction  of  Lentee — Forfeiture — 
lAeeneing  Ael9,  1872  and  1874  (36  <k  86  Vict.  c.  94.  and  37  &  88  Vict,  c,  49). 

By  a  lease  of  a  public  house  made  after  the  Licensing  Act,  1874,  came  into  opera- 
tion, the  lessee  covenanted  not  to  "  do,  omit,  or  permit,  or  suffer  to  be  done  or  omit- 
ted, any  act,  matter,  or  thing  whatsoever  that  can  or  may  affect,  lessen,  or  make 
void  either  or  any  of  the  licenses  for  the  time  being  granted  to  the  pnblic  house.*' 
The  lease  contained  a  clause  for  forfeiture  on  breach  of  covenant  The  lessee  hav- 
ing  committed  on  the  same  day  three  offences  against  the  Licensing  Acts  of  1872 
and  1874,  waB  convicted  of  two  of  them  by  justices,  who  directed,  under  the  act  of 
1874, 8.  18,  that  the  convictions  should  not  be  recorded  on-any  of  the  lessee's  licenses. 
The  lessor  having  brought  an  action  against  the  lessee  to  recover  possession  of  the 
public  house  on  the  g^und  of  forfeiture,^ and  for  damages  for  breach  of  covenant: 

Held,  affirming  the  judgment  of  the  Exchequer  Division,  that  the  licenses  were 
not  "  affected  **  within  the  meaning  of  the  covenant,  and  that  there  was  no  breach 
of  covenant. 
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Appeal  from  a  judgment  of  the  Exchequer  Division  in 
favor  of  the  defendant  upon  demurrer  (*). 

M.  Lloyd,  Q.C.,  and  W,  Willis y  for  the  plaintiffs,  appel- 
lants: The  judgment  of  the  court  below  gives  no  effect  to 
the  words,  ''can  or  may,"  but  reads  the  covenant  as  if  it 
266]  were  "any  act  that  *affects,  lessens,  or  makes  void." 
Some  meaning  must  be  attached  to  the  words  ''can  or 
may ;"  they  will  fairly  include  that  which  makes  the  avoid- 
ance of  the  license  imminent,  and  beyond  the  power  of  the 
lessee  to  prevent.  The  lesseie  committed  on  the  same  day 
three  offences  against  the  Licensing  Acts,  and  was  convictea 
of  two  of  them.  If  the  justices  had  thought  proper,  they 
might  have  directed  the  two  convictions  to  be  recorded  on 
the  license,  and  then  convicted  her  of  the  third  offence — that 
of  beifig  herself  drunk  in  the  public  house — under  s.  12  of 
the  act  of  1872 ;  and  then  the  license  would  have  been  ipso 
fdcto  void  under  s.  30  of  the  act  of  1872.  When  the  offences 
were  once  committed,  nothing  that  the*  lessee  might  do 
could  prevent  the  avoidance  of  the  license.  It  entirely  de- 
pended on  the  justices.  If  this  is  not  something  *' which 
can  or  may  affect"  the  license,  what  application  can  those 
words  have?  The  line  must  be  drawn  somewhere.  If 
nothing  but  what  "  makes  void"  the  license  is  a  breach  of 
the  covenant,  no  meaning  is  given  to  "affect"  or  "lessen." 
The  court  below  was  influenced  by  the  fact  that,  whereas 
by  the  act  of  1872,  ss.  13  and  24,  these  two  offences  must 
have  been  indorsed  on  the  license,  s.  13  of  the  act  of  1874 
left  the  indorsement  to  the  discretion  of  the  justices.  That 
alteration  in  the  law  cannot  alter  the  meaning  of  this  cove- 
nant, which  is  copied  verbatim  from  a  former  lease  of  these 
premises,  granted  in  1867.  This  explains  the  expression 
"any  of  the  licenses."  Under  the  present  law  one  magis- 
trate s  license  and  one  excise  license  are  suflBcient.  More- 
over, s.  66  of  the  act  of  1872  is  not  repealed,  subs.  3  of 
which  requires  the  particulars  of  any  conviction  to  be  en- 
tered in  the  register  of  licenses ;  and  by  s.  13  of  the  act  of 
1874,  the  justices,  before  passing  sentence,  must  inspect  that 
register.  In  gi-anting  renewals  of  licenses  (32  &  33  Vict, 
c.  27,  ss.  4-8),  the  justices  may  take  into  account  the  general 
conduct  of  the  house ;  their  powers  and  discretion  are  ex- 
pressly reserved  by  s.  42  of  the  act  of  1872.  It  ia  impossi- 
ble to  suppose  that  two  convictions  entered  on  the  register 
would  not  influence  their  decision,  and  so  "affect  the 
license."  This  license  was,  at  all  events,  "lessened," 
i.e.,  diminished,  in  value. 

(')  1  Exch.  Div.,  124,  where  the  pleadings  are  set  out. 
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[For  the  rest  of  their  argument,  it  is  sufficient  to  refer  to 
pp.  126-7,  ante.] 

Cav€j  Q.C.,  and  J.  C.  Heathy  for  the  defendant,  were  not 
heard. 

*  J  AMES,  L.J.:  I  think  the  Exchequer  Division  put  [267 
the  true  construction  on  this  covenant.  It  has  been  argued 
here,  as  it  was  below,  that  the  covenant  is  equivalent  to  a 
covenant  that  the  lessee  will  not  commit  any  onence  against 
the  Licensing  Acts.  If  the  ^parties  had  intended  that,  it 
would  have  been  easy  to  say,  "The  lessee  shall  not  com- 
mit any  offence  against  the  laws  for  the  time  being  in  force 
concerniug  public  houses,"  or  some  such  Vords.  No  such 
words  are  used,  but  instead  the  parties  put  in  words  which 
regard  the  forfeiture  of  the  license  itseli.  The  committing 
of  an  offence  which,  under  certain  circumstances — ^i.e.,  2 
followed  by  a  conviction,  and  that  a  recorded  conviction, 
and  again  by  a  second  recorded  conviction  and  by  a  third 
conviction — will  result  in  the  loss  of  the  license,  is  not  an 
act  which  "may  or  can  affect,  lessen,  or  make  void"  the 
license.  It  is  not  to  be  presumed  that  a  person  is  going  to 
commit  other  offences.  It  would  be  straining  words  to  say 
that  an  inchoate  act,  which  may  influence  the  mind  of  the 
justices  on  some  future  occasion  and  induce  them  to  order 
a  conviction  to  be  recorded,  is  of  itself  an  act  which  affects, 
lessons,  or  makes  void  the  license.  A  conviction  does  not 
by  itself  affect  the  lessor's  interest.  If  the  lessor  thinks 
lit,  he  can  express  in  plain^words  that  an  offence  or  a  con- 
viction shall  cause  a  forfeiture  of  the  lease. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  If  the  jus- 
tices had  ordered  the  two  convictions  to  be  indorsed  on  the 
license,  I  think  the  license  would  have  been  affected  withia 
the  meaning  of  the  clause,  because  if  the  tenant  was  con- 
victed of  another  offence  the  license  would  necessarily  be 
forfeited,  and  the  landlord  would  run  the  riisk  of  its  never 
being  renewed.  Whether  the  license  would  have  been 
"effected"  if  one  conviction  only  had  been  indorsed  on  it, 
so  as  to  require  a  second  conviction  to  be  indorsed  and  a 
third  conviction  to  happen  before  the  license  could  be  for- 
feited, I  have  some  doubt,  and  I  give  no  opinion.  But  I 
am  clear  that  if  no  conviction  has  been  recorded  on  the 
lic-ense  nothing  has  been  done  which  "  can  or  may  affect, 
lessen,  or  make  void  the  license."  It  cannot  be  meant  that 
every  offence  of  which  a  person  may  be  convicted,  and 
which  may  be  indorsed  upon  the  conviction,  should  work  a 
forfeiture  of  the  lease.  The  covenant  is  not  simply  that 
*the  lessee  will  not  himself  do  or  omit  any  act,  but    [268 
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that  he  will  not  permit  or  suffer  to  be  done  any  act  by  other 
persons. 

•  As  to  the  other  argument,  that  the  tenant  having  been 
convicted  the  covenant  is  broken,  because  the  license  is  in 
danger  of  not  being  renewed,  this  is  a  covenant  that  the 
tenant  will  not  do  anything — not  to  affect  a  renewal,  but — 
to  affect  the  existing  licenses. 
Baggallat,  J. a.:    I  am  of  the  same  opinion.     It  is  im- 

})ossible  to  sar  that  any  conviction  not  indorsed  on  the 
icense  can  aflcect  the  license.  Nothing  could  have  been 
easier  than  to  say  that  anj  conviction  should  of  itself  work 
a  forfeiture  of  tne  lease,  if  that  'result  had  been  intended. 
QuAiN,  J.:  I  quite  concur  that  nothing  has  been  done 
which  could  or  might  affect  the  license.  What  was  done 
affected  the  character  of  the  licejised  person,  not  the  license 
itself.  This  is  a  covenant  intended  to  protect  the  interest  of 
the  landlord  in  licensed  premises  to  let  or  dispose  of.  There 
being  no  indorsement  on  the  license  it  is  as  good  and  valid 
as  if  the  tenant  had  never  been  convicted.  It  is  not  void, 
and  stands  utterly  unaffected.  If  it  had  been  indorsed  with 
even  one  conviction,  I  think  a  serious  question  would  have 
arisen  whether  the  license  itself  was  affected,  but  since  it 
has  not,  it  is  in  the  same  position  as  if  there  had  been  no 
conviction. 

To  the  argument  that  the  license  is  affected  because  it  is 
not  so  likely  to  be  renewed,  the  answer  is  complete.  The 
covenant  says  nothing  about 'renewal,  but  touches  only 
''  any  of  the  licenses/or  the  iirne  being  granted." 

Judgment  for  the  defendant  affirmed. 

Solicitor  for  plaintiffs :    0.  B.  Wooler. 
Solicitors  for  defendant :   Ilijff'e  &  Co. ,  for  Barron,  Dar- 
lington. 

Afi  to  what  breaches  of  conditions  derlet  the  whole  or  any  part  of  the 

not  to  assign,  underlet,  etc.,  will  for-  demised  premises  without  the  written 

felt  lease,  and  what  not,  see  12  Eng.  consent  of  the  landlord,  under  the  pen- 

Bep.,  416  note ;  Gerard's  Titles  to  Real  alty  of  forfeiture  and  damages."  it  was 

Estate  (2d  ed.),  184-191 ;   Crawley  «.  held  that  an  assignment  of  the  whole 

Price,   13  Eng.   Rep.,  248  ;    Smith  &  interest  of  the  lessee  was  not  a  breach 

Soden's   Landlord    and    Tenant,    124,  thereof :  Lynde  «.  Newcomb,  27  Barb., 

142 ;   Taylor's  Landlord  and  Tenant,  415  ;  Field  v.  Mills,  33  N.  J.  Law  Rep., 

§  402  et  seq.;  7  Am.  Law  Rev.,  240-  254. 

263;    1  Smith's  Lead.  Cas.    (7th  Am.  The  giving  of  a  mortgage  upon  lands 

ed.),  102  ;  Smith's  Real  and  Per.  Prop.,  demised  is  not  a  breach  of  a  covenant 

(Am.  ed.),  marg.,  pp.  54,  63,  527,  539  ;  not  to  assign,  transfer,  or  set  over  the 

Williams  on  I^al  Property  (4th  Am.  lease  or  trie    term    thereby  created  : 

ed.),  381 ;  WUlard  on  Real  Est.,  107.  Riggs  «.  Pursell,  66  N.  Y.,  193,  199, 

Where  a  lease  contained  a  condition  200. 

that  the  lessee  should  not  "let  or  un-  So  such  a  covenant  is  not  violated  by 
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the  delivery  of  the  lease  as  a  security  lease  containing  a  claase  against  aliena- 

for  money  loaned,  thoufh  such  delivery  tion  without  the  consent  of  the  landlord, 

operate  as  an  eqnitable  mortgage  of  assigned  a  meiety  of  the  demised  prem- 

the  term  created  by  the  lease  :   Kiggs  ises  in  1869  to  John  Moynehan  without 

€.  Puraell,  66  N.  Y.,  200;  Smith  &%>  obtaining  the  landlord's  consent.     In 

den's  Land,  and  Tenant,  148  ;  1  Wash.  1873  the  reversion  expectant  on  tho 

Keal  Estate  (4th  ed.),  479.  lease  was  conveyed  by  the  Landed  Eb- 

And  see  Gamsey  «.  Rogers,  47  N.  Y.,  tates  Court  to  John  Moynehan  and  pth- 

283.  ers  as  joint  tenants.      In   1874  John 

It  seems  to  be  held,  upon  author-  Moynehan  mortgaged  to  tho  defendant, 

ity,  that  if  the  lessee  under  a  lease  Patrick  Moynehan  brought  an  eject- 

upon  condition  that  it  shall  be  void  if  ment  to  recover  possession  upon  the 

he  assign,  his  representative  may  sell  ground  that  the  assignment  of  1860 

and  assign  it,  for  he  is  not  included  was  a  nullity,  having  been  made  with- 

within  the   terms   of   the  condition  :  out  the  landlord's  consent :    Held,  that 

Lee  «.  Lorsh,  37  Upper  Can.  Q.  B.,  272,  section  10  of  ''  the  Landlord  and  Ten- 

citing  Woodfall's  Landlord  and  Ten-  ant  Act,  1860,"  did  not  apply  to  the 

ant  foth  ed.),  548 ;  Smith's  Real  and  peculiar  facts  of  the  case,  and  that  the 

Pers.   Property  (4th  ed.),  694;  Shep.  plaintiff  was  not  entitled  to  recover: 

Touch.,  lA;  2  Williams  on  Executors  Moynehan  v.  Hickey,  Irish  L.  R.,  10 

(6th  Am.  ed.),  941  bottom  paging,  1008  C.  L.,  253,  counsel  citing  a  considera- 

top  pc^uig ;  3  id.,  1750  bottom  paging,  ble  number  of  authorities,  and  discuss- 

1851  top  paging,  note  (1).  ing  the  question  whether  one  joint  ten- 

Bnt  see  if  words  be  "lessee  or  a«-  ant  could  consent  so  as  to  bind  his 

signs/*  shall  not  alien  :    Williams  «.  co-tenants :  see  also  on  the  latter  point, 

Earle,  Law  R.,  3  Q.  B.,  739  ;  West  «.  Williams  on  Real  Prbp.  (4th  Am.  ed.). 

Dorr,  L.  R.,  4  Q.  B.,  637  ;  5  id.,  464  ;  382,  marg.  p. 

Lee  9.  Lorsh,  37  Upper  Can.  Q.  B.,  280.  The  lessees  under  a  lease  containing 

A  lessee,  holding  under  a  lease  con-  a  covenant  not  to  assign  without  leave, 
taining  a  clause  against  subletting,  in  the  «^(i^t^^<^  form,  made  a  voluntary 
sublet  a  portion  of  tne  premises  to  the  assignment  in  insolvency,  on  the  17ui 
plaintiff  as  tenant  from  year  to  year ;  of  May,  1869.  The  assignee  sold  the 
the  mesne  lessor  having  died,  the  de-  stock  in  trade  of  the  insolvents,  who 
fendant  trespassed  on  the  plaintiff's  were  dry-eoods  merchants,  and  tho  pur- 
part of  the  premises ;  held,  in  trespass  chaser  to^  possession  of  the  premises 
quare  dausum  fregU,  Uiat  the  sub-  from  him  on  the  27th  May,  the  assignee 
letting  to  the  plaintiff  was  at  least  a  also  occupying  a  room  there  for  the 
license  to  occupy,  and  that  the  plaintiff  management  of  the  estate  :  Hold,  that 
being  in  possession  was  entitled  to  hold  such  assignment  was  a  breach  of  the 
it  until  the  license  was  revoked  by  covenant  and  a  forfeiture,  for  the  term 
competent  authority ;  and  that  author-  passed  to  the  assignee,  under  the  pio- 
ity  derived  from  an  administratrix,  of  visions  of  the  insolvent  act,  and  if  any 
a  mesne  lessor,  who  obtained  adminis-  election  to  accept  it  were  necessary  on 
tration  after  the  committing  of  the  tres-  his  part,  it  was  shown  by  his  conduct : 
pass  did  not  relate  back  so  as  to  justify  Magee  «.  Rankin,  29  Upper  Can.  Q.  B., 
it :  Littlejohn  v.  MacNamara,  Irish  L.  257. 
R.,  9  C.  L..  417.  See-  Lee  «.  Lorsh,  37  Upper  Can. 

Patrick  Idoynehan,  holding  under  a  Q.  B.,  262. 

17  Eng.  Rep.  55 
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[I  Exchequer  Division,  286.] 

May  18,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

285]  *Ancona  V.  Rogers. 

Bill  of  Sale — Ponemon  of  Qoodn  by  Orantor — Demand  of  Ponemon  by  OranUe-^ 
Bailor  of  Qoodn  in  Poneasion  within  Bilk  of  Sale  Ad  (17  d  18  Viel  c.  86). 

Un^er  the  terms  of  an  unreg:istered  bill  of  sale  of  goods,  giyen  to  secure  a  debt, 
the  grantor  was  to  be  allowed  to  remain  in  possession  of  the  goods  until  de&dlt  in 
payment  of  the  debt  after  demand.  Default  having  been  made,  the  grantee  became 
entitled  under  the  bill  to  take  possession  of  the  goods,  and  accordingly  demanded 
them  from  the  owner  of  a  house  in  which  the  grantor  had  placed  them,  and  threat- 
ened to  take  them  by  force.  The  grantor,  however,  remained  in  possession  of  the 
gdods  until  she  filed  a  petition  for  liquidation  : 

Heldy  reversing  the  judgment  of  the  Court  of  Exchequer,  that  the  fact  that  the 
grantee  was  entitled  to  and  demanded  possession  did  not  take  the  goods  out  of  the 
grantor's  possession  within  the  meaning  of  17  <fc  18  Vict.  c.  86,  and  that  the  trustee 
in  liquidation  was  entitled  to  the  goods  as  against  the  grantee. 

Held^  also  (though  not  necessary  for  the  decision),  that  if  the  grantor  had  bailed 
the  goods  with  a  bailee  to  hold  on  account  of  the  grantor,  the  goods  would  still 
have  been  in  the  possession  of  the  grantor  within  the  act,  and  would  not  have 
been  taken  out  of  the  grantor's  possession  by  the  fact  that  the  grantee  was  entitled 
to  and  demanded  possession. 

The  plaintiff  brought  an  action  on  the  20fch  of  JS'ovember, 
1874,  against  a  Mr.  Horlock  to  recbver  certain  household 
furniture,  plate,  linen,  goods  and  chattels,  which  had  been 
assigned  to  the  plaintiflTby  a  Mrs.  Hewitt  under  an  unregis- 
tered bill  of  sale,  and-  which  Mr.  Horlock  had  refused  to 
deliver  to  the  plaintiff.  The  present  defendant  Rogers  liav- 
ing  claimed  the  ^oods  as  trustee  in  liquidation  of  Mrs. 
Hewitt,  under  a  judge's  order  an  interpleader  issue  was 
drawn  np,  in  which  the  plaintiff  affirmed,  and  the  defen- 
dant Rogers  denied,  that,  the  goods  which  were  on  the  20th 
of  November,  1874,  in  the  custody  of  Mr.  Horlock,  at  Og- 
beare  Hall,  Holsworthy,  in  the  county  of  Cornwall,  were 
on  that  day  the  property  of  the  plaintiff  as  against  the  de- 
fendant Rogers. 

At  the  trial  in  Middlesex,  in  January,  1875,  in  answer  to 

auestions  put  by  Bramwell,  B.,  the  jury  found  that  Mrs. 
[ewitt  was  in  possession  of  the  goods  at  Ogbeare  Hall,  and 
a  verdict  was  entered  for  the  defendant,  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  it  for  him,  the  court  to 
286]  nave  power  to  dmw  ^inferences  of  fact.  The  ma- 
terial facts  are  stated  in  the  judgment  of  the  Court  of 
Appeal. 

A  rule  nisi  was  afterwards  obtained  to  enter  the  verdict 
for  the  plaintiff  on  the  ground  that  there  was  no  evidence 
that  the  goods  were  in  the  possession  of  Mrs,  Hewitt  at  the 
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date  of  the  adjudication  of  the  insolvency  ('),  and  that  the 
learned  judge  ought  so  to  have  directed  the  jury,  and  that 
the  act  of  Horlocfc  refusing  the  plaintiff  possession  of  the 
goods  could  not  operate  so  as  to  create  or  continue  posses- 
sion in  Mrs.  Hewitt. 

On  the  10th  of  June,  1876,  cause  was  shown  by  Mclntyre^ 
Q.C.,  and  W.  Pater soUy  the  rule  being  supported  by  Phil- 
brick^  Q.C.,  and  Sutton^  and  after  considei-ation  the  Court 
of  Exchequer,  on  the  7th  of  July,  made  the  rule  absolute 
to  enter  the  verdict  for  the  plaintilf  ("). 

{})  The  rale  was  drawn  up  in  these  the  piano  and  the  articles  locked  in  the 

terms,  which  were  evidently  a  mistake  rooms.      It  would   obviously  be    im- 

for  "at  the  date  of  the  filing  of  the  proper  to  leave  a  quantity  of  articles 

petition  for  liquidation."  of    furniture,  great  and  small,   in  a 

(*)  The  judgment  of  the  Cburt  of  stranger's  house  exposed  to  everybody. 

Exchequer  (Kelly,  C.B.,  and  Bram well  especially  without  any  list  or  inven- 

and  Cleasby,  B.  B.)  was  read  by  tory,  and  I  consider  the  key  and  the 

Cleasby,  B.  :  In  this  case,  dealing  locking  the  door  to  have  reference  to 
with  the  facts  proved  and  beyond  dis-  safe  custody,  and  not  to  affect  the 
pute,  I  should  consider  that  at  the  time  question  of  i)os8e6^on  ;  and  Uorlock 
of  the  petition  the  goods  were  not  in  himself  treated  all  the  articles  as  being 
the  possession  or  apparent  possession  '  in  his  possession,  and  refused  to  de- 
of  Mrs.  Hewitt  within  the  meaning  of  liver  them,  which  gave  rise  to  the  ac- 
those  words  in  the  Bills  of  Sale  Act.  tion  and  interpl^der.  The  goods 
They  were  certainly  not  in  her  appa-  being  in  the  actual  possession  of  Hor- 
rent possession,  and  it  appears  to  me  lock,  were  no  doubt  in  his  possession 
that  at  that  time  the  articles  locked  up  without  any  title  or  property  in  him- 
in  the  rooms  and  the  pianoforte  which  self,  and  his  possession  would  be  that 
was  in  the  hall  were  in  the  actual  pos-  of  Mrs.  Hewitt  until  the  person  hav- 
session  of  Horlock,  the  owner  and  ing  title  to  the  foods  demanded  them  ; 
occupier  of  the  house.  She  had  been  but  as  soon  as  that  was  done — and  un- 
makidg  some  arrangements  for  taking  doubtedly  the  plaintiff  had  the  whole 
the  place,  and  in  the  expectation  of  property  in  the  goods — ^it  would,  I 
doing  so  had  sent  down  a  quantity  of  think,  be  incorrect  to  consider  the 
live  stock,  of  which  the  grantee  under  goods  as  being  in  the  constructive  pos- 
the  biU  of  sale  took  possession,  and  session  of  Mrs.  Hewitt  within  the  Bills 
also  the  household  furniture,  piano,  of  Sale  Act.  The  mere  possession  is 
&c.,  which  form  the  subject  of  the  not  sufficient,  because  if  they  had 
present  issue.  She  had  written  to  been  taken  possession  of  by  the  claim- 
Uorlock  to  prepare  to  take  them  in,  ant,  and  afterwards  retaken  possession 
and  they  were -accordingly  taken  and  of  on  behalf  of  Mrs.  Hewitt,  it  is 
delivered  to  him  there,  the  principal  clear,  I  apprehend,  that  they  would 
portion  in  the  billiard  room  and  the  not  have  been  in  her  possession  within 
pianoforte  in  the  hall.  The  keys  of  the  act,  because  they  were  wrongfully 
the  rooms  where  they  were  placed  in  her  possession ;  and  so  here,  as 
were  taken  away  by  the  person  who  soon  as  the  goods  were  demanded  of 
left  the  goods.  A  notice  was  after-  Horlock  and  withheld,  any  construc- 
wardSf  and  before  the  petition,  served  tive  possession  which  she  had  became 
on  Horlock,  and  the  goods  were  de-  wrongful;  or  rather,  perhaps,  was 
manded  of  him,  and  he  was  told  that  ended,  and  was  not  available  in  favor 
if  he  did  not  allow  them  to  be  taken  of  the  trustee  against  the  real  owner, 
they  would  be  taken  by  force.  He  re-  Although  tlie  opinion  of  the  jury 
plied  that  they  should  not  have  them ;  was  taken  on  the  question  of  posses- 
that  they  were  placed  in  his  possession,  sion,  yet  leave  was  reserved  for  the 
and  he  would  like  to  be  there  when  court  to  deal  in  the  fullest  manner 
they  offered  to  take  them.  I  do  not  with  the  evidence,  and  to  draw  infer- 
think  there  is  any  difference  between  ences.     The  real    facts   were  indeed 
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287]     *Protn  this  judgment  the  defendant  appealed. 

Feb.  21,  22,  1876.  Mclntyre,  Q.C.,  and  William  Pater- 
8<m^  for  the  defendant :  First,  the  bailment  to  Bishop  the 
warehouseman  had  ceased,  and  the  goods  while  at  Mr.  Hor- 
lock's  house,  Ogbeare  Hall,  were  in  the  '*  actual  possession" 
of  Mrs.  Hewitt,  the  grantor  of  the  bill  of  sale.  They  were 
also  in  her  *' apparent. possession"  within  s.  7  of  the  Bills 
of  Sale  Act,  17  &  18  Vict.  c.  36,  for  they  were  in  '*  premises 
occupied  by  "  her,  she  having  agreed  to  rent  the  rooms  from 
Mr.  Horlock.  These  are  questions  of  fact  which  the  court 
is  to  infer  from  the  evidence.  The  possession  of  Mrs.  Hewitt 
could  not  be  determined  by  the  aemand  of  possession  on 
the  part  of  Ancona,  the  grantee  of  the  bill  of  sale.  If  a 
creditor  does  not  actually  get  possession,  diligence  in  at- 
tempting to  get  it  will  not  help  nim  :  per  Mellish,  L.  J.,  in 
Bx  parte  Jay{*),  Secondly,  assuming  that  Mr.  Horlock 
was  bailee  of  the  goods,  Mrs.  Hewitt  as  bailor  still  remained 
in  possession  of  them  within  the  meaning  of  the  Bills  of 
Sale  Act,  and  could  have  maintained  trespass  against  a 
wrongdoer.  "No  proposition  can  be  more  clear  tnan  that 
either  the  bailor  or  the  bailee  of  a  chattel  may  maintain  an 
288]  action  in  respect  of  it  against  a  wrongdoer ;  the  *lat- 
ter  by  virtue  of  his  possession,  the  former  by  reason  of  his 
property.  This  is  laid  down  in  2  Roll.  Abr.,  p.  561,  pi.  22, 
30  ;  Com.  Di^.,  Trespass  (B.  4) ;  and  in  other  authorities :" 

?er  Parke,  B.,  in  Manders  v.  Williams  {*).  In  Com.  Dig., 
i'espass  (B.  4),  after  saying  that  to  entitle  a  man  to  bring 
trespass  for  goods  he  must  have  either  the  actual  possession 
or  a  constructive  possession  in  respect  of  the  right  being  ac- 
tually vested  in  him,  it  is  said:  "If  trespass  be  done  to 
goods  in  the  hands  of  a  bailee,  trespass  lies  by  the  bailee : 
2  Rol.  651,  1.  31.  And  also  by  the  bailor,  and  he  who  first 
recovers  shall  have  the  damages :  2  Rol.  669,  1.  22."  And 
see  Lotan  v.  Cross  (*). 

PhUbrick^  Q.C.,  and  R.  B,  Webstor^  for  the  plaintiff: 
The  evidence  shows  that  Mrs.  Hewitt  was  not  in  occupation 
of  the  rooms,  or  in  actual  or  apparent  possession  of  the 

foods.     Thev  were  in  the  possession  of^  Mr.  Horlock  as 
ailee,  and  tnere  is  nothing  in  the  Bills  of  Sale  Act  to  pre- 
vent the  plaintiff  from  enjoying  the  right  of  property  and 
right  of  possession  given  him  by  the  bill  of  sale.     The  plain- 
undisputed,  and  the  only  question  is    enter  a  verdict  for  the  plaintiff  against 
the  proper  legal  conclusion  to  be  drawn    the  defendant  Rogers, 
from  them.     For  the  above  reasons  we        (*)  Law  Rop.,  9  Ch.,  697,  706. 
think  the  title  of  the  grantee  in  the        (*)  4  Ex.,  at  p.  846 ;    18  k  J.  (Ex.), 
bill  of  sale  ought  to  prevail,  and  that    467. 
the  rule  ought  to  be  made  absolute  to        (')  2  Camp.,  464. 
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tiff  did  all  he  could  to  obtain  actual  possession,  and  is  within 
the  principle  of  Oougli  v.  Eoerardi^^  and  Robinson  v. 
Brfggs{*).  Mrs.  Hewitt,  the  bailor,  nad  no  title  to  the 
goods,  having  assigned  them  to  the  plaintiff,  and  a  bailee 
can  have  no  better  title  than  his  bailor :  Batut  v.  Hartley  (*). 
"  Possession  or  apparent  possession"  in  s.  1  of  the  Bills  of 
Sale  Act  mast  mean  '^actual  or  apparent  possession,"  and 
it  cannot  be  said  that  one  who  bails  goods  to  a  warehouse- 
man is  in  ^^api)arent  possession,"  ana  he  certainly  is  not  in 
actual  possession.  The  authorities  cited  with  regard  to 
trespass  are  irrelevant,  because  they  assume  that  the  prop- 
erty of  the  goods  was  in  the  bailor,  whereas  Mrs.  Hewitt 
had  transferred  the  property  to  the  plaintiff. 

Mclntyre,  Q.C.,  in  reply:  In  Oouffh  v.  JSverard{')  and 
Hobinson  v.  Briggs  (')  tne  grantees  of  the  bills  of  sale  took 
actual  possession.  ^^^  ^^  ^^ 

May  18,  1876.  The  judgment  of  the  court  (Cockbum, 
C.J.,  *Mellish,  L.J.,  Baggallay,  J. A.,  Mellor  and  [289 
Grove,  JJ.)  was  read  by 

MsLUSH,  L.J.:  This  was  an  appeal  from  a  judgment  of 
the  Court  of  Exchequer  on  an  interpleader  issue  directed  to 
try  the  question  whether  certain  furniture  and  other  goods 
were  the  property  of  the  plaintiff  Ancona  as  against  Rogers, 
the  trustee  of  the  estate  of  Mrs.  Hewitt,  a  liquidating  debtor. 
The  plaintiff  claimed  under  a  bill  of  sale  executed  by  the 
debtor.  The  defendant  disputed  the  validity  of  the  bill  of 
sale  under  the  Bills  of  Sale  Act,  upon  the  ground  that  on 
the  day  when  the  debtor  presented  her  petition  the  goods 
were  still  in  her  possession. 

Mrs.  Hewitt  borrowed  various  sums  from  the  plaintiff  be- 
tween April  and  July,  1874,  and  on  the  10th  of  September, 
1874,  she  executed  a  bill  of  sale  of  the  furniture  and  goods 
in  question  as  a  security  for  the  repayment  of  the  money 
with  interest.  By  the  terms  of  the  bill  of  sale  Mrs.  Hewitt 
was  allowed  to  retain  possession  of  the  goods  until  payment 
of  the  money  was  demanded,  but  if  she  did  not  repay  the 
money  with  interest  within  twenty-four  hours  after  demand, 
the  plaintiff  was  entitled  to  take  possession  of  the  goods. 
The  bill  of  sale  was  never  registered.  Mrs.  Hewitt  having 
given  up  her  house  in  Sussex,  and  intending  to  go  and  re- 
side at  the  house  of  Mr.  Horlock,  at  Ogbeare  Hall,  Hols- 
worthy,  in  the  county  of  Cornwall,  in  a  portion  of  his  house 
to  be  afterwards  arranged  between  them,  delivered  posses- 

(>)  2  H.  &  C,  1 ;  82  L.  J.  (Ex.),  210.  (•)  Law  Rep.,  6  Ex.,  1. 

(*)  Law  Rep.,  7  Q.  B.,  694. 
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sion  of  the  goods  to  one  Bishop  to  keep  for  her  for  some 
time,  and  then  to  convey  them  to  Ogbeare  Hall.  On  the 
12th  of  October  the  goods  were  brought  by  Bishop  to 
Ogbeare  Hall.  Mr.  Horlock  was  not  at  home,  but  Mrs. 
Horlock  allowed  the  goods  to  be  placed  in  four  rooms,  and 
Bishop,  without  any  objection  on  the  part  of  anybody, 
locked  the  doors  of  the  four  rooms,  and  took  away  the  key 
with  him.  On  the  23d  of  October  the  plaintiff  served  Mrs. 
Hewitt  with  a  written  demand  for  the  payment  of  the  money 
owing  to  him.  The  money  not  having  been  paid,  the  plain- 
tiff, on  the  27th  of  October,  went  to  Ogbeare  Hall,  and  de- 
manded possession  of  the  goods,  both  from  Mr.  Horlock' s 
bailiff,  and  Mr.  Horlock  himself.  He  gave  notice  to  Mr. 
Horlock  of  his  title  to  the  goods,  and  threatened  to  take 
them  bv  force.  Mr.  Horlock,  however,  refused  to  allow 
290]  nim  *to  ^nter  the  house,  or  to  take  possession  of  the 
goods.  On  the  4th  of  November  Mrs.  Hewitt  presented  her 
petition  for  liquidation. 

Under  these  circumstances  it  has  been  held  by  the  Court 
of  Exchequer  that  Mrs.  Hewitt  was  not  in  possession  of  the 

foods,  at  the  time  she  presented  her  petition,  within  the 
tills  of  Sale  Act,  and  the  court  on  that  ground  ordered  the 
verdict  found  for  the  defendant  at  the  trial  to  be  set  aside, 
and  a  verdict  to  be  entered  for  the  plaintiff.  From  this  de- 
cision the  defendant  has  appealed. 

It  seems  necessary  to  consider,  first,  who  was  in  posses- 
sion of  the  gdods  after  they  were  locked  up  in  the  rooms  at 
Ogbeare  Hall;  and  secondly,  what  was  the  effect  of  the 
plaintiff  having  become,  entitled  to  the  possession  of  the 
goods  by  demanding  the  money,  and  of  his  attempt  to  ob- 
tain actual  possession  of  them.  Now  there  can  be  no  doubt 
that  the  goods  were  delivered  by  Mrs.  Hewitt  to  Bishop, 
and  that  Bishop  took  possession  of  them  as  her  bailee,  but 
we  are  of  opinion  that  the  bailment  to  Bishop  terminated 
when  the  goods  were  placed  in  the  rooms  at  Ogbeare  Hall. 
It  is  true  tnat  Bishop  locked  them  up,  and  took  away  the 
key,  but  he  held  that  key  as  agent  to  Mrs.  Hewitt,  who  was 
herself  at  Launceston ;  nor  does  it  appear — ^and  there  is 
nothing  to  prove — that  Bishop  was  intended  to  exercise  any 
further  dominion  over  them. 

We  will  next  consider  whether  the  goods  came  into  the 
I)088ession  of  Mr.  Horlock,  and  this  depends  upon  the  ques- 
tion, whether  what  took  place  at  Ogbeare  Hall  amounted  to 
a  delivery  of  the  possession  of  the  goods  by  Mrs.  Hewitt  to 
Mr.  Horloclt,  as  bailee  to  hold  for  her,  or  to  a  delivery  of 
the  possession  of  the  rooms  by  Mr.  Horlock  to  Mrs.  Hewitt. 
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Tbis  is  a  question  of  considerable  nicety,  but  we  are  of 
opinion  that  what  took  place  had  the  effect  of  a  delivery  of 
tbe  possession  of  the  rooms  to  Mrs.  Hewitt  for  the  purpose 
of  keeping  her  goods  in  them.  The  delivery  of  a  key  is  an 
ordinary  symbol  used  to  notify  a  ctiange  in  the  possession 
of  tbe  premises  to  which  the  Key  gives  the  means  of  en- 
tmnce.  Tbe  possession  of  premises  cannot  be  changed 
golely  by. tbe  delivery  of  a  key,  but  where  the  delivery  of  a 
key  is  accompanied  by  an  act  which  may  amount  to  a 
change  in  the  possession  of  the  premises,  the  delivery  of  the 
key  IS  strong  evidence  that  it  was  the  intention  of  the  par- 
ties tbat  the  possession  *of  the  premises  to  which  the  [291 
key  gives  the  means  of  entrance  should  be  cbanged.  It  is 
true,  that  in  this  case  the  key  was  not  delivered  to  Bishop, 
but  taken  bv  him.  But  the  rooms  were  appropriated  by 
Mrs.  Horlock  to  the  reception  and  custody  of  the  goods, 
and  no  objection  was  made,  then  or  afterwards,  to  the  key 
being  taken  by  Bishop,  who  was  acting  in  the  matter  as  the 
agent  of  Mrs.  Hewitt.  On  the  contrary,  Mr.  Horlock,  on 
returning  home,  assented  entirely  to  what  had  been  done  in 
his  absence.  Mr.  Horlock  was  under  no  obligation  to  give 
Mrs.  Hewitt  possession  of  those  rooms,  and  if  he  had  dis- 
sented from  what  was  done  in  his  absence,  and  had  opened 
the  doors  of  tbe  rooms,  either  forcibly  or  hy  another  key, 
we  think  he  would  have  re-obtained  possession  of  his  own 
rooms,  and  at  the  same  time  have  obtained  possession  of 
Mrs.  Hewitt's  goods  as  bailee.  There  is,  however,  no  evi- 
dence that  he  ever  did  open  the  doors  prior  to  the  4th  of 
November,  and  it  is  quite  possible  tbat  he  ma^  have  pre- 
ferred to  allow  Mrs.  Hewitt  to  have  the  use  of  his  rooms  to 
keep  the  goods  in,  rather  than  to  take  upon  himself  the  re- 
sponsibility of  being  the  bailee  of  them. 

We  are  of  opinion,  therefore,  that  Mrs.  Hewitt  was  the 
only  person  who  was  in  possession  of  the  goods  whilst  the^ 
remained  locked  up  in  the  rooms  at  O^beare  Hall.  If  this 
conclusion  is  correct,  the  only  other  point  which  it  is  neces- 
sary to  determine  is,  whether  the  fact  of  the  plaintiff  having 
become  entitled  to  the  possession  of  the  goods,  and  having, 
although  unsuccessfully,  endeavored  to  obtain  possession 
of  them,  takes  the  case  out  of  the  provisions  of  the  Bills  of 
Sale  Act. 

Now,  if  the  case  depended  upon  the  Bankrupt  Act,  there 
is  no  doubt  that  the  endeavors  of  the  plaintiff  to  obtain  pos- 
session would  afford  abundant  evidence  that  the  goods  did 
not  remain  in  the  possession  of  Mrs.  Hewitt  with  his  consent, 
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but,  as  was  observed  in  the  case  of  JSx  parte  Jay  ('),  there 

is  a  material  distinction  between  the  provisions  of  the  Bills 

of  Sale  Act  and  those  of  the  Bankrupt  Act.     In  the  Bills  of 

Sale  Act  the  words  '*  with  the  consent  of  the  true  owner"  I 

have  been  purposely  omitted,  and  the  act  is  applicable  if  at 

the  time  the  grantor  of  the  bill  of  sale  becomes  bankrupt  the 

292]    goods  are  in  his  possession,  or  apparent  *posse8sion, 

whether  with  the  consent  of  the  true  owner  or  not.     We 

think  it  was  intended  that  if  a  man  chooses  to  lend  money 

upon  a  bill  of  sale,  and  does  not  register  it,  he  should  run 

the  risk  arising  from  his  not  being  able  to  obtain  possession 

of  the  goods  before  the  grantor  of  the  bill  of  sale  commits 

an  act  of  bankruptcy. 

Although  these  observations  are  sufficient  to  dispose  of 
the  case,  it  may  be  desirable  shortly  to  consider  what  would 
be  the  result  if  we  are  wrong  in  supposing  that  the  ^oods 
were  not  delivered  to  Mr.  Horlock  as  bailee.  Now,  if  the 
goods  were  delivered  to  Mr.  Horlock  as  bailee,  there  would 
be  two  questions  to  be  considered :  first,-  are  goods  in  the 
possession  of  a  bailee  to  hold  on  account  of  the  bailor  still 
in  the  possession  of  the  bailor  within  the  meaning  of  the 
Bills  of  Sale  Act?  And,  secondly,  if  they  are,  were  the 
goods  taken  out  of  the  possession  of  Mrs.  Hewitt  by  the 
plaintiff  having  required  Mr.  Horlock  to  allow  him  to  take 
possession  of  tnem,  and  by  Mr.  Horlock  having  wrongfully 
refused  to  deliver  possession  of  them  i 

Now^  with  reference  to  the  first  question,  there  is  no  doubt 
that  a  bailor,  who  has  delivered  goods  to  a  bailee  to  keep 
them  on  account  of  the  bailor,  may  still  treat  the  goods  as 
being  in  his  own  possession^  and  can  maintain  trespass 
against  a  wrongdoer  who  interferes  with  them.  It  was 
argued,  however,  that  this  was  a  mere  legal  or  constructive 
possession  of  the  goods,  and  that  in  the  Bills  of  Sale  Act, 
the  word  /'possession"  was  used  in  a  popular  sense,  and 
meant  actual  or  manual  possession.  We  do  not  agree  with 
this  argument.  It  seems  to  us  that  goods  which  have  b^en 
delivered  to  a  bailee  to  keep  for  the  bailor,  such  as  a  gentle- 
man's  plate  delivered  to  his  banker,  or  his  furniture  ware- 
housed at  the  Pantechnicon,  would,  in  .a  popular  sense,  as 
well  as  in  a  legal  sense,  be  said  to  be  still  m  his  possession, 
and  we  see  no  valid  ground  for  holding  that  they  are  not 
still  in  his  possession  within  the  meaning  of  the  Bills  of  Sale 
Act.  As  long  as  the  person  who  has  parted  with  goods  by 
a  secret  bill  of  sale  is  having  the  goods  kept  for  him  and  is 

(*)  Law  Rep.,  9  Ch.,  697. 
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exercising  domiuioD  over  them,  the  case  seems  within  the 
mischief  against  which  the  act  is  directed. 

Lastly,  we  have  to  consider  whether  the  demand  made  by 
the  plaintiff  requiring  Mr.  Horlock  to  deliver  up  the  goods, 
and  the  *ref asal  by  Mr.  Horlock  to  deliver  up  the  [293 
possession  of  the  goods,  assuming  Mr.  Horlock  to  be  the 
oailee  of  the  goods,  had  the  effect  of  taking  the  possession 
of  the  goods  out  of  Mrs.  Hewitt.  It  was  admitted  in  the 
argument  before  us,  as  it  was  impossible  to  help  admitting, 
that  this  demand  and  refusal  had  not  the  effect  of  putting 
the  plaintiff  into  possession  of  the  goods.  It  was  argued, 
however,  that  though  the  plaintiff  never  obtained  possession 
of  the  goods,  yet  that  the  demand  and  refusal  had  the 
effect  of  taking  the  goods  out  of  the  possession  of  Mrs. 
Hewitt.  We  cannot  understand  how,  if  the  plaintiff  never 
obtained  possession  of  the  goods,  the  possession  of  the  goods 
could  be  changed  at  all  by  the  demand  and  refusal  to  deliver 
them  up.  Mr.  Horlock  had  no  title  to  the  goods  of  his  own 
of  any  kind,  and  if  he  held  the  goods  on  Mrs.  Hewitt's  ac- 
count before  he  refused  to  deliver  them  up,  it  seems  to  us 
he  still  held  them  on  her  account  after  he  refused  to  deliver 
them  up.  There  is  no  evidence  that  he  either  attorned  to 
the  title  of  the  plaintiff  or  set  up  any  title  of  his  own  as 
ag9.inst  that  of  Mrs.  Hewitt  prior  to  the  4th  of  November. 
We  think,  therefore,  that  if  the  goods  were  ever  delivered 
to  Mr.  Horlock  as  the  bailee  of  Mrs.  Hewitt,  he  still  con- 
tinued to  hold  them  as  her  bailee  on  the  4th  of  November. 

On  the  whole,  we  are  of  opinion,  that  the  judgment  of 
the  Court  of  Exchequer  ought  to  be  reversed,  and  the  rule 
to  enter  a  verdict  for  the  plaintiff,  discharged. 

JudgToent  reversed. 

Solicitors  for  plaintiff :  Pattison^  ^'^99  &  Co. 
Solicitors  for  defendant :  Duignan  &  Smiles. 
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139]  *I^B  Sueur  v.  Le  Sueur. 

Matrimonial  8mi — Jurisdiction — Domicil  of  Wife  deserted  by  her  Hwhand — No 
Domicilf  either  real  or  acquired,  of  the  Respondent  in  this  Country. 

A  woman,  having  been  deserted  by  her  husband,  who  went  to  reside  in  the  United 
States  of  America,  acquired  a  bona  fide  domicil  in  England,  and  institoted  a  suit  for 
dissolution  of  marriage  against  him  by  reason  of  his  adultery  and  desertion.  The 
original  place  of  domicil  of  marriage  and  of  matrimonial  cohabitation  of  the  parties 
was  in  Jersey,  and  the  adultery  proved  was  committed  there.  The  husband  had 
never  had  or  acquired  a  domicil  in  England  : 

Held,  that  even  if  the  petitioner,  without  a  sentence  of  judicial  separation,  could 
acquire  a  distinct  domicil  in  this  country,  she  could  not  make  her  husband  amenable 
to  the  lex  fori  of  her  new  domicil. 

This  wasa  suit  for  dissolution  ol  marriage  brought  by 
the  wife  by  reason  of  the  respondent's  adultery  and  deser- 
tion. The  parties  were  married  in  the  Island  of  Jersey  on 
the  26th  of  August,  1863,  and  finally  separated  on  the  24th 
of  August, .  1872,  when  the  respondent  proceeded  to  the 
United  States  of  America,  where  ne  has  continued  to  reside. 
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The  citation  and  petition  were  personally  served  upon  him, 
but  he  did  not  enter  an  appearance. 

Keogh^  appeared  for  the  petitioner. 

Oorsty  Q.C.,  and  Bowerl,  for  the  Queen's  Proctor. 

Sir  R.  J,  Phillimorb  :  When  this  case  came  beiore  me 
in  the  tirst  instance  it  appeared  that  the  parties  had  been 
married  in  Jersey,  which  was  also  the  place  of  their  matri- 
monial domicil;  that  the  wife,  who  is  the  petitioner,  was 
resident  in  England,  that  the  husband  was  in  America, 
neither  resident  nor  domiciled  in  England.  I  entertained 
grave  doubts  as  to  the  jurisdiction  of  the  court,  but  I  was 
much  pressed  to  hear  the  case  upon  the  merits,  in  order,  as 
tlie  witnesses  were  all  present,  to  save  an  increase  of  the  ex- 
pense, which  would  otherwise  be  incurred  by  the  petitioner, 
and  I  consented  to  this  course.  After  hearing  the  evidence 
and  the  argument  of  counsel  for  the  petitioner,  I  came  to  a 
clear  conclusion  that  the  adultery  and  desertion  of  the  hus- 
band were  fully  proved.  The  husband,  the  defendant,  has 
not  appeared.  The  proper  evidence  was  given  that  he  had 
been  served  *with  a  citation  and  with  a  certified  copy  [140 
of  the  wife's  petition  at  No.  73  Washington  avenue,  in  the 
city  of  Chelsea,  in  the  state  of  Massachusetts,  in  the  United 
States  of  America,  on  the  6th  day  of  March,  1873.  The  case 
then  stood  over  for  argument  as  to  the  jurisdiction  of  the 
court,  and  I  thought  it  one  of  so  much  importance,  that  I 
invoked  the  assistance  of  the  Qneen's  Proctor,  in  order  that 
the  point  might  be  fully  argued  before  me  by  counsel  on 
both  sides.     I  am  verv  glad  that  I  did  so,  because  I  have 

Sreatly  benefited  by  the  able  arguments  on  both  sides  which 
ave  been  addressed  to  me.  The  only  facts  which  it  is 
necessary  to  state  for  the  limited  purpose  of  considering  the 
question  of  iurisdiction  are  the  following :  The  parties  were 
married  in  the  island  of  Jersey  Dn  the  26th  of  August,  1863 ; 
they  cohabited  in  that  island  until  the  24th  of  August,  1872, 
on  which  day  the  husband  deserted  his  wife  and  children 
and  went  to  the  United  States  of  America,  where  he  has 
since  remained,  and  where,  as  I  have  already  observed,  he 
was  duly  served  with  notice  of  these  proceedings.  The  law 
of  Jersey  does  not  allow  the  dissolution  of  the  marriage 
contract,  but  it  does  allow  a  separation  d  mensd  et  thoro. 
The  first  point  raised  on  behalf  of  the  petitioner  was,  that, 
inasmuch  as  Jersey  was  in  the  diocese  of  Winchester,  it 
must  be  deemed  to  be  in  England,  and  therefore  within  the 
scope  of  the  Divorce  Act^  1857  (20  &  21  Vict.  c.  85);  but  an 
examination  of  the  ecclesiastical  law  applicable  to  Jersey, 
especially  the  canons  passed  in  the  reign  of  James  I,  sat- 
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isfies  me  that  the  Bishop  of  Winchester  had  no  original 
jurisdiction  as  to  matrimonial  causes  in  Jersey ;  and  upon 
tile  whole  I  am  of  opinion  that  Jersey  is  as  much  exempt 
from  the  operation  of  the  Divorce  Act  as  Ireland  or  Scot- 
land. The  operation  of  the  Divorce  Act  is  confined  to 
England. 

The  second  and  really  important  question  in  the  case  is 
whether  the  domicil  of  the  wife  in  England  (for  I  think  it 
may  be  assumed  that  her  hona  fide  domicil,  so  far  as  the 
law  allows  her  to  establish  one,  is  in  this  conntry)  has 
founded  the  jurisdiction  of  this  court  in  a  suit  for  a  divorce 
in  vinculo  against  her  husband.  It  may  well  be  that  for 
other  purposes  than  this,  for  matters  affecting  herself  alone, 
the  desertion  by  her  husband,  which  must  be  considered  as  a 
proved  fact  in  the  case,  has  rendered  it  competent  to  her  to 
establish  a  domicil  of  her  own.  I  am  not  aware  that  any 
141]  ^judicial  decision  has  as  yet  gone  to  this  length,  but 
there  is  much  to  be  said  in  favor  of  the  proposition  both 
on  principle  and  analogv,  and  it  receives  some  support 
from  the  dicta  of  Lord  Cranworth  in  the  case  of  Dolphin 
V.  Robins  (*).  First,  he  considers  the  effect  of  a  judicial 
decree  a  mensd  et  thoro.  "It  may  be,"  he  says,  ''that 
where  there  has  been  a  judicial  proceeding  enabling  the  wife 
to  live  away  from  her  husband,  and  she  has  accordingly 
selected  a  home  of  her  own,  that  home  shall,  for  purposes  of 
succession,  carry  with  it  all  the  consequences  of  a  home 
selected  by  a  person  not  under  the  disability  of  coverture." 
This  doctrine,  I  may  observe,  is  supported  by  the  case, 
WiUiams  v.  Dormer {^).  "I  should  add,"  Lord  Cranworth 
then  continues,  "that  there  may  be  exceptional  cases,  to 
which  even  without  judicial  separation  the  general  rule 
would  not  apply,  as,  lor  instance,  where  the  husband  has 
abjured  the  realm,  has  deserted  his  wife,  and  established 
himself  permanently  in  a  foreign  country,  or  has  committed 
felony,  and  been  transported.  It  may  be  that  in  these  and 
similar  instances,  the  nature  of  the  case  may  be  considered  to 
give  rise  to  necessary  exceptions.  I  advert  to  them  only  to 
show  that  the  able  argument  of  Sir  H.  Cairns  has  not  been 
lost  sight  of.  It  is  sumcient  to  say  ttiat  in  the  appeal  now 
before  the  House  no  such  case  of  exception  is  to  be  found." 
These  words  were  uttered  in  1859.  The  doctrine  that  the 
domicil  of  the  wife  is  necessarily  that  of  the  husband  must 
surely  admit  of  some  exceptions,  such  as  those  referred  to 
by  Lord  Cranworth.  It  is  founded,  indeed,  upon  the  duty 
of  the  wife  to  live  with  her  husband,  but  also  on  the  pre- 

(»)  7  H.  L.,  at  pp.  416,  419.  (")  2  Robert.  Eccl.,  506. 
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sumption  that  he  will  be  faithful  to  his  marriage  vow.  If 
he  disregard  that  obligation,  if  he  commits  an. offence  which 
entitles  her  either  to  a  judicial  separation  or  a  divorce,  her 
legal  duty  to  live  with  him  must  undergo  considerable  modi- 
fication, and  in  some  cases  entirely  cease,  for  it  is  possible 
her  continued  cohabitation  with  him  might  disentitle  her  to 
the  relief  to  which  his  misconduct  uncondoned  had  entitled 
her.  The  courts  of  the  United  States  of  North  America 
seem  to  have  laid  down  these  positions,  first,  that  the  wife 
may  have  a  domicil  distinct  from  that  of  her  husband,  and, 
secondly,  that  the  courts  of  the  bona  fide  domicil  of  either 
party  may  entertain  a  suit  for  a  divorce.  *The  [142 
Scotch  courts  have  holden  that  a  permanent  domicil  is  not 
necessary  to  found  their  jurisdiction  in  a  suit  for  divorce 
brought  by  either  party,  but  that  the  delictum  of  adultery 
must  have  been  committed  in  Scotland.  Upon  the  whole  I 
am  disposed  to  assume,  in  favor  of  the  petitioner,  the  correct^ 
ness  01  the  opinion  that  desertion  on  the  part  of  the  hus- 
band may  entitle  the  wife,  without  a  decree  of  judicial 
separation,  to  choose  a  new  domicil  for  herself,  and  m  com- 
ing to  that  conclusion  I  am  aware  that  I  am  going  a  step 
further  than  judicial  decisions  have  as  yet  gone. 

The  question  remains:  Is  it  competent  to  the  wife  to 
make  the  husband  amenable  to  the  lex  fori  of  her  new 
domicil  1  The  judgments  delivered  since  the  passing  of  the 
Divorce  Act  as  to  the  jurisdiction  of  the  English  Divorce 
Court  over  persons  who  were  not  subject  to  it  by  the  lex 
corUrdciuSy  or  the  original,  or  the  acquired  lex  domicilii  of 
the  parties  are,  1  think,  conflicting.  I  have  carefully  ex- 
amined all  the  judgments  directly  or  indirectly  bearing 
upon  these  important  points.  1  will  refer  to  some  of  them. 
In  Dcci  V.  Deck{')  there  was  a  petition  for  dissolution  of 
marriage  at  the  suit  of  the  wife  h^  reason  of  the  husband's 
adultery  and  bicamy.  The  citation  was  served  upon  the 
respondent  in  the  United  States,  North  America.  There 
was  no  appearance  by  him.  On  the  evidence  it  appeared 
that  the  husband,  a  natural-born  English  subject,  was  at 
the  time  of  the  service  of  the  citation  resident  in  the  United 
States,  North  America.  In  that  case  the  Judge  Ordinary 
said,  ^^It  appeared  in  evidence  before  us  that  the  parties 
were  married  at  Norwich  in  1844.  In  1S48  a  deed  of  separa- 
tion was  executed,  and  they  ceased  to  live  together.  Soon 
afterwards  the  respondent  went  to  America,  and  became 
domiciled  there.  In  1863  he  intermarried  in  America  with 
Louisa  Halpin,  and  by  her  had  6ne  child.     She  afterwards, 

(»)  2  Sw.  <fc  Tr.,  90;  29  L.  J.  (P.  M.  A  A.),  129. 
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in  the  Supreme  Court  of  the  State  of  New  York  obtained  a 
decree  of  nullity  of  marriage  on  the  ground  of  his  having 
a  wife  living  at  the  time  when  the  marriage  ceremony  was 
performed.  The  citation  out  of  this  court  was  served  on 
the  respondent  personally  in  America.  On  this  evidence  it 
was  quite  clear  that  the  respondent  had  been  guilty  of 
bigamy  and  adulteiy  ;  but  a  doubt  was  entertained  whether 
143]  the  court  had  jurisdiction  to  adjudicate  on  a  *peti- 
tion  presentied  against  a  party  domiciled  in  America.  In 
that  case  it  was  holden  that,  notwithstanding  the  husband's 
change  of  domioil,  the  court  had  jurisdiction  to  dissolve 
the  marriage.  In  1869  in  TollemacheY.  Tollemctche  {'),  the 
lull  court  decreed,  at  the  prayer  of  the  husband,  a  dissolu- 
tion of  a  m«,rriage  contracted  first  at  Gretna  Green  in  Scot- 
land, and  then  in  England.  After  the  marriage  the  parties 
Srincipally  cohabited  in  Scotland,  arid  the  wife,  the  respon- 
ent,  contended  that  the  court  had  not  jurisdiction,  and 
that  a  Scotch  decree  of  divorce  already  made  was  valid. 
The  original  domicil  of  the  husband  was  certainly  English  ; 
and  a  jury  to  whom,  somewhat  strangely  perhaps,  the 
question  oi  domicil  was  submitted,  found  tnat  the  husband 
still  continued  his  English  domicil.  The  full  court  held 
that  they  could  not  recognize  the  Scotch  divorce  of  a  domi- 
ciled EngUshman,  and  decreed  a  new  sentence  of  divorce. 
In  the  same  year  the  case  of  Telverton  v.  Yelverton  (')  oc- 
curred. In  that  case  the  wife  brought  a  suit  for  restitution 
of  conjugal  rights.  The  Judge  Ordinary,  finding  that  the 
marriage  was  Scotch,  that  the  husband  never  had  a  resi- 
dence in  England,  and  had  not  been  guilty  of  misconduct 
to  his  wife  in  England,  though  the  husband  had  been  per- 
sonally served  in  Scotland  with  a  citation  and  a  copy  of  the 
petition,  pronounced,  after  a  careful  examination  of  the 
cases  on  the  subject  of  jurisdiction  in  the  former  Ecclesias- 
tical courts,  against  the  jurisdiction  of  the  Court  of  Divorce 
laying  down  as  principles  of  law  (1.)  that  the  domicil  of  the 
wife  was  that  of  the  husband;  and  (2.)  that  actor  sequitur 
forum  ret.  In  1860  occurred  the  case  of  Callwell  v.  Call- 
well  ('),  in  which  the  husband  was  domiciled  in  Ireland,  and 
had  only  a  temporary  abode  in  England  at  the  date  of  tiling 
the  petition ;  and  the  wife  appeared,  and  submitted  to  the 
jurisdiction  of  the  court.  The  full  court  dissolved  their 
marriage,  which  had  been  celebrated  in  Ireland,  on  the 
ground  of  adultery  committed  by  the  wife  in  E^igland  and 

(»)  1  Sw.  <&  Tr.,  SS"; ;  28  L.  J.  (P.  M.  &        («)  1  Sw.  A  Tr.,  674. 
A.).  2.  (8)  8  Sw.  fb  Tr.,  269. 
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on  the  continent.  In  Simonin  v.  MaZlac(^)  the  court  held 
that  it  had  jurisdiction  to  inquire  into  the  validity  of  a 
marriUge  in  England  between  foreigners  domiciled  abroad 
at  the  time  of  the  marriage.  In  Bond  v.  Bond{^)^  *an  [144 
Englishwoman  by  origin,  married  in  England  to  an  Irish- 
man, petitioned  for  a  dissolution  of  the  marriage  on  the 
ground  of  adultery  and  cruelty.  The  husband  was  served 
with  a  citation  in  Ireland,  but  did  not  appjear.  The  court 
said,  *' According  to  this  evidence,  the  petitioner  was  Eng- 
lish, and  therefore  had  a  right,  according  to  the  27th  sec- 
tion of  the  Divorce  Act,  to  present  her  petition ;  but  the 
respondent  appears  to  have  had  a  residence  in  Ireland,  from 
which,  if  that  evidence  stood  alone,  it  might  be  inferred 
that  his  origin  was  Irish,  and  Ireland,  for  the  purpose  of 
this  question,  must  be  treated  as  a  foreign  country.  If  the 
evidence  on  this  point  had  been  so  cogent  as  to  compel  the 
court  to  take  notice  that  the  respondent  was  not  English, 
we  must  have  decided  whether  or  no  the  court  can,  consist- 
ently with  the  principles  of  international  law,. assume  a 
right  to  adiudicate  upon  a  petition  presented  against  a 
foreigner,  who  is  served  abroad  with  a  citation  to  which  he 
does  not  appear.  But  the  marriage  was  solemnized  in  Eng- 
land, and  tne  respondent  afterwards  lived  with  his  wife  at 
various  places  in  England,  and  although  he  has  not  ap- 

E eared  and  submitted  to  the  jurisdiction  of  this  court,  he 
as  not  contested  it,  and  we  do  not  find  evidence  of  so  con- 
clusive a  nature  as  to  compel  ns  to  deal  with  him  as  an 
Irishman.  The  case  is,  therefore,  the  same  as  Deck  v. 
Deck  ('),  and  our  decree  is  that  the  marriage  be  dissolved, 
and  the  respondent  be  condemned  in  costs.'* 

I  say  nothing  of  the  case  of  Forster  v.  Forster  (*),  as  it  is 
uncertain  whether  the  subject  of  jurisdiction  was  fullv 
argued  before  the  court.  In  Brodie  v.Brodie{*)  the  full 
court  came  to  the  conclusion  that  a  husband  petitioner, 
bona  fide  resident  in  England,  not  casually  or  as  a  travel- 
ler, can  institute  a  suit  in  the  Divorce  Court,  and  this  doc- 
trine was  accepted  and  enforced  in  Manning  v.  Manning  (*). 
In  that  case  the  husband  was  resident  in  England  when  he 
instituted  his  suit,  but  the  court  held  that  his  bona  fide 
residence  was  still  in  Ireland,  the  domicil  of  origin,  and  de- 
clined to  entertain  the  suit.     The  marriage,  I  presume,  was 

(»)  2  Sw.  A  Tr.,  67  ;  29  L.  J.  (P.  M.  &        (*)  8  8w.  &  Tr.,  144 ;   81  L.  J.  (P.  M. 

A.),  97.  A  A.),  185. 

O  2  Sw.  <fe  Tr.,  93  ;  29  L.  J.,  (P.  M.  <fe        (»)  2  Sw.  &  Tr.,  269 ;  80  L.  J.  (P.  M. 

A.),  143.  <fe  A.),  185.. 

{*)  2  Sw.  <b  Tr.,  90;  29  L.  J.  (P.  M.  A        («»)  Law  Rep.,  2  P.  &  M.,  2^. 
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448  PROBATE  DIVISION.  [Vol.  I. 

1876       '  Le  Sueur  t.  Le  Sueur. 

145]  in  Ireland.  In  Shaw  v.  Attorney -Generali^)  the  *pe- 
titioner  had  obtained  a  divorce  in  a  foreign  country  where 
her  husband  did  not  reside.  No  notice  of  the  proceedings 
were  personallv  served  upon  hitn.  The  citation  was  by  ad- 
vertisement, which  did  not  reach  him  or  come  to  his  knowl- 
edge. Everything  took  place  behind  his  back.  As  the 
learned  jud^e  observed :  ''A  judgment  so  obtained  has  the 
incurable  vice  of  being  contrary  to  natural  justice ;"  and 
he  added :  '  *  In  no  case  has  it  ever  yet  been  decided  that  a 
man  can,  according  to  the  laws  of  this  country,  be  divorced 
from  his  wife  by  the  tribunals  of  a  country  in  which  he  has 
never  had  either  domicil  or  residence."  Iii  Wilson  v.  TFiZ- 
son{*)  the  parties  had  married  and  cohabited  in  Scotland, 
and  in  that  country  the  wife  had  committed  adulter^p^.  The 
husband  came  to  England,  and  after  some  years  instituted  a 
suit.  The  court  decided  that  he  had  abandoned  his  Scotch 
and  acquired  an  English  domicil,  and  exercised  its  juris- 
diction. The  court  observed :  *'  Whether  any  residence  in 
this  country  short  of  domicil,  using  that  word  in  its  ordi- 
nary sense,  will  give  the  court  jurisdiction  over  parties 
whose  domicil  is  elsewhere,  is  a  question  upon  which  the 
authorities  are  not  consistent."  In  this  ooservation  no 
doubt  the  learned  judge  (Lord  Penzance)  had  in  his  mind 
the  judgment  of  the  House  of  Lords  in  Shaw  v.  OovZd  (*). 
In  that  case  there  had  been  an  English  marriage  between 
two  English  persons,  who,  however,  never  lived  together ; 
but  the  husband  committed  adultery,  and  some  years  after- 
wards consented  to  go  to  Scotland  to  found  jurisdiction 
against  himself,  and  did  so,  and  a  Scotch  court  pronounced 
a  decree  of  divorce  d  vinculo.  Their  Lordships  held  that  a 
Scotch  marriage  duly  celebrated  between  the  divorced  wife 
and  an  Englishman,  who  was  thenceforth  domiciled  in 
Scotland,  did  not  give  to  the  children  of  their  union  the 
character  of  lawfully  begotten,  so  as  to  enable  them  to  suc- 
ceed to  property  in  England,  for  that  the  Scotch  divorce 
had  not  aissolved  the  English  marriage.  Lord  Chelmsford 
said:  ''I  think  that  Loliei/s  CaseC)  cannot  be  pressed  as 
an  authority  beyond  this  extent,  ttiat  the  Scotch  court  has 
no  power  to  dissolve  an  English  marriage,  where  the  parties 
are  not  domiciled  in  Scotland,  but  have  only  gone  there  for 
such  a  time  as  would  render  them  amenable  to  the  jurisdic- 
146]  tion  of  the  Scotch  *court.  It  certainly  did  not  de- 
cide (as  the  Vice-Chancellor  supposed),  nor  has  any  other 
case  decided,  that  the  law  of  this  country  did  not  recognize 

0)  Law  Rep.,  2  P.  <k  M.,  156.  (*)  Law  Rep.,  3  H.  L.,  55. 

(*)  Law  Rep.,  2  P.  <fe.  M.,  486.  (♦)  Russ.  <fe  Ry.,  286. 
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the  right  or  authority  of  any  court,  whether  domestic  or 
foreign,  to  dissolve  an  English  marriage  for  any  cause  or 
for  any  pretext  whatever.     On  the  contrary,  Warrender  v. 
WarrenderC)  appears  to  me  to  be  a  direct  authority  in 
support  of  the  exercise  of  such  a  jurisdiction  by  the  Scotch 
courts,     ft  was  not  because  in  that  case  the   husband's 
domicil  was  Scotch  at  the  time  of  ttie  English  marriage  that 
the  court  assumed  the  jurisdiction  which  w^as  upheld  b^ 
the  House  of  Lords,  but  on  account  of  the  Scotch  domicil 
which  he  had  at  the  time  he  raised  the  action  of  divorce 
against  his  wife,  which  attracted  her  domicil,  and  brought 
lier  constructively  within  the  jurisdiction.     There  can  be  no 
distinction  in  principle,  as  to  the  power  of  a  Scotch  court 
to  dissolve  an  Engfish  marriage,    between  the  case  of  a 
domicil  existing  at  the  time  of  such  marriage  and  a  perma- 
nent domicil  afterwards  acquired."     Lord  Westbury  said: 
"It  must  be  admitted  that  there  has  been  a  series  of  de- 
cisions in  the  Scotch  courts  to  the  effect  that  a  permanent 
domicil  of  parties  is  not  necessary  to  found  a  jurisdiction 
in  the  Scotch  tribunals  to  pronounce  a  decree  of  divorce  d 
miiculo  .between  j)arties  who  have  been  nJarried  in  England 
or  any  other  foreign  country,  and  that  if  the  defendant  in 
anj  such  suit  had  been  resident  for  forty  days  in  Scotland, 
it  19  sufficient  to  subject  him  to  the  jurisdiction  of  a  Scotch 
tribunal  in  a  suit  for  divorce.     It  would,  however,  seem  to 
be  the  law  of  Scotland  that  if  the  divorce  be  sought  on  the 
ground  of  adultery,  the  adultery  must  have  been  committed 
in  Scotland.     The  whole  reasoning  of   the  judges  in  the 
Scotch  cases  is  founded  upon  the  right  of  the  Scotch  courts 
to  redress  any  wrong  committed  by  either  of  the  spouses, 
if  the  act  be  done  within  the  territory  of  Scotland,   and 
that  if  divorce  be  sought  on  the  ground  of  a  personal  wrong 
committed  within  the  jurisdiction  of  a  Scotch  court,  it  is 
the  right  of  tlie  party  who  suffers  the  wrong  to  have  that 
remedy  which  the  law  of  the  country  affords.     Such  rea- 
soning, however,  although  it  may  be  good  for  maintaining 
the  validity  of  the  Scotch  divorce  in  Scotland,  cannot  be 
required  to  be  accepted  by  the  tribunals  of  another  country. 
ITie  result  is  that  a  sentence  *of  divorce  under  such    [147 
circumstances  may  be  binding  in  Scotland,  although  of  no 
validity  in  the  territory  of  England.     The   inconvenient 
consequences  of  this  state  of  law  are  obvious,  and  have 
been  frequently  exposed  with  great  force,  particularly  by 
Lord  Brougham  in  his  speech  in  giving  judgment  in  the 
case  of   Warrender  v.  Warreiider  (*) ;  but  this  disgraceful 

0)  2  CL  <fe  Fin.,  646. 

17  Eng.  Rep.  67 
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anomaly  can  only  be  removed  by  the  Legislature."  In 
conclusion,  I  must  observe  that  upon  this  difficult  and 
important  subject  neither  the  judgments  of  English  tri- 
bunals, nor  the  opinions  of  accredited  jurists,  nor  the 
practice  of  Christian  states  are  in  perfect  harmony.  The 
contract  of  marriage  is  often  and  truly  said  to  be  one  juris 
gentium^  inasmuch  as  it  is  a  contract,  not  only  concerning 
private  rights,  but  deeply  affecting  public  order.  It  is  a 
question  both  of  status  and  of  contract.  Perhaps  the  va- 
riety of  opinion  to  be  found  in  the  authorities  proceeds 
from  the  circumstance  that  some  have  considered  it  more 
exclusively  under  the  former,  and  some  more,  exclusively 
under  the  latter,  chamcter,  but  be  that  as  it  may,  I  must 
follow,  to  the  best  of  my  ability,  the  principles  of  Euclish 
decisions.  In  the  case  before  me  the  wife  is  suing  her  nus- 
band,  not  in  the  tribunal  of  the  place  of  his  original  domi- 
cil,  or  of  the.  marriage  (according  to  the  law  of  which,  it  is 
not  immaterial  to  remark,  the  bond  was  indissoluble),  or  of 
the  delictum^  or  of  his  residence,  or  of  his  acquired  domi- 
cil,  but  in  a  tribunal  to  which  he  has  never  been  subjected 
by  any  act  of  his  own.  I  think  that,  according  to  the  judi- 
cial exposition  of  the  lavs^  in  England  by  authorities  which 
I  am  bound  to  follow  in  these  circumstances,  this  court  has 
no  jurisdiction  over  the  husband  in  this  suit,  and  I  must, 
therefore,  dismiss  it. 

Solicitor  for  petitioner :   W.  H,  Roberts. 


[1  Probate  Division,  160.] 
April  4,  1876. 

150]  *In  the  Goods  of  Astor. 

TeatamerUary  Papern — Oeneral  Arneriran  WUl — Special  WUl  rdatinp  to  Briliah 

Funds — Separate  Executors — Incorporation.  • 

An  American,  by  a  will  and  codicils,  disposed  of  his  property  generally,  and  by 
a  second  will,  in  which  he  named  separate  executors,  of  moneys  he  had  invested  in 
the  British  funds.  He  expressed  a  distinct  wish  that  the  British  will  should  take 
effect  as  a  separate  testamentary  disposition  of  property  independent  of  and  discon- 
nected from  his  general  will : 

Held,  that  it  was  unnecessary  to  incorporate  the  American  will,  which  was  very 
bulky,  in  the  English  probate,  out  that  an  authenticated  copy  of  the  American  will 
and  codicils  should  be  filed  in  the  r^stry,  and  a  note  be  funded  to  the  English  pro- 
bate to  the  effect  that  such  copy  had  been  so  filed. 

William  Backhouse  Astor,  of  New  York,  United 
States  of  America,  died  on  the  24th  of  November,  1875.  He 
executed  a  will,  bearing  date  the  -ITth  of 'June,  1856,  and 
nine  codicils  thereto,  by  which  he  disposed  of  the  bulk  of 
151]     his   property.      These    papers    *were   exceedingly 
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le=ngthy,  extending  over  three  hundred  folios,  and  were 
proved  in  the  proper  office  at  New  York.  The  testator  also 
executed  anotiier  will,  dated  the  27th  of  June,  1862,  with 
three  codicils  thereto,  dated  respectively  the  12th  of  April, 
1864,  the  19th  of  January,  1865,  and  the  29th  of  May,  1869. 
The  will  commenced,  "I,  William  Backhouse  Astor,  of  the 
city  of  New  York,  merchant,  in  order  to  make  the  disposi- 
tion hereafter  expressed  of  the  amount  which  at  my  decease 
I  shall  hold  or  be  entitled  to  in  the  public  debt  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  commonly  called 
Three  per  Cent.  Consols,  do  devise  and  bequeath  in  manner 
following  :"  He  disposed  of  the  whole  of  the  British  Con- 
sols, and  appointed  his  sons,  John  Jacob  Astor  and  William 
Astor,  and  nis  friend  Alexander  Gillespie,  of  London,  or  in 
case  of  his  death  or  declining,  Robert  Gillespie  in  his  place, 
to  be  executors  ;  and  he  concluded :  ''I  declare  and  direct 
that  this  is  to  be  deemed  a  special  and  limited'will,  applica-  • 
ble  to  the  said  British  Consols  only,  and  not  to  affect  nor  to 
be  affected  by  any  other  testamentary  paper  by  me  made  or 
to  be  made  unless  expressly  refening  to  this  property  and 
this  will.  I  revoke  all  other  dispositions  of  this  British 
debt."  The  third  codicil,  dated  the  29th  of  May,  1869,  con- 
tained the  following  clause :  "In  case,  from  any  legal  diffi- 
culty or  impediment,  my  said  special  will  or  disposition  of 
June  27,  1862,  as  varied  by  the  codicils  thereto,  cannot  re- 
ceive probate  or  take  effect  as  a  separate  testamentary  dis- 
position of  my  said  British  Consols,  independent  of  and 
disconnected  from  my  general  last  will  and  testament,  which 
bears  date  June  17th,  1856,  and  to  Which  there  are  several 
codicils,  then  I  will  and  declare  that  the  said  special  will  or 
disposition  of  June  27th,  1862,  in  connection  with  and  as 
varied  by  the  several  codicUs  thereto,  including  this  one, 
shall  take  effect  by  way  of  further  codicil  to  my  said  gen- 
eral will  of  June  17th,  1856 ;  and  to  that  end  I  do  hereby  • 
republish  the  said  separate  will  and  its  two  codicils,  all  of 
which  are  hereunto  annexed  in  connection  with  this  codicil, 
and  as  varied  by  the  said  successive  codicils  in  connection 
with  this  codicil,  to  stand  in  case  of  need  by  way  of  further 
codicil  to  my  said  general  will.  But  I  will  and  declare  that 
in  any  case  the  provisions  of  the  said  special  will  and  codi- 
cils as  they  now  stand,  giving  effect  to  the  codicils  in  their  • 
*order,  shall  take  effect  absolutely  and  wholly  un-  [152 
affected  and  uncontrolled  by  anything  contained  in  my  said 
general  will  or  the  codicils  thereto,  unless  it  be  as  to  the 
appointment  of  executors  by  my  general  will.  But  I 
declare  that  I,  of  course,  did  not  and  do  not  intend  to  con- 
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stitute  or  appoint  either  the  said  Robert  Gillespie  or  Alex- 
ander Gillespie  to  be  an  executor  of  my  said  general  will." 
The  only  mention  in  the  general  will  concerning  the  testa- 
tor's property  in  England  occurs  in  the  first  and  second 
codicils.  In  the  first  codicil  the  testator  says  :  "  And  I  de- 
clare that  any  moneys,  funds,  or  stocks  which  may  be 
owned  by  me  m  England  or  France  are  not  included  in  the 
provisions  of  my  will  and  codicil,  which  shall  not  apply  to 
the  same  in  any  manner."  And  in  the  second  codicil  he 
says :  "To  avoid  misapprehension  I  declare  that  I  expressly 
limit  the  application  of  this  and  my  former  codicil  and  of 
my  will  to  estates,  real  and  personal,  within  the  United 
States  of  America."  The  only  property  of  the  deceased  in 
England  consisted  of  Three  per  Cent.  Consols,  amounting  in 
value  to  about  £400,000. 

S^rle,  on  behalf  of  one  of  the  executors  named  in  the 
English  will,  moved  for  probate  of  that  will,  and  the  three 
codicils  thereto,  without  the  incorpomtion  in  the  probate  of 
the  general  will  and  its  codicils.  Even  although  the  costs 
need  not  be  considered  in  this  case,  there  would  be  great  in- 
convenience from  such  incorporation  by  reason  of  the  bulki- 
ness  of  the  general  will.  [He  referred  to  In  the  Goods  of 
the  Marquis  of  Lansdowne  (*) ;  In  the  Goods  of  Dundas  C*) ; 
In  the  Goods  of  Sibthorp  (*).  ] 

Sir  J.  Hannen  (President) :  I  am  of  opinion  that  I  ought 
to  grant  this  application.  The  question  of  incorporation  in 
the  probate  or  separate  documents  has  frequently  been  a 
subject  of  consideration,  and,  I  may  say,  a  troublesome 
matter  both  to  myself  ^d  my  predecessors,  in  carrying  out 
the  jurisdiction  I  have  now  to  exercise.  I  endeavored  to 
lay  down  the  principles  which  should  guide  me  in  these 
cases  In  the  Goods  of  Lord  Howden  (*),  in  which  I  held  that 
153]  where  an  English  will  ratifies  and  confirms  a  *foreign 
will,  it  is  right  that  the  latter  should  be  incorporated  in  the 
probate.  In  the  present  case,  however,  the  testator  has 
carefully  used  the  clearest  and  strongest  language  to  indi- 
cate his  intention  of  keeping  the  English  property  separate 
from  the  American,  and  for  that  purpose  has  made  the 
English  will,  which  does  not  purport  to  ratify  or  confirm  the 
American  will,  but  merely  expresses  his  desire  that,  if  the 
two  cannot  be  kept  totally  distinct,  the  English  will  shall 
be  treated  as  a  codicil  to  the  American  one.  I  have  come 
to  the  conclusion  that  his  wishes  need  not  be  disappointed, 

(^)  8  Sw.  «fe  Tr.,  194;  32  L.  J.  (P.  M.  &        (»)  Law  Rep.,  1  P.  A  M.,  106. 
A.),  121.  (*)  43  L.  J.  (P.  6l  M.),  26. 

(«)  82  L.  J.  (P.  M.  <k  A.),  164. 
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and  that  there  is  no  reason  why  I  should  insist  on  the  incor- 
j>oration  of  the  American  will  in  the  English  probate.  I 
tiiink,  however,  it  is  right  in  granting  probate  of  the  Eng- 
lish will  that  some  such  reference  as  that  suggested  by 
counsel  should  be  made  to  the  fact  that  there  is  an  American 
will  in  existence,  so  that  any  person  having  an  interest  in 
the  matter  should  be  put  upon  its  track.  An  affidavit, 
therefore,  must  be  filed  in  the  registry  verifying  copies  of 
the  American  will  and  codicils,  and,  as  I  am  told,  is  the 
practice  sometimes  in  cases  of  this  kind,  a  note  must  be  ap- 
pended to  the  probate  that  such  an  affidavit  has  been  filed, 
BO  that  the  probate  will  carry  with  it  upon  its  face  a  notice 
to  all  persons  interested  that  they  may  see  in  the  registry 
the  documents  which  are  referred  to  in  it.  I  think  that,  as 
it  is  not  desired  that  the  American  will  shall  be  included  in 
the  probate,  I  am  not  bound  to  insist  upon  it  against  the 
wish  of  the  English  executor,  and  the  course  I  have  pointed 
out  will  prevent  any  mischief  arising  in  the  matter. 

Solicitors :  Bischoff^  Bompas  &  Bischoff. 


[1  Probate  Diviflion,  154.] 

March  18,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

♦Sugden  and  Others  v.  Lokd  St.  Leonards  and    [154 

Others. 

Probate — Lottt  Will — Prenimption  of  Revocation — Secondary  Evidence  of  ContenU — 
Interested  Witnext — Deetaratiomof  Testator — Consents  of  Will  not  compktdy  proved — 
TIearing  of  Caiue  hy  Jxtdge  of  Probate  Division  vntJyout  a  Jury — Rehearing — Ap- 
peal—2,0  d  21  Vui.  c.  77,  ss.  35,  89,  61,  62,  6Z— Probate  Court  Orders  of  July, 
1862,  Rules  47,  49,  62,  59,  ^0--Judicature  Act,  1873  (36  <fc  87  Vict.  c.  66),  ss.  19, 
22,  49— Judicature  Act,  1875  (38  d  39  Vict.  c.  77),  s,  18— Rules  of  Supreme  Court, 
Order  xxxix,  Ride  1 ;   Orrflw  lviu.  Rules  2,  14. 

The  contents  of  a  lodt  will,  like  those  of  any  other  lost  iDstrument,  may  be  proved 
by  secondary  evidence. 

Brown  V.  Brown  (8  £.  <&  B.,  876)  approved  and  followed. 

Declarations,  written  or  oral,  made  by  a  testator,  both  before  and  after  the  execu- 
tion of  his  will,  are,  in  the  event  of  its  loss,  admissible  as  secondary  evidence  of  its 
contents  (Mellish,  L.J.,  dissenting  as  to  declarations  made  after  the  execution  of  the 
will). 

Quid'  V.  Quick  (3  Sw.  &  Tr,,  442)  overruled. 

The  contents  of  a  lost  will  may  be  proved  by  the  evidence  of  a  single  witness, 
though  interested,  whose  veracity  and  competency  are  uniinpeached. 

When  the  contents  of  a  lost  will  are  not  completely  proved,  probate  will  be  granted 
to  the  extent  to  which  tliey  are  proved. 

When  a  cause  in  the  Probate  Division  has  been  heard  before  a  judge  without  a 
jury,  the  evidence  being  given  viva  voce,  the  parties  may,  if  they  please,  apply  for  a 
rehearing  under  Rule  60  of  the  Probate  Court  Orders  of  July,  1862,  or  they  may, 
without  doing  so,  appeal  from  the  decision  of  the  judge,  on  the  facts  as  well  as  the 
law,  to  the  Court  of  Appeal 
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The  plaintiffs,  the  Hon.  and  Rev.  Prank  Sugden,  the 
Hon.  Charlotte  Sugden,  and  John  Reilly,  propounded,  as 
executors,  the  contents  of  a  lost  will  dated  on  or  about  the 
13th  of  January,  1870,  of  the  Right  Hon.  Edward  Burt^u- 
shaw  Baron  St.  Leonards,  late  of  Boyle  Farm,  in  the  county 
of  Surrey,  deceased,  who  died  at  Boyle  Farm  on  the  29th  of 
January,  1875,  at  the  age  of  ninety-three.  They  also  pro- 
pounded eight  codicils* to  the  said  will,  such  codicils  being 
produced  and  filed  in  the  registry. 

The  declaration,  after  alleging,  1st,  the  due  execution  of 
the  will  and  codicils,  went  on  to  allege : 

2.  That  the  said  will  never  was  revoked  or  destroyed  by 
the  testator,  nor  by  any  other  person  in  his  presence  or  by 
155]  liis  *direction,  with  the  intention  of  revoking  the 
same,  and  that  the  same  was,  at  the  time  of  his  death,  a 
valid  and  subsisting  will,  but  that  the  same  cannot  be  found. 

3.  That  the  contents  of  the  said  will  were,  in  substance  or 
to  the  effect,  as  follows:  ''This  is  the  last  will  and  testa- 
ment of  me,  Edward  Lord  St.  Leonards.  I  appoint  my  son 
the  Honorable  and  Reverend  Frank  Sugden,  my  daughter 
the  HoQorable  Charlotte  Sugden,  and  my  son-in-law  John 
Reilly,  trustees  of  this  my  will  (the  said  John  Reilly  being 
substituted  as  trustee  for  his  brother  Francis  Reilly  after 
the  execution  of  the  said  will,  such  substitution  being  con- 
firmed by  the  said  second  codicil).  I  devise  to  the  use  of 
the  said  Honorable  and  Reverend  Frank  Sugden,  the  Hon- 
orable Charlotte  Sugden,  and  John  Reilly,  and  their  heirs, 
my  estates  of  Childerley  Hall,  in  the  county  of  Cambridge, 
of  Sutton  Scotney  House,  in  the  county  of  Hants,  of  Pease- 
more,  in  the  county  of  Berks,  of  Tilgate  Forest  Lodge,  in 
the  county  of  Sussex,  and  of  Boyle  Farm,  and  the  aits  in 
the  river  Thames.  Together  with  my  land  and  cottages  at 
Thame's  Ditton,  in  the  county  of  Surrey,  to  hold  the  same 
(but  subject  to  the  charges  hereinafter  made  thereon)  upon 
the  following  trusts :  Upon  trust  for  my  grandson  Edward 
Burtenshaw  Sugden  for  his  life,  and  after  his  death  for  his 
first  and  other  sons  successively  in  tail  male,  and  subject 
thereto  for  my  grandson  Henry  Frank  Sugden  for  his  life, 
and  after  his  death  for  his  first  and  other  sons  successively 
in  tail  male,  and  subject  thereto  for  my  grandson  Walter 
Sugden  for  his  life,  and  after  his  death  for  his  first  and 
other  sons  successively  in  tail  male,  and  subject  thereto  In 
trust  for  my  said  son  Frank  for  his  life,  and  after  his  death 
for  his  eldest  son  Frank  for  his  life,  and  after  his  death  for 
his  first  and  other  sons  successively  in  tail  male,  and  subject 
thereto  for  my  son  Frank's  second  son  Edward  for  his  life, 
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and  after  his  death  for  his  first  and  other  sons  successively 
in  tail  male,  and  subject  thereto  for  my  son  Frank's  third 
son  Henry  Richard  for  his  life,  and  after  his  death  for  his 
firet  and  other  sons  successively  in  tail  male.  And  I  hereby 
direct  that  the  trustees  of  my  said  will  shall,  out  of  the  rents 
and  profits  of  the  trust  estates,  keep  up  and  pay  the  fire  in- 
surances on  all  the  buildings  situate  on  the  said  estates. 
And  I  further  direct  that  no  trees  shall  be  cut  down  on  the 
Tilgate  Farm  *Lodge  Estate,  which  has  been  let  on  [156 
a  long  lease,  during  the  present  tenancy  to  the  annoyance 
or  detriment  of  the  tenant  thereof.  I  give  all  my  house- 
hold furniture,  books,  plate,  pictures,  marble,  bronzes,  and 
china  at  Boyle  Farm  to  my  said  trustees,  to  hold  the  same 
as  heirlooms,  to  descend  and  be  enjoyed  with  real  estates 
hereinbefore  devised  so  far  as  the  rules  of  law  and  equity 
permit.  I  give  unto  my  said  grandson  Edward  Burtenshaw 
an  immediate  legacy  of  £750.  And  also  all  my  carriage 
horses  and  farm  horses,  carriages,  carts,  with  the  trappings, 
and  clothing  belonging  to  them,  and  all  my  stable  ana  gar- 
den implements,  and  all  my  wine  and  other  spirits,  and  also 
my  dairy  stock,  and  tlie  hay,  corn,  and  stock  in  or  belonging 
to  my  stables,  and  my  household  linen  and  household  stores 
absolutely,  with  the  exceptions  hereinafter  stated.  I  devise 
to  my  daughter  Charlotte  for  her  life,  my  house  and  grounds 
at  Thames  Ditton,  at  present  let  to  the  Reverend  F.  Style, 
together  with  two  cottages  adjoining  thereto,  the  one  let  to 
....  Potter,  and  the  other  to  ...  .  Bartlett.  Also  Saint 
Leonards  Farm,  together  with  the  house  on  the  said  farm  at 
present  let  to  Mr.  Lewis,  and  two  small  houses  on  the  same 
farm,  one  being  let  to  Mr.  Crowther  and  the  other  to  Mr. 
Wardrop.  And  I  direct  that  the  said  Reverend  F.  Style 
shall  be  at  liberty  to  remain  as  tenant  of  the  said  house  and 
pi-emises  at  his  present  rent  during  the  life  of  my  said  daugh- 
ter, but  in  case  he  shall  cease  at  any  time  to  be  tenant  thereof 
during  her  life,  then  I  direct  that  my  said  daughter  shall  have 
power  to  let  the  same  at  rack  rent  during  her  life,  and  upon 
the  death  of  my  said  daughter  I  devise  the  said  house  and 
premises,  farm,  and  cottages  hereinbefore  given  to  my  said 
daughter  for  her  life,  to  my  said  trustees,  to  hold  the  same 
upon  the  same  trusts  and  subject  to  the  same  limitations  as 
I  have  hereinbefore  declared  concerning  ray  Childefley  Hall 
and  other  estates  hereinbefore  devised.  I  give  to  my  daugh- 
ter Charlotte  a  legacy  of  £6,000,  which  I  direct  to  be  paid 
out  of  the  policy  moneys  of  £10,000  insured  on  my  life. 
And  I  also  direct  that  as  she  will  be  beginning  housekeeping 
she  shall  have  out  of  my  farming  stock  two  cows,  to  be 
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selected  by  herself,  out  of  my  conservatory  two  dozen  plants, 
also  to  be  selected  by  herself,  and  two  dozen  bottles  of  my 
old  sherry.  And  I  further  direct  that  my  grandson  Edward 
Burtenshaw  do  deliver  to  her  two  loads  of  hay  and  two  loads 
157]  of  *straw.  1  also  give  to  her  the  harp  which  was 
given  to  her  by  me  some  years  ago,  and  I  direct  that  she 
shall  be  at  liberty  to  select  and  take  out  of  her  bedroom  at 
Boyle  Farm  such  ornaments  and  articles  of  furniture,  many 
of  which  have  been  given  to  her  by  her  mother  and  me,  or 
purchased  by  herself,  as  she  may  think  fit.  And  I  also  give 
her  the  sum  of  £750  to  enable  her,  if  she  so  desires,  to  make 
an  addition  to  one  of  the  houses  devised  by  me  to  her  for 
life,  but  I  direct  that  it  shall  be  entirely  in  her  discretion 
whether  to  add  or  not  to  add  to  either  of  the  said  houses. 

*'  And  I  further  direct  that  my  executors  pay  the  sum  of 
£2,000  to  the  trustees  of  the  settlement  of  my  daughter 
Juliet,  made  on  her. marriage  with  Kenneth  Dixon,  payable 
by  my  bond  to  the  said  trustees.  I  direct  my  house  and 
establishment  at  Boyle  Farm  to  be  kept  up  by  my  execu- 
tors at  the  coat  of  my  estate  for  one  month  after  my  death 
for  the  use  of  my  daughter  Charlotte.  I  direct  my  execu- 
tors to  pay  to  my  daughter  Charlotte  £60  per  annum  durinff 
the  life  of  an  aged  person,  to  be  named  by  her,  to  be  applied 
by  her  for  the  benefit  of  that  person.  And  I  appoint  my 
son  Frank,  my  daughter  Charlotte,  and  the  said  John 
Reilly,  executors  of  this  my  will,  and  I  give  to  the  latter 
£200  for  his  trouble. 

''This  is  an  addition  to  my  will.  I  devise  my  estate  of 
Kingsdown,  in  the  county  of  Kent,  to  the  use  of  the  trustees 
of  this  my  will,  their  heirs  and  assigns,  upon  the  following 
trusts:  namely,  upon  trust  for  my  son  Frank  for  his  life, 
and  after  his  death  for  his  son  Frank  for  his  life,  and  sub- 
ject thereto  for  his  first  and  other  sons  successively  in  tail 
male,  and  subject  thereto  for  my  son  Frank's  second  son 
Edward  for  his  life,  and  after  his  death  for  his  first  and 
other  sons  successively  in  tail  male,  and  subject  thereto  for 
my  son  Frank's  third  son  Henry  Richard  for  his  life,  and 
after  his  death  for  his  first  and  other  sons  successively  in 
tail  male,  and  subject  thereto  upon  the  same  trusts  as  are 
hereinbefore  declared  with  respect  to  my  Childerley  Hall 
and  other  estates  hereinbefore  devised  in  trust.  Provided, 
however,  and  I  direct  that  if  my  personal  estate  shall  be  in- 
sufficient for  the  payment  in  full  of  the  pecuniary  legacies 
bequeathed  by  me,  and  to  discharge  my  testamentary  and 
other  expenses,  until  they  shall  have  been  fully  paid,  my 
son  Frank  shall  only  receive  £300  a  year  out  of  the  income 
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of  *the  Kingsdown  estate,  the  rest  of  the  income  to  [158 
be  applied  to  make  up  the  deficiency.  I  further  charge  my 
estate  of  Kiugsdown  with  the  annual  payment  due  from  my 
son-in-law  the  Reverend  Robert  Mann  to  Queen  Anne's, 
bounty,  for  the  building  of  the  vicarage  of  Long  Watton, 
in  Leicestershire.  I  give  lo  each  of  my  three  granddaugh- 
ters, Georgina,  Helen,  and  Caroline  Jem  met t,  £150,  and  I 
also  give  to  the  trustees  of  my  said  will  three  life  annuities 
of  JE60  each  upon  trust  as  to  every  of  the  same  for  one  of  my 
said  granddaughters,  and  I  hereby  charge  the  same  on  my 
Childerley  Hall  and  other  estates  firstly  hereinbefore  de- 
vised. I  give  £200  to  my  daughter  Sophia  Cleaveland,  and 
£100  to  her  daughter  Sophia,  to  whom  also  I  leave  iny  small 
gold  watch  and  chain.  I  give  to  my  daughter  Caroline 
Turner  £200,  to  my  daughter  Augusta  Reilly£300;  to  her 
three  daughters,  Emily,  Winifred,  and  Kathleen,  £150  each ; 
to  my  daughter  Harriet  Mann  £200 ;  to  her  daughter  Flor- 
ence £200 ;  and  to  Juliet  Pearson  £100  ;  and  1  direct  that  if 
any  iof  the  said  legatees  shall  die  in  my  lifetime,  that  in  such 
case  the  said  legacy  shall  lapse.  I  direct  thjit  my  executors 
give  all  the  domestic  servants  who  shall  be  in  my  service  at 
the  time  of  my  death  one  month's  warning  and  one  month's 
wages,  in  addition  to  the  wages  due  to  them.  And  I  direct 
that  the  mourning  of  my  servants  and  the  expenses  of  my 
funeral  shall  be  on  the  same  scale  as  was  observed  on  the 
death  of  my  wife.  I  appoint  my  three  daughters,  Charlotte 
Sugden,  Caroline  Turner  and  Augusta  Reilly,  my  residuary 
legatees.  In  the  event  of  all  the  devises  and  limitations 
over  hereinbefore  contained  respecting  my  real  estate  fail- 
ing, then  I  devise  Boyle  Farm,  with  all  the  household 
furniture,  books,  plate,  pictures,  marbles,  bronzes,  and 
other  effects  to  my  grandson  Edward  Burtenshaw  abso- 
lutely, and  my  estate  of  Kingsdown  to  mv  son  Frank  abso- 
lutely, and  my  estate  of  Peasemore  to  my  daughter  Charlotte 
absolutely." 

The  defendant,  the  Right  Hon.  Edward  Burtenshaw  Lord 
St.  Leonards,  the  grandson  and  heir-at-law  of  the  deceased, 
and  his  brothers  and  sisters,  who  were  minors,  and  appeared 
by  their  mother  as  their  guardian,  pleaded 

1.  That  the  alleged  will  was  not  duly  executed  in  accord- 
ance with  the  provisions  of  the  statute  1  Vict.  c.  26. 

*2.  That  the  said  alleged  will  was  duly  revoked  b^  [159 
the  said  deceased  by  destroying  the  sanje  with  the  intention 
of  revoking  it. 

3.  That  the  contents  of  the  said  alleged  will  were  not  as 
set  out  in  the  declaration. 
17  Eng.  Rep.  58 
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4.  That  the  codicils  enumerated  in  the  declaration  were 
not  respectively  duly  executed  in  accordance  with  the  pro- 
visions of  the  statute  1  Vict.  c.  26. 

5.  And  for  a  further  j)lea  to  the  said  last  mentioned  por- 
tion of  the  said  declaration,  and  to  each  of  the  said  codicils 
respectively,  the  said  defendants. say  that  the  said  codicils 
respectively  were  intended  by  the  said  deceased  to  be  de- 
pendent upon  and  operate  in  conjunction  with  the  will  in 
the  declaration  mentioned,  and  to  have  no  force  or  effect 
apart  therefrom,  and  together  with  such  will  to  form  and  do 
form  one  complete  testamentary  instrument  and  disposition, 
and  that  the  said  deceased  duly  revoked  the  said  codicils 
respectively  by  destroying  the  said  will,  with  the  intention 
of  revoking  the  said  complete  testamentary  instrument  and 
disposition. 

The  same  pleas  were  pleaded  by  the  interveners  Miss 
Cleaveland,  a  granddaughter  of  the  deceased,  the  Hon.  Har- 
riet Mann,  a  daughter  of  the  deceased,  Arthur  Sugden,  the 
son  of  a  deceased  son  of  the  deceased,  appearing  byhis 
mother  as  his  guardian,  and  the  children  of  Mrs.  Jemmett, 
a  deceased  daughter  of  the  deceased. 

During  the  progress  of  the  suit  Miss  Cleaveland  married 
a  Mr.  Henderson. 

The  replication  of  the  plaintiffs  joined  issue  on  the  1st, 
3d,  and  4th  pleas. 

As  to  the  2d  plea,  they  denied  that  the  alleged  will  was 
duly  revoked  by  the  deceased  by  destroying  the  same  with 
the  intention  of  revoking  it,  as  in  the  said  plea  alleged,  and 
took  issue  thereon. 

As  to  the  6th  plea,  they  denied  the  averments  contained 
in  the  plea  to  be  true,  and  further  demurred  to  it  as  bad  in 
substance,  the  matter  of  law  to  be  argued  being  that  the 
plea  did  not  aver  that  the  codicils  propounded  had  been 
revoked  in  any  of  the  modes  indicated  by  1  Vict.  c.  26, 
as  the  only  modes  by  which  testamentary  papers  can  be 
revoked. 

160]     *The  defendants  and  interveners  joined  issue  on  this 
replication  and  joined  in  the  demurrer. 

On  the  22d  of  June,  1875,  upon*  the  application  of  the 
plaintiffs,  and  by  consent,  the  judge  made  an  order  that  the 
cause  should  be  heard  by  the  court  itself,  without  a  jury, 
and  on  the  17th  of  November,  1875,  the  cause  came  on  for 
hearing  before  Sir  J.  Hannen  (President),  without  a  jury. 

Hawkins^  Q.C.  {Inderwick^  Q.C.,  and  I)r.  Tristram^  with 
him),  for  the  plaintiffs. 
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Dr.  Deane,  Q.C.  {TJiesiger^  Q.C.,  and  Bayford^  with  him), 
for  the  defendants. 

Dr.  Spinks^  Q.C.,  Sir  H.  James^  Q.C,  O,  Browne^  and 
Searle^  for  interveners. 

Several  witnesses  were  examined  to  prove  the  due  execu- 
tion of  the  will  and  codicils  upon  which  no  question  was 
raised.  The  principal  witness  as  to  the  preparation  and  the 
execution  of  the  will,  and  the  only  witness  who  was  able  to 
give  evidence  as  to  its  contents,  was  the  Hon.  Charlotte 
Sugden,  one  of  the  plaintiffs.  She  was  the  only  unmarried 
daughter  of  the  deceased,  and  had  lived  with  him  for  many 
years  prior  to  and  up  to  the  time  of  his  death.  The  sub- 
stance of  her  evidence,  and  that  of  the  other  witnesses,  is 
set  out  in  the  judgment  of  Sir  J.  Hannen.  It  is  suflScient 
here  to  state  that  the  will  and  all  the  codicils  were  holo- 
graph, that  they  were  all  kept  in  a  small  black  box,  some- 
thing like  a  dispatch  box,  of  which  the  deceased  had  the 
key  ;  that  the  box  was  usually  placed  in  the  saloon  used  by 
the  deceased  as  his  sitting  room  at  Boyle  Farm ;  that  the 
will  was  last  seen  by  Miss  Sugden  on  the  20th  of  August, 
1873,  when  the  last  codicil  was  executed,  and  it  was  then 
replaced  in  the  box ;  that  during  an  illness  of  the  deceased 
from  September,  1873,  until  December,  1873,  and  again  from 
March,  1874,  when  the  deceased  was  attacked  with  his  last 
illness,  until  his  death,  the  box  was  in  the  custody  of  Miss 
Charlotte  Sugden,  and  that  after  his  death,  although  the 
codicils  and  some  other  testamentary  papers  were  found  in 
the  box,  the  will  was  not  there.  Every  possible  search  had 
been  made  for  it,  but  it  could  not  be  found.  There  was  evi- 
dence that  the  box  was  usually  kept  locked,  and  that  the 
key  was  on  a  bunch  kept  by  the  deceased,  that  there  was  a 
^duplicate  key  kept  in  an  escritoire,  and  that  there  [161 
were  five  keys  in  the  hotise  by  which  the  escritoire  could  be 
opened,  one  of  these  keys  belonging  to  a  wine  cupboard  in 
charge  of  the  butler.  Immediately  after  the  will  was  found 
to  be  missing  from  the  box.  Miss  Charlotte  Sugden  said 
that  she  recollected  its  contents,  and  then,  at  the  suggestion 
of  her  solicitor,  Mr.  TroUope,  she  wrote  out  from  memory, 
without  reference  to  the  codicils  and  other  testamentary 
papers  which  were  in  the  box,  the  following  statement : 

"The  will  appointed  three  trustees,  his  son  Frank,  his 
dalighter  Charlotte,  and  Mr.  Francis  Reilly,  but  the  namt* 
of  his  brother,  Mr.  John  Reilly,  was  afterwards  substituted 
in  his  place,  and  is  what  is  referred  to  in  one  of  the  codi- 
cils. The  different  estates  were  then  vested  in  them  in  trust 
for  his  grandson  ;  these  consisted  of  Childerley  Hall ;   Sut- 
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ton  Scotney  House ;  Peasemore ;  Tilgate  Forest  Lodge ; 
and  Boyle  Farm,  with  land  and  cottages  in  Thames  Ditton 
and  the  aits ;  these  were  entailed  on  his  grandson  Edward 
B.  Sugden,  and  his  heirs  male,  and  in  succession,  in  de- 
fault of  any  such,  to  his  brothers  Henry  and  Walter,  and 
their  heirs  male ;  failing  them,  to  his  son  Frank  Sugden, 
and  his  heirs  male,  and  in  succession  to  each  of  his 
sons,  Fiank,  Edward  and  Henry,  and  their  heirs  male. 
Then  he  entailed  all  the  furniture,  pictures,  marble,  bronzes, 
china  and  plate.  In  the  same  manner  he  left  his'grandson 
Edward  B.  Sugden  an  immediate  legacy  of  nioney,  the 
amount  of  which  was  afterwards  changed  (as  referred  to  in 
the  codicil)  and  a  smaller  sum  substituted,  and  he  then 
placed  his  name  against  it.  He  directed  that,  as  Tilgate 
Forest  Lodge  was  let  on  a  long  lease,  no  trees  should  be  cut 
to  injure  the  property.  He  gave  absolutely  to  his  grandson 
Edward  B.  Sugden  all  his  carriages,  horses,  farming,  and 
dairy  stock  (with  an  exception  afterwards  stated),  hav, 
wine  and  spirits,  linen,  and  household  stores.  To  his  daugh- 
ter Charlotte  he  left  £6,000,  to  be  paid  out  of  £10,000  life 
insurance,  and  a  life  interest  in  a  house  and  grounds  in 
Thames  Ditton,  let  to  the  Rev.  F.  Style,  and  in  two  cot- 
tages adjoining.  Also  in  St.  Leonards  Farm,  and  a  house 
on  the  farm  let  to  Mr.  Lewis,  and  in  two  small  houses  on 
that  property  let  to  Mr.  Crowther  and  to  Mr.  Wardrop. 
All  these,  after  her  death,  were  to  go  to  the  peerage  entailed 
as  before.  He  also  left  her  two  cows,  whicn  she  was  to  se- 
162]  l^ct,  and  two  dozen  plants  out  of  the  ^conservatory, 
which  she  was  also  to  select,  and  two  dozen  bottles  of  the 
old  sherry,  and  he  directed  his  grandson  to  deliver  to  her 
two  loads  of  hay  and  two  of  straw,  as  she  would  be  begin- 
ning housekeeping,  the  harp  he  had  given  her  some  years 
ago,  and  she  was  to  take  all  she  wished  from  her  own  bed- 
room, many  things  in  which  had  been  given  her  by  her 
mother  and  himself,  or  purchased  by  herself.  He  also  left 
her  £760  to  build,  if  she  wished  it,  an  addition  to  one  of  the 
houses  left  her  for  life,  but  this  was  to  be  left  entirely  to 
herself.  This  is  the  sum  referred  to  as  having  been  revoKed 
when  he  gave  her  a  check  on  Messrs.  Hoare  for  £1,500  to 
build  a  house  on  Second  Meadow.  He  directed  that  £2,000 
should  be  paid  to  his  daughter  Juliet,  according  to  her 
marriage  settlement.  Kingsdown,  the  property  he  last 
bought,  he  settled  on  his  son  Frank,  and  entailed  it  on 
him  and  his  sons  Frank,  Edward  and  Henry,  and  their 
heirs  male,  in  default  of  such  then  to  the  peerage  entailed 
on  the  heirs  male  the  same  as  the  other  estates  ;  he  directed 
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that  out  of  the  rents  of  Kingsdown  £350  should  be  paid  to 
liis  son  Frank  until  his  other  legacies  should  be  j)aid,  if  the 
money  was  required,  and  he  charged  the  estate  with  the  an- 
nual payment  of  Queen  Anne's  bounty  during  the  life  of 
his  sou-in-law,  the  Rev.  Robert  Mann  ;  there  were  direc- 
tions about  buying  small  pieces  of  land  out  of  the  rents, 
but  these  he  afterwards  struck  out ;  legacies  of  sums  vary- 
ing from  £150  to  £200  were  left  as  tokens  of  love  to  differ- 
ent members  of  his  family,  and  were,  as  nearly  as  I  can 
recollect,  £160  each  to  his  three  granddajaghters,  Georgina, 
Helen  and  Caroline  Jemmett ;  £200  to  his  daughter  Sophia 
Cleaveland,  £200  to  her  daughter  Sophia,  to  whom  he  also 
left  his  small  gold  watch  and  chain  ;  £200  to  his  daughter 
Caroline  Turner  ;  £200  to  his  daughter  Augusta  Reilly,  and 
£150  each  to  her  daughters  Emiy^  and  Winifred ;  £200  to 
his  daugliter  Harriet  Mann,  and  £200  to  her  daughter  Flor- 
ence ;  if  any  died  in  his  lifetime,  the  legacy  was  to  lapse. 
He  left  £60  per  annum  to  his  daughter  Charlotte  for  the 
benefit  of  an  aged  person  to  be  selected  by  her.  He  named 
John  Reilly,  Fi-ank  Sugden,  and  Charlotte  Sugden  his  ex- 
ecutors, and  he  left  his  three  daughters  Charlotte,  Caroline 
and  Augusta,  residuary  legatees.  He  directed  Boyle  Farm 
to  be  kept  up  for  a  month  for  the  use  of  his  daughter  Char- 
lotte. His  servants  were  to  have  a  month's  warning,  a 
month's  wages;  and  the  *mourning  for  his  servants  [163 
and  funeral  expenses  were  to  be  the  same  as  on  the  death 
of  his  wife. 

(Signed)  ''Charlotte  Sugden." 

After  Miss  Charlotte  Sngden  had  written  out  the  state- 
ment and  shown,  it  to  her  soliditor,  some  questions  were  put 
to  her,  and  in  answer  to  them  she  wrote  oUt  the  following 
additional  statement : 

"This  is  the  best  of  my  belief.  There  were  also  legacies. 
In  case  of  all  heirs  male  failing,  to  his  grandson  E.  B.  Sug- 
den he  left  Boyle  Farm  and  its  contents  absolutely  ;  Kings 
down  to  his  son  Frank  absolutely ;  and  Peasemore  to  his 
daughter  Charlotte  absolutely.  I  do  not  remember  how  the 
rest  was  left,  though  I  know  he  left  them  to  different  mem- 
bers of  his  family.  He  directed  his  trustees  to  keep  up  the 
lire  insurance  on  his  estates,  including  his  daughter  Char- 
lotte Sugden' s  house. 

(Signed)  "Charlotte  Sugden." 

No  evidence  was  called  by  the  defendants  and  interveners, 
and  the  questions  argued  were,  first,  whether  there  was 
sufficient  evidence  of  the  contents  of  the  will;   and,  sec- 


463  PROBATE  DIVISION.  [Vol.  L 

1876  Sugden  v.  Lord  St  Leonards. 

ondly,  whether  there  was  evidence  to  rebut  the  presumptiou 
of  revocation  arising  from  the  disappearance  oi  the  will. 

No  question  arose  upon  the  codicils,  but  their  contents 
were,  referred  to  as  corroborating  (according  to  the  plain- 
tiffs' argument),  and  as  being  to  some  extent  inconsistent 
with  (according  to  the  defendants'  and  interveners'  argu- 
ment), the  recollection  of  Miss  Sugden  as  to  the  contents  of 
the  will.  It  is  therefore  necessary  to  set  them  out,  and  also 
to  set  out  some  of  the  other  testamentary  papers  found  in 
the  box  and  referred  to  in  the  argument  and  in  the  judg- 
ment. 

The  codicils,  omitting  the  attestations  and  the  signatures 
of  the  attesting  witnesses,  were  as  follows : 

'*This  is  a  codicil  to  the  will  of  me,  Edward  Lord  St. 
Leonards.  I  have  struck  my  pen  through  so  much  of  my 
will  as  provides  legacies  for  life  of  £50  per  annum  to  every 
of  my  three  granddaughters,  Gh3orgina,  Helen  and  Cathe- 
rine J emmett,  and  the  charge  thereof  on  my  principal  es- 
164]  tates  devised  to  my  grandson  *Edwara  feurtenshaw, 
and^I  hereby  revoke  the  said  gifts  and  charges,  and  in  lieu 
thereof  I  give  to  the  trustees  in  my  will  named  three  like 
life  annuities  of  £50  each,  making  £150  per  annum,  upon 
trust  as  to  every  of  the  same  for  one  of  my  said  grand- 
daughters during  her  life,  and  to  cease  and  not  go  over  on 
her  death,  and  the  said  life  annuities  shall  be  a  charge 
u^on,  not  the  estates  directed  by  my  will,  but  upon  my 
Kingsdown  estate,  in  the  county  of  Kent,  devised  by  my 
will,  with  rights  of  distress  and  entry  to  compel  payment 
thereof,  if  and  when  in  arrear,  in  lite  manner  as  by  law 
landlords  may  distrain  for  rents  in  arrear.  And  I  direct 
the  life  annuity  of  every  one  of  my  said  three  grand- 
daughters to  be  paid  to  her  as  far  as  the  law  allows  into 
her  own  hands,  for  her  sole  and  separate  use,  free  from 
marital  control,'  and  for  which  her  receipts  shall  be  dis- 
charges, but  without  any  power  of  anticipation.  As  my 
object  is  to  add  somewhat  to  the  portions  of  my  said  three 
granddaughters  under  the  marriage  settlement  of  their 
parents,  and  not  to  substitute  my  donations  for  such  por- 
tions, I  direct  that  if  any  one  or  more  of  them  shall  in  my 
lifetime,  or  after  my  decease,  assign  over  or  part  with,  or 
agree  to  do  so,  the  portions  or  portion  under  the  settlement 
belonging  to  them,  except  upon  marriage,  the  life  annuity 
or  life  annuities  of  every  or  any  such  granddaughter  shall 
never  take  effect,  or  shall  thereupon  cease  and  be  no  longer 
payable,  as  the  case  may  be.  The  annual  sum  which  I 
have  allowed  to  my  grandson  Edward  Burtenshaw   will 
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cease  upon  my  death  ;  a  proportionate  part  is  to  be  paid  to 
him  up  to  my  death,  and  also  within  fourteen  days  after 
my  death  £70  as  a  legacy.  In  all  other  respects  I  ratify  my 
said  will.  In  page  1  of  this  codicil  I  have  put  my  initials 
to  an  interlineation,  and  also  one  in  page  19  of  my  will, 
and  which  interlineations  were  so  signed  by  me  before  I 
sign  this  codicil,  or  the  witnesses  attest  it.  In  witness 
whereof  I  do  to  this  my  codicil,  set  my  hand  this  23d  day 
of  March,  1870. 

"St.  Leonards." 

"This  is  a  second  codicil  to  my  "will.  The  principal 
alteration  in  my  will  is  the  substitution  of  another  person 
as  my  trustee,  and  as  such  legatee  in  the  place  of  the  trus- 
tee, and,  as  such,  a  legatee  in  my  will.  The  parts  through 
which  I  have  run  my  pen  I  do  hereby  revoke.  In  all  other 
respects  I  ratify  my  said  will  and  *first  codicil.  My  [165 
additional  initials  were  signed  by  me  before  I  signed  this 
codicil,  or  the  witnesses  attested  it.  In  witness  whereof  I 
sign  this  codicil  this  4th  day  of  July,  1871. 

"  St.  Leonards." 

These  codicils  were  indorsed : — 

"A  codicil  to  my  will, 

*' 23d  March,  1870." 

"  A  second  codicil  to  my  will, 

"4th  July,  1871. 
"  Re-signed  by  me,  having  first  placed  my  initials  opposite 
to  an  erasure  upon  revocation  by  me  of  certain  figures  in 
line  15.     In  witness  whereof  I  sign  my  name. 

"St.  Leonards.  St.  Leonards." 

• 

"  I  made  a  third  codicil  to  my  will  which  I  hereby  revoke, 
and  this  is  the  third  codicil  to  my  will.  By  my  will,  I  gave 
to  mjr  dear  daughter  Charlotte  £750  for  the  purpose  of 
building,  in  addition  to  the  legacy  thereby  bequeathed  to 
her,  and  which  legacy  I  herebj^  confirm,  and  I,  by  the  third 
codicil  hereby  revoked,  gave  her  aiife  interest  in  my  Second 
Meadow  (next  to  Boat  House  Close),  with  remainders  over, 
and  £1,500  to  build  a  house  on  it.  Now  I  hereby  rovoke 
the  said  legacies  of  £750  and  £1,500,  and  the  life  interest  in 
my  Second  Meadow,  and  the  remainders  over,  and  in  lieu 
thereof  I  give  to  my  said  daughter  Charlotte,  her  heirs  and 
assigns,  my  said  meadow.  (In  margin — St.  L.  £750  and 
£1,500  revoked,  because  paid  by  me.) 

"  In  witness  thereof,  I  sign  this  my  third  codicil,  this  16th 
of  September,  1871. 

"  St.  Leonards." 
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The  codicil  was  indorsed  :— 

' '  leth  of  September,  1871 . 
"A  third  codicil  to  my  will." 

^'20th  of  September,  1871. 
^'This  is  a  fourth  codicil  to  my  will.  I  revoke  the  de- 
vises in  my  will  or  former  codicils  contained,  so  far  as  they 
are  devises  of  my  meadow,  called  Boat  House  Close.  I  have 
166]  by  my  last  codicil  *given  to  my  dear  daughter  Char- 
lotte, in  fee  simple,  my  'second  meadow,'  which  adjoins 
my  said  first  mentioned  meadow,  called  Boat  House  Close, 
and  I  devise  the  said  Boat  House  Close  to  my  said  daughter 
Charlotte,  her  heirs  and  assigns  forever,  so  that  she  will  be 
entitled  in  fee  simple  to  both  the  said  meadows,  and  these 
are  in  addition  to  the  legacies  and  provisions  made  for  her 
by  my  will  and  codicils  and  not  since  revoked.  In  witness 
whereof,  I  sign  this  my  fourth  codicil,  this  20th  of  Septem- 
ber. 1871.  • 

"St.  Leonards." 

"  24th  of  November,  1871. 
"This  is  a  fifth  codicil  to  my  will.     In  addition  to  all  my 

Erevious  gifts  to  my  daughter  Charlotte,  I  hereby  give  to 
er,  in  fee  simple,  my  meadow  called  Shoulder  of  Mutton 
Close,  so  that  she  will  be  entitled  to  all  my  meadows  in  the 
Summer  Road  in  fee  simple.  In  witness  whereof,  I  sign 
this  my  fifth  codicil,  this  24th  of  November,  1871. 

"St.  Leonards." 
Indorsed : —     . 

"20th  of  September,  1871. 
.  "A  fourth  codicil  to  my  will." 

"  24th  November,  1871. 
"Fifth  codicil." 

The  sixth  codicil  was  commenced  on  the  back  of  the  third 
codicil,  following  the  indorsement,  "A  third  codicil  to  my 
will,"  and  was  as  follows  : — 

"25th  March,  1872. 

"This  is  the  sixth  codicil  to  my  will.  I  have  paid  to  my 
daughter  Charlotte  the  £1,600  legacy  given  to  her  by  my 
third  codicil ;  therefore  I  revoke  the  legacy  of  that  sum  to 
her  by  the  within  written  codicil.  She  intends,  with  my 
permission,  to  build  herself  a  house  on  Second  Meadow, 
which  meadow,  upon  my  death,  will  belong  ro  her.  In  the 
meantime,  I  authorize  her  to  erect  such  building,  and  to 
enjoy  and  occupy  it  as  she  may  desire. 

"  St.  Leonards. 
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''I  sign  this,  my  sixth  codicil,  this  27th  day  of  March, 
1872." 

*The  month  and  year  were  written  in  the  margin,  [167 
and  the  codicil  was  continued  on  a  separate  sheet  of  paper 
as  follows : — 

'*  A  continuation  of  my  sixth  codicil. 

"  I  give  to  my  son  Frank,  in  addition  to  the  other  devises 
to  him,  my  Sutton  Scotney  Farm  and  theipanor  and  village 
property  there  to  my  son  Frank  Sugden  for  his  life,  and  I 
revoke  so  much  of  any  previous  devise  by  me  as  would  in- 
terfere with  that  gift,  but  no  further ;  and  after  his  death, 
I  declare  that  it  shall  return  to  the  several  uses  declared  of 
it  by  previous  devises  by  me.  And  I  charge  the  said  Sut- 
ton Scotney  estate  with  the  payment  of  £100  a  year  to  my 
daughter  Harriet  Mann  during  her  life,  for  her  inalienable 
separate  use.  And  I  hereby  revoke  my  previous  devises  of 
my  Tilgate  estate,  in  the  county  of  Sussex,  and  I  devise  it 
to  my  daughter-in-law  Marianne  Sugden,  widow  of  my  late 
son  the  Hon.  Henry  Sugden,  for  her  life,  and  after  her  de- 
cease, to  her  second  son  Henry  Frank,  his  heirs  and  assigns, 
subject  to  the  conditions  in  my  said  will  contained  for  the 
benefit  of  the  present  tenant.  In  witness  whereof,  I  sign 
this  my  sixth  codicil. 

"St.  Leonards." 

*'  This  is  a  seventh  codicil  to  my  will. 

*'I  give  to  my  son,  the  Hon.  and  Rev.  Frank  Sugden, 
for  his  life,  Boyle  Farm  house,  and  the  gardens  and  grounds 
and  buildings  belonging  to  it,  and  the  two  meadows  opposite 
(the  fifteen  acres  and  the  two  acres),  and  the  aits  on  the 
Thames,  and  he  is  to  have  the  enjoyment  during  his  life  of 
the  pictures,  bronzes,  china,  plate,  marbles,  and  all  articles 
of  vertu  and  furniture  in  and  about  Boyle  Farm.  And 
after  his  death  the  same  shall  revert  to  the  uses  named  in 
my  will,  and  I  revoke  any  gift  in  m^  will  or  any  codicil 
contained,  so  far  as,  and  only  so  far  as,  it  would  interfere  with 
these  directions.  I  revoke  the  gifts  in  my  will  contained  to 
my  grandson  Edward  Burtenshaw  of  my  carriage' horses,  and 
farm  horses,  and  all  my  carriages  and  carts,  with  the  trap- 
pings and  clothing  belonging  to  the  same,  and  all  the  stabling 
and  garden  implements,  ana  all  the  wine  and  other  spirits  of 
whicn  I  shall  die  possessed,  and  also  my  dairy  stock,  and  the 
hay,  corn,  and  stock  in,  or  belonging. to,  my  stables,  and  I 
give  the  same  to  my  said  son  Frank  Sugden,  save  and  ex- 
cept the  sherry  given  to  my  said  daughter  Charlotte,  and 
17  Eng.  Rep.  59 
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168]  which  is  to  be  delivered  *to  her.  This  is  a  codicil 
to  my  last  will.  In  witness  whereof,  I  have  hereunto  set  my 
hand  this  1st  of  May,  1872. 

"St.  Leonards." 
Indorsed : — 


"  Sixth  and  seventh  codicils  to  my  will. 


"Istof  May,  1872." 


"St.  Leonards. 


"  This  is  a  further  codicil  to  my  will. 
"Wheareas  my  daughter  Charlotte  has,  with  my  leave, 
built  herself  a  house  for  her  occupation  when  this  house 

E asses  away.  And  whereas  under  my  will  and  codicils  she 
ecome  possessed  of  the  three  meadows,  Boat  House  Close, 
Second  Meadow,  and  Shoulder  of  Mutton  Field,  and  her 
house  is  built  on  Second  Meadow,  and  it  will  be  her  resi- 
dence when  I  depart  this  life.  Now  I  declare  and  direct 
that  Second  Meadow  and  her  house  upon  it  shall  be  consid- 
ered altogether  as  Second  Meadow,  and  as  such  shall  pass 
to  and  belong  to  her  in  fee  simple,  so  that  her  present  in- 
terest in  Second  Meadow  and  the  house  upon  it  may  be 
added  to  my  present  interest  in  that  meadow  and  the 
house  upon  rt,  and  go  along  with  it  to  her,  as  I  have  said, 
in  fee  simple.  In  witness  whereof  I  sign  this  my  eighth 
codicil  this  20th  of  August,  1873. 

"St.  Leonards." 

The  following  papers,  marked  J.  and  K.,  also  holograph, 
were  found  with  the  codicils  in  the  box : — 

"J." 


Legs. 

Kingswood. 

0.          • 

• 

750 
6,000 

F.  £300  a  yr. 

S.  Cd. 

200 

Kt.  M.  Q.  A.  B. 

Her  dan. 

100 

Legs. 

Aug.    . 

300 

•etl)«f- Estates 

Girls     . 

450 

jei50  p.  ann.  3  Girls. 

Ht. 

» 

240 

• 

Florence 

200 

« 

Jt.  P. 

100 
200 

« 

8,540 

- 
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*Exps. 
Debts,  &c. 


I 


2,000  Jt. 
2,600  Exps. 
1,000  Debts,  &c. 

5,500 
8,540 


Persl.  est. 


Surplus 
Edwd. 


£14,040 

March,  1870. 
Equitable   . 
Do.  say 
Railway 
Do. 

Turkish  Bonds 
India  5  p.  Ct. 
Balce.  at  Bankers 
Arrears  of  rent,  say 


Arrears  of  pension,  say 


[169 

21,240 
14,040 

7,200 
720 

£6,480 


1871. 


10,000 

200 

3,000 

800 

• 

3,420 

£4,000 

1,120 

10,000 

1,100 

1,200 

2,000 

20,640 
600 

21,240 


600 
9,600 

16,100 


(( 


K. 


55 


£20  added 
Charlotte 
for  life 

£305 


Oct.  1867. 

Present  rental,  nearly  net. 
1,580  Childerley. 
1,000  Sutton  Scotney. 
250  Tilgate. 
120  my  farm. 

82  Style' s  house  and  land. 
18  cottages,  &c.,  do. 

Crowtner  cott.  and  land. 
•   25  Wardrop  Cottage. 
50  Giggs  Hill  Cotts. 
14  Cottages,  late  Sullivan's. 
35  Churcn  Cottage. 
*17  4  Cottages  in  Street. 
30  Say  Timber  at  TDgate. 

3,281 


[170 
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1,260  Peasemore. 

88  Tithe  Bicut  Charge. 

4,629 

40  Cotts.  and  Manor  of  Sutton 

Scotney,  an  average. 

4,669 

4,669  .    • 

88  settled  on  Arthur's  &mily. 

4,681 

Oct.  1867. 

Land  in  hand.    Annual  value. 
£ 

36  3  meadows  in  lane. 
60  2  Fields  in  Road. 

96 
X  600  Boyle  Farm  Paddock  and  Alts. 

£696  p.  ann.  value. 
4,669  Kental. 


6,365 


X£600 
£400 


1,000  p.  ann.  for  Bovle  Farm  furnished  Cotts. 
and  PaddocK  and  Aits. 
£5,366  Rental  and  value. 

x400  p.  ann.  for  Pictures,  Plate,  and  fume.,  &c., 

in  Boyle  Farm. 

£5,765 

171]  *A  copy,  not  holograj)h,  but  in  Miss  Sugden's 
handwriting,  oi  a  second  'codicil,  which  was  destroyed  by 
the  deceased  after  its  execution  in  consequence  of  the  matri- 
monial engagement  to  which  it  referred  bein^  broken  off, 
was  not  found  in  the  box,  but  was  produced  m  the  course 
of  the  proceedings.     It  was  as  follows : —  • 

"This  is  a  second  codicil  to  my  will,  this  18th  of  April, 
1870,  and  the  date  will  show  to  those  interested  why  I 
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changed  the  disposition  in  my  will.  I  revoke  the  legacy  of 
£700  by  my  codicil  given  to  my  grandson  Edward  fiurten- 
shaw  ;  and  I  revoke  all  the  immediate  and  reversionarjr  life, 
in  fee,  and  other  interests  in  my  several  estates  and  in  mv 
heirlooms  in  my  will  devised  to  my  said  grandson,  and  all 
such  life,  in  fee,  and  other  interests  are  to  be  subject  to  the 
following  proviso,  viz.:  Provided  always  that  if  my  said 
grandson  shall  intermarry  at  any  time  with  .  .  .,  then 
and  immediately  thereupon  such  life,  in  fee,  and  other  in- 
terests so  given  or  provided  for  my  said  grandson  shall 
cease  and  become  void,  and  I  hereby  revoke  them,  and 
thereupon  all  the  properties  in  and  over  which  any  interest 
is  given  to  him  bv  my  will  shall  vest  in 'the  trustees  named 
in  my  will,  their  heirs,  executors,  and  administrators,  upon 
trust  to  pajr  to  my  said  grandson  during  his  life  from  and 
after  such  intermarriage  a  clear  yearly  income  of  £800  by 
two  equal  payments  in  every  year,  and  upon  such  other 
trusts,  but  none' of  them  in  favor  of  my  said  grandson,  as  I 
shall  declare  by  another  codicil  to  my  will.  And  I  direct 
the  payments  by  my  will  and  first  codicil  directed  to  be 
paid  out  of.  Kingsdown  not  to  be  so  paid,  but  to  be  £1  charge 
upon  and  to  be  paid  out  of  the  estates  of  which  my  grand- 
son is  by  my  will  made  tenant  for  life,  and  those  payments 
are  the  one  yearly  paid  by  me  for  my  son-in-law  "Robert 
Mann,  and  the  three  life  annuities  of  £60  apiece  which  I 
have  given  to  three  of  my  'granddaughters.  In  witness 
whereof  I  do  to  this  my  second  oodlcu  set  my  hand  this 
18th  day  of  April,  1870.  St.  Leonards. 

'*The  two  interlineations  and  the  erasure  were  made  be- 
fore I  signed  the  codicil." 

« 

The  eldest  son  of  the  deceased,  Henry,  died  in  1866,  leaving 
his  eldest  son,  the  defendant,  the  present  Lord  St.  Leon- 
ards, and  *another  son  surviving  him.  The  second  [172 
son,  Frank,  one  of  the  plaintiffs,  had  two  sons.  The  third 
son,  Arthur,  predeceased  the  testator,  leaving  a  son,  the 
intervener  Arthur,  an  infant,  surviving  him.  There  were 
several  daughters,  all  of  whom  were  married,  with  the  ex- 
ception of  Miss  Chaiiotte  Sugden,  one  qf  the  plaintiffs,  and 
some  of  whom  predeceased  the  testator  and  left  issue  sur- 
viving them. 

At  the  close  of  the  evidence, 

Hawkins^  Q.C.,  for  the  plaintiffs,  addressed  the  court  on 
the  two  questions  raised :  First.  Whether  there  was  suffi- 
cient evidence  of  the  contents  of  the  missing  will  to  enable 
the  court  to  pronounce  for  the  contents  as  propounded. 
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Secondly.  Whether  there  was  evidence  to  rebut  the  pre- 
sumption of  revocation  arising  from  the  disappearance  of 
the  will. 

1.  The  evidence  of  Miss  Sugden  is  corroborated  by  the 
declarations  of  the  deceased  made  at  various  times  between 
the  date  of  the  will  and  his  death  to  various  persons,  and 
also  by  the  testamentary  documents  in  the  deceased's  hand- 
writing. Miss  Sugden'.s  integrity  is  not  disputed,  and  the 
only  question  is  as  to  the  accuracy  of  her  recollection.  She 
had  remarkable  opportunities  of  making  herself  acquainted 
with  the  contents  of  the  will,  for  it  was  carefully  read  over 
to  her  by  the  deceased  before  its  execution,  and  after  its 
execution  she  herself  read  it  over,  and  she  had  her  atten- 
tion recalled  to  the  contents  whenever  the  deceased,  by  a 
codicil,  made  any  alteration  in  its  dispositions.  There  is 
every  probability  that  the  contents  should  become,  as  she 
says  they  were,  firmly  impressed  on  her  memory. 

2.  It  cannot  be  doubted  that,  on  the  23d  of  August,  1873, 
the  date  of  the  last  codicil,  the  will  and  the  eight  codicils 
were  locked  in  the  box  by  Lord  St.  Leonards,  and  he  had 
given  no  indication  of  a  desire  to  revoke  any  one  devise  or 
bequest  contained  in  either  of  those  documents.  The  box 
was  locked,  not  by  a  patent  key,  but  bv  an  ordinary  key, 
and  there  was  a  duplicate  key  kept  in  the  escritoire.  The 
escritoire  could  be  opened  by  no  less  than  five  keys,  one  of 
which  was  under  the  charge  of  the  butler  for  the  time  being. 
Many  persons,  therefore,  besides  Lord  St.  Leonards  might, 
ilthey  were  so  minded,  have  obtained  access  to  the  box  in 
173]  *  which  the  will  and  codicils  were  kept,  and  it  is 
doubtful  whether  a  will  so  placed  can  be  said  to  have  been 
in  the  custody  of  the  deceased,  in  such  a  sense  as  to  give 
rise  to  the  presumption  of  revocation  because  it  was  missing 
after  his  death.  But  assuming  that  presumption  to  have 
arisen,  it  is  rebutted  by  all  the  probabilities  of  the  case,  and 
by  repeated  declarations  made  by  the  deceased  down  almost 
to  the  moment  of  his  death,  showing  not  only  that  he  did 
not  wish  to  die  intestate,  but  also  that  he  believed  that  he 
was  not. intestate  and  that  the  will  was  in  existence.  [The 
cases  of  Brown  v.  Brown  (*)  and  Welsh  v.  Phillips  (')  were 
cited.] 

Dr.  Deane^  Q.C.,  for  Lord  St.  Leonards:  1.  Admitting 
to  the  fullest  extent  the  integrity  of  Miss  Sugden,  and  her 
desire  to  tell  the  truth  as  to  the  contents  of  the  will  to  the 
best  of  her  recollection,  she  must,  nevertheless,  be  subject 
to  failure  of  memory,  to  confusion  of  ideas,  and  to  mistake. 

(»)  8  E.  4  B.,  876;  27  L.  J.  (Q.B.),  173.  (<)  1  Moo.,  P.  C.  299. 


Vol  I.]  PROBATE  DIVISION.  471 

Sugdon  V.  Lord  St.  •  Leonards.  1876 

Her  statements  are  only  to  the  best  of  her  belief,  and  some 
of  the  statements  made  hyr  her  in  the  first  instance  she  has 
since  had  to  qualify,  and,  in  one  instance  at  least,  the  legacy 
to  Lord  St.  Leonards,  she  has  admitted  that  she  was  mis- 
taken. It  is  evident,  from  the  number  of  testamentary 
papers,  that  the  mind  of  the  deceased  was  constantly  fluctu- 
ating as  to  the  disposition  of  his  property,  and  looking  at 
the  number  of  changes  in  the  intentions  of  the  deceased,  'his 
frequent  conversations  with  Miss  Sugden"  as  to  those 
changes,  and  the  different  testamentary  documents  brought 
to  her  knowledge  at  different  times,  is  it  possible  for  the 
court  to  accept  her  recollection  of  the  contents  of  one  of 
these  documents  as  so  complete  and  accurate  as  to  entitle  it 
to  probate  ?  It  is  proved  that  the  deceased  was,  above  all 
things,  anxious  that  a  suitable  provision  should  be  made 
for  the  peerage ;  but  if  the  will  as  propounded  should  be 
established,  no  provision  whatever  is  made  for  .the  peerage 
in  the  not  improbable  event  of  its  devolving  on  Arthur 
Sugden. 

2.  The  box  in  which  the  will  had  been  contained  was  un- 
doubtedly in  the  deceased's  custody  down  to  the  time  of  his 
death,  rf  o  suggestion  has  been  made  as  to  any  person  who 
was  likely  to  have  been  guilty  of  the  crime  of  abstracting 
the  will,  and  it  is  diflicult  to  conceive  what  motive  or  object 
any  person  could  have  *had  for  committing  such  a  [174 
crime.  If  any  one  did  abstract  the  will  from  motives  of 
malice  or  curiosity,  why  were  the  codicils  left?  If  mere* 
curiosity  was  the  motive,  the  will  might  have  been  replaced 
after  that  curiosity  had  been  gratified.  That  the  deceased 
had  ample  opportunity  of  taking  the  will  from  the  box  and 
destroying  it  cannot  be  doubted.  It  is  highly  probable  that 
when  he  reflected  on  the  inartistic  drawing  of  the  will,  and 
the  alterations  made  in  it  by  the  codicils,  and  especially 
when  he  remembered  that  no  provision  had  been  made  for 
the  peerage  in  the  event  of  its  devolving  upon  Arthur,  he 
should  have  made  up  his  mind  to  revoKe  tne  will,  leaving 
the  codicils  in  force.  Perhaps  he  intended  to  make  a  fresn 
will,  and  died  before  that  intention  was  carried  into  effect. 
[The  following  cases  were  cited  by  Dr.  Deane :  Patten  v. 
Poulten  (^),  putto  v.  Gilbert  {').] 

&\v  H.  James,  Q.C.,  for  Mr.  and  Mrs.  Henderson:  The 
question  is,  whether  the  parol  evidence  which  has  been  pro- 
duced of  the  contents  of  the  will  has  reached  that  standard 
of  proof  which  has  hitherto  been  considered  necessary  before 
the  contents  of  a  written  document  could  be  established  by 

(»)  1  Sw.  &  Tr.,  56 ;  27  L.  J.  (P  A  M.),  41.  (*)  9  Moo.  P  C,  181.- 
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parol.  \\iWharramy.  TF7iar/'a77i(*)  Lord  Penzance  pointed 
out  how  necessary  it  was  to  require  the  strictest  proof  of  the 
contents  of  a  will  as  distinguished  from  other  documents, 
especially  since  the  passing  of  the  Wills  Acts.  In  Patten 
V.  Poult€n{*)  the  contents  of  a  will  were  proved  by  oi-al 
evidence,  but  it  was  a  short  and  a  very  simple  will,  and  a 
draft  was  produced.  In  the  present  case  we  are  dealing 
with  a  large  and  extremely  complicated  will,  filling  at  least 
nineteen  pages,  and  drawn  by  a  testator  of  exceptionally 
acute  mind,  and  thoroughly  familiar  with  legal  terms,  anS. 
their  exact  legal  meaning.  It  is  hardly  in  the  power  of  hu- 
man memory  to  retain  a  complete  and  accurate  recollection 
of  such  a  will.  The  declarations  of  the  testator,  although 
admissible  to  show  adherence  to  the  will,  and  to  rebut  the 
presumption  of  revocation,  are  not  admissible  to  prove  the 
contents  of  the  will :  Quick  v.  Quick  (') ;  Doe  d.  Shalcross 
v.  Palmer  (*). 

175]  *Thesiger,  Q.C.,  for  the  other  defendants,  and  for 
Mrs.  Mann  :  The  oral  evidence  by  which  the  contents  of  a 
will  may  be  proved  should  be  more  cogent  and  conclusive 
than  is  required  ^or  the  proof  of  the  contents  of  an  ordinary 
contract,  or  any  other  written  document,  for  this  reason :  in 
cases  of  contract,  or  other  documents  of  a  similar  character, 
there  must  be  two  parties  having  conflicting  interests,  who 
are  aware  of  the  contents,  and  may  give  evidence  of  them, 
whereas  from  the  very  nature  of  wills  it  is  impossible  to 
'  contradict  a  person  coming  forward  and  professing  to  have 
read  a  will  or  which  the  contents- were  only  known  to  him- 
self and  to  the  testator.  [He  refeiTed  to  vaUa7ice  v.  Val- 
lance  {^\  Trevelyan  v.  Treoelyani^),  Burls  v.  Burls  Oy 
PaUeii  V.  Poulten  ("),  Finch  v.  Finch  (^),  Davis  v.  Davis  (•), 
In  the  Goods  of  Gardner  ("),  Foster  v.  Foster  ("),  Martin  v. 
Laking{'*)y  and  Knight  v,  Cooke  {''),]  Considering  the  fal- 
libility of  human  .memory,  the  intricacy  of  thft  will,  the 
admitted  imperfection  of  Miss  Sugden's  memory  as  to  some 
parts  of  the  will,  can  the  court  come  to  the  conclusion  that 
It  is  in  possession  of  the  complete  mind  of  the '  testator 
as  to  the  disposition  of  the  bulk  of  his  property,  and  espe- 
cially of  his  residuary  personal  estate?  As  to  the  admissi- 
bility of  declarations  of   the  testator  for  tliQ   purpose  of 

(')  3  Sw.  &  Tr.,  301;  33  L.  J.  (P.  M.         («)  1  IMiillim.,  149. 
&  A.),  75.  C)  3  Law  Rep.,  1  P.  A  M..  472. 

(«)  1  Sw.  &  Tr..  65;  27  L.  J.  (P.  A         («)  Law  Rep..  1  P.  &  M.,  371. 
M.).41.  (»)  2  Add.,  223. 

(»)  8  Sw.  &  Tr.,  442;  83  L.  J.  (P.  &       ('»)  1  Sw.  <&  Tr.,  109. 
M.),  146.  (")  1  Add.,  462. 

{*)  16  Q.  B.,  747  ;  20  L.  J.  (Q.B.),  367.        C^)  1  Hagg.  Ecc,  244. 

(*)  1  Hagg.  Ecc,  693,  ('»)  1  Lee,  413. 


Vol  I.]  PROBATE  DIVISION.  473 

Sugden  .v.  Lord  St.  Leonards.  1876 

rebutting  the  presumption  of  revocation  he  referred  to  Keen 
V.  Keen  (*). 

Nov.  26.  Sib  J.  Hanneis"  (President):  I  have  on  this 
occasion  to  discharge  the  functions  of  a  jury,  and  to  give 
my  verdict  upon  certain  questions  of  fact,  ana  mv  decree  in 
the  cause  will  be  pronounced  upon  the  basis  of  the  findings 
at  which  I  may  arrive  upon  those  questions.  They  have 
now  been  reduced  to  two,  namely,  first,  what  were  the  con- 
tents of  the  will,  which  it  is  admitted  was  duly  executed 
and  attested  upon  the  13th  of  January,  1870  ;  and,  secondly, 
was  that  will  revoked,  was  it  destroyed  by  the  testator 
animo  revocandi  f 

Now  it  is  necessary  that  I  should  deal  with  these  ques- 
tions in  *the  order  in  which  I  have  stated  them,  be-  [176 
cause  it  is  obvious  that  the  question  whether  or  no  the 
testator  revoked  this  instrument  must  depend  to  a  consider- 
able degree  upon  what  conclusion  I  may  arrive  at  as  to  the 
contents  of  the  instrument  itself.  It  is  obvious  that  where 
a  will,  sht)wn  to  have  been  in  the  custody  of  a  testator,  is 
missing  at  the  time  of  his  death,  the  question  whether  it  is 
probable  that  he  destroyed  it  must  depend  largely  upon 
what  was  contained  in  the  instrument.  Was  it  one  arrived 
at  after  mature  deliberation  ;  did  it  deal  with  the  interests 
of  the  whole  of  his  farailv,  carefully  arranging  the  disposi- 
tions which  he  would  make  in  favor  of  the  several  members 
of  it,  or  was  it  the  hasty  expression  of  a  passing  dissati^ac- 
tion  with  some  one  or  more  of  them  1  These  are  questions 
naturally  having  the  strongest  possible  bearing  upon  the 
ultimate  question  which  I  may  have  to  determine,  namely, 
whether  or  not  the  testator  himself  destroyed  this  instru- 
ment. It  is  undoubtedly  a  great  misfortune  that,  in  order 
to  arrive  at  a  conclusion  as  to  what  the  contents  of  the  will 
really  were,  I  have  to  rely  upon  secondary  evidence  ;  but  I 
have  already  had  occasion  to  remark  that  there  is  not,  in 
my  judgment,  any  diflference  in  the  principles  of  law  appli- 
cable to  the  case  of  a  lost  will  and  to  the  case  of  any  otnet 
lost  document.  That  was  decijded  in  the  case  of  Brown  v. 
Brovm  ("),  which  has  been  referred  to  in  the  cchirse  of  the 
arguments ;  and  although  there  are  some  expressions  in  the 
case  of  Wharrnim  v.  Wftarram  (')  made  by  my  i)redecessor, 
Lord  Penzance,  which  are  not  altof^^etlier  in  harmony  with 
the  decision  in  Brown  v.  Brown  {^),  yet,  as  has  been  ob- 
served by  that  very  learned  judge  and  author.  Sir  Edward 
Vaughan  Williams,  in  his  work  'on  Executors,  Lord  Pen- 

(')  Law  Rep.,  8  P.  A  M.,  105.  (»)  8  Sw.  A  Tr.,  801 ;    38  L.  J.  (P.  M. 

O  8  E.  A  B..  876 ;  27  L.  J.  (Q.B.),  173.     <fe  A.),  75. 

17  EiXG.  Rep.  60 
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zance  does  not  himself  appear  to  have  adhered  substantially 
to  the  views  which  he  expressed  in  Wharram  v.  Whar- 
ram{^).  I  not  only  accept  Brown  v.  Broion{*)  as  an  au- 
thority upon  the  point,  but  I  must  say  it  is  exactly  in 
conformity  with  my  own  views.  I  have,  therefore,  to  enter 
upon  an  examination  of  the  question,  what  was  contained 
in  this  will  ?  It  is  unfortunate  that  the  secondary  evidence 
should  to  so  large  an  extent  be  entirely  of  a  parol  character. 
It  Would  have  greatly  strengthened  the  certainty  with  which 
177]  I  should  deal  with  that  ^secondary  evidence  if  it  had 
consisted  of  the  diuft  of  the  instrument  that  is  missing ; 
but  that,  as  was  observed  by  Lord  Campbell  in  Br<yum  v. 
Brown {),  only  goes  to  the  value  of  the  evidence.  It  im- 
poses upon  me,  however,  the  duty  of  exercising  the  utmost 
possible  caution  in  dealing  with  evidence  of  this  character; 
feut  if,  notwithstanding  tlie  disadvantage  I  labor  under,  I 
arrive  at  a  clear  conclusion  as  to  any  of  the  contents  of  this 
will,  it  is  my  duty  to  find  as  a  fact  that  such  contents  were 
a  portion  of  the  missing  document. 

1  have  felt  with  full  force  the  value  of  the  observations 
which  have  been  addressed  to  me  in  the  very  able  speeches 
which  I  have  heard  from  those  representing  the  several  de- 
fendants in  this  case.  Undoubtedly  there  is  great  danger 
in  accepting  evidence  derived  from  .the  recollection  of  any 
person  as  to  the  contents  of  an  instrument  of  this  kind ; 
that  danger  is  greatly  enhanced  when  such  evidence  is  de- 
rived from  a  person  deeply  interested  in  establishing  the 
instrument  in  the  form  in  which  that  person  alleges  it  ex- 
isted. But,  on  the  other  hand,  there  would  be  very  great 
danger  if  a  court  were  to  lay  down  an  arbitrary  rule  that 
in  the  event  of  a  document,  however  important  in  its  char- 
acter, being  missing,  whether  as  the  result  of  fraud  or  acci- 
dent, it  should  be  impossible  to  establish  its  contents  by 
parol  testimony.  That  might  lead  to  the  defeating  of  jus- 
tice in  many,  if  not  in  as  many,  instances  as  might  arise 
from  the  court  acting  upon  such  testimony.  While  I  feel 
the  difficulty  and  the  danger  that  has  been  pointed  out,  yet 
it  is  right  that  I  should  observe  what  there  is  to  be  said  on 
the  other  side  with  reference  to  Miss  Sugden's  testimony  in 
this  •case.  Undoubtedly,  if  the  evidence  of  the  contents  of 
a  long  and  complicated  will  were  given  by  a  professional 
man  who  had  himself  drawn  the  instrument  or  upon  one  or 
repeated  occasions  had  had  the  opportunity  of  reading  it, 
that  would,  under  ordinary  circumstances,  be  more  satisfac- 

(')  3  Sw.  &  Tr.,  801 ;  83  L.  J.  (P.  M.  («)  8  E.  A  B.,  876 ;  27  L.  J.  (Q.B.),  178. 
4  A.),  76. 
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tory  than  the  evidence  of  a  non-professional  person,  above 
all  the  evidence  of  a  lady.  But. Miss  Sugden' s  position  is 
exceptional ;  of  her  integrity  thefe  can  be  no  doubt ;  that 
has  been  stated  with  even  greater  force  by  those  who  repre- 
sent the  defendants-  than  by  the  learned  counsel  who 
represents  Miss  Sugden  herself.  She  was  the  daily  com- 
panion for  many  *years  of  one  of  the  greatest  law-  [178 
yers  that  ever  lived  ;  who  was  devoted  to  his  profession ; 
who  to  the  latest  years  of  his  life  delighted  in  carrying  on 
his  studies  in  that  profession,  and  who  took  a  pleasure  in 
making  plain  to  non-professional  and  otherwise  unin- 
structed  minds  subjects  of  a  somewhat  complicated  cliarac- 
ter  in  which  he  himself  took  an  interest.  Miss  Sugden  was 
his  assistant  and  amanuensis  in  the  preparation  of  the  later 
editions  of  his  works,  and  she  appears  to  have  been  always 
with  him  upon  the  many  occasions  on  which  he  dealt  with 
his  testamentary  papers  and  dispositions.  ,  She  had  there- 
fore, so  to  speak,  a  special*  training,  which  put  her  in  a 
position  of  much  greater  advantage  than  a  lady  under  or- 
dinary circumstances  might  be  expected  to  occupy.  In  ad- 
dition to  that,  she  had  ample  opportunities  of  becoming 
acquainted  with  the  contents  of  this  instrument  in  par- 
ticular. 

The  integrity  of  Miss  Sugden,  I  must  remind  those  who 
hear  me,  is  not  in  question ;  and'  the  value  of  that  admis- 
sion must  not  be  qualified  away  by  saying  that  though  her 
integrity  is  undoubted  her  recollection  may  be  warped  by 
interest  where  her  statements  are  specific  as  to  facts,  and  as 
to  which  there  is  no  room  for  doubt  if  she  be  the  witness  of 
truth.  No  bias  derived  from  interest  can  mislead  her  as  to 
the  number  of  times  when  she  read,  or  heard  read,  the  con- 
tents of  this  will,  and  she  says  specifically  that  Lord  St. 
Leonards  himself  read  the  will  to  ner  on  one  occasion^  that 
she  read  it  herself  at  his  request  on  three  other  occasions, 
and  that  on  several  occasions  when  he  was  dealing  with  his 
testamentary  papers  she  had  the  will  before  her  or  in  her 
hands,  referring  to  it  from  time  to  time  in  the  course  of  the 
assistance  which  she  was  giving  to  her  father.  She  had, 
therefore,  ample  means  of  becoming  acquainted  with  its 
contents.  I  have  now  to  proceed  to  examine  whether  or 
not,  having  those  opportunities,  she  has  given  a  correct 
statement  m  all,  or  in  part,  as  to  those  contents.  It  is  im- 
portant to  bear  in  mind  the  manner  in  which  her  statement 
upon  this  subject  was  brought  into  existence.  When  it 
was  found  that  the  will  was  missing,  she,  at  the  suggestion 
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of  her  solicitor,  Mr,  TroUope,  wrote  down  from  memory  the 
contents  of  the  will.  She  states  that  she  did  so,  taking 
precautions  against  the  possibility  of  anything  but  her  ow^n 
recollection  being  infused  into  her  statement.  The  several 
179]  papers  which  were  found  in  the  *will  box  were  at 
that  time  still  in  the  box  locked,  and,  I  believe,  sealed,  in 
the  presence  of  the  present  Lord  St.  Leonards,  and  they 
were  only  taken  from  that  box  after  Miss  Sugden' s  written 
sta^tement  had  been  placed  in  the  hands  of  Mr.  TroUope. 
She  says  also  that  she  abstained  from  consulting  any 
other  person,  in  order  that  what  she  wrote  might  be  the  re- 
sult of  her  own  unassisted  recollection.  Accordingly  she 
wrote  down  on  paper  the  several  particulars  with  which  I 
shall  have  to  deal.  That  paper  has  been  properly  admitted 
in  evidence,  and  I  shall  have  to  compare  it  by  and  by  with 
the  more  detailed  and  technical  statement  which  has  been 
embodied  in  th§  declaration.  I  may  say  in  passing  that  a 
slight  injustice  has  been  done  to  Miss  Sugden  by  referring 
to  the  declaration  in  .the  cause,  rather  than  to  her  original 
statement,  because  it  has  been  said,  and  naturally  said,  "Is 
it  likely  that  a  lady  would  recollect  all  this  technical  lan- 
guage appearing  in  the  declaration?"  That  observation 
appears  a  just  one,  but  its  application  vanishes  when  one 
looks  at  the  original  statement  furnished  by  Miss  Sugden, 
because  that  is  not  drawn  up  with  all  the  technical  for- 
mality which  is  now  seen  in  tne  declaration,  but  it  is  writ- 
ten in  the  manner  in  which  one  would  expect  it  to  be  written 
by  a  lady  jotting  down,  as  they  came  across  her  mind,  the 
various  provisions  of  the  missing  instrument.  In  consider- 
ing what  value  I  shall  attach  to  Miss  Sugden' s  statement  of 
what  was  contained  in  her  father's  will,  I  have,  as  I  have 
already  stated,  borne  carefully  in  mind  the  fact  that  she  is 
an  interested  party  ;  that,  above  all  other  circumstances  in 
the  case,  makes  it  my  duty  to  see  to  what  extent  her  state- 
ments are  corroborated  by  independent  testimony.  Let  me 
obsej-ve,  however,  with  regard  to  thi?  corroborative  evidence, 
it  is  not  necessary  that  I  should  find  corroboration, in  every 
particular,  and  to  the  full  extent  of  what  Miss  Sugden  has 
said,  before  I  give  credit  to  her  statements.  Because  that 
would  be,  in  other  words,  to  say  that  I  ought  not  to  use  any 
evidence  standing  in  need  of  corroboration  unless  there  wei-e 
proof  enabling  me  to  dispense  altogether  with  the  evidence 
to  be  corroborated.  It  is  sufficient  it  I  find  that  indepen- 
dent support  is  given  to  Miss  Sugden' s  statements  in  so 
many  instances  that  it  raises  in  my  mind  the  conviction 
that  she  is  to  be  depended  upon  even  in  those  matters  in 
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which!  do  not  find  corroboration  elsewhere.  But  it  is  my 
duty,  and  I  have  *endeavored  to  the  utmost  of  my  [180 
ability  to  discharge  it,  to  st^ek  step  by  step  for  the  corrobo- 
rative evidence  in  support  of  Miss  Sugden's  statement,  in 
order  that  I  might  find  what  residuum  there  is  for  which  I 
have  to  rely  solely  and  exclusively  upon  what  she  says. 
Now,  it  has  been  rightly  observed  by  more  than  one  of 
those  whom  I  have  hg^d  the  advantage  of  hearing,  that  the 
first  source  of  corroboration  to  which  one  would  naturally 
resort  would  be  the  instrunients  of  a  testamentary  charac- 
ter in  the  handwriting  of  Lord  St.  Lecmards  himself.  Tak- 
ing them  in  order,  and  dealing  with  point  after  point  in 
which  they  corroborate  Miss  Sugden's  statement,  I  find  that 
in  the  first  codicil  there  is  a  statement  to  this  effect:  ''I 
have  struck  my  pen  through  so  much  of  my  will  as  pro- 
vides legacies  for  life  of  £50  per  annum  to  every  of  my 
thr^  granddaughters  Georgina,  Ellen  and  Catherine  Jem- 
mett,  and  the  charge  thereof  on  my  principal  estates  de- 
vised to  my  grandson  Edward  Burtenshaw."  That,  I  say, 
is  evidence  in  confirmation  of  Miss  Sugden's  statement, 
that  the  will  contained  the  demise  of  some  estates  which 
the  testator  there  himself  calls  his  "principal  estates"  to 
the  defendant,  the  present  Lord  St.  Leonards.  It  further 
proves  that  by  that  will  annuities  of  £50  to  each  of  his 
granddaughters,  the  Miss  Jemmelts,  were  charged  on  those 
estates;  and  I  find  this  passage  in  the  codicil:  "And  the 
said  life  annuities  shall  be  a  charge  upon,  not  the  estates 
directed  by  my  will,  but  upon  iny  Kingsdown  estate,  in  the 
county  of  Kent,  devised  by  my  will."  That  proves,  there- 
fore, that  he  had  devised  the  Kingsdown  estate  to  somebody 
6r  other,  and  presumably  to  some  one  other  than  the  de- 
fendant, since  ne  transfers  the  charge  of  those  annuities  to 
that  estate.  Of  course,  however,  this  is  but  a  slight  pre- 
sumption, because  we  know  there  are  many  reasons  which 
might  influence  a  person  to  transfer  a  particular  charge 
from  one  estate  to  another,  even  though  both  were  to  be  en- 
joyed by  the  same  person.  Fortunately,  the  question  as  to 
wnpm  he  had  devised  the  Kingsdown  estate  does  not  rest 
upon  so  slender  a  presumption  as  that.  Now,  turning  to 
the  second  codicil,  that  is,  the  one  which  was  afterwards 
destroyed,  and  of  which  we  have  a  copy  in  the  handwriting 
of  Miss  Sugden,  which  has  been  dealt  with  upon  one  side, 
and  the  other  as  correctly  representing  the  contents  of  that 
instrument,  I  find  this  *passage:  "I  revoke  the  [181 
legacy  of  £700  by  my  cpdicil  given  to  my  grandson  Edward 
Burtenshaw,  and  I  revoke  all  the  immediate  and  reversion- 
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ary  life,  in  fee,  and  other  interests  in  my  several  estates  and 
in  my  heirlooms  in  my  will  devised  to  my  said  grandson." 
That,  therefore,  proves  that  he  had  devised  and  given  the 
various  interests  there  described,  particularly  the  interests 
in  heirlooms  to  the  defendant ;  and  further  it  says  :  "  And 
I  direct  the  payments  by  my  will  and  first  codicil  directed 
to  be  paid  out  of  Kingsdown  not  to  be  so  paid,  but  to  be  a 
charge  upon  and  paid  out  of  the  estates  of  which  my  grand- 
son is  by  my  will  made  tenant  for  life."  So  that  I  get  a 
step  farther  in  the  process  of  proving  what  were  the  con- 
tents of  the  will  itself,  because  ne  plainly  says  that  Kings- 
down  has  been  charged  with  certain  things,  and  then  ne 
goes  on  to  say:  "and  these  payments  are  the  one  yearly 

f)aid  by  me  for  my  son-in-law  Kobert  Mann  and  the  three 
ife  annuities  of  £50  a  piece  which  I  have  given  to  three  of 
my  granddaughters."  That  legacy  further  shows  that  the 
defendant  was  only  to  be  tenant  for  life  of  the  estates  which 
had  been  devised  to  him. 

The  second  codicil,  as  it  now  must  be  numbered,  shows 
that  Miss  Sugden' s  statement  as  to  the  contents  of  the  will 
is  correct  in  another  particular,  namely,  that  he  had  given 
a  legacy,  though  the  amount  does  not  appear,  to  one  of  the 
trustees  named  in  the  will.  She  says  that  was  a  legacy  of 
£200  transferred  from  the  one  Mr.  Keilly  to  the  other  upon 
the  change  in  the  trustees  being  made.  This  confirms  ner 
to  tliat  extent,  and  to  that  extent,  only,  that  there  was  a 
legacy  to  one  of  the  trustees.  While  I  am  upon  this  codicil 
let  me  touch  upon  an  argument  which  was  pressed  with 
great  force  by  Dr.  Deane,  as  to  the  effect  of  the  words  which 
are  contained  in  it,  namely,  ''The  parts  through  which  I 
have  run  n^y  pen  I  do  hereby  revoke.  In  all  other  respects 
I  ratify  my  said  will  and  first' codicil."  Miss  Sugden,  in 
her  original  statement  drawn  up  in  the  manner  I  have  ob- 
served upon,  says  there  were  directions  about  buying  small 
pieces  of  land  out  of  rents,  but  these  were  afterwards  struck 
out.  Miss  Sugden  repeated  that  statement  in  the  witness- 
box,  but  I  do  not  think  it  was  quite  understood  at  the  mo- 
ment. Dr.  Deane  argues,  "How  can  it  be  ascertained  what 
were  the  parts- which  ne  had  struck  out  with  his  pen?  It 
may  be  that  some  most  important  devise  or  provision  may 
1 82]  *have  been  struck  out  by  his  pen  as  recorded  here ;" 
but  it  is  to  be  observed  that  Lord  St.  Leonards  himself  has 
said  in  this  codicil  that  the  "principal  alteration"  in  his 
Willis  "the  substitution  of  another  person  as  my  trustee, 
and  as  such  legatee  in  the  place  of  the  trustee,  and  as  such 
a  legatee  in  my  will."  And  then  he  goes  on  to  say,  "The 
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.part  through  which  I  have  run  my  pen  I  do  hereby  revoke." 
Is  it  conceivable  that  Loni  St.  I/eonards  should  have  spoken 
of  the  change  of  one  trustee  for  another  as  the  principal 
alteration  in  this  will  if  he  had,  in  fact,  struck  through  with 
his  pen  any  of  the  all-important  provisions  which  are  really 
and  truly  m  question  in  this  cause,  or  is  it  not  rather  con- 
•sistent  with  what  Miss  Sugden  said  at  the  time,  that  it  re- 
lated only  to  these  small  parts  of  land  which  were  to  be 
bought  out  of  rents?  I  come  to  the  conclusion  that  it  is 
more  probable  that  Miss  Sugden  is  right,  and  I  adopt  ac- 
cordingly the  view  that  he  did  not  with  his  pen  strike 
througn  the  other  provisions,  to  which  I  shall  have  to  call 
more  particular  attention  presently. 
The  third  codicil  contains  this  passage:  ''By  my  will  I 

fave  to  my  dear  daughter  Charlotte  £750  for  the  purpose  of- 
uilding.''  That  supports  the  statement  of  Miss  Sugden, 
that  the  will  contained  the  passage:  "I  also  give  her  the 
sum  of  JE750  to  enable  her,  if  she  so  desire,  to  make  an  addi- 
tion to  one  of  the  houses  devised  by  me  to  her."  Then  the 
third  codicil  goes  on :  '*  In  addition  to  the  legacy  thereby 
bequeathed  to  her,  and  which  legacy  I  hereby  coniirm." 
It,  therefore,  proves  that,  in  addition  to  the  £750,  there  was 
some  other  legacy  contained  in  the  will  for  her  benefit, 
though  it  leaves  the  amount  undetermined,  and  for  that 
we  shall  have  to  rely  upon  other  evidence. 

The  fourth  codicil  shows,  though  It  is  not  of  so  much  im- 
portance, that  the  Boat  House  Close  had  not  been  devised  to 
Charlotte  in  fee  before.  The  fifth  codicil  I  may  pass  over. 
Perhaps  I  ought  to  call  attention  to  the  fact  that  tne  fourth 
codicil  says:  ''These  are  in  addition  to  the  legacies  and 
provisions  made  for  her  by  my  will  and  codicils,  or  any  of 
them,  and  not  since  revoked ;"  showing  that  there  were 
several  things  in  her  favor,  but  that  does  not  add  much 
force,  I  think,  to  the  passages  which  I  have  already  i)ointed 
out.  The  sixth  codicil'is  important,  and  contains  this  pas- 
sage:* "I  give  to  my  son  Frank,  in  addition  to  the  other 
Mevises  to  him,  my  Sutton  Scotney  Farm,  and  the  [183 
manor  and  village  property  there  to  my  son  Frank  Sugden 
for  his  life."  That  proves  that  there  had  been  some  prop- 
erty devised  to  Frank  because  he  says  it  is  to  be  in  addi- 
tion. Then  he  says  further:  "And  I  hereby  revoke  my 
previous  devises  of  my  Tilgate  Estate  in  the  county  of  Sus- 
sex, and  I  devise  it  to  my  daughter-in-law  Maryanne  Sug- 
den." That  proves  that  he  had  devised  the  Tilgate  Estate, 
and  though  it  does  not  prove,  it  lends  support  to  the  theory 
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that  it  was,  as  Miss  Sugden  said  it  was,  included  in  the 
enumeration  of  pricipal  estates  which  were  devised  to  the 
present  Lord  St.  Leonards ;  but  further,  it  proves,  by  what 
follows,  another  paragraph  in  Miss  Sugden' s  statement,  be- 
cause it  says:  "This  devise  of  the  Tilgate  Estate  is  to  be 
subject  to  the  conditions  in  my  said  will  contained  for  the 
benefit  of  the  present  tenant."  Miss  Sugden  has  stated  that 
the  will  contained  this  statement:  "And  I  further  direct 
that  no  trees  shall  be  cut  down  on  the  Tilgate  Farm  Lodge 
Estate,  which  has  been  let  on  a  long  lease  during  the  present 
tenancy,  to  the  annoyance  or  detriment  of  the  present  ten- 
ant thereof." 

The  seventh  codicil  contaiijs  this  statement:  "I  give  to 
my  son  the  Honorable  Prank  Sugden,  for  his  life,  Bovle 
Farm  house  and  the  gardens  and  grounds  and  buildings  be- 
longing to  it,  and  the  two  meadows  opposite  (the  fifteen 
acres  and  the  two  acres),  and  the  aits  on  the  Thames  ;  and 
lie  is  to  have  the  enjoyment,  during  his.  life,  of  the  pictures, 
buonzes,  china,  plate,  marbles,  and  all  articles  of  vertu  and 
furniture  in  and  about  Boyle  Farm.  And  after  his  death 
the  same  shall  revert  to  the  uses  named  in  my  will,  and  I 
revoke  any  gift  in  my  will,  or  any  codicil  contained,  so  far, 
and  only  so  far,  as  it  would  interfele  with  these  directions. 
I  revoke  the  gifts  in  my  will  contained  to  my  grandson  Ed- 
ward Burtenshaw  of  my  carriage  horses  and  faim  horses, 
and  all  my  carriages  sfnd  carts,  with  the  trappings  and 
clothings  belonging  to  the  same,  and  all  the  staoling  and 
garden  implements,  and  all  the  wine  and  other  spirits  of 
which  I  shall  die  possessed,  and  also  my  dairy  stock  and 
the  hay,  corn,  ana  stock  in  or  belonging  to  my  stables; 
and  I  give  the  same  to  my  said  son  Frank  Sugden,  save 
and  except  the  sherry  given  to  my  daughter  Charlotte,  and 
which  is  to  be  delivered  to  her."  It  proves,  therefore,  since 
184]  he^  revokes  that  bequest,  that  it  *was  contained  in 
the  will  as  alleged  by  Miss  Sugden, "who  says  the  testator 
said:  "I  give  unto  my  grandson  Edward  Burtenshaw  all 
my  carriage  horses,"  and  so  on,  in  similar  terms.  But, 
says  Dr.  I)eane,  that  shows  uncertainty  of  memory,  either 
on  the  part  of  the  testator  or  of  Miss  Sugden,  since  he  gives 
absolutely,  by  this  codicil,  the  dairy  stock,  amongst  oth**r 
things,  whereas  Miss  Sugden  says  that  she  was  to  have  two 
cows  out  of  the  dairy  stock.  But  it  is  to  be  observed  that 
this  is  a  substitution  of  a  legacy  to  Mr.  Frank  Sugden  in 
place  of  a  legacy  to  the  present  Lord  St.  Leonards ;  and 
the  testator  might  naturally  think,  and  I  for  my  part  should 
say  he  was  right  in  thinking,  that  that  bequest  to  Mr. 
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Frank  Sugden  would  be  subject  to  the  like  provision  to 
which  the  bequest  to  the  present  Lord  St.  Leonards  was 
subject,  and  vmicli  is  contained  in  one  of  the  paragraphs  of 
Miss  Sugden' s  statement,  to  this  effect:  "And  I  also  direct 
that,  as  she  will  be  beginning  housekeeping,  she  shall  have 
out  of  my  farming  stock  two  cows,  to  be  selected  by  her- 
self.'' 1  should  further  observe  that  this  seventh  codicil 
confirms  Miss  Sugden' s  statement  trhat  Lord  St.  Leonards 
had  left  her  two  dozen  of  sherry,  because  he  says:  "I  giye 
the  same  to  my  said  son  Frank  Sugden,  save  and  except 
the  sherry  given  to  my  said  daughter  Charlotte,  and  which 
is  to  be  delivered  to  her.'' 

That  brings  me  to  the  end  of  the  information  to  be  derived 
from  the  ccdicils.  I  now  turn  to  the  papers  which  appear 
to  me  to  be  next  in  value  to  the  codicils  themselves ;  I  mean 
those  papers,  all  of  them  in  the  handwriting  of  Lord  St. 
Leonards  himself,  which  were  found  In  the  will  box,  evi- 
dently placed  there  by  him'  to  be  seen  and  dealt  with  in  con- 
nection with  his  testamentary  papers,  and  which  bear  in- 
ternal evidence  of  having  been  drawn  up,  as  Miss  Sugden 
says  they  wel^,  while  he  was  in  the  act  of  preparing  his 
will.  She  has  described  the  mode  in  which  those  papers 
were  used,  and  I  think  it  clear  that  thev  do  represent  what 
Lord  St.  Leonards  intended  to  do  at  the  time  when  he  was 
diuwing  the  will  in  question.  ^  No  doubt,  as  Dr.  Deane  has 
said,  they  do  not  in  themselves  prove  that  what  is  there  jotted 
down  was  embodied  in  the  will ;  but,  having  regard  to  the 
manner  in  which  they  were  deposited  with  the  other  papers, 
tkey  lend  corroboration,  and,  as  it  seems  to  me,  strong 
corroboration,  to  Miss  Sugden's  ^statement  as  to  the  [185 
several  legacies,  particulars  of  which,  in  fragments,  appear 
on  those  papers.  In  paper  "J,"  the  late  Lord  Leonards 
has  enumerated  on  the  one  side  the  various  legacies  which 
he  evidently  contemplated  introducing  into  his  will ;  and  the 
first  is  "C.  £750,"  and  no  one  has  doubted  that  4ihat  means 
Charlotte,  £750.  That,  therefore,  as  it  seems  to  me,  is  a 
corroboration  of  Miss  Sugden's  statement,  that  the  will  did 
contain  this  beq^uest:  "1  also  give  the  sum  of  £750."  Un- 
der the  same  initial  of  ''C,"  are  the  figures  £6,000.  That, 
1  take  it,  is  a  corroboration  of  Miss  Sugden's  statement  that 
the  will  contained  this  bequest:  **I  give  to  my  daughter 
Charlotte  a  legacy  of  £6,000,  which  I  direct  to  be  paid  out 
of  the  policy  moneys  of  £10,000  insured  on  my  life."  The 
next  is  "S.  Cd.  200."  That  confirms  this  paragraph  in 
Miss  Sugden's  statement:  '*I  give  £200  to  my  daughter 
Sophia  Cleaveland,  and  £100  to  her  daughter."  In  the 
17  Eng.  Rep.  61 
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will  as  put  forward  by  Miss  Sugden,  it  is  £100  to  her 
daughter  Sophia,  but  it  does  not  go  on  to  say  anything 
about  a  gold  watch  and  chain.  There  was  an  inaccuracy 
with  regard  to  this  in  Miss  Sugden' s  original  statement ; 
but  I  shall  deal  with  those  several  inaccuracies  by  them- 
selves, and  therefore  now  pass  on  to  these  several  bequests 
as  they  appear  in  exhibit  '*  J.'-  The  next  is  "  Aug.,"  which 
evidently  is  intended  for  Augusta,  "£300."  Then  "Girls, 
£450."  Then  "Ht.3"  which  is  evidently  intended  for  Har- 
riet, "£200."  "Florence,  £200,"  "Juliet  P.,"  which  is 
intended  for  Juliet  Pearson,  "  £100."  And  then  there  is 
another  sum  of  £200,  which  is  unappropriated  by  any  in- 
itial put  to  it  by  Lord  St.  Leonards,  but  which  Miss  Sugden 
says  was  £200  to  her  sister  Caroline  Turner.  Then  we 
have  "Expenses  and  debts;"  and  opposite  exi)ense8  is 
"£2,000  Jt."  That  corroborates  Miss  Sugden's  statement 
that  the  will  contaihed  this  provision:  "I  further  direct 
that  my  executors  pay  the  sumof  £2,000  to  the  trustees  of 
the  settlement  of  my  daughter  Juliet,  made  on  her  marriage 
with  Kenneth  Dixon,  payable  by  my  bond  to  the  said  trus- 
tees." Her  statement  explains  how  that  coifies  to  be  put 
down  under  the  head  of  "expenses  and  debts"  instead  of 
taking  its  place  among  the  bequests  to  which  I  have  already 
calledattention. 

Now,  on  the  other  side  is  the  heading,  "Kingsdown  F., 
£300  a  year."  That  corroborates  Miss  Sugden's  statement, 
186]  that  the  will  *contained  this  provision  :  "That  if  my 
personal  estate  should  be  insuflBicient  for  the  payment  in  full 
of  the  pecuniary  legacies  bequeathed  by  me  and  to  dis- 
charge my  testamentary  and  other  expenses,  until  they 
shall  have  been  fully  paid,  my  son  FranK  shall  only  receive 
£300  a  year  out  of  the  Kingsdown  estate,  the  rest  of  the 
income  to  be  applied  to  make  up  the  deficiency."  There 
does  not  only  appear,  in  document  J,  "F.,  £300  a  year," 
but  there  also  appears,  "Legs."  (legacies,  that  is),  as  being 
amongst  the  charges  upon  Kingsdown,  in  addition  to  the 
charge  which  is  designated  by  the  letters,  "Rt.  M.,  Q.  A. 
B."  (which,  translated,  means,  "  Robert  Mann,  Queen 
Anne's  Bounty,")  which  is  a  confirmation  of  Miss  Sugden's 
statement,  that  this  passage  was  contained  in  the  will:  "I 
further  charge  my  estate  at  Kingsdown  with  the  annual 
payment  due  from  my  son-in-law  the  Reverend  Robert 
Mann  to  Queen  Anne's  Bounty  for  the  building  of  the 
vicarage  of  Long  Watton,  in  Leicestershire."  There,  then, 
is  to  be  found  this,  "Estates,  £150  per  annum  ;  three  girls." 
I  have  looked  at  the  original  document,  and  I  must  say  it 
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appears  to  me  that  there  was  a  word»  before  the  word 
*' estate,"  the  word  "other."  That  has  not  been  spoken  to 
by  any  witness,  and  therefore  it  is  a  matter  upon  which  I 
liave  exercised  my  own  judgement.  It  seems  to  me  to  be 
the  word  '* other,"  and  that  has  been  struck  out  at  some 
time.  If  it  did  stand,  as  I  think  it  did,  *' other  estates,"  it 
would  be  consistent  with  what  Miss  Sngden  says  was  the 
disposition  in  the  will  under  this  clause:  ''I  give  to  the 
trustees  of  my  said  will  three  life  annuities  of  £60  each 
upon  trust  as  to  every  of  the  same  for  the  use  of  my  said 
granddaughters,  and  I  hereby  charge  the  same  on  my  Chil- 
derley  HaJl  and  other  estates  firstly  hereinbefore  devised." 
Now,  we  know  that  this  was  put  down  by  Miss  Sugden 
without  consulting  this  document,  and  without  having  re- 
freshed her  memory ;  that  word,  if  I  am  right  in  supposing 
it  to  have  been  "other"  occurring  there,  would  be  a  cor- 
roboration of  her  statement  as  to  the  estates  upon  which 
these  annuities  were  charged.  In  the  corner  of  that  docu- 
ment is  a  note  showing  that  the  late  lord  had  made  an  esti- 
mate of  what  his  personalty  would  be,  as  to  which  many 
observations  have  heen  addressed  to  me.  The  time  when 
this  was  added  to  document  "J"  has  been  stated  by  Miss 
Sugden  to  hive  been  later  than  the  drawing  of  the  will, 
*and  it  appears  to  me  there  is  internal  evidence  of  its  [^187 
being  so,  or  at  all  events  that  there  has  been  some  addition 
made  since.  I  find,  "Edward,  £720."  I  think  it  has  be- 
come clear  that  that  legacy  was  not  given,  as  Miss  Sugdea 
supposed,  by  the  will  itself,  but  that  it  was  given,  as  we 
now  see,  by  one  of 'the  codicils,  and  I  think  it  is  equally 
clear  that  it  was  £700,  and  not  £750.  With  regard  to  the 
£20,  I  think  that  is  probably  not  an  error,  as  has  been  sup- 
posed, on  the  part  oi  Lord  St.  Leonards,  but  that  it  was  a 
computation  by  him  of  the  proportionate  payment  of  the 
allowance  to  the  present  Lord  St.  Leonards  which  he  was 
in  the  habit  of  making,  and  reference  to  which  is  contained 
in  the  codicil  as  a  thing  to  be  provided  for  in  the  event  of 
his  death.  I  may  say,  in  passing,  so  that  I  may  not  have 
to  return  to  it,  that  I  have  not  left  unnoticed  the  argument 
against  the  value  of  this  instrument,  which  has  been  based 
upon  some  omissions  from  it.  It  has  been  observed  that  it 
does  not  contain  the  annuity  to  the  aged  person  as  to  which 
Miss  Sugden  has  spoken.  That  is  true,  .but  it  is  to  be  ob- 
served that  it  was  not  charged  upon  any  particular  estate, 
and  therefore,  in  the  order  of  ideas  which  appears  to  have 
been  present  to  Lord  St.  Leonards  when  he  made  these 
memoranda^  it  would  not  have  its  appropriate  place,  be- 
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cause  it  is  an  enumeration  of  charffes  upon  Kingsdown  and, 
as  I  read  it,  "other  estates."  r^^eitlier  could  it  take  its 
place  amongst  the  legacies,  because,  as  it  was  an  annuity, 
its  exact  amount  could  not  be  computed ;  and,  further,  the 
lady  being  of  great  age,  it  was  probably  not  treated  as  a 
matter  of  very  great  importance.  But,  undoubtedly  no 
reason  has  been  suggested  for  the  omission  of  the  £450 
legacy  to  the  Misses  Jemmett ;  that  does  not  appear  to 
have  been  put  down  by  Lord  St.  Leonards  upon  this  paper  ; 
but  it  may  very  well  be,  that  after  these  various  legacies 
had  been  put  down,  it  may  have  occurred  to  his  mind 
that  what  he  had  done  for  one  set  of  grandchildren  he  would 
do  for  the  others,  and  he  may  have  added  it  to  the  will  with- 
out adding  it  to  the  memorandum. 

I  next  come  to  the  document  K.  This  is  an  enumeration 
of  his  several  estates,  drawn  up  originallv  in  October,  1867, 
and.  to  which  certain  additions  in  pencil  have  been  made, 
probably  at  a  later  date,  the  most  important  thing  being 
the  bracketing  of  '*my  farm,  Stvle's  house  and  land,  cot- 
188]  tages,  &c.,  ditto  Crowther's  cottage  and  *land, 
Wardrop's  cottage,"  and  the  addition  of  the  words  "Char- 
lotte for  life,"  and  then  the  figures  £305,  representing  the 
exact  amount  of  thesQ  rentals.  That  corroborates  Miss  Sug- 
den's  statement,  that  the  will  contained  this  provision  :  '*  I 
devise  to  my  daughter  Charlotte,  for  her  life,  my  house  and 

S rounds  at  Thames  Ditton,  at  present  let  to  the  Reverend 
'.  Style,  together  with  two  cottages  adjoining  thereto,  also 
St.  Leonards  Farm,  together  with  the  house  on  the  said 
farm  at  present  let  to  Mr.  Lewis,  and  two  small  houses,-' 
to  which  she  has  added  a  condition  to  her  own  prejudice  to 
this  effect:  "I  direct  that  the  said  Reverend  F.  Style  shall 
be  at  liberty  to  remain  as  tenant  of  the  said  house  and 
premises  during  the  life  of  my  said  daughter,"  a  matter 
which  Mr.  Style  himself  proved  the  late  lord  promised  him. 
There  remains  only  one  other  memorandum  in  the  hand  of 
the  testator  himself,  in  which  he  speaks  of  the  drawings  in 
Charlotte's  room  as  her  own,  the  result  of  various  purchases, 
and  of  the  harp  which  was  hers  long  ago,  which,  therefore, 
tends  strongly  to  corroborate  her  statement  that  the  will  con- 
tained this  provision:  "I  also  give  to  her  the  harp,  which 
was  given  to  her  by  me  some  years  ago,  and  I  dii-ect  that 
she  shall  be  at  liberty  to  select  and  take  out  of  her  bedroom 
at  Boyle  Farm  such  ornaments  and  articles  of  furniture, 
many  of  which  have  been  given  to  her  by  her  mother  and 
me,  or  purchased  by  herself,  as  she  may  think  fit."  I  have 
now  exhausted  the  testamentary,  or  quasi  testamentary, 
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documents  in  the  handwriting  of  the  testator,  and  I  will 
now  proceed  to  the  next  class  of  documents,  namely,  the 
letters  of  the  testator  himself  previous  to  the  making  of  the 
will.  There  is  the  letter  of  the  23d  of  December,  1869,  to 
his  son,  in  which  he  says  :  "My  dear  Frank, — The  convey- 
ance to  me  of  the  Kingsdown  estate  is  to  be  executed  on 
Tuesday  the  28th.  I  wish  you  to  come  here  on  the  27th ;  I 
intend  to  make  some  provision  for  j^ou  out  of  it.  I  will  ex- 
plain to  you  my  intention  in  makmg  a  codicil  to  my  will 
when  I  see  you.  I  shall  probably  wish  you  to  go  to  Kings- 
down  to  take  possession  of  the  property,  and  I  want  to 
introduce  you  to  the  Rev.  Mr.  Hooper,  who  acts  as  a  great 
authority  here,  and.  also  to  Mr.  Flower,  the  solicitor,  to 
whom  I  nave  let  the  shooting,  sa  that  you  may  be  detained 
several  days,"  and  so  on.  Though,  of  course,  it  leaves  it 
as  a  matter  of  uncertainty,  what  was  the  extent  of  the  pro- 
vision he  intended  to  *make,  it  tends,  and  tends  [189 
strongly,  in  my  opinion,  to  support  Miss  Sugden' s  state- 
ment, that  the  will  did  contain  tne  several  provisions  with 
respect  to  Kingsdown  in  favor  of  Mr.  Frank  Sucden,  as  to 
which,  however,  we  have  further  evidence,  which  1  shall  deal 
with  presently. 

Then  there  is  the  letter  of  the  20th  of  October,  1870,  in 
which  he  speaks  of  the  trouble  the  place  is  giving  him, 
but  which  1  do  not  rely  upon  as  evidence,  because  it  was 
subsequent  to  the  making  of  the  will,  and  its  value  as  evi- 
dence of  adherence  is  small,  because  it  was  written  at  a  time 
so  shortly  after  the  making  of  the  will  itself.  The  same 
observation  applies,  to  the  letter  to  Mr.  Flower  of  the  6th  of 
February,  1870. 

I  now  come  to  another  set  of  documents,  which  though  of 
less  value  than  those  in  the  handwriting  of  the  testator  nim- 
self,  are  yet  entitled  to  very  great  weight  in  an  inquiry  of 
this  kind,  namely,  to  what  extent  can  unsuspected  corrobo- 
ration be  obtained  from  other  sources  of  the  statements 
which  Miss  Sugden  now  makes  ?  First,  there  is  the  letter 
of  Miss  Sugden  of  the  13th  of  January,  1870,  the  very  day 
upon  whicli  the  will  was  made.  It  cannot  be  conceived 
that  Miss  Sugden  could  then  have  anticipated  such  an  in- 
vestigation as  this,  and  was  writing  down  things  which  were 
contrary  to  the  truth  ;  they  are  contemporaneous  statements 
made  by  her.  These  documents  were  properly  admitted  in 
their  entirety,  though,  technically,  they  could  only  be  used 
to  refresh  her  memory  ;  but  they  have  been  admitted,  and 
can  be  referred  to  for  the  purpose  of  seeing  the  exact,  words 
she  then  used.    On  the  13th  of^ January  she  says :  **  Papa  has 
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just  finished  his  will  and  had  it  signed,  and  says  his  mind  is 
now  relieved,  and  he  has  not  kept  it  in  its  old  place  for 
precaution  sake.  He  has  relieved  Kingsdown  of  some  of 
the  annuities,  but  this  is  only  for  you."  Observations  have 
been  made  upon  the  expression  "relieved  Kingsdown." 
Of  course,  as  Kingsdown  had  only  been  recently  bought, 
and  had  not,  as  yet,  been  subjected  to  any  actual  charge,  that 
would  not  be  technically  correct ;  but  Miss  Sugden  explains 
it,  and  I  think  her  explanation  may  be  received  without  a 
shadow  of  a  doubt,  in  tnis  way,  that  she  was  there  speaking 
of  a  change  in  her  father's  intentions ;  that,  whereas  he  had 
expressed  an  intention  to  charge  the  annuities  upon  Kings- 
190]  down,  he  had  altered  *hismind ;  and  indeed  there  is 
other  evidence  of  that.  That  letter  tends  to  confirm  Miss 
Sugden' s  statement  as  to  the  clause  in  the  will,  which  says : 
"I  give  to  the  trustees  of  my  said  will  three  life  annuities 
of  £50  each  upon  trust  as  to  every  of  the  same  for  the  use  of 
my  said  granddaughters,  and  I  hereby  charge  the  same  on 
my  Childerley  Hall  and  other  estates  firstly  hereinbefore  de- 
vised." Thereby  showing  that  he  had  relieved  Kingsdown 
in  the  sense  of  having  imposed  that  charge  upon  the  other 
estates,  instead  of,  as  he  originally  intended,  upon  Kings- 
down. 

The  next  documents  to  which  I  will  refer  are  of  the  same 
character,  and  the  same  observations  are  applicable  to  them 
as  to  the  letters  of  Miss  Sugden  herself;  they  are  the  letters 
from  Mr.  Frank  Sugden  to  his  wife,  written  while  this  mat- 
ter of  the  will  was  in  contemplation,  especially  with  refer- 
ence to  Kingsdown.  Writing  upon  the  28th  oi  December, 
he  says :  "My  father  has  been  talking  to  me  all  the  morn- 
ing, and  the  trustees  and  attorney  came  to  luncheon  and  to 
receive  money,  &c.,  &c.,  about  the  completion  of  the  pur- 
chase of  the  Kingsdown  estate,  and  they  did  not  leave  till 
four  o'clock.  My  father  means  me  to  have,  by  his  will,  at 
first  three  hundred  a  year  from  the  estate,  the  rest  of  the 
rent  will  go  towards  legacies,  till  they  are  paid  oflf,  and  then 
that  part  of  the  rent  will  come  to  me  also."  Therefore 
thei;e  is  a  distinct  statement  of  what  his  father  had  told  him 
of  the  intention  he  had  in  his  mind  in  reference  to  it,  which 
strongly  corroborates  Miss  Sugden' s  statement  that  there 
was  that  provision,  which  I  have  already  read  and  need  not 
repeat,  with  reference  to  the  £300  and  the  legacies.  Then 
Mr.  Frank  Sugden  goes  on — *'Tiiere  will  also  be  an  annuity 
•of  £150  a  year  on  the  estate  to  be  paid  away."  Now  thai 
is  what  I  had  in  my  mind  when  I  said  there  was  other  evi- 
dence that  Miss  Sugden's  explanation  of  the  word  "re- 
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lieved"  Was  correct;  because  we  have  Frank  Sugden  here 
writing  to  his  wife,  and  saying  that  the  annuities  of  £150 
were  to  be  charged  upon  Kingsdown.  Lord  St.  Leonards 
appears  to  have  changed  his  mind  and  to  have  relieved 
Kingsdown,  and  to  have  transferred  those  annuities  to  the 
other  estates.  Then  Mr.  Frank  Sugden  goes  on,  after  stat- 
ing what  his  ideas  and  expectations  are  as  to  the  duration 
of  the  annuities  and  other  charges — ''and  then  the  whole 
estate,  free  from  everything  except  repairs,  would  belong  to 
our  *eldest  son  after  my  life.  My  father  intends  [191 
in  the  spring  to  begin  to  put  the  estate  into  repair.  I  go 
down  there  to-morrow,  and  I  suppose  that  I  snail  return 
here  on  Thursday.  It  is  possible  that  in  my  lifetime  the 
estate  may  become  valuable  to  us,  but  it  removes  from  us 
anxietj''  about  Frank  being  able  to  work  earnestly  in  a  pro- 
fession for  his  own  livelihood.  The  estate  would  go  to  him, 
and  after  iiim  to  his  brothers  (if  he  had  no  children)  and 
supposing  none  of  them  lived  the  estate  would  go  to  the 
peerage,  just  as  the  estates  of  the  peerage  would  come  to 
our  sons  if  their  cousins  did  not  live."  That  is  evidently 
a  statement  of  whut  he  had  just  learnt  from  Lord  St.  Leon- 
ards as  to  his  intentions.  I  need  not  go  through  them  in 
detail ;  but  to  the  mind  of  a  lawyer  it  will  be  at  once  obvi- 
ous that  that  which  was^ contained  in  a  whole  series  of  dis- 
positions, as  stated  by  Miss  Sugden  as  being  in  the  will,  was 
stated  by  Lord  St.  Jjeonards  to  his  son  Franli  as  his  inten- 
tions with  regard  to  the  Kingsdown  estate.  Then,  in  his  let- 
ter of  the  1st  of  January,  he  says  that  his  father  had  said 
to  him — "I  see  one  thing  that  the  charges  upon  the  estate 
will  not  last  long,  and  then  you  will  be  a  lucky  man."  And 
he  goes  on  to  say — "But  do  not  mention  this  to  Sophy,  nor 
yet  to  Phil,  for  the  will  is  not  altered  at  present,  though  he 
told  the  former  trustees  of  the  property  that  it  was  not  in- 
tended for  the  peerage,  and  gave  them  to  understand  that  it 
was  for  me.  He  also  has  informed  Edward  that  it  was  not 
for  the  peerage,  and  that  this  is  irrevocable,  but  Charlotte 
says  that  I  have  been  so  unlucky  she  will  not  be  easy  till 
the  will  is  made."  Here  is  a  direct  statement  not  only  that 
Lord  St.  Leonards  had  informed  his  son  Frank  of  these'pro- 
visions  with  respect  to  Kingsdown,  and  the  devolution  of 
the  estate  for  some  generations,  but  also  that  Lord  St.  Leon- 
ards informed  him  that  he  had  told  the  present  Lord  St. 
Leonards  of  these  dispositions,  and  that  they  were  irrevo- 
cable. Of  course  the  word  ''irrevocable"  we  know  would 
not  be  used  in  the  sense  of  its  being  impossible  for  his  inten- 
tion to  be  changed,  but  in  the  sense  that  his  intention  was 


488  PROBATE  DIVISION.  [VoL  L 

,  I  _ .       m  -  -  m — I-  - —  - I  — • ~^ ^ 

1876  Sugden  v.  Lord  St.  Leonards. 

that  the  present  Lord  St.  Leonards  must  forever  dismiss 
from  his  mind  the  idea  that  Kingsdown  was  to  come  to  him. 
Upon  this  point  it  is  to  be  remembered,  that  the  present 
Lord  St.  Leonards  could  not  contradict  this  statement ;  he 
has  not  been  called  as  a  witness,  and  it  must  be  accepted, 
192]  and  I  *do  accept  it,  without  doubt.  I  have  gone 
minutely  and  somewhat  painfully  through  these  various 
sources  of  corroboration  of  Miss  Sugden' s  statement,  and  let 
me  now  state  what  is  the  result.  In  the  first  place,  I  will 
deal  with  the  errors  which  appeared  in  Miss  Sugden' s 
original  statement,  as  compared  with  the  statement  which 
she  has  since  put  forward,  the  latter  statement  being  based 
upon  the  information  which  she  has  since  had  as  well  as 
ourselves.  In  the  original  statement  she  prefaced  her  enu- 
meration of  the  various  legacies  to  the  members  of  the  family 
in  this,  manner:  "Legacies  of  sums  varying  from  £160  to 
£300  were  left  as  tokens  of  love  to  different  members  of  his 
family,  and  were,  as  nearly  as  I  can  recollect,"  and  so  on ; 
so  that  she  indicated  that  this  was  a  matter  as  to  which 
there  was  not  an  absolute  certainty  in  her  mind,  as  there 
was  in  relation  to  the  more  important  things.  In  making 
that  enumeration  she  has  fallen  into  these  errors  (if  we  are 
to  accept,  as  I  do  accept,  exhibit  J  aa  a  better  guide  than 
her  memory) :  She  has  put  down  i|i  her  original  statement 
£200  to  the  daughter  of  Sophia  Cleaveland,  mstead  of  £100, 
as  it  appears  in  Exhibit  J.  She  has  put  down  £200  to 
Augusta  instead  of  £300,  and  there  is  £100  to  Juliet  Pear- 
son, which  is  omitted ;  and  in  the  enumeration  of  the  daugh- 
ters of  Mrs.  Reilly  she  has  mentioned  the  names  only  of  two, 
namely,  Emilv  and  Winifred,  whereas  there  should  be 
another,  Kathleen.  She  has  put  down  Kingsdown  as  being 
subject  to  a  charge  of  $350  to  Frank,  whereas,  according  to 
exhibit  J,  it  should  be  £300 ;  and,  further,  she  has  made  the 
mistake  of  transposing  the  legacy  of  £700,  as  we  now  know 
it  was  to  the  defendant,  from  the  codicil  to  the  will  itself. 

Now,  having  regard  to  the  nature  of  these  bequests  or 
devises,  and  provisions,  it  appears  to  me  that  that  is  a.verjr 
small  amount  of  error  to  have  crept  into  a  statement  of  this 
kind  ;  but  no  doubt  it  is  argued,  and  properly  argued,  that 
error  being  shown  in  some  particulars,  it  leaves  the  mind  in 
uncertainty  whether  or  not  there  may  be  error  in  others. 
Granted  that  one  should  use  the  fact  that  there  are  these 
errors  with  reference  to  other  things  as  to  which  no  corrobo- 
ration can  be  obtained,  yet  surely  the  fact  that  some  errors 
appear  should  not  lead  me  to  reject  Miss  Sugden' s  evidence  in 
those  cases  where  the  accuracy  of  her  memory  is  confirmed 
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by  the  other  docamentSj  especially  documents  of  such  value 
as  I  think  *these  that  1  have  referred  to  are  entitled  [193 
to  be  considered.  I  take  it  that,  on  the  whole,  the  result  of 
this  examination  has  been  to  show  that  Miss  Sugden's  mem- 
ory is  a  very  tenacious  and  accurate  one,  and  that  it  may 
be  safely  relied  on  even  in  matters  where  she  is  not  corrobo- 
rated, if  from  the  nature  of  the  case  I  think  it  is  unlikely 
she  should  haye  fallen  into  error  in  respect  of  those  other 

Sarticulars.  Now  let  me  show  what  portions  of  Miss  Sug- 
en' s .statement  have  not  been  corroborated  in  the. course  of 
the  investigation  I  have  gone  through.  In  the  first  place, 
she  mentions  the  names  of  the  trustees.  There  has  been  no 
corroboration  of  that ;  but  that  is  a  matter  of  small  import- 
ance, and  nobody  could  doubt  she  is  accurate  as  to  it. 
Secondly,  there  is  the  enumeration  of  the  principal  estates. 
There  has  been  nothing  to  show,  besides  her  statement,  what 
Lord  St.  Leonards  meant  by  it ;  but  that  is  a  matter  of  fact 
upon  which  we  can  arrive  at  a  pretty  safe  conclusion  with- 
out any  corroboration.  There  has  been  nothing  to  show 
that  the  fire  insurances  were  to  be  kept  up  by  the  trustees. 
There  has  been  nothing  to  show  that  the  two  cows  and 
twenty- four  plants  were  left  to  her.  There  has  been  nothing 
to  show  that  Boyle  Farm  was  to  be  kept  up  for  a  month, 
and  nothing  to  show  that  the  annuity  for  the  aged  person  was 
provided  for  by  the  will.  There  has  been  nothing  to  show 
who  the  executors  were,  or  what  was  the  amount  of  the  leg- 
acy to  one  of  the  trustees,  although  there  is  a  corroboration 
of  the  statement  that  there  was  a  legacy  of  some  amount  to 
the  trustees.  Then  there  is  nothing  to  corroborate  her  state- 
ment of  the  £150  to  the  three  Miss  Jemmetts.  There  is 
nothing  to  corroborate  her  statement  that  Caroline  Turner 
was  the  person  to  whom  the  unappropriated  £200  was  left. 
There  has  been  nothing  to  corroborate  her  statement  with 
regard  to  the  provision  for  the  servants'  wages,  or  with  re- 
gard to  the  provision  as  to  funeral  expenses  and  manner  of 
funeral.  These,  I  say,  have  not  been  corroborated  by  any 
independent  evidence,  but  they  are  matters  really,  with  the 
exception  of  perhaps  the  $150  to  the  Miss  Jemmetts,  of  so 
trifling  a  character  that  they  stand  in  need  of  no  corrobora- 
tion. There  remain,  however,  two  undoubtedly  most  im- 
portant clauses  in  the  will  as  put  forward  by  Miss  Sugden, 
as  to  which  there  is  no  independent  evidence  and  no  corrob- 
oration ;  I  allude  to  the  bequest  of  the  residuary  estate  and 
the  devises  of  *the  estates  in  the  event  of  the  failure  [194 
of  the  several  limitations.  There  is  no  doubt  that  those  are 
most  iniportarit  portions  of  the  will,  and  the  question  which 
17  Eng.  Rep.  62 
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I  have  now  to  determine  is  whether,  in  the  absence  of  suck 
corroboration  as  I  have  sought  for,  and  as  I  think  I  have 
found,  for  all  the  other  important  provisions,  I  am  to  hold 
that  Miss  Sugden's  memory  is  to  be  relied  upon  as  to  these. 
Now  there  is  much  force  in  the  arguments  that  have  been 
addressed  to  me  by  Mr.  Thesiger  with  reference  to  the  sev- 
eral legacies  which  are  left  to  the  various  members  of  the 
familjr.  He  has  pointed  out  that  to  two  of  these  ladies  who 
are  said  to  have  oeen  the  residuary  legatees,  together  with 
Miss  Sugden,  there  are  bequests  to  the  one  of  £300  ajud  to 
the  other  £200,  before  we  come  to  the  residuary  clause.  No 
doubt  it  is  a  subject  of  observatipn  that  trifling  legacies  of 
this  kind  should  be  given  to  persons  who  were  to  take  so 
large  a  benefit  as  we  have  heard  by  a  third  of  the  residue  ; 
but  Mr.  Thesiger  has  candidly  said  that  this  is  only  one 
element  in  the  consideration,  it  is  obvious  that  the  pi-ocess 
Lord  St.  Leonards  was  going  through  when  he  drew  up 
paper  J,  was  to  iot  down  the  various  persons  whom  he  de- 
sired to  notice  in  his  will,  to  show  that  ne  had  not  forgotten 
them,  and  was  leaving  them  what  has  been  termed  compli- 
mentary legacies.  It  may  well  be  that  after  he  had  put 
down  those  various  small  legacies,  he  then  began  to  consider 
in  this  way:  ^*  Having  remembered  all,  or  nearly  all,  the 
members  of  my  family  in  various  ways,  leaving  them  small 
Slims  or  articles  in  token  of  my  affection,  what  shall  I  do 
with  my  residue  ?"  And  then  exercising  a  choice  and  selec- 
tion, which  he  was  entitled  to  do,  and  with  the  motives  for 
which  we  have  no  concern,  he  fixed  upon  these  three  of  his 
daughters,  to  the  exclusion  of  the  others.  All  I  can  say 
upon  the  subject  is  this,  that  the  result  of  this  examination 
has  been  to  give  me  such  confidence  in  the  accuracy  of  Miss 
Sugden  in  all  important  matters,  that  I  think  her  memory 
is  to  be  relied  upon,  although  it  is  not  corroborated  with  re- 
gard to  the  residuary  bequest.  The  observations  which  are 
applicable  to  these  several  errors  which  I  have  pointed  out, 
are  not  applicable  to  so  important  a  matter  as  the  disposi- 
tion of  the  residue.  It  is  a  subject  which  of  course  would 
be  calculated  to  attract  Miss  Sugden' s  attention.  It  is  a 
195]  ^matter  in  which  she  would  be  deeply  interested,  not 
only  for  herself,  but  also  for  her  sisters  ;  as  well  those  who 
were  to  take  a  benefit  with  her,  as  those  who  were  to  be  ex- 
cluded from  it ;  and  since  she  says  she  has  a  distinct  recol- 
lection that  it  was  she  and  her  two  sisters  who  were  the 
residuary  legatees,  I  come  to  the  conclusion  that  she  is  to 
be  relied  upon,  and  I  find  as  a  fact  that  that  was  the  be- 
quest with  reference  to  the  residuary  estate. 
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This  brings  me  to  the  end  of  the  observations  which  I 
have  to  make  upon  the  subject  of  the  contents  of  the  will, 
with  the  exception,  indeed,  of  the  bequest  which  Miss 
Sugden  alleged  there  was  to  Lord  St.  Leonards.  That,  I 
have  said,  I  should  allow  the  amendment  of.  I  find, 
therefore,  as  a  fact,  that  the  contents  of  the  will  were  as 
set  out  in  the  declaration,  with  the  exception  of  the  be- 

Juest  of  £750  to  the  present  Lord  St.  lijonards;  and  I 
irect  that  an  amendment  be  made  by  striking  out  so  much 
of  the  statement  containe<}  in  the  declaration  as  relates  to 
that  bequest. 

I  now  pass  on  to  the  second  iDranch  of  the  case,  namely, 
whether  or  not  this  will  has  been  revoked  by  the  testator 
himself  1  This  is  a  question  of  fact.  Undoubtedly  where  a 
will  is  shown  to  have  been  Jn  the  custody  of  a  testator,  and 
it  is  not  found  at  his  death,  the  presumption,  in  the  absence 
of  evidence  to  the  contrary,  is  tnat  the  testator  himself  de- 
stroyed it.  But  that  presumption  may  be  rebutted  by  evi- 
dence leading  to  the  conclusion  that  the  testator  did  not  do 
that,  which,  in  the  absence  of  evidence  to  the  contrary,  it  is 
presumed  he  had  done.  That  evidence  must  necessarily  be 
of  great  variety  according  to  the  various  circumstances  of 
the  cases  that  are  presented  to  courts  of  justice.  Sir  Henry 
James  has  argued  that  there  was  some  particular  standard 
which  must  be  attained  by  the  evidence  in  order  to  justify 
the  court  in  acting  upon  it ;  but  I  have  not  been  able  to  col- 
lect from  his  very  able  argument,  or  from  the  other  argu- 
ments which  have  been  addressed  to  me,  what  that  particu- 
lar standard  is.*  It  must  necessarily  vary  according  to  the 
circumstances  of  the  case.  I  have  already  said  that  the 
first  element  in  this  consideration  of  whether  or  not  a  testa- 
tor has  destroyed  his  will  is  to  be  found  in  the  instrument 
itself.  I  must  now,  for  the  purposes  of  the  rest  of  my 
♦observations,  take  it  as  proved  that  the  contents  of  [196 
the  will  were  as  Miss  Sugden  says  they  were.  Well,  then, 
this  appears  to  be  a  will  well  considered,  dealing  with  the 
interests  of  a  large  number  of  his  family,  settling  certain 
estates  upon  the  peerage,  settling  other  estates  upon  his 
second  son,  accompanied  by  declarations  of  the  testator  to 
those  interested,  especially  to  the  present  Lord  St.  Leon- 
ards, that  what  he  was  about  to  do  was  the  fixed  determina- 
tion of  his  mind,  and  I  have  to  consider  whether  it  is 
probable  that  he  would  at  some  subsequent  time  change  the 
intentions  which  he  had  then  formed.  When  it  is  suggested 
that  such  a  change  has  come  over  the  mind  of  the  testator 
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we  must  look  for  the  cause  of  such  a  change.    Was  there 
any  in  this  particlar  case  ?    It  appears  not  only  from  the 

Earol  evidence,  but  it  appears  from  the  various  codicils,  that 
lord  St.  Leonards  ceased  to  entertain  as  strong  an  affection 
for  his  grandson,  the  present  Lord  St.  Leonards,  as  he  did 
presumably  entertain  at  the  time  of  the  making  of  this  will. 
He  thought,  and  we  have  nothing  to  do  with  the  justice  or 
injustice  of  his  reasons  for  so  thinking,  that  he  had  to  com- 
plain of  his  grandson's  conduct.  I  have  already  said,  and 
desire  emphatically  to  add  to  that  which  has  been  stated  by 
the  various  counsel  in  the  case,  that  having  had  some  oppor- 
tunity beyond  what  has  been  openly  stated  in  court,  by 
reading  certain  letters,  of  knowing  exactly  what  were  the 
causes  of  Lord  St.  Leonards'  displeasure  with  his  grandson, 
there  is  nothing  in  those  causes  which  in  the  least  degree 
reflects  upon  the  defendant's  character.  There  were  diner- 
ences  of  opinion  which  might  naturally  be  expected  to  arise 
between  a  young  man  of  twenty-three  and  an  old  man  of 
nearly  ninety.  But  of  course  we  have  nothing  to-  do  with 
such  considerations  as  that ;  Lord  St.  Leonards  was  entitled 
to  act  upon  his  own  view  of  what  was  right  and  proper  or 
expedient  for  his  grandson  to  do  in  reference  to  any  matri- 
monial engagements. 

Let  me  continue  and  conclude  this  portion  of  the  case  in 
reference  to  Lord  St.  Leonards'  feelings  towards  the  defen- 
dant. It  does  not  appear  that  there  was  any  reasoi)  why 
Lord  St.  Leonards  should  change  his  views,  because,  al- 
though it  has  been  stated  that  the  second  engagement  of  the 
defendant  was  broken  off  in  the  year  1874,  yet  it  does  not 
197]  appear  that  it  was  ever  communicated  *to  Lord  St 
Leonards,  or  that  it  occurred  at  a  time  when,  as  I  shall 
show  presently,  it  will  be  necessary  to  show  it  did  take 

Elace  it  we  are  to  take  it  into  account  as  having  influenced 
lord  St.  Leonards'  mind.  On  the  other  hand,  we  find  his 
affection  for  his  daughter.  Miss  Sugden,  naturally  increas- 
ing with  the  months  and  years.  As  he  became  more  and 
more  dependent  upon  her  so  did  he  become  more  and 
more  anxious  to  show  the  gratitude  that  he  entertained 
towards  her. 

Also  with  regard  to  his  son,  Mr.  Frank  Sugden,  he  never 
had  any  difference  with  him,  and  the  codicils  show  that  he 
desired  more  and  more  to  benefit  him,  and  to  make  him,  as 
Miss  Sugden  stated  he  said  he  would  do,  the  head  of  the 
family,  by  placing  him  in  Boyle  jFarm,  with  a  sufficient  in- 
come-to  maintain  it.  There  is,  therefore,  a  total  absence  of 
assignable  motive  for  Lord  St.  Leonards  revoking  the  all- 
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important  provisions  of  the  will  of  1870.  I  am  not  now 
dealing  with  small  matters,,  but  I  will  take,  for  example's 
sake,  the  disposition  of  Kingsdown  in  favor  of  Mr.  Frank 
Sugden.  It  seems  to  me  impossible  that  anybody  can 
doubt,  however  his  interests  may  bias  his  views,  that  that 
will  of  1870  contained  the  disposition  which  Miss  Sugden 
says  it  did,  of  Kingsdown  in  favor  of  Mr.  Frank  Sugden, 
and  his  first  and  other  sons  in  succession  in  tail  male  ;  and 
I  presume  I  am  not  asked  to  doubt  the  fact  that  it  contained 
the  several  dispositions  she  has  mentioned  with  reference  to 
the  peerage  estates.  Wfiy  then,  at  any  time  afterwards, 
can  it  be  argued,  shoi^ld  Lord  St.  Leonards  make  any 
change  in  the  disposition  in  favor  of  Frank  ?  He,  it  is  true, 
had  siven  him  another  estate  by  one  of  his  codicils,  and 
that  ne  had  also  given  him  Boyle  Farm,  in  order  that  he 
might  assume  the  position  of  the  head  of  the  family  ;  as  to 
Boyle  Farm,  though  it  might  be  probably  let  for  a  consider- 
able sum,  it  is  not  probable  that  was  the  view  with  which 
Lord  St.  Leonards  left  it  to  his  second  son ;  and  if  it  was 
to  be  used  as  he  had  used  it,  as  a  residence,  then  no  doubt, 
it  is  a  place,  which  would  cost  much  to  keep  up,  and  which 
would  require  a  considerable  income  properly  to  maintain 
it.  I  think,  therefore,  there  are  reasons  why  llord  St.  Leon- 
ards should  do  as  Miss  Sugden  says  he  did,  namely,  leave 
unaltered  the  disposition  of  the  other  estate  to  Mr.  Frank 
Sugden,  in  order  that  he  might  maintain  the  *posi-  [198 
tion  of  head  of  the  family  at  Boyle  Farm.  Now,  in 
the  absence  of  any  reason  why  Lord  St.  Leonards  should 
change  his  mind  in  reference  to  Mr.  Frank  Sudden,  what  is 
there  in  the  evidence  to  show  that  he  ever  ^id  change  his 
mindl  There  has  been  given  a  considerable  body  of  testi- 
mony as  to  his  subsequent  statements,  which  upon  this  part 
of  the  case  are,  without  doubt,  admissible  in  evidence.  It 
has  been  shown  that  down  to  the  .latest  period  of  his  life 
when  he  had  conversations  upon  such  suDJects,  he  invari- 
ably spoke  of  Kingsdown  as  having  been  left  to  Mr.  Frank. 
In  January,  1874,  Miss  Siigden  states  that  there  was  a  con- 
versation upon  the  subject,  in  which  the  peerage  estates 
were  referred  to  ;  Kingsdown  as  going  to  Frank,  and  Til- 
gate,  to  his  grandson  Henry ;  and  also  as  to  the  property 
that  had  been  given  to  Miss  Sugden  herself.  This  appears 
to  me  to  be  an  exceedingly  important  conversation ;  it 
shows  a  natural  course  of  thought  in  Lord  St.  Leonards' 
mind  upon  the  subject  of  his  various  estates,  because  Miss 
Sugden  says  it  arose  d  propos  of  a  then  contemplated 
measure  of  land  transfer.    Lord  St.  Leonards  spoke  of  the 
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difficulties  in  the  way  of  acquiring  and  dealing  with  land 
being  exaggerated,  and  he  said  by  way  of  illustration : 
"In  the  case  of  my  own  family,  there  are  no  less  than  four 
of  you  who  are  in  possession  of  land,  there  are  the  Peerage 
Estates,  Kingsdown  for  Frank,  Tilgate  for  my  grandson 
Henry,  and  vour  nice  little  property."  That,  as  I  say, 
shows  not  only  a  clear  adherence  to  the  will  as  Miss  Sugden 
says  the  will  was  drawn,  but  it  shows  this  was  not  a  waver- 
ing state  of  mind  upon  Lord  .St.  Leonards'  part ;  it  was  a 
distinct  statement  oy  him  with  discrimination  as  to  the 
manner  in  which  his  several  properties  would  pass.  And 
the  circumstances  under  which  it  arose  appear  to  me  to 
give  it  greater  credibility.  It  is  a  perfectly  natural  way  in 
which  such  a  conversation  would  arise  between  father  and 
daughter ;  and  trusting  as  I  do,  completely,  to  the  integrity 
of  Miss  Sugden,  and  so  excluding '  the  possibility  of  inven- 
tion on  her  part,  it  appears  to  show  most  satisfactorily  that 
in  January,  1874,  he  believed  that  a  will  by  which  Prank 
would  take  the  Kingsdown  estate,  was  in  existence.  Mrs. 
Turner  also  says,  that  in  November,  1874,  which  is  still 
later,  and  approaching  the  time  of  Lord  St.  Leonards' 
death,  her  father  said  to  her,  Kingsdown  would  be  a  nice 
199]  place  for  his  son  *to  live  in.  That  is  a  plain  allusion 
to  the  devise,  which,  as  I  have  said,  I  find  as  a  fact,  was 
contained  in  the  will.  I  pass  over  those  several  witnesses 
who  spoke  to  conversations  at  an  earlier  period.  Mr.  Prank 
Sugden  himself  must  be  passed  over  on  this  head,  since  he 
does  not  speak  to  any  distinct  conversations  upon  the  sub- 
ject of  Kingsdown  subsequently  to  May,  1872,  although  he 
says,  generally,  there  was  never  anything  at  anv  time  which 
led  him  to  suppose  that  there  had  been  any  change  in  his 
father's  intentions  towards  him.  Hobson,  the  gardener, 
who  was  sc  witness  in  a  different  class  of  life,  gave  his  evi- 
dence to  my  complete  satisfaction.  I  certainly  believed  he 
was  speaking  the  truth ';  and  he  also  gives  an  account  of  a 
conversation  arising  in  a  perfectly  n&tural  way  ;  he  says,  in 
May,  1874,  when  he  had  occasion  to  go  to  Lord  St.  Leon- 
ards' bedroom  to  consult  him  about  some  gates  which  he 
was  to  put  up  for  Miss  Sugden' s  house,  Lord  St.  Leonards 
then  spoke  not  only  of  the  house  for  Miss  Sugden,  but  he 
spoke  of  Kingsdown  for  Frank,  to  which  the  witness  says 
he  made  answer:  "Yes,  my  Lord,  you  have  told  me  that 
before."  Lord  St.  Leonards  appears  to  have  been  in  the 
habit  of  making  these  statements  to  the  persons  who  were 
about  him  ;.  it  being  a  subject  in  which  he  took  naturally  a 
great  interest.    Then  Carroll,  who  came  there  only  in  Janu- 
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ary,  1874,  says  he  had  many  conversations  with  Lord  St. 
Leonards,  in  which  Lord  St.  Leonards  alluded  to  Frank  in 
connection  with  Kingsdown  as  his  future  property.  Eliza- 
beth Fryer,  who  came  in  February,  1873,  says  that  Lord  St. 
Leonards,  when  she  was  in  conversation  with  him  whilst  in 
attendance  upon  him,  frequently  said  that  he  had  left 
Kingsdown  to  Frank.  Northwood,  the  nurse,  who  came 
there  on  the  12th  of  March,  1874,  says  he  said,  "  Kingsdown 
is  my  estate  at  present ;"  and  she  says  he  said  (because  it  is 
important  to  notice  the  peculiar  expression  this  witness 
msuie  use  of)  *'  but  I  have  given  it,  or  rather  shall  give  it  to 
my  son  Frank,  and  to  his  son  after  his  death."     That  ex- 

Eression — *'or  rather  shall  do  so,"  I  suppose,  though  it 
as  not  been  .touched  upon,  might  be  alluded  to  as  indicat- 
ing an  intention  in  future.  I,  however,  come  to  the  conclu- 
sion, that  it  refers  to  the  fact  that  he  had  done  it  by  will, 
and  that  the  property  continued  his  at  present,  meaning  to 
exclude  any  notion  that  he  had  actually  given  it  to  his  son. 
*]Srow  these  conversations,  these  statements  and  [200 
declarations,  which  I  have  referred  to  are  all,  as  it  will  be 
seen,  late  in  the  testator's  life;  the  first  that  I  have  men- 
tioned bein^  in  January,  1874,  and  the  others  coming  down 
to  within  a  lew  days  of  his  death,  and  at  many  times  between 
those  two  dates.  This  has  a  most  important  bearing  upon 
the  question  of  whether  the  testator  had  revoked  the  will 
or  not,  because  it  is  to  be  remembered  that  this  will  was  in 
the  will  box,  kept  in  the  saloon  which  the  testator  was  in 
the  habit  of  using  as  his*  sitting  room ;  that  the  will  was 
actually  seen  by  Miss  Sugden  on  the  20th  of  August,  1873, 
that  on  the  20th,  or  about  the  20th  (it  is  not  material  to  a 
day)  of  the  following  March,  Lord  St.  Leonards  took  to  his 
room,  and  never  quitted  it  again  until  he  died,  during  which 
time  the  will  box  was  in  Miss  Sugden's  custody  in  her 
room,  and  therefore  it  was  in  such  a  position  that  Lord  St. 
Leonards  could  not  have  access  to  it.  Therefore,  seeing, 
that  the  will  was  in  existence  in  August,  1873,  and  that  he 
could  not  have  had  access  to  it  after  March,  1874,  the  period 
of  time  during  which  he  could  have  revoked  it  is  limited  to 
those  months ;  and,  indeed,  it  is  further  limited  in  this  re- 
spect, that  Lord  St.  Leonards  was  taken  ill  in  September 
and  went  to  his  room  for  a  few  days  ;  he  was  taken  more 
seriously  ill  about  the  1st  of  October,  and  kept  his  room 
until  about  the  22d  or  some  later  day  in  December,  before 
Christmas  Day,  during  which  time,  also,* in  addition  to  his 
not  being  able  to  have  access  to  this  will  box,  since  he  was 
in  his  room,  Miss  Sugden  had  taken  possession  of  it  and 
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carried  it  to  her  own  room.  There  is,  therefore,  a  still 
shorter  period  during  which  it  is  possible  to  conceive  that 
Lord  St.  Leonards  obtained  access  to  the  will  and  destroyed 
it.  But,  as  I  have  shown,  in  January,  1874,  he  distinctly 
alluded  to  the  contents  of  the  will,  and  on  those  several 
occasions  down  to  the  time  of  his  death  he  alluded  to  that 
main  provision  which  I  have  taken  as  an  example,  the  de- 
vise to  Mr.  Frank  Sugden  and  his  family. 

Now,  before  I  comment  upon  that,  and  the  inference  I 
draw  from  it,  I  will  rapidly  touch  upon  the  statement  made 
in  relation  to  the  residuary  bequest.     Miss  Sugden  refers  to 
the  several  occasions,  during  the  year  after  the  making  of  the 
will,  when  he  referred  to  it,  notably  in  May,  1872,  when  he 
201]    offered  to  give  her  *Boyle  Farm,  and. she  then  said 
the  residue  was  giYen  to  her  and  her  two  sisters,  to  which 
he  made  no  objection.     That  would  be  an  adherence,  with 
less  force  no  doubt,  but  still  it  would  be  evidence  of  adher- 
ence that  he  made  no  objection  to  such  a  statement  on  her 
part.    Then  Miss  Sugden  says,  that  in  November,  1874, 
there  was  a  distinct  conversation  with  regard  to  the  residue, 
in  which  she  said  it  would  be  about  JE10,(S)0  a- piece,  to  which 
he  answered  that  was  what  he  wished  exactly ;  and  when 
he  received  his  pension  he  said  it  would  be  a  nice  addition 
for  her  and  her  sisters ;  and  on  the  latest  occasion  whei;  he 
received  his  pension,  within  a  few  days  of  his  death,  he  re- 
peated that  which  Miss  Sugden  says  was  a  common  phrase 
on  his  part,  that  he  was  pleased  so  much  was  coming  to  her 
and  to  ner  two  sisters ;  and  that  allusion  was  made  to  the 
residuary  bequest  in  her  favor  and  that  of  her  sisters  as 
late  as  January,  1875.     Mrs.  Turner's  evidence  upon  this 
point  is  undoubtedly  not  of  great  value,  because  it  only 
amounts  to  this,  that  the  testator  spoke  of  having  left  her, 
Mrs.  Turner,   very  well  oflE.     Certainly,  if  that  alluded  to 
the  legacy  of  £200  it  would  be  an  absurdity,  and  he  must 
therefore  have  alluded  to  something  more  important  than 
that  legacy.     She  also  says  that  he  said  Miss  Sugden  would 
be  well  oflf.     Those  are,  however,  general  expressions,  to 
which  I  do  not  attach  much  importance,  because  no  doubt, 
as  has  been  argued  so  forcibly,  there  would  be  a  consider- 
able sum  coming  to  Miss  Sugden,  which  the  testator  might 
think,  added  to  her  £6,000  legacy  (if  it  is  to  be  taken  there 
was  such  a  legacy),  would  make  up  a  very  handsome  sum. 
The  evidence  of  Hobson  does  not  touch  this  point,  because 
it  is  only  as  to  general  expressions  on  the  part  oE  Lord  St. 
Leonards  as  to  Miss  Sugden  being  well  oflf.     Isabella  Eng- 
land, the  nurse,  says  he  said  he  had  provided  for  her  future 
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residence,  and  had  provided  well  for  her  along  with  it. 
With  regard  to  his  continuing  affection  for  Miss  Sugden  it 
is  well  to  turn  to  the  evidence  of  Elizabeth  Fryer,  who  gives 
a  somewhat  touching  narrative  of  what  occurred  quite  late 
in  his  life  when  alluding  to  his  daughter.  I  will  not  take 
up  time  by  reading  the  passage,  but  it  is  one  in  which  he 
prayed  that  she  might  be  blessed  for  all  the  kindness  she 
had  shown  him,  and  concluded  emphatically  by  saying, 
"And  she  shall  be  blessed/'  The  nurse  North  wood  said 
that  he  said  he  had  provided  for  Miss  *Sugden,  and  [202 
she  would  be  verv  rich  after  he  was  gone.  I  have  now 
ffone  through  all  these  passages  which  Mr.  Thesiger  has  re- 
ferred to ;  and  it  is  due  to  the  argument  which  he  has  urged 
before  me,  to  say  that  my  examination  bears  his  out,  that 
.  in  none  of  the  declarations  is  there  a  distinct  statement  with 
reference  to  the  residue ;  it  is  all  contained  in  those  general 
words  I  have  referred  to,  there  is  nothing  more  specific  with 
regard  to  the  residuary  bequest.  But,  as  I  say,  of  his  un- 
ceasing and  his  growing  attachment  for  Miss  Sugden  down 
to  the  last  there  can  be  no  doubt. 

There  remains  this  state  of  things  for  me  to  deal  with : 
evidence,  which  I  accept  as  true,  that  down  to  the  latter 
months  of  his  life,  and  long  after  it  was  possible  for  him  to 
have  access  to  the  will  box  or  the  will,  he  was  expressing 
his  adherence  to  the  devise  of  the  Kingsdown  estate  to  Mr. 
Prank  Sugden,  which,  as  we  know,  was  contained,  and  con- 
tained only  in  the  will  of  1870.  There  are  these  allusions, 
such  as  they  are,  to  his  having  benefited  Miss  Sugden  and 
her  two  sisters ;  there  are  the  general  expressions  with  re- 
gard to  her,  and,  further,  there  is  the  fact  that  he  alluded 
to  the  annuity  in  favor  of  his  brother's  widow,  which  he 
had  been  paying  for  forty  years,  and  which  he  desired 
should  be  continued  after  his  death,  concerning  which  there 
seems  to  have  been  some  degree  of  secrecy,  since  he  did  not 
put  the  name  into  his  will ;  he  referred  to  it  as  being  sonae- 
thing  that  he  had  done,  and  which  it  gave  him  satisfaction* 
to  think  he  had  done.  These  statements  lead  me  to  the 
conclusion  that  at  the  time  when  they  were  made  by  the  tes- 
tator, he  believed  that  his  will  of  1870  was  still  in  existence. 
But  it  is  said,  if  that  is  the  case,  what  is  the  theory  which 
is  to  be  put  forward  as  to  the  disappearance  of  the  will? 
I  am  not  called  upon  to  suggest  any  theory  which  would 
account  for  the  will  not  being  lound  at  the  testator's  death. 
Several  theories  of  various  degrees  of  plausibility  might  be 
suggested,  but  I  carefully  and  purposely  abstain  from  put- 
ting forward  any  theory  of  my  own  on  the  subject.  It  is 
17  Eng.  Rep.  63 
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sufficient  for  me  to  say  that  believing,  as  I  do,  the  testator 
made  these  statements,  showing  a  belief  in  his  mind  that 
the  will  was  in  existence  at  a  time  subsequently  to  that  at 
which  he  could  have  revoked  it,  I  am  led  to  the  conclusion 
that  he  had  not,  in  fact,  revoked  it  at  any  time  when  he 
had  the  opportunity  of  getting  access  to  it.  To  adopt  any 
203]  other  view  would  be  *to  hold  one  of  two  things 
which  appear  to  me  to  be  equally  untenable,  either  that 
Lord  St.  Leonards  had  in  fact  destroyed  the  will  upon  one 
of  the  occasions  upon  which,  no  doubt,  he  might  have  had 
access  to  it  between  August,  1873,  and  March,  1874,  but 
that  he  had  forgotten  he  had  done  it;  or,  on  the  other 
hand,  I  must  assume  that,  having  done  it,  he,  who  through 
so  many  years  had  made  Miss  Sugden  the  confidante  of  all 
his  thoughts  and  all  his  business  transactions,  purposely 
concealed  from  her  the  fact  that  he  had  done  an  act  so  much 
to  her  injury,  while  he  kept  up  the  semblance  and  pretence 
of  an  undiminished  affection  and  interest  towards  her, 
which  would  be  inconsistent  with  the  idea  that  he  had  done 
anything  so  greatly  to  the  detriment  of  the  position  in 
which  he  had  placed  her.  Equally  unlikely  is  it  to  be  ob- 
served that  he  would,  under  those  circumstances,  have  kept 
concealed  from  Mr.  Frank  Sugden  the  fact  of  the  great 
change  in  his  prospects  and  the  prospects  of  his  family 
which  had  been  worked  by  a  revocation  of  this  will.  In 
addition  to  that,  it  appears  to  me  wholly  impossible  to  be- 
lieve that  Lord  St.  Leonards,  with  his  knowledge  upon 
such  subjects,  with  the  pride  which  he  manifested  m  doing 
things  as  he  thought  m  the  right  way,  even  to  vanity, 
should  have  destroyed  this  will,  knowing,  as  he  must  have 
done,  the  confusion  he  would  throw  his  affairs  into,  and  the 
certainty  there  would  be  of  bringing  about  that  litigation 
which  he  so  frequently  expressed  a  desire  to  avoid.  If  I 
were  to  accept  the  theory  that  he  took  out  this  will  with 
the  idea  of  altering  it,  I  should  then  rather  come  to  the 
conclusion  that,  with  the  idea  of  altering  it,  he  had  lost  it, 
having  so  taken  it  out,  rather  than  that  he  had  taken  it  out 
to  destroy  it.  That  he,  having  made  this  disposition  of  his 
property,  should  take  out  the  will  and  destroy  it,  without 
substituting  in  its  place  any  other  disposition,  above  all 
that  he  should  keep  that  destruction  concealed  from  all 
those  about  him,  is  what  I  cannot  believe.  Having  now 
resting  upon  me  the  responsibility  of  coming  to  a  conclu- 
sion upon  this  question  of  fact,  I  come  rather  to  the  con- 
clusion that  his  declarations  down  to  the  latest  period  of 
his  life  show  that  he  died  under  the  belief  that  that  will 
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was  still  in  existence,  and  rebut  the  presumption  that  he 
had  revoked  it. 

Now  let  me,  in  conclusion,  call  attention  to  a  passage  in 
Lord  *St.  Leonards'  own'  work  which -has  a  bearing  [204 
upon  this  subject,  and  it  shows  how  the  wisest  of  men  may 
be  mistaken,  as  I  think,  in  the  advice  which  they  give  to 
others.  I  may  also  say  this  case  illustrates  the  false  se- 
curity in  which  Lord  St.  Leonards  lived,  and  in  which  I 
dare  say  almost  all  of  us  live.  He  and  the  other  members 
of  his  lamily  believed  that  this  will  was  secure  from  the 
hands  and  eyes  of  either  the  curious  or  dishonest.  It  was 
thought  that  the  only  means  of  access  to  it  was  by  the  use 
of  the  key  which  Lord  St.  Leonards  carried  about  him, 
and  that  there  were  no  means  of  access  to  any  other  key 
which  would  open  the  box,  whereas  in  fact  it  turned  out 
that  there  wer#  no  less  than  four  keys  in  that  house  by 
which  anybody  so  minded.might  have  opened  the  escritoire, 
and  so  have  obtained  access  to  the  key  which  would  open 
the  will  box.  I  was  about  to  call  attention  to  what  Lord 
St.  Leonards  say^  upon  another  subject.  Believing  as  I  do 
that  this  will  has  been  lost,  and  not  destroyed  by  tne  testa- 
tor's  hands,  that  the  loss  has  arisen  from  the  insecurity  of 
the  custody,  safe  as  it  seemed  to  all  concerned,  in  which  it 
was  placed,  it  is  well  that  it  should  be  known — and  I  par- 
ticularly desire  that  it  should  be  made  public — that  the  law 
has  provided  a  means  of  obtaining  as  nearly  a  certainty  as 
can  be  obtained  in  human  affairs,  that  a  will  will  be  forth- 
coming at  the  death  of  a  testator,  because  it  has  been  pro- 
vided by  20  &  21  Vict.  c.  77,  s.  91,  that  wills  may  be 
deposited  at  the  registry  of  this  court,  sealed  and  sacred, 
so  that  thBir  contents  will  never  be  known  to  any  one  until 
the  proper  time  arrives,  namely,  the  death  of  the  testator. 
Upon  the  payment  of  a  small  fee,  as  I  have  said,  wills  may 
be  deposited  at  the  registry  of  the  court,  and  there  kept 
with  almost  certain  security  until  the  proper  time  arrives 
for  the  opening  of  them  ;  yet  I  regret  to  say  that,  during 
the  year  1872-73,  there  were  only  seven  instances  of  this 
opportunity  being  made  use  of.  During  the  year  1873-74 
there  were  nine  cases;  in  the  year  1874-75  there  have  been 
seventeen  instances.  Lord  St.  Leonards,  observing  upon 
this,  says,  in  his  Handy  Book  on  Property  Law,  p.  261, 
the  act  which  establishes  this  court  ''provides  not  only 
for  the  custody  of  your  will  after  your  death,  but  di- 
rects that  convenient  depositories  shall  be  provided,  un- 
der the  control  of  the  court,  for  all  such  wills  of  livipg  joer- 
sons  as  shall  *be  deposited  therein  for  safe  custody,    [205 
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and  that  all  persons  may  deposit  their  wills  in  such  deposi- 
tory upon  payment  of  such  fees  and  under  such  regula- 
tions as  the  judge  of  the  court  shall  by  order  direct.  If 
you  are  likely  from  time  to  time  to  alter  your  will,  I  should 
advise  you  not  to  place  it  in  this  depositorv,  for  the  will 
deposited  must  remain  there  until  your  death."  I  think  it 
is  to  be  regretted  that  that  advice  was  given,  because  if  a 
will  is  deposited  at  the  registry  it  still  would  be  ajpen  for 
anybodv  to  alter  his  will. 

That  brings  me  to  a  conclusion  of  the  observations  I  have 
to  make ;  and  the  result  .is  that  I  find,  as  a  fact,  that  the  will 
of  1870  was  duly  executed  and  attested ;  that  the  several 
codicils  were  also  duly  executed  and  attested ;  and  I  fur- 
ther find  that  the  contents  of  the  will  were  as  set  oat  in  the 
declaration,  with  the  exception  I  have  mentioned.  That 
brin^  to  a  conclusion  the  duties  which  I  haf^e  to  discharge 
in  this  case  to-day. 

On  the  7th  of  December,  an  ex  parte  application  was  made 
to  the  court  on  behalf  of  Lord  St.  Leonards  to  extend  the 
period  of  fourteen  days,  limited  by  the  Probate  Court  Rules 
of  July  30,  1862,  for  applying  for  a  rehearing.  The  court 
enlarged  the  time  to  the  14th  of  December,  and  on  that  day, 
no  application  for  a  rehearing  having  been  m^de, 

Hawkins^  Q.C.,  moved  the  court  to  pronounce  for  the 
contents  of  the  will  as  contained  in  the  amended  declara- 
tion, limited  until  the  original  or  a  more  complete  copy 
should  be  found,  and  also  of  the  eight  codicils. 

Sib  J.  Hannen  (President).  There  is  a  demurrer  on  the 
record,  and  the  matter  must  stand  over  until  the  demurrer 
is  disposed  of. 

Dec.  21.  Sir  J.  Hannen  (President)  delivered  the  fol- 
lowing judgment : 

On  the  tnal  of  this  cause  I  disposed  of  the  issues  of  fact. 
No  question  of  law  arose  on  that  occasion.  I  found  the 
several  issues  in  favor  of  the  plaintiffs,  and  I  am  now 
asked,  on  the  basis  of  those  findings,  to  pronounce  for  tbe 
206]  will  and  codicils  propounded.  *The  defendants  have 
appeared  by  counsel  and  formally  opposed  the  plaintiffs' 
application,  but  no  reason  has  been  suggested  why  my  de- 
.  cision  upon  the  facts  should  be  set  aside,  or  why  1  should 
not  make  the  decree  prayed  for. 

I  have,  however,  first  to  dispose  of  the  demurrer  to  de- 
fendants' 6th  plea.     That  plea  is  as  follows : 

''That  the  said  codicils  respectively  were  intended  by 
the  said  decased  to  be  dependent  upon  and  operate  in  con- 
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1  unction  with  the  will  in  the  declaration  mentioned,  and  to 
Lave  no  force  or  effect  apart  therefrom,  and  together  with 
such  will  to  form,  and  does  form,  one  complete  testament- 
ary instrument  and  disposition,  and  that  tne  said  deceased 
duly  revoked  the  said  codicils  respectively  by  destroying 
the  said  will  with  the  intention  of  revoking  tqe  said  com- 
plete testamentary  instrument  and  disposition." 

The  plaintiffs  demurred  to  this  plea>  on  the  ground  that 
it  does  not  aver  that  the  codicils  have  been  revoked  in  any 
of  the  modes  indicated  by  1  Vict.  c.  26,  as  the  only  modes 
by  which  testamentary  papers  can  be  revoked.  I  have 
found  that  the  plea  was  not  proved  in  fact.  As  the  demur- 
rer has  not  been  argued  before  me,  I  do  not  think  that  I  am 
called  upon  to  give  my  reasons  in  detairfor  the  judgment 
I  am  about  to  pronounce,  and  I  shall  confine  myself  to  the 
simple  statement  that,  in  my  opinion,  the  plea  is  good  in 
law.  I  therefore  overrule  the  demurrer,  and  pronounce 
for  the  will  and  codicils  propounded. 

With  regard  to  the  costs  of  the  suit,  I  think  that  the  loss 
of  the  will  must  be  regarded  as  a  misfortune  which  rendered 
this  litigation  necessary,*  and  I  therefore  allow  the  costs  of 
the  defence  out  of  the  estate,  but  I  see  no  reason  for  depart- 
ing from  the  ordinary  rule  of  the  court  that  one  set  of  costs 
only  be  .allowed,  as  the  interests  of  the  several  interveners, 
though  diflferent,  were  not  conflicting  with  those  ef  the  de- 
fendants, and  did  not  require  diflferent  evidence,  if  evidence 
had  been  given  in  opposition  to  the  will  or  codicils,  or  call 
for  diflferent  arguments. 

The  order  made  on  the  25th  of  November  (so  far  as  ma- 
terial) was  as  follows:  "This  court  doth  order  that  the 
declaration  *filed  in  this  cause  be  amended,  and,  the  [207 
same  having  been  amended  at  the  sitting  of  the  court,  this 
court  doth  find  that  the  Right  Honorable  Edward  Burten- 
shaw.  Lord  St.  Leonards,  the  deceased  in  this  cause,  made 
and  duly  executed  his  last  will  and  testament,  bearing  date 
on  or  about  the  13th  of  January,  1870,  and  that  the  contents 
thereof  were  in  substance  or  to  the  effect  set  forth  in  the 
third  paragraph  of  the  declaration  as  amended;  and  that 
the  said  deceased  also  made  and  duly  executed  eight  codi- 
cils to  the  said  will"  (mentioning  their  dates),  ''the  said 
will  and  codicils  having  been  propounded  in  this  cause  on 
behalf  of  the  plaintiffs,  the  executors  therein  named,  and 
that  the  said  will  and  codicils  were  not,  nor  were  either  of 
them,  revoked  at  the  death  of  the  said  deceased." 

The  decree  or  order  made  on  the  21st  of  December,  1875, 


502  PROBATE  DIVISION.  [Vol.  I. 

ISIQ  Sugden  y.  Lord  St.  Leonards. 

was  (so  far  as  material),  as  follows:  "It  is  ordered  by  the 
court  that  the  demurrer  of  the  plaintiffs  to  the  5th  plea  of 
the  defendants  be  overruled,  and  pronounced  that  the  said 
5th  plea  was  good  in  law  and,  on  the  application  on  behalf 
of  tne  plaintiffs  for  a  decree,  this  court  doth  pronounce  and 
declare  for  Ijbe  force  and  validity  of  the  last  will  and  testa- 
ment of  the  Right  Hon.  Edward  Burtenshaw,  Lord  St. 
Leonards,  the  deceased  in  this  cause,  bearing  date  on  or 
about  the  13th  of  January,  1870,  and  for  the  contents 
thereof  as  in  substance  or  in  effect  set  forth  in  the  third 
paragraph,  as  amended,  of  the  declaration  filed  in  this 
cause  on  behalf  of  the  plaintiffs,  and  also  for  the  force  and 
validity  of  the  eight  codicils  tq  the  said  will." 

On  the  20th  of  January,  1876,  the  testator's  grandson, 
Lord  St.  Leonards,  and  his  brothers  and  sisters,  gave  notice 
of  aj)peal  from  so  mnch  of  the  judgment  and  decree  of  the 
President  of  the  Probate  Division  as  pronounced  for  the 
force  and  validity  of  the  will  of  the  13th  of  January,  1870, 
and  for  the  contents  thereof,  as  in  substance  or  in  effect  set 
forth  in  the  declaration,  and  for  the  force  and  validity  of 
the  eight  codicils. 

An  appeal  was  also  brought  by  Mr.  and  Mrs.  Henderson. 
The  appeals  came  on  to  be  heard  on  the  7th  of  March,  1876. 
On  the  opening  of  the  appeals, 

Hawkins^  Q.C.,  Inderwick^  Q.C.,  and  Dr.  Tristram^  for 
208]  the  plaintiffs,  *took  the  preliminary  objection  that 
there  could  be  no  appeal  from  the  finding  of  the  Probate 
Court  on  the  questions  of  fact. 

The  appeal  must  be  limited  to  questions  of  law  arising 
upon  the  decree  pronounced  on  the  21st  of  December,  the 

Srevious  finding  of  the  President  on  the  25th  of  November 
eing  taken  as  conclusive.  That  finding  is  like  the  finding 
of  a  jury;  it  is  conclusive,  unless  the  proper  steps  have 
been  taken  to  set  it  aside.  The  proper  course  would  have 
been  to  apply  to  the  judge  for  a  rehearing  under  Rule  60 
of  the  Probate  Court  Orders  of  the  30th  of  July,  1862, 
which  rule  provides  that  '*An  application  for  a  rehearing 
of  a  cause  neard  before  the  judge  without  a  jury,  and  in 
which  evidence  has  been  given  viva  voce,  may  be  made  by 
motion  within -fourteen  days  from  the  day  on  which  the 
same  was  heard."  Rule  89  enables  the  court  to  extend  the 
time  for  making  the  application.  Here  the  plaintiffs  ap- 
plied for  and  obtained  an  extended  time,  but  they  made  no 
application  for  a  rehearing  within  the  extended  time — s.  35 
of  the  Act  (20  &  21  Vict.  c.  77),  regulates  the  mode  of  trial, 
and  s.  39  gives  a  right  of  appeal  to  the  House  of  Lords. 
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By  the  Judicature  Act  of  1873,  the  jurisdiction  of  the  Pro- 
bate Court  is  transferred  to  the  High  Court  of  Justice,  and 
B.  22  of  that  act  provides  that  causes  pending  when  the 
act  came  into  operation  shall  be  continued  in  the  High 
Court  and  the  Court  of  Appeal  according  to  the  old  or  the 
new  procedure  as  the  courts  may  think  lit  to  direct.  Un- 
der this  section  the  President  of  the  Probate  Court  made  an 
order  that  pending  causes  should  be  continued  according  to 
the  old  practice.  Then  s.  18  of  the  Judicature  Act  of  1875 
provides  that  the  Rules  and  Orders  in  force  in  the  Probate 
Court  at  the  commencement  of  the  act  are  to  remain  in  force 
in  the  High  Court  until  altered  or  amended.  Section  19  of 
the  act  of  1873,  it  is  true,  provides  that  the  Court  of  Appeal 
.  shall  have  power  to  hear  appeals  from  any  judgment  or 
order  of  the  High  Court  (with  certain  exceptions),  but  this 
finding  on  a  question  of  fact  is  not  a  judgment  or  order  of 
the  court. 

[Mellish,  L.J.:  Order  LVIII,  Rule  14,  of  the  Rules 
of  the  Supreme  Court,  provides  that  "no  interlocutorv 
order  or  rule  from  which  there  has  been  no  appeal  shall 
operate  so  as  to  bar  or  prejudice  the  Court  of  Appeal  from 
giving  such  decision  upon  the  *appeal  as  may  seem  [209 
pst."  The  object  of  tuis  was  to  prevent  parties  being  pre- 
judiced by  their  having  omitted  to  appeal  from  an  inter- 
locutory order.  The  whole  thing  was  to  be  open  on  the 
merits  before  the  Court  of  Appeal.  We  have  held  in 
several  cases  that,  till  an  appeal  is  brought,  there  is  noth- 
ing pending  in  the  Court  of  Appeal.] 

But  our  contention  is,  that  the  finding  on  the  facts  is  not 
an  order  of  the  court  at  all. 

[Jessel,  M.R.:  All  orders  made  by  the  judges  of  the 
Court  of  Chancery  were  made  in  this  way,  and  yet  it  was 
never  doubted  that  an  appeal  could  be  brought  from  their 
decisions  both  on  the  facts  und  on  the  law. 

James,  L.J.:  Your  argument  is  that  the  verdict  of  the 
judge  is  binding  to  the  same  extent  as  the  verdict  of  the 
]urv  would  have  been  if  the  cause  had  been  tried  by  a  jury;] 

"f hat  is  our  argument. 

[CocKBURN,  C.J. :  At  present  I  fail  to  see  any  distinction 
between  the  findings  of  fact  when  made  by  a  jury  and  when 
made  by  a  judge. 

Jessel,  M.R.:  I  understand  Rule  60  of  the  Probate 
Orders  to  be  only  potential.  It  does  not  say  that  if  no 
application  is  made  for  a  rehearing  the  parties  are  finally 
bound.  J 

Then  Order  XXXIX,  Rule  1,  of  the  Rules  of  the  Supreme 
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Courl  provides  that,  in  order  to  obtain  any  new  trial  of  any 
cause  tried  in  the  Queen's  Bench,  Common  Pleas,  or  Ex- 
cliequer  Divisions,  an  application  must  be  made  for  the 
purpose  to  a  Divisional  Court.  This  rule  does  not  apply  in 
terms  to  the  Probate  Division,  but  the  Probate  Court  rules 
remain  in  force.  Tommey  v.  White  (*)  supports  our  conten- 
tion, and  so  does  Femie  v.  Young  (').  In  that  case  ques- 
tions of  fact  had  been  tried  before  a  Vice-Chancellor  without 
a  jurv.  He  made  certain  findings  of  facL  and  his  decree, 
dated  some  days  afterwards,  referred  only  to  the  findings 
and  not  to  the  evidence  upon  which  they  were  based.  It 
was  .held  that  the  House  of  Lords  could  look  only  at  the 
decree,  there  having  been  no  motion  for  a  new  trial.  In  the 
present  case  the  appeal  is  against  the  decree  only ;  there  is  , 
no  appeal  from  the  findings. 

[James,  L.  J. :  If  there  had  been  a  change  of  the  indi vid- 
210]  Tial  *iudge  between  the  finding  of  the  facts  and  the 
subsequent  decree,  the  new  judge  would  have  had  to  base 
his  decree  upon  the  findings  of  his  predecessor. 

CocKBUBN,  C.  J. :  If  a  case  were  tried  at  the  assizes,  as  is 
often  done,  by  a  judge  without  a  jury,  and  an  application 
were  afterwards  made  for  a  new  trial  on  the  ground  that  the 
finding  of  the  jud^e  was  against  the  weight  of  the  evidence ; 
if  the  court  thougnt  the  finding  of  the  judge  wrong,  still  it 
could  only  order  a  new  trial. 

Mellish,  L.J.:  In  the  Court  of  Chancery  there  was 
always  an  appeal  on  the  facts  as  well  as  the  law.  Now,  the 
same  rules  apply  to  all  the  Divisions  of  the  High  Court.  If, 
then,  we  accede  to  your  argument,  shall  we  not,  in  effect, 
be  holding  that  there  is  no  longer  any  appeal  from  a  decision 
of  a  Vice-Chancellor  on  a  question  of  fact  ?] 

Our  argument  is  founded  mainly  on  the  Probate  Ccturt 
Bules,  which,  we  say,  remain  in  force.  Rule  60  provides 
for  a  rehearing  only  when  the  evidence  has  been  given  mva 
voce.  If  the  evidence  had  been  given  by  affidavit  there 
would  be  no  object  in  having  a  rehearing  by  the  same  judge, 
because  the  written  evidence  would  come  before  the  Court 
of  Appeal  just  as  it  did  before  the  judge  at  the  original  hear- 
ing, wnereas  in  viva  voce  evidence  a  great  deal  depends  on 
the  demeanor  of  the  witness. 

Sir  H,  Giffardy  S.G.  (Dr.  Deane^  Q.C.,  and  Bayford^ 
with  him),  for  Lord  St.  Leonards,  and  some  of  his  brothers 
and  sisters.  The  Court  of  Probate,  like  the  Court  of  Chan- 
cery, had  jurisdiction  to  try  questions  of  fact  without  a  jury. 
In  the  courts  of  common  law  this  was  not  so  ;  the  issues  of 

(>)  6  CI.  A  F.,  786.  («)  Law  Rep.,  1  R  L.,  63. 
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fact  were  found  by  a  jury,  and  the  courts  determined  the 
questions  of  law.  The  consequences  of  this  was,  that  in  the 
Court  of  Chancery  appeals,  or  rather  rehearings,  could  be 
had  of  decisions  in  questions  of  fact,  and  the  Court  of  Pro- 
bate stood  in  a  similar  position.  Fernie  v.  Young  (*) 
depended  entirely  upon  the  provisions  of  the  Chancery 
Amendment  Act,  21  &  22  Vict.  c.  27. 

[James,  L.  J.:  The  judges  of  the  Court  of  Chancery  ex- 
ercised a  larger,  discretion  as  to  directing  a  new  trial  than 
a  judge  at  common  law  could  do. 

*Jessel,  M.R.  :  The  judges  of  the  Court  of  Chaur  [211 
eery  acted  without  reservation  by  the  judge  at  the  trial,  be- 
cause it  was  their  own  issue.] 

Under  the  Chancery  Amendment  Act  the  judge  was  ex- 
pressly placed  in  the  position  of  a  jury,  and  hii?  finding  in 
that  character  was  binding  in  the  same  way  as  that  of  a  jury 
would  have  been.  Under  the  Probate  Act  and  Rules,  no 
issues  are  directed  when  the  judge  hears  the  case  without  a 
jury.  The  59th  rule  of  the  rrobate  Court  Orders  provides 
for  a  new  trial  of  an  issue  tried  before  a  jury  ;  the  60th  rule 
provides  for  a  rehearing  of  a  cause  which  has  been  tried  by 
the  pdge  himself.  And  now  under  the  Judicature  Acts 
and  Ilules  all  the  decisions  of  all  the  Divisions  of  the  High 
Court  may  be  appealed  from.  The  decision  of  the  judge  on 
the  facts  was  a  decree  in  the  cause.  The  only  reason  why 
the  final  decree  was  not  at  once  pronounced  was  that  the 
demurrer  was  pending. 

[  Jessel,  M.  K.  :  The  rule  as  to  rehearing  means  a  rehear- 
ing of  the  whole  cause.] 

Yes.  There  is  only  one  proceeding  before  the  judge,  and 
in  an  ordinary  case,  where  there  was  no  demurrer,  the  de- 
cree would  lie  pronounced  at  once  when  the  question  of 
fact  had  been  decided.  No  further  argument  would  take 
place. 

[James,  L.J.:  There  was  only  one  hearing  in  Fernie  v. 
Toung{^),^ 

But  the 'decision  of  the  House  of  Lords  depended  entirely 
on  the  enactments  of  the  Chancery  Amendment  Act,  and 
there,  is  no  analogous  legislation  with  regard  to  the  Probate 
Court. 

[Mellisii,  L.J.:  Would  there,  before  the  Judicature 
Act,  have  been  an  appeal  to  the  House  of  Lords  from  a 
decision  of  the  judge  of  the  Probate  Court  on  a  question 
of  fact  ?] 

Yes,  there  would.     If  this  objection  is  to  prevail  we 

Q)  Law  Rep.,  1  H.  L.,  68. 
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shall  be  deprived  of  the  power  of  appealing  by  a  mere  tech- 
nicality. 

Thesiger^  Q.C.,  and  Bayford^  for  brothers  and  sisters  of 
Lord  St.  Leonards. 

Davey^  Q.C.  (with-  whom  was  O.  Browne^  and  Keogh)^ 
for  Mr.  and  Mrs.  Henderson :  The  fallacy  in  the  argument 
212]  of  the  *plaintiflfs  is  this  :  there  was  no  direction  for 
the  trial  of  any  issues  of  fact ;.  it  was  the  hearing  of  the 
cause.  The  form  of  the  order  of  the  22d  of  June  shows  this. 
The  Probate  Rules  distinguish  between  the  hearing  of  the 
cause  by  the  judge  without  a  jury,  and  the  trial  oi  issues 
by  a  jury.  In  the  latter  case,  Rule  52  provides  that  the 
issues  between  the  parties  are  to  be  prepared  by  the  party 
declaring  and  settled  by  one  of  the  registrars.  There  were 
not  two  proceedings  in  this  case  ;  a  trial  of  issues,  and  after- 
wards the  hearing  of  the  cause,  as  in  Fernie  v.  Young  ('). 
There  was  only  one  proceeding,  the  hearing  of  the  cause. 
Fernie  v.  Young  i^)  is  really  an  authority  in  our  favor.  If 
in  that  case,  instead  of  issues  having  been  directed  to  be 
tried,  the  court  had  heard  the  cause  upon  affidavit,  or  upon 
mvavoce  evidence,  the  Court  of  Appeal  and  the  House  of 
Lords  would  have  felt  no  difficulty  m  reviewing  the  decision 
of  the  judge  on  the  evidence  as  well  as  on  the  law. 

[James,  L.J.:  What  is  the  meaning  of  the  words  "evi- 
dence given  viva  voce^'*^  in  Rule  60  ?] 

The  court,  after  hearing  the  viva  voce  evidence,  might 
wish  to  read  over  the  shorthand  writer's  notes  of  it,  and 
to  have  an  opportunity  of  considering  the  effect  to  be 
given  to  it. 

[Melljsh,  L.J.:  Fresh  evidence  might  have  been  dis- 
covered, or  one  of  the  parties  might  have  been  taken  by 
surprise  by  some  particular  evidence  adduced  by  the  other 
party.  These  would  be  grounds  for  a  rehearing,  not  for  an 
appeal. 

CocKBURN,  C.J.:    You  say  that  you  may  apply  to  the 
.  iudge  upon  the  chance  of  his  reversing  his  former  decision, 
but  it  is  not  obligatory  on  you  to  do  so.     You  may,  if  you 
please,  appeal  at  once  to  the  higher  court.  ] 

That  is  what  is  suggested. 

CocKBURN,  C.J.:  1  think  we  have  all  now  come  to  this 
conclusion,  that  it  is  optional  with  the  parties,  if  they  think 
it  would  be  advantageous  that  the  judge  should  reconsider 
the  evidence  with  a  view  to  the  decision  of  the  facts,  to 
apply  to  him  for  that  purpose;  but  it  is  not  obligatory  on 
them  to  do  so.     They  may,  if  they  please,  treat  his  decision 

0)  Law  Rep.,  1  H.  L.,  63. 
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on  the  facts  as  a  final  decree  in  the  cause  and  appeal  from 
it  at  once. 

*Jessel,  M.R.,  James  and  Mellish,  KJJ.,  and  [213 
Baggallay,  J.  a.  5  concurred. 

The  evidence  was  then  read,  and  th^  argument  proceeded 
on  the  merits. 

Sir  H.  Giffardy  S.G.  (Dr.  Deane^  Q.C.,  and  Bayford^ 
with  him),  for  Lord  St.  Leonards :  Probate  cannot  be  granted 
of  that  which  is  admitted  to  be  imperfect,  which  is  admitted 
not  to  be  the  whole  of  the  will.  It  is  admitted  that  the  will 
contained  some  le^cies  (the  amount  does  not  signify)  which 
are  not  disclosed  m  the  document  which  is  propounded  for 

})robate.  It  is  admitted  that  there  were  ultimate  remainders 
imited  of  the  real  estates  which  Miss  Sugden  cannot  re- 
member. There  is  a  difference  with  respect  to  legacies  of 
Personal  estate  and  limitations  of  real  estate.  Before  the 
'robate  Court  Act  of  1857,  a  person  to  whom,  for  instance, 
a  life  estate  in  land  was  devised  could  have  recovered  in 
ejectment  against  the  heir,  the  question  of  the  subsequent 
limitations  being  left  undetermined.  But  under  the  l*ro- 
bate  Court  Act,  the  heir  is  cited  and  is  bound  by  the  pro- 
bate in  respect  of  the  whole  instrument.  As  to  the  legacies, 
to  the  extent  to  which  they  are  omitted  and  the  residue 
thereby  increased,  the  intentions  of  the  testator  are  defeated 
by  admitting  the  document  to  proof. 

[James,  L.J.:  If  a  legacy  fails  from  any  cause,  that 
enures  to  the  benefit  of  the  residuary  legatee.  The  next  of 
kin  have  no  interest  in  the  question.  J 

The  question  is,  whether  this  document  is  that  which  the 
testator  intended  to  operate. 

[CocKBiTRN,  C.J.:'  Suppose  a  will  to  have  been  partly 
destroyed  by  fire  or  otherwise,  is  no  effect  to  be  given  to 
that  part  which  is  left  ?] 

If  a  material  portion  had  been  destroyed,  the  effect  of 
which  could  not  be  ascertained  by  other  evidence,  the  part 
which  remained  could  not  be  admitted  to  probate.  There 
is  no  case  in  which  a  portion  of  a  will  has  been  admitted  ;  in 
every  case  of  the  kind  the  substance  of  the  whole  will  has 
been  proved. 

[Jessel,  M.R.:  Is  there  any  case  in  which  a  portion  of 
a  will  has  been  offered  for  probate,  and  probate  has  been 
refused  ?] 

*In  Montefiore  v.  Montefiore  (*),  probate  was  re-  [214 
fused  of  an  instrument  which  had  been  written  to  a  certain 
extent  by  the  testator,  but  not  finished. 

(')  2  Ad.,  354. 
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[Jessel,  M.R.:  You  could  not  tell  what  he  intended  to 
write  before  he  had  finished  writing. 

James,  L.  J.  The  ratio  decidendi  was  that  the  court  was 
not  satisfied  that  there  was  evidence  that  the  testator  had 
come  to  a  final  resolution.] 

The  principle  was  that  the  court  must  be  satisfied  what 
the  intentions  of  the  testator  were.  If  a  part  of  a  will  be 
struck  out,  to  that  extent  you  are  doing  that  which  Ihe  tes- 
tator did  not  intend  to  do.  In  this  case  it  is  said  that  the 
omitted  legacies  were  of  trifling  amount,  but  the  same  prin- 
ciple would  apply  if  they  had  amounted  to  two-thirds  oi  the 
estate.  The  duty  of  the  court  is  simply  to  ffive  effect  to  the 
testator's  will.  Then,  in  the  second  place,  there  is  not  saflB- 
cient  evidence  to  rebut  the  legal  presumption  that  when  a 
testator's  will  has  been  traced  to  nis  custody,  and  it  is  not 
to  be  found  at  his  death,  he  has  destroyed  it  animo  revo- 
candi.  In  the  absence  of  evidence,  the  court  will  not  pre- 
sume that  the  will  has  been  abstracted  fraudulently  or 
criminally. 

[CocKBURN,  C.J.:  You  must  take  into  account  the  im- 
probability of  a  man  like  Lord  St.  Leonards  destroying  his 
will,  and  doing  so  with  the  intention  of  dying  intestate.  I 
agree  with  you  that  we  are  not  to  presume  crime,  but,  on 
the  other  hand,  we  are  not  to  presume  imbecility.  In  sub- 
stance, we  have  Lord  St.  Leonards,  down  to  the  veyy  last 
moment  of  his  life,  saying,  "I  have  made  all  the  testament- 
ary dispositions  which  a  careful  man  ought  to  make,  which 
a  father  ought  to  make  for  his  family,  and  I  die  in  peace 
with  that  conviction."  Are  we  to  discard  all  that,  and, 
simply  upon  the  ground  that  crime  is  not  to  be  presumed,  to 
say  that  the  will  must  have  been  destroyed  by  him  %] 

The  onus  of  proof  lies  on  those  who  set  up  the  will. 

[Jessel,  M.K.:  By  the  20th  section  oi  the  Wills  Act 
the  onus  is  thrown  on  those  who  seek  to  show  that  the  tes- 
tator has  destroyed  his  will  with  the  intention  of  revoking 
it.  The  whole  of  the  evidence  must  be  taken  together  to 
215]  see  whether  it  raises  a  *presumption  that  the  will 
was  destroyed  by  the  testator  with  the  intention  of  revok- 
ing it.] 

In  Brown  v.  Brown  (*)  Lord  Campbell  said  that,  in  the 
absence  of  rebutting  facts,  it  was  a  presumptio  juris  that 
the  testator  had  cancelled  the  will  himself. 

[CocKBURN,  C.J.:  We  are  all  of  one  mind  that  it  is  im- 
possible to  come  to  the  conclusion  that  Lord  St.  Leonards 
destroyed  his  will  intending  to  revoke  it.] 

O  8  E.  A  B.,  876,  884,  886 ;  27  L.  J.  (Q.B.),  173. 
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It  might  have  been  destroyed  with  the  intention  of  making 
another,  and  death  might  have  surprised  him  before  he  had 
carried  out  his  intention. 

Thesiger^  Q.C.,  and  Bayford^  for  brothers  and  sisters  of 
Lord  St.  Leonards. 

Daoey^  Q.C.  (G'.  Brovme  and  Keogh  with  him),  for  Mr.  and 
Mrs.  Henderson :  The  will  ought  not  to  be  established  upon 
the  sole  testimony  of  one  of  the  residuary  legatees.  Tnere 
is  no  other  legal  evidence  of  the  contents.  No  declarations 
made  by  the  testator  after  the  date  of  his  will  are  admis- 
sible as  evidence  of  its  contents. 

FJessel,  M.R.:  If  they  are  adnaissible  to  show  that  the 
will  had  not  been  revoked,  are  they  not,  when  once  admitted, 
evidence  for  all  purposes  ?] 

They  are  not  evidence.  And,  further,  all  declarations 
made  by  the  testator  from  the  13th  of  January,  1870,  the 
day  on  which  he  executed  the  will,  to  the  20th  of  August, 
1873,  the  last  day  on  which,  unquestionably,  it  was  in  ex- 
istence and  unrevoked,  are  inadmissible  as  evidence  for  any 
purpose  whatever.  In  order  to  admit  them  as  evidence  of 
adherence  to  the  will,  it  must  first  be  shown  that  the  will 
was  lost  at  the  time  when  they  were  made.  In  Doe  v. 
PalTner  (*)  there  is  a  dictum  of  Lord  Campbell  in  support 
of  this  proposition,  and  Quick  v.  Quick  (')  is  a  direct  autnor- 
ity  on  the  point.  Staines  v.  Stewart  (")  is  another  case  in 
point.  In  Hill  v.  Wilson  (*)  this  court  refused  to  admit  a 
claim  against  the  estate  of  a  dead  man  on  the  unsupported 
*oath  of  one  interested  witness  whose  character  was  [216 
irreproachable. 

[James,  L.J.:  On  the  other  hand,  there  is  danger  of  a 
will  being  destroyed  when  there  is  only  one  person  who  can 
prove  its  contents. 

Jessel,  M.  R.  :  If  a  will  was  purposely  destroyed  by  an 
heir-at-law,  it  would  be  a  very  shocking  result  if  the  evi- 
dence of  one  person  who  alone  had  read  it  could  not  be  ad- 
mitted to  prove  the  contents.] 

At  any  rate,  the  decree  ought  to  be  varied  by  giving  us 
costs  out  of  the  estate.  The  decree  gives  only  one  set  of 
costs  to  the  defendants. 

Hawkins^  Q.C,  and  Inderwick^  Q.C.  (Dr.  Tristram  with 
them),  for  the  plaintiffs,  were  directed  by  the  court  to  con- 
fine their  argument  in  the  first  instance  to  the  (question 
whether  the  testator's  declarations  were  admissible  as 
secondary  evidence  of  the  contents  of  the  will. 

0)  16  Q.  B.,  747 ;  20  L.  J.  (Q.B.),  867.  (»)  2  Sw.  A  Tr.,  820. 

O  8  Sw.  <&  Tr.,  442;  88  L.  J.  (P.  M.  <&  A.),  146.    (*)  Law  Rep.,  8  Ch.,  888. 
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No  objection  was  raised  to  the  admissibility  of  the  evi- 
dence in  the  court  below,  and  being  admitted  for  one  pur- 
pose, viz.,  to  show  that  the  will  had  not  been  revoked,  it 
can  be  used  as  evidence  on  all  the  questions  at  issue.  Evi- 
dence once  legitimately  introduced  tor  one  purpose  may  be 
used  for  the  purpose  of  corroborating  the  evidence  on  some 
other  fact,  though  it  would  not  per  se  have  been  enough  to 
establish  that  fact.  For  instance,  under  the  old  law,  though 
a  document  could  not  be  put  in  evidence  merely  for  the 
purpose  of  proving  handwriting,  yet,  if  it  could  be  intro- 
duced for  any  legitimate  purpose,  the  jury  had  a  right  to 
look  at  it,  and  then  they  could  form  a  judgment  from  a 
comparison  of  the  handwriting.  Then  Doe  v.  Palmer  (')  is 
an  authority  for  admitting  the  declarations  before  the  date 
of  the  will,  and  Quick  v.  Quick  (')  is  not  binding  on  the 
Court  of  Appeal.  And,  in  principle,  what  difference  is 
there  between  tlie  case  where  a  man  who  is  just  about  to 
execute  his  will  writes  to  a  friend,  ' '  My  attorney  is  here, 
and  I  am  just  going  to  execute  my  will,  in  which  I  have 
made  such  a  provision  for  A.  B.,"  and  the  case  where,  the 
moment  after  a  man  has  executed  his  will,  he  writes  to  a 
217]  friend  to  the  same  *effect?  If  there  is  a  difference, 
it  is  in  favor  of  admitting  the  declaration,  "I  have  done 
this,"  rather  than  that  wliich  only  amounts  to  saying,  "I 
intend  to  do  it."  If  a*  testator  said,  years  after  the  execu- 
tion of  his  will,  *'I  have  provided  for  this  or  that  relation," 
that  of  course  would  not  be  such  strong  evidence  as  a  dec- 
lamtion  made  immediately  after  the  execution,  but  a  dec- 
laration made  immediately,  or  soon  afterwards,  must  carry 
much  greater  weight  than  one  made  several  months  before. 

[The  following  cases  were  also  referred  to :  Johnson  v. 
Lyford  (') ;  Keen  v.  Keen{*) ;  In  the  Goods  of  Sykes  (*).] 

Davey^  Q.C.,  in  reply. 

Cur.  ado.  vult 

Mar.  13.  Cockbubn,  C.J.:  This  is  an  appeal  against  a 
decree  of  the  President  of  the  Probate  Division,  granting 
probate  of  a  paper  purporting  to  be  the  substance  of  the 
will  of  the  late  Lord  St.  Leonards.  The  will  was  last  seen 
on  the  20th  of  August,  1878 ;  the  death  of  the  testator  took 
place  on  the  29th  of  January,  1875.  The  will  was  kept  in  a 
small  box  placed  on  the  floor  of  a  room  called  the  saloon, 
on  the  ground  floor  of  the  testator's  house.     Upon  his  death 
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it  was  looked  for  in  that  box  by  the  solicitor  employed  by 
the  executors,  and  it  could  not  be  found.  Several  questions 
arise  upon  this  state  of  facts.  In  the  first  place,  was  the 
will  destroyed  by  the  testator  animo  revocandi  or  not; 
secondly,  can  secondary  evidence  be  given  of  its  contents ; 
thirdly,  if  so,  have  we  satisfactory  evidence  of  the  contents  ; 
and  lastly,  if  the  evidence  is  satisfactory,  so  far  as  it  goes, 
but  not  altogether  complete,  ought  probate  to  be  granted, 
BO  far  as  the  evidence  wnich  we  have  before  us  shows  what 
were  the  contents? 

Now,  where  a  will  is  shown  to  have  been  in  the  custody 
of  a  testator,  and  is  not  found  at  his  death,  the  well-known 
presumption  arises  that  the  will  has  been  destroyed  by  the 
testator  for  the  purpose  of  revoking  it,  but  of  course  that 
presumption  may  be  rebutted  by  the  facts.  Although 
presumptio  JuriSj  it  is  not  presumptio  de  jure^  and  of 
course  the  presumption  will  be  more  or  *less  strong  [218 
according  to  the  character  of  the  custody  which  the  testator 
had  over  the  will. 

Now  here  we  have  to  observe  that  the  custody  was  any- 
thing but  a  close  custody.  The  box  was  kept  in  a  room  on 
the  ground  floor,  common  not  only  to  the  inmates  of  the 
house,  but  to  any  one  who  had  obtained  access  to  it.  It 
was  kept  in  a  common  box,  easily  opened,  and  the  key  was 
kept  in  an  escritoire  not  always  under  lock  and  key.  It 
is  m  evidence,  that  of  the  different  keys  in  the  house  there 
were  no  less  than  five  by  which  the  escritoire  might  be 
opened,  and  the  will  was,  no  doubt,  known  to  the  inmates 
oi  the  house,  or  to  those  who  had  been  its  inmates,  as  being 
kept  in  this  box,  for,  as  a  matter  of  fact.  Lord  St.  Leonards 
was  constantly,  or,  at  all  events,  frequently,  engaged  in 
making  wills  or  codicils,  testamentary  dispositions  of  one 
sort  or  another,  and  upon  all  these  occasions  some  of  the 
servants  of  the  house  were  called  in  to  witness  the  execution 
of  the  testamentary  document,  and,  therefore,  would  well 
know  that  the  box  was  the  place  for  the  deposit  of  the 
testamentary  papers  of  Lord  St.  Leonards. 

Next  comes  the  question  whether  it  is  or  is  not  probable 
that  the  will  should  have  been  destroyed  by  the  testator, 
and  here  we  must  look  at  the  position  and  character  of  the 
man.  It  would  be  difficult  to  find  a  more  methodical  man 
of  business  than  the  late  Lord  St.  Leonards;  it  would  be 
difficult  to  find  any  one  who  had  a  deeper  sense  of  the  im- 
portance of  testamentary  dispositions.  We  find  that  be- 
tween 1867  atid  1873  he  made  no  less  than  two  wills  and 
eight  codicils.     He  always  exhibited  the  greatest  possible 
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anxiety  to  make  a  proper  provision  for  the  members  of  his 
family,  and  more  especially  for  his  daughter,  Miss  Sugden, 
for  whom  it  is  quite  clear  that  he  entertained  the  warmest 
and  fondest  affection,  and  who  would  be  left  wholly  un- 
provided for  in  the  absence  of  testamentary  provision  made 
m  her  favor.  He  upon  all  occasions  expressed  a  deep  sense 
of  the  duty,  which  every  man  ought  to  act  upon,  of  making 
testamentary  provision  for  those  who  were  dependent  upon 
him.  We  know,  also,  although,  of  course,  we  might  have 
presumed  it  independently  of  any  specific  knowledge  of  the 
fact,  that  he  was  quite  alive  to  the  danger  of  destroying  one 
will  with  the  view  of  making  another,  and  of  the  necessity 
219]  of  making  a  *will,  as  it  were,  una  fiatu^  to  prevent 
the  possibility  of  any  question  arising  as  to  his  intention. 
It  must  be  remembered  that  it  is  in  evidence  that  upon  two 
occasions  when  he  was  making  his  Will,  in  1867  and  1870, 
there  was  the  greatest  difficulty  in  prevailing  upon  him  to 
take  refreshment,  because  he  would  not  be  interrupted  in 
the  work,  and  he  §ave  as  a  reason  that,  if  anything  should 
happen  to  him  while  the  will  was,  as  it  were,  in  suspense, 
questions  might  afterwards  arise  upon  it. 

Now,  besides  that,  we  have  the  fact  that,  from  the  time 
of  making  his  will  in  1870  down  to  the  time  of  his  death, 
he  was  in  the  constant  habit  of  talking  to  every  one  with 
whom  he  came  into  contact,  most  certainly  to  all  the  inmates 
of  the  house  with  whom  he  was  brought  into  daily  contact, 
of  the  testamentary  provisions  he  had  made,  expressing  his 
satisfaction  at  what  he  had  been  able  to  do  for  the  different 
members  of  his  family,  more  especially  for  Miss  Sugden, 
and  at  his  having  acquired,  by  his  own  professional  powers 
and  exertions,  so  large  an  amount  of  property.  The  pos- 
session of  that  property,  the  disposition  of  that  property, 
and  the  satisfaction  he  felt  in  having  made  provision  for 
the  peerage  which  he  had  founded,  and  for  the  various 
members  of  his  family  who  were  dependent  upon  his 
bounty,  seem  to  have  been  constant  subjects  of  his  thoughts, 
upon  which  his  mind  delighted  to  dwell,  and  also  constant 
topics  of  his  daily  discourse  with  almost  all  the  persons 
with  whom  he  was  brought  into  contact.  It  seems  to  me 
utterly  impossible  to  suppose  that,  jinder  these  circum- 
stances, such  a  man  as  Lord  St.  Leonards  would  voluntarily 
have  destroyed  this  will,  whether  for  the  purpose  of  revok- 
ing it,  or  making  another,  or  for  any  other  purpose  that 
could  be  conceived.  My  mind  revolts  from  arriving  at  any 
such  conclusion,  and  I  feel  bound  to  reject  it. 

Now  the  last  time  the  will  was  seen  was  by  Miss  Sugden, 
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on  the  20th  of  August,  1873.  Lord  St.  Leonards  was  taken 
ill  in  September,  1873,  and  was  confined  to  his  room  from 
that  time  to  Christmas,  1873,  and  during  the  whole  of  that 
time  the  box  was  kept  by  Miss  Sugden,  as  she  t^Us  us,  in  . 
her  own  room  ;  when  he  again  rejoined  the  family  down 
stairs,  she  replaced  the  box  in  the  saloofi,  that  he  might 
not  miss  it,  and  it  remained  there  until  his  last  illness  com- 
menced, in  March,  1874.  It  was  then  again  taken  pos- 
session *of  by  Miss  Sugden,  and  kept  by  her  until  [z20 
Lord  St.  Leonards'  death  ;  therefore  it  could  only  have 
been  got  at  by  him  between  Christmas,  1873,  and  March, 
1874.  Long  after  March,  when  he  was  stricken  with  his 
last  illness,  and  from  which  time  he  was  confined  to  his  own 
bed-room,  he  again  and  again  referred  to  the  various  pro- 
visions he  had  made  by  the  will,  in  other  words  referred  to 
the  will  itself  as  still  subsisting,  and  this  again  adds  to  the 
vast  improbability  of  his  having  destroyed  the  will.  The  ^ 
only  conclusion  I  can  arrive  at  is,  not  that  he  destroyed  ' 
it,  but  that  it  was  clandestinely  got  at  by  somebody  and 
surreptitiously  taken  away ;  who  that  somebody  is,  is  one 
of  those  mysteries  which  time  may  possibljf  solve,  but  which 
at  present  it  would  defy  human  ingenuity  to  say. 

When  the  idea  of  Lord  St.  Leonards  having  himself  de- 
stroyed the  will  is  disposed  of,  the  next  question  which 
presents  itself  is,  whether,  the  will  having  been  lost,  second- 
ary evidence  can  be  given  of  its  contents.  Now,  that 
matter  is  disposed  of  by  the  authority  of  Brown  v.  Brown  (*), 
which,  I  thmk,  has  been  recognized  as  perfectly  sound. 
There  Lord  Campbell  says,  "Parol  evidence  of  the  contents 
of  the  lost  instrument  may  be  received  as  ranch  when  it  is 
a  will  as  if  it  were  any  other  document,"  and  in  that  I,  for 
one,  most  entirely  concur.  The  consequence  of  a  contrary 
ruling  would  be  in  the  highest  degree  mischievous,  it  would 
enable  any  person  who  desired,  from  some  sinister  motive, 
to  frustrate  the  testanientaivy  disposition  of  a  dead  man, 
by  tnerely  getting  possession  of  the  will  to  prevent  the  pos- 
sibility of  the  will  of  the  deceased  being  carried  into  execu- 
tion. No  doubt  the  absence  of  the  will  is  a  serious  fact, 
and  one  which  may  place  the  court,  which  has  to  decide 
whether  the  parol  evidence  of  the  contents  is  right  or  wrong, 
in  a  position  of  considerable  difficulty  ;  but  with  that  diffi- 
culty it  is  the  business  of  the  court  to  grapple,  in  order  that 
effect  may  be  given  to  the  will  made  according  to  the  require- 
ments of  the  statute,  and  which  after  the  testator's  death 
ought  to  be  carried  into  effect. 

(>)  8  E.  <k  B.,  876;  27  L.  J.  (Q.B.),  178. 

17  Exo.  Re:p.  65 
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I  go,  then,  to  the  third  q^uestion,  which  is  whether  we 
have  before  us  sufficient  evidence  of  the  contents  of  the 
will.  This,  undoubtedly,  depends  upon  the  evidence  Miss 
221]  Sugden,  and  I  *inust  say  upon  the  evidence  of  Miss 
Sugden  alone,  to  this  extent,  that,  if  we  had  not  that  evi- 
dence, all  the  otlfer  parol  evidence  in  the  case,  and  even  the 
documentary  evidence,  would  not  enable  us  to  say  that  we 
had  ascertained  the  contents  of  the  will  so  as  to  give  effect  to  it. 

[His  Lordship  stated  the  effect  of  the  will  as  given  by 
Miss  Sugden,  and  proceeded :] 

Now  this  is  the  account  which  Miss  Sugden  gives  us  of 
this  will  of  1870,  which  she  says  was  compounded  of  a  will 
made  in  1867,  and  additions  to  it  in  1870.  She  tells  us  that 
in  1870,  the  testator,  having  in  the  meanwhile,  bought  the 
property  at  Kingsdown  for  £41,000,  and  being  desirous  of 
settling  that  on  his  son  Frank,  made  an  addition  to  his 
^  former  will,  first  taking  off,  as  she  says,  the  attestation 
*  clause,  and,  I  presume,  also  the  signature.  It  is  admitted 
on  both  sides  that  the  veracity  and  honesty  of  purpose  of 
Miss  Sugden  are  beyond  all  question,  and  that,  whether 
she  is  strictly  accurate  or  not  in  the  details  she  has  given 
us,  she  has  spoken  only  with  a  desire  to  tell  the  simple 
truth.  She  may  have  made  mistakes,  and  I  think  she  must 
have  made  some  mistakes,  and  the  imj^ression  on  my  mind 
is  that  she  has  certainly  fallen  into  some  confusion  between 
the  contents  of  the  will  of  1867  and  the  will  of  1870,  or  the 
addition  made  to  it  in  1870,  for  it  seems  to  me  impossible 
to  suppose  that  Lord  St.  Leonards  would  have  omitted  in 
the  will  of  1867,  which,  as  is  represented  by  Miss  Sugden, 
comes  down  to  the  appointment  of  executors,  a  disposition 
of  his  residuary  estate.  I  think  it  is  impossible,  also,  that 
the  legacies  to  the  different  members  of  his  family  should 
not  have  been  thought^  of  and  provided  for  by  him  in  his 
first  will  of  1867.  There  is  a  long  series  of  legacies  given  to 
various  members  of  his  family,  none  of  which  are  mentioned 
in  his  first  will  of  1867.  I  cannot  think  that  he  would  have 
omitted  any  mention  whatever  of  so  many  daughters  and 
their  children,  all  of  whom  are  mentioned,  and  have  legacies 
left  to  them,  in  the  will  of  1870.  But  I  am  bound  to  say 
that  I  attach  very  little  importance  to  any  confusion  upon 
this. head  into  which  Miss  Sugden  may  have  fallen,  rio 
matter  whether  the  dispositions  to  which  1  have  last  ad- 
verted, including  what  is  the  most  material,  namely,  the 
residuary  clauses,  were  in  the  first  will,  or  were  in  the  addi- 
222]  tions,  so  as  to  constitute  *the  second ;  if  we  have 
obtained  the  substance  of  the  will  of  1870,  although  the 
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particular  dispositions  may  not  occur  in  the  precise  order 
stated  by  Miss  Sugden,  if  we  have  got  the  substance,  in  my 
opinion  that  is  abundantly  sufBcient. 

Now  we  have  to  ask  ourselves  how  far,  Miss  Sugden' 3 
veracity  and  honesty  of  purpose  not  being  for  a  single 
moment  questioned,  we  can  place  implicit  reliance  upon 
that  lady's  recollection  of  the  various  testamentary  disposi- 
tions contained  in  the  will  upon  which  she  has  spoKen. 
No  'doubt  the  observation  naturally  presents  itself  that  in 
a  matter  of  this  kind,  with  details  more  or  less  of  a  technical 
character,  it  is  not  likely  that  these  things  should  have 
impressed  themselves  upon  a  lady's  mind,  or  that  she  should 
be  able  to  produce  them  with  anything  like  satisfactory 
accuracy.  Bnt  then  I  think,  as  the  learned  President  of 
the  Probate  Division  has  pointed  out  in  his  luminous  judg- 
ment, we  must  look  at  the  peculiar  position  of  Miss  Sugden, 
and  the  peculiar  training  which  she  had  undergone.  She 
lived  with,  and  devoted  her  life  to  a  great  lawyer,  who  may 
be  said,  literally,  to  have  lived  in  the  law,  who  seems  to 
have  devoted  his  whole  life,  even  to  the  last,  to  the  study 
of  the  law  and  to  the  production  of  those  works  which  are 
so  highly  valued  by  the  profession.  Then  he  was  in  the 
habit  of  employing  Miss  Sugden  as  his  amanuensis,  and 
when  he  was  preparing  the  various  editions  of  his  works, 
he  employed  her  to  correct  the  proofs ;  he  was  fond  of 
explaining  to  her  the  various  points  of  law,  as  they  from 
time  to  time  presented  themselves,  in  going  through  his 
works,  and  explaining  to  her  things  which  otherwise,  no 
doubt,  she  would  not  have  been  able  to  understand.  Now, 
besides  that,  she  had  on  various  occasions,  an  opportunitv 
of  reading  these  two  wills  of  1867  and  1870;  upon  each 
occasion  when  Lord  St.  Leonards  had  completed  his  will 
he  read  it  over  to  her,  and  she  had  other  opportunities  of 
seeing  the  will,  and  she  tells  us  that  she  read  it  over  three 
times ;  besides  being  called  upon  hy  him,  on  different  occa- 
sions, when  he  was  making  a  codicil,  to  refer  to  the  will  for 
the  particulars  which  he  wanted.  That,  of  course,  places 
her  m  a  very  different  position  from  what  would  have  been 
the  case  with  a  lady  otherwise  circumstanced ;  her  story, 
therefore,  I  am  perpared  to  believe,  that,  with  all  these 
advantages,  she  had  become  familiar  with  the  testamentary 
dispositions  made  *in  these  wills  by  her  father.  It  [223 
is  true,  when  we  look  at  the  will  as  propounded,  at  the 
paper  purporting  to  contain  the  provisions  of  the  will  as 
propounded,  the  language  may  be  found  to  assume  a  tech- 
nical character,  of  which  it  would  be  little  likely  that,  even 
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with  all  her  opportunities  and  advantages,  Miss  Sugden 
should  have  acquired  the  command.  But  then,  the  answer 
to  that  is  given,  I  think,  by  Sir  James  Hannen,  namely, 
that  her  statement  is  not  clothed  in  that  technical  and  pro- 
fessional form,  but  is  the  simple  statement  of  a  layman,  of 
what  the  provisions  in  the  will  were. 

It  is,  nevertheless,  open  to  observation,  that  Miss  Sugden 
is  a  very  interested  person,  that  she  takes  very  large  bene- 
fits under  this  will.  I  am  ghid  to  think  that  it  nas  not 
occurred  to  any  one  to  say,  .or  to  suggest,  that  upon  that 
ground  Miss  Sugden  has  intentionally  departed  one  hair's 
breadth  from  the  truth.  Nevertheless,  a  deep  interest  in 
the  details  of  a  will  may  lead  a  person,  under  the  bias  which 
interest  so  naturally  produces,  to  fancy  she  recollects  some- 
thing in  her  own  favor  which  she  may  not  really  recollect ; 
therefore,  although  I  am  perfectly  ready  to  give  implicit 
credence  to  everything  which  Miss  Sugden  has  stated  as  to 
the  contents  of  this  will,  I  should  be  glad  to  find,  for  my 
own  satisfaction,  and  the  satisfaction  of  every  one  else,  cor- 
roboration of  her  statements  in  the  collateral  evidence. 
Those  statements,  it  will  be  observed,  have  reference  partly 
to  the  real  property  left  by  Lord  St.  Leonards  and  partly 
to  the  personalty.  Now  let  us  see  what  confirmation  there 
is  of  her  representation  as  to  the  dispositions  of  the  will 
relating  to  the  real  property;  and  that  confirmation  is  to 
be  found,  practically,  if  not  entirely,  in  the  codicils  made 
by  Lord  St.  Leonards,  between  the  execution  of  the  will  in 
lo70  and  August,  1873,  when  the  last  codicil  was  made. 
These  codicils  refer,  again  and  acrain,  to  the  dispositions  of 
the  real  estate  made  by  the  will;  and  it  has  been  pointed 
out  in  the  ielaborate  and  most  able  judgment  of  Sir  James 
Hannen  how  the  various  statements  of  Miss  Sugden  as  to 
the  particular  provisions  of  the  devises  of  the  real  estate 
are  confirmed  by  references  to  them  in  the  codicils.  It 
would  require  some  time  to  go  over  the  whole  of  the  ground, 
and  to  point  out  how  codicil  after  codicil  confirms  and  sup- 
ports her  statement  with  regard  to  the  disposition  of  estate 
after  estate.  This,  however,  has  been  done  so  fully  and,  to 
224]  niy  mind,  so  conclusively,  *in  the  elaborate  judg- 
ment of  Sir  James  Hannen,  that  it  is  only  necessary  to  refer 
to  that  judgment  for  the  conclusion  I  have  arrived  at,  namely, 
that  the  codicils  afford  abundant  confirmation  of  her  state- 
ments with  regard  to  the  real  estate. 

I  come  then  to  the  personalty,  as  to  which  the  codicils 
do  not  help  us,  and  where,  therefore,  if  Miss  Sugden' s  state- 
ment required  confirmation,  it  would  be  necessary  to  look 
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for  it  elsewhere.  And  liere  I  may  jsajr,  once  for  all,  that, 
in  my  opinion,  if  there  were  not  one  tittle  of  confirmatory 
evidence  as  regards  this  or  tlie  .other  part  of  the  will,  I  am 
so  satisfied  of  the  perfect  truthfulness,  substantially  speak- 
ing, of  the  statement  of  Miss  Sugden  (I  think  she  may  have 
fallen  into  confusion  upon  some  matters,  and  there  may 
have  been  some  omissions  from  her  statement)  that  I  only 
enter  into  this  part  of  tlie  evidence  because  it  is  satisfactory 
to  find  statements  which  involve  such  vast  interests  to  the 
parties  concerned  corroborated  by  extrinsic  independent 
proof.  Now,  this  corroboration  is  to  be  found  more  im- 
mediately in  the  testamentary  papers  and  statements,  and 
verbal  declarations  of  Lord  St.  Leonards  himself.  And 
here  the  question  arises  as  to  the  admissibility  of  these 
declarations ;  and  although,  as  I  just  said,  I  look  upon 
this  part  of  the  evidence  as  the  least  important,  because  I 
am  perfectly  satisfied  without  it  as  to  the  conclusion  at 
which  I  arrive,  still  the  question  of  the  admissibility  of  the 
evidence  is  one  of  considerable  importance  in  a  legal  point 
of  view,  and,  as  I  am  clear  upon  it  in  my  own  mind,  I  think 
it  had  better  be  disposed  of.  The  question  is  whether  the 
declarations  of  the  testator  can  be  received  as  secondary 
evidence  of  the  contents  of  the  lost  will.  No  doubt,  gen- 
erally speaking,  where  secondary  evidence  is  admissible,  if 
oral,  it  must  be  given  on  oath ;  if  documentary,  it  must  be 
verified  on  oath.  Nevertheless,  the  declarations  of  deceased 
persons  are  in  several  instances  admitted  as  exceptions  to 
the  general  rule;  where  such  persons  have  had  peculiar 
means  of  knowledge  and  may  be  supposed  to  have  been 
without  motive  to  speak  otherwise  than  according  to  the 
truth.  It  is  obvious  that  a  man  who  has  made  his  will 
stands  pre-eminently  in  that  position.  He  must  be  taken 
to  know  the  contents  of  the  instrument  he  has  executed. 
If  he  speaks  of  its  provisions,  he  can  have  no  motive  for 
misrepresenting  them,  except  in  the  rare  *instances  [225 
in  which  a  testator  may  have  the  intention  of  misleading 
by  his  statements  respecting  his  will.  Grenerally  speaking, 
statements  of  this  kind  are  lionestly  made,  and  this  class  of 
evidence  may  be  put  on  the  same  footing  with  the  declara- 
tions of  members  of  a  family  in  matters  of  pedigree,  evi- 
dence not  always  to  be  relied  on,  yet  sufficiently  so  to  make 
it  worth  admitting,  leaving  its  effect  to  be  judged  of  by  those 
who  have  to  decide  the  case. 

It  is  upon  this  principle,  I  presume,  that  the  declarations 
of  a  deceased  testator  have  in  more  than  one  instance  been 
admitted  as  evidence.     Thus,  they  have  been  admitted,  as 
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iuDoe  V.  Palmer  (^\  to  negative  the  presumption  arising 
from  interlineations  appearing  on  the  face  of  a  will,  that 
such  interlineations  have  been  made  subsequently  to  the 
execution  of  th^  will.  In  like  manner  the  declarations  of 
a  testator  have  been  admitted  to  show  the  continuing  exist- 
ence of  the  will  at  the  time  they  were  made,  and  so  to 
rebut  the  presumption  of  the  will  having  been  destroyed 
animo  revocandi  when  the  will,,  having  remained  in  the 
custody  of  the  testator,  is  no  longer  forthcoming.  Thus, 
if  a  testator  were  to  say,  "When  I  am  dead  you  will  find 
my  will  in  such  a  place;"  or,  "I  have  left  my  estate  of 
Blackacre  to  my  son  John ;"  or,  "I  have  left  £6,000  to  my 
daughter  Mary ;"  such,  or  similar  declarations,  would  be 
receivable  in  evidence  to  show  that  the  will  was,  so  far  as 
was  known  to  the  testator,  in  existence  at  the  time  they 
were  made. 

The  question  before  us  is  whether  the  statements  made 
by  a  testator  as  to  the  provisions  of  his  will  can  be  received 
as  evidence  of  the  contents  of  a  will  known  to  have  existed, 
but  which  at  his  death  is  no  longer  forthcoming.  That, 
morally,  such  statements  and  declarations  are  entitled, 
where  no  doubt  exists  of  their  sincerity,  to  the  greatest 
weight,  cannot  be  denied ;  and  I  am  at  a  loss  to  see  why, 
when  such  evidence  is  held  to  be  admissible  for  the  two 
purposes  just  referred  to,  it  should  not  be  equally  receiv- 
able as  proving  the  contents  of  the  will.  If  the  exception 
to  the  general  rule  of  law  which  excludes  hearsay  evidence 
is  admitted,  on  account  of  the  exceptional  position  of  a  tes- 
tator, for  one  purpose,  why  should  it  not  be  for  anotlier, 
where  there  is  an  equal  degree  of  knowledge,  and  an  equal 
226]  absence  of  motive  to  speak  *untruly  i  Could  it  be 
contended  that,  if  the  testator  had  given  written  instructions 
for  his  will,  or  had  first  made  a  draft  of  the  will,  and  had 
indorsed  on  the  back  of  it,  "This  is  the  draft  from  which 
I  copied  my  will,"  the  draft  would  not  have  been  admissi- 
ble to  prove  the  contents  of  the  will  ?  Or  suppose  he  had 
made  a  copy  of  the  will,  indorsing  it  as  such,  is  our  law 
this  that  tlie  copy  would  be  inadmissible  to  show  the  con- 
tents of  the  will  if  it  was  lost  ? 

All  the  observations  made  by  Lord  Campbell  in  Doe  v. 
Palmet^i^)  as  to  the  mischief  which  would  result  from  ex- 
cluding such  testimony  apply  equally  here.  "If  the  draft 
of  the  will  could  be  produced,"  says  Lord  Campbell,  "cor- 
responding with  the  will  in  its  altered  form,  would  it  not 
be  admissible  evidence,  and  might  not  the  jury  infer  from 

(')  16  Q.  Bx  747;  20  L.  J.  (Q.B.),  867. 
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it  that,  before  the  will  was  executed,  the  draft  and  the  will 
had  been  compared  and  the  mistake  rectified  ?  Would  not 
written  or  verbal  instructions  frojn  the  testator  to  his  solici- 
tor to  draw  the  will  in  the  altered  form  be  equally  admissi- 
ble? In  what  respect  do  such  verbal  instructions  differ, 
for  this  purpose,  from  a  contemporaneous  declaration  by 
the  testator  to  another  person  that  he  had  determined  in  his 
will  to  dispose  of  his  property  in  the  manner  carried  into 
effect  by  the  will  as  altered?  What  distinction  can  be 
drawn  between  the  draft  of  the  will,  or  the  written  instruc- 
tions for  the  will,  and  tlie  verbal  declaration  of  the  testator's 
intention,  except  as  to  the  strength  of  the  evidence  which 
they  respectively  afford?  As  to  admissibility,  they  all 
seem  to  rest  on  the  same  principle  ;  and,  if  the  verbal  decla- 
ration of  intention  must  be  rejected,  so  must  the  draft  of  the 
will  with  the  initials  of  the  testator  affixed  to  it.  It  would 
not  be  very  creditable  to  the  law  if  such  evidence  were  to  be 
excluded;  and  I  am  not  aware,"  he  adds,  ''of  any  prin- 
ciple, rule  of  law,  decided  case,  or  dictum  against  the  ad- 
missibility of  such  evidence."  These  observations,  in  which 
I  entirely  concur,  appear  to  me  equally  applicable  to  the  pre- 
sent case.  I  entertain  no  doubt  that  prior  instructions,  or  a 
draft  authenticated  by  the  testator,  or  verbal  declarations  of 
what  he  was  about  to  do,  though,  of  course,  not  conclusive 
evidence,  are  yet  legally  admissible  as  secondary  evidence  of 
the  contents  of  a  lost  will.  There  are  no  doubt  cases  in  which 
*the  declarations  of  a  testator  are  inadmissible.  Thus  [227 
a  statement  by  a  testator  that  he  had  duly  executed  his  will 
could  not  be  received  as  evidence  of  its  due  execution,  as 
was  decided  in  The  Goods  of  Ripley  i^) ;  and  there  is  good 
reason  for  the  decision,  namely,  that  the  exercise  of  the 
testamentary  power,  being  conditional  on  the  observance  of 
the  formalities  prescribed  by  statute,  a  man  cannot,  by  his 
own  mere  assertion,  establish  that  he  has  fulfilled  the  con- 
ditions necessary  to  the  exercise  of  the  right.  So,  wh<^re 
there  is  a  patent  ambiguity  on  the  face  oi  a  will,  arising 
from  an  error  either  in  the  designation  of  the  person  who  is 
to  take,  or  of  the  property  bequeathed,  which  makes  the 
cariyftig  of  the  will  into  effect  impossible,  the  instructions 
or  other  declarations  of  the  testator  cannot  be  resorted  to 
to  remove  the  difficulty.  For  here  again  the  statute  comes 
in  the  way,  and  prevents  effect  being  given  to  the  will  other- 
wise than  as  executed  by  the  testator.  So  that  if,  as  in 
Doe  V.  Hiscocksi^\  he  has  spoken  of  John  as  the  eldest 
son  of  his  son  John,  when  in  fact  the  eldest  son  of  John 

(')  1  Sw.  «fe  Tr.,  68.  («)  6  M,  A  W.,  863. 
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was  Simon,  and  John  was  the  second  son,  effect  cannot  be 
given  to  the  will  by  showing  that  the  testator  meant  Simon 
when  he  said  John.  ThaJ  would  be  to  make  a  new  will 
unaccompanied  by  the  statutory  requirements.  It  is  obvious 
that  the  present  case  stands  on  totally  different  grounds. 
Like  that  of  Doe  v.  Palmer  ('),  it  has  no  reference  to  an 
ambiguity  to  be  solved.  No  diflSculty  here  arises  as  to 
making  the  will  speak  diflFerently  from  its  language  as 
executed  by  the  testator.  There  j^eing  no  question  as  to 
the  due  execution,  the  statute  creates  no  diflSculty.  The 
question  is  simply  one  of  the  admissibility  of  secondary 
evidence,  and  has  to  be  determined  by  the  rules  of  evidence 
alone.  I  am  therefore  decidedly  of  opinion  that  all  state- 
ments or  declarations,  written  or  oral,  mad6  by  a  testator 
prior  to  the  execution  of  his  will,  are  admissible  as  evidence 
of  its  contents ;  and  this  of  course  lets  in,  in  this  case,  the 
papers  "J"  and  "K,"  memoranda  made  by  the  testator 
as  preparation  for  his  will. 

The  admissibility  of  declarations  made  subsequently  to 
the  execution  of  the  will  creates  diflSculty  by  reason  of  a 
dictum  of  Lord  Campbell  in  Doe  v.  Palmer  (*),  and  a  deci- 
228]  sion  of  Lord  *Penzance  in  Quick  v.  Quick  {^),  In 
principle  there  appears  to  me  to  be  no  distinction.  The 
position  of  the  testator  is  the  same,  as  respects  both  peculiar 
knowledge  and  motive  for  speaking  the  truth,  which  can  be 
no  less  than  the  motive  which  he  has  when  making  state- 
ments as  to  his  intentions  prior  to  the  execution  of  the  will. 
In  the  case  of  a  holograph  will,  the  testator  alone  may 
know  the  contents.  In  the  case  of  its  loss,  his  statements 
afford,  morally,  the  best  e<^idence  of  the  contents ;  yet  we 
are  asked  to  exclude  their  operation  as  showing  the  con- 
tents, though  it  is  acknowledged  that  such  evidence  is  availa- 
ble to  rebut  the  presumption  of  revocation,  and  to  establish 
what  is  called  adherence  to  the  will.  The  adoption  of  such 
a  rule  would,  moreover,  lead  to  a  very  strange  anomaly. 
The  great  majority  of  statements  made  by  a  testator,  ad- 
duced for  the  purpose  of  proving  adherence,  are  in  fact 
statements  as  to  the  contents  of  the  will.  But  such  state- 
ments of  the  contents  of  the  will,  assumed  to  be  trtkthful, 
having  been  admitted  and  acted  upon  for  the  purpose  of 
showing  that,  so  far  as  the  testator  was  concerned,  the  will 
was  still  alive,  how  is  it  possible  to  shut  out  that  evidence 
when  the  contents  come  directly  in  question?  It  appears 
to  me  that  if,  as  an  exception  to  the  general  rule,  the  evi- 

(»)  16  Q.  B.  747  ;   20  L.  J.  (Q.B.),  867.        (*)  3  Sw.  A  Tr.,  442 ;  88  L.  J.  (P.  M. 
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dence  is  admissible  for  the  one  purpose,  it  must  be  equally 
BO  for  the  other.  How  can  we  use  evidence  of  the  contents 
of  a  will  for  an  ulterior  purpose,  and  shut  out  the  same  evi- 
dence when  the  contents  of  the  will  are  themselves  imme- 
diately in  question  ? 

As  regards  the  two  authorities  referred  to,  it  is  to  be  ob- 
served that  what  was  said  by  Lord  Campbell  in  Doe  v. 
Palmer  {')  is  merely  an  obiter  dictum,  unnecessary  to  the 
decision  of  the  case,  inasmuch  as  all  the  declarations  of  the 
testator  given  in  evidence  there  had  been  made  prior  to  the 
execution  of  the  will.  Lord  Campbell  says,  "Declarations 
of  the  testator  after  the  time  when  a  controverted  will  is 
supposed  to  have  been  executed  would  not  be  admissible 
to  prove  that  it  had  been  duly  signed  and  attested  as  the 
law  requires,"  a  proposition  in  which,  for  the  reasons  I 
have  already  given,  I  fully  concur.  He  then  goes  on  to 
say,  "And,  for  the  same  reason,  a  declaration  by  the 
testator  after  the  will  was  executed,  that  the  alteration 
had  been  made  previously,  would  be  inadmissible."  This 
may  be  more  doubtful.  But  assuming  it  to  *be  right,  [229 
it  does  not  touch  the  present  case,  ihe  question  in  Doe  v. 
Palmer  (*)  turned  on  the  efficacy  or  inefficacy  of  the  exe- 
cution, which,  if  made  after  the  interlineations,  would  be 
valid,  but  if  made  before  they  were  inserted,  would  be  in- 
operative to  cover  them.  What  it  comes  to  is,  that  the 
declarations  of  a  testator  cannot  be  used  to  prove  that  the 
execution  of  the  will  was  such  as  to  give  effect  to  it.  The 
dictum  of  Lord  Campbell  does  not  really,  any  more  than 
the  decision  in  the  case,  affect  the  question  of  the  admis- 
sibility of  the  declarations  of  a  testator  as  to  the  contents  of 
his  will  where  the  execution  is  not  in  question. 

The  case  of  Quick  v.  Quick  {^)  is,  however,  an  authority 
directly  in  point,  as  the  contents  of  the  will  were  there  sought 
to  be  proved  by  declarations  of  the  testator  made  after  its 
execution.  Refusing  to  act  on  these  declarations,  Lord  Pen- 
zance refused  probate  of  the  will.  Taking  a  different  view 
of  the  law,  for  the  reasons  I  have  given,  I  cannot  concur  in 
the  judgment  of  Lord  Penzance  in  the  case  of  Quick  v. 
Quick  ("),  and  I  feel  that  we  are  bound  to  overrule  it. 

I  am,  therefore,  of  opinion  that  the  various  statements  of 
Lord  St.  Leonards,  whether  before  or  after  the  execution 
of  his  will,  are  admissible  to  prove  its  contents.  This  being 
so,  the  statements  of  Miss  Sugden  receive  abundant  con- 
firmation.    The  paper  in  the  handwriting  of  Lord  St.  Leon- 

(')  16  Q.  B.  747;   20  L.  J.  (Q.B.),  367.        («)  3  Sw.  A,  Tr.,  442;   33  L.  J.  (P.  M. 
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ards,  marked  '*J,"  sets  forth  the  legacies  he  was  about  to 
make,  substantially  as  Miss  Sugden  has  represented  them  as 
occurring  in  the  will,  with  one  or  two  trifling  errors  easily 
corrected.  The  emphatic  statement  made  by  the  testator  to 
Mr.  Frank  Sugden  that  he  intended  to  do  more  for  those  of 
his  daughters  who  had  given  him  the  least  trouble  and 
shown  him  the  most  affection,  and  his  reiterated  state- 
ments to  every  one  about  him  as  to  what  he  had  done  for 
Miss  Sugden,  and  that  she  would  not  only  be  a  landed  pro- 
prietor but  would  be  wealthy,  and  would  enjoy  the  same 
comforts  and  style  of  living  which  she  had  enjoyed  when 
living  with  him,  a  result  which  certainly  would  not  have 
followed  from  the  provisions  made  for  her  in  the  first  will, 
suffice  to  confirm  her  statement  that  the  residue  of  the  per- 
sonal estate  was  left  to  her  and  two  of  her  sisters  to  the 
exclusion  of  the  other  daughters. 

230]  *I  am,  therefore,  of  opinion  that  if  the  statement 
of  Miss  Sugden  needed  confirmation— which  I  think  it  does 
not — the  codicils,  the  testamentary  papers,  and  the  parol 
evidence  of  the  declarations  pt  Lord  St.  Leonards  abun- 
dantly confirm  it. 

As  regards  the  only  remaining  question,  namely,  whether, 
assuming  that  we  have  not  before  us  all  the  contents  of  the 
lost  will,  probate  should  be  allowed  of  that  which  we  have, 
so  long  as  we  are  satisfied  that  we  have  the  substantial  parts 
of  the  will  made  out,  I  cannot  bring  myself  to  entertain  a 
doubt.  If  part  of  a  will  were  accidentally  burnt,  or  if  a 
portion  of  it  were  torn  out  designedly  by  a  wrongdoer,  it 
would  nevertheless,  in  my  opinion,  be  the  duty  of  a  Court 
of  Probate  to  give  effect  to  the  will  of  the  testator  as  far  as 
it  could  be  ascertained.  It  is  not  because  some,  who  would 
otherwise  have  benefited  by  the  will,  may  thus  fail  to  profit 
by  the  intended  dispositions  of  the  testator,  that  his  will 
should  be  frustrated  and  fail  of  effect  where  his  intentions 
remain  clearly  manifest.  It  may  be  that  in  this  will  there 
were  matters  which  Miss  Sugden  fails  to  remember — and  I 
cannot  but  think  that  there  must  have  been  ultimate  remain- 
ders which  Miss  Sudden  no  longer  remembers — indeed,  she 
has  herself  said  that  there  were  other  remainders'  that 
she  does  not  recollect.  So  far,  therefore,  we  have  the  con- 
tents of  the  will  before  us  in  a  defective  form.  It  may  also 
be  that  there  are  some  few  legacies — there  cannot  be  many — 
which  she  does  not  recollect.  They  must  be  few,  and  they 
cannot  have  been  of  any  material  consequence.  But  we 
have  the  substantial  testamentary  dispositions  .bronght  to 
our  minds,  and  it  would  not  be  right  to  enable  any  wrong- 
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doer  or  any  accident — not  putting  it  so  high  as  an  inten- 
tional wrong — which  might  happen  to  a  will,  and  which 
would  prevent  the  court  which  had  to  deal  with,  it  from 
being  perfect  master  of  its  contents,  to  prevent  the  will  from 
being  carried  into  effect  so  far  as  the  dispositions  of  the  tes- 
tator had  become  known.  I  think  there  could  not  be  a  more 
mischievous  consequence ;  and  although  it  may  be  unfor- 
tunate that  the  will  cannot  be  carried  into  execution  to  the 
full  extent  of  the  testamentary  dispositions  of  the  testator, 
I  think  that  of  two  evils  or  two  inconveniences  it  is  far  better, 
where  the  court  can  see  its  way  to  the  essentially  substan- 
tial dispositions  made  in  a  will,  that  it  should  give  effect  to 
them,  although  possibly  *sonie  of  the  intentions  of  [231 
the  testator  may  not  be  carried  into  effect. 

For  these  reasons  I  am  of  opinion  that  the  decree  of  the 
President  of  the  Probate  Division,  granting  probate  of  the 
paper  propounded  as  containing  the  provisions  of  the  will 
of  the  late  Lord  St.  Leonards,  was  right  and  should  be  af- 
firmed. 

I  am  further  of  opinion  that,  after  the  elaborate  and  lumi- 
nous judgment  of  Sir  James  Hannen,  the  parties  ought  to 
have  been  satisfied,  and  this  appeal  should  not  have  been 
brought,  and  that  consequently  it  should  be  dismissed  with 
costs.  • 

Jessel,  M.R.:  If  this  were  an  ordinary  case  I  should 
content  myself  with  saying  that  I  concur  in  the  judgment 
which  my  Lord  has  just  pronounced.  But  it  is  not  an 
ordinary  case ;  it  involves  legal  considerations  of  great  im- 
portance, although  of  great  rarity,  and  I  therefore  think  it 
right  to  pronounce  a  judgment  of  my  own. 

The  points  brought  before  us  I  will  deal  with  in  the  fol- 
lowing order :  I  will  first  consider  the  question  of  the  re- 
vocation of  the  will.  Now,  as  to  that,  no  doubt,  the  law 
requires  that  it  should  be  proved  satisfactorily  that  a  will 
lias  been  duly  executed  and  attested.  You  must  also  prove 
destruction  of  the  will  with  intent  to  revoke,  in  order  \o 
get  rid  of  the  will  itself.  But  there  is  another  rule  of  law 
equally  well  established — that  you  do  produce  satisfactory 
proof  of  that  which  the  Legislature  requires,  if  you  trace  the 
will  to  the  possession  of  the  testator,  and  it  is  not  forthcom- 
ing at  his  decease,  and  there  is  no  evidence  to  show  what 
Las  become  of  it.  Tliat  laises  a  sufficient  presumption  of 
law  that  he  destroyed  it  with  the  intention  of  revocation ; 
but  like  all  other  presumptions  of  law,  it  may  be  rebutted 
by  sufficient  evidence.     I  believe  I  am  right  in  saying  that, 
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like  all  other  presuHiptions  of  law,  it  may  be  rebutted  by 
what  is  commonly  called  parol,  but  in  this  case  might,  more 
strictly  perhaps,  be  called  oral  evidence.  To  determine  the 
first  question,  therefore,  we  have  only  to  consider  whether 
there  is  sufficient  evidence  to  rebut  the  presumption. 

Now,  after  the  elaborate  judgment  delivered  by  the  learned 
President  in  the  court  below,  and  by  the  Lord  Chief  Justice 
232]  in  *this  court,  I  shall  not  recapitulate  the  details 
of  the  evidence ;  but  I  must  say  I  am  satisfied  that  the  tes- 
tator in  this  case  died  under  the  belief  that  he  had  left  be- 
hind him  a  will  disposing,  in  a  manner  satisfactory  to  him, 
of  his  whole  estate.  Every  act  of  his  life  which  is  proved, 
every  statement  Aaade  by  him  which  is  proved,  in  respect 
of  his  testamentary  dispositions,  to  my  mind  point  to  but 
one  conclusion,  and  to  arrive  at  a  contrary  conclusion  would 
be  to  believe  that  Lord  St.  Leonards  not  only  spoke  a  lie 
but  acted  a  lie  to  the  last  moment  of  his  existence.  I  think 
in  this  case  the  presumption  of  revocation  is  completely 
rebutted,  not  only  by  the  evidence  of  Miss  Sugden  herself, 
but  by  all  the  other  evidence  which  is  directed  to  that  por- 
tion of  the  contest. 

The  next  point  which  we  have  to  consider  is  one  of  a  very 
serious  character.  It  is  said,  and  truly  said,  that,  however 
greftt  may  be  the  reliance  to  be  placed  upon  the  testimony 
adduced  as  to  the  contents  of  this  will,  there  is  no  evidence 
of  the  whole  of  the  contents  of  it ;  and,  further,  there  is  evi- 
dence that  a  portion  of  the  contents  is  not  now  known.  Upon 
that  there  can  be  no  doubt  or  question,  because  the  principal 
witness — in  fact  for  certain  purposes  the  only  witness  in  sup- 
port of  the  instrument — Miss  Sugden,  herself  tells  us,  tirat, 
as  regards  the  personalty,  that  there  were  some  small  lega- 
cies the  particulars  of  which  she  is  unable  to  recollect ;  and, 
secondly,  as  regards  a  considerable  portion,  in  fact  the  larger 
portion,  of  the  real  estate,  that  there  were  some  limitations 
over  after  the  seven  life  estates,  besides  the  estates  limited 
to  the  issue  of  the  tenants  for  life,  the  particulars  of  w^liich 
she  does  not  remember,  although  she  does  remember  that 
other  estates  were  left  amongst  the  members  of  the  family. 
Therefore,  we  have,  in  the  one  case,  legacies,  no  doubt,  of 
comparatively  small  amount,  trifling  in  themselves,  the 
particulars  of  which  we  are  unable  to  discover ;  in  the  other 
case  we  have  limitations,  remote,  indeed,  and  unlikely  to 
come  into  effect,  but  still  which  are  undoubtedly  omitted 
from  the  document  of  which  probate  has  been  granted,  and 
the  question  which  we  have   to  decide  is,  whether  under 
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Buch  circumstances  as  these  we  can  admit  the  will  to  pro- 
bate at  all? 

Now  I  will  consider  the  argument,  first,  as  aflfecting  the 
personal  estate ;  and,  secondly,  as  aflfecting  the  real  estate. 
The  argument  *as  to  the  personal  estate  was  this:  [233 
It  was  said,  if  it  is  proved  to  your  satisfaction  that  legacies 
are  omitted,  then,  by  granting  probate  of  the  will  which  dis- 
poses of  the  residue,  you  are  giving  a  larger  proportion  of 
the  personal  estate  to  the  residuaiy  legatees  than  was  in- 
tended for  them  by  the  testator,  and  in  so  granting  probate 
you  are  not  only  not  performing  the  intention,  but  you  are 
acting  contrary  to  the  intention,  of  the  testator.  This  argu- 
ment appears  to  me  to  be  fallacious — it  turns  on  the  use 
made  of  the  word  ''intention."  It  seems  to  me  that  the 
testator  may  be  said  to  have  in  this  respect  two  intentions — 
he  has  a  primarv  intention  that  the  legatee,  whether  general 
or  specific,  shall  take  the  legacy — he  lias  a  secondary  inten- 
tion that,  if  by  any  reason  whatever  that  legacy  cannot  take 
eflfect,  then  it  is  to  go,  not  to  his  next  of  kin,  but  to  his 
residuary  legatees.  It  may  well  be  that  we  are  not  able  to 
give  effect  to  the  primary  intention,  but  we  certainly  are 
able  to  give  effect  to  the  secondary  intention  ;  and  I  see  no 
reason  why  we  should  not  give  effect  to  the  secondary  in- 
tention because  the  circumstances  which  have  happened 
have  made  it  impossible  to  carry  out  the  primary  one  to  the 
extent  of  the  legacies,  the  amount  of  which,  and  the  names 
of  the  legatees  of  which,  we  do  not  know.  This  is  by  no 
means  a  new  version  of  the  law.  We  are  familiar  with  the 
law  as  to  personal  estate  as  it  existed  before  the  last  Wills 
Act,  which  has  been  extended  by  that  act  to  devises  of  real 
estate — I  mean  the  rule  that  lapsed  or  void  bequests  fall 
into  the  residue.  Now,  the  rule  which  was  established  by 
the  judges  before  the  Legislature  confirmed  it  by  the  Wills 
Act  meant  this — not  that  the  testator  whose  whole  property 
was,  say  £11,000,  and  who  gave  £10,000  to  his  son,  and  the 
residue  to  his  nephew,  not  contemplating  that  the  son  would 
die  in  his  lifetime,  intended  the  £11,000  for  the  nephew,  be- 
cause everybody  knows  that  a  testator,  in  the  absence  of 
express  provision  to  the  contrary,  contemplates  the  survival 
of  his  legatee ;  but  it  meant  this :  that  he  intended  that 
particular  nephew  to  take  what  was  left  of  the  personal 
estate  under  whatever  circumstances  the  residue  might  be 
increased.  In  the  case  of  lapsed  bequests  the  intention  was 
entirely  defeated ;  in  the  case  of  void  bequests — say  that 
the  testator  being  possessed  of  £11,000  consisting  wholly  of 
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mixed  personalty,  gives  £10,000  to  a  charity  and  the  resi- 
234]  due  *to  A.  B.,  a  stranger — it  might  well  have  been 
said  he  would  not  have  preferred  that  stranger  to  his  next 
of  kin,  had  it  not  been  tnat  he  died  in  the  belief  that  the 
bulk  of  his  fortune  would  be  devoted  to  charity,  and  to  say 
that  that  which  the  charity  cannot  take  shall  go  to  augment 
the  residue  in  favor  of  the'  residuary  legatee,  a  stranger,  is 
entirely  contrary  to  the  intention  which  might  naturally  be 
imputed  to  the  testator.  But  the  law  is  clear  upon  the  sub- 
ject, that,  the  primary  intention  not  being  capaole  of  being 
carried  out,  because  the  charity  cannot  take,  the  residuary 
legatee  takes  the  fund,  although  it  was  certainly  not  the 
primary  intention  of  the  testator.  The  same  principle  was 
extended  to  the  case  where  it  was  uncertain  who  the  legatee 
was.  The  uncertainty  might  arise  in  various  ways — the 
handwriting  of  the  testator  (and  this  has  happened  in 
holograph  wills)  might  be  so  bad  that  it  was  impossible  to 
read  the  name  of  the  legatee,  and  there  was  no  other  descrip- 
tion by  which  to  identify  it — in  that  case  the  intention  of 
the  testator  was  certainly  to  benefit  the  legatee  to  the  extent 
to  which  he  was  mentioned,  yet,  in  the  uncertainty  as  to 
his  name,  the  sum  given  to  him  fell  into  and  augmented 
the  residue.  Or  the  uncertainty  might  arise  from  other 
causes ;  the  legatee  might  be  sp  imperfectly  described  that 
it  was  impossible  to  ascertain  who  he  was ;  there  might  be 
two  or  more  persons  answering  the  description  and  no  evi- 
dence to  distinguish  between  them.  In  that  case  the  law 
did  not  divide  the  legacy  between  these  two  or  more  per- 
sons, but  again  held  that  the  legacy  failed,  and  that  the 
amount  fell  into  the  residue. 

Now  what  difference  is  there  in  principle  between  the 
cases  I  have  mentioned  and  the  cases  which  have  been 
alluded  to  by  the  Lord  Chief  Justice?  Take  the  case  of  a 
candle  falling  on  the  will  and  obliterating  the  name  of  the 
legatee ;  why  should  there  be  more  diflSculty  in  the  court 
granting  probate  witli  the  name  omitted  by  reason  of  a 
candle,  or  a  chemical  liquid,  having  fallen  upon  it  after  the 
death  of  the  testator,  than  by  reason  of  the  illegibility  of 
his  handwriting,  or  of  the  uncertainty  from  the*  descrip- 
tion of  the  will  who  the  legatee  was?  There  is  no  difference 
as  to  the  intention  ;  in  all  the  cases  there  is  a  primary  inten- 
tion which  is  defeated,  and  a  secondary  intention  to  which 
effect  is  given.  It  appears  to  me  there  is  no  difference  at  all 
235]  in  principle.  *But  is  there  any  difference  where  the 
loss  of  legacies  arises,  not  from  actual  obliteration  upon  the 
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face  of  the  will  itself,  but  from  obliteration  from  the  tablets 
of  the  memory,  so  to  speak,  of  the  witness  whose  testimony 
is  admitted  as  secondary  evidence  of  the  contents  of  the 
will?  It  seems  to  me  that  in  principle  it  can  make  no  dif- 
ference whatever,  and,  therefore,  that  there  is  no  objection 
upon  this  ground  in  granting  probate  as  regards  the  per- 
sonal estate.  Lastly,  it  appears  to  me  that  there  are  numer- 
ous decisions  in  the  old  ecclesiastical  courts,  which  would 
be  followed  in  the  present  Court  of  Probate,  confirming  this 
view — I  mean  those  cases,  many  of  which  are  reported,  in 
which  probate  has  been  granted  of  a  will,  although  it  was 
proved  that  one  or  more  codicils  had  existed  also.  In  other 
words  probate  has  been  granted  of  part  of  the  whole  testa- 
mentary instrument,  because  the  will  and  codicils  together 
make  the  testamentary  instrument,  and  it  does  not  matter 
.  for  this  purpose  whether  it  is  a  portion  of  the  will  or  a  por- 
tion of  the  codicil  which  is  lost.  I  may  mention  that  there 
are  also  decisions  by  which  probate  has  been  granted  of  a 
codicil  or  codicils  although  the  will  itself  was  lost.  There- 
fore, those  decisions  show,  tliat  the  mere  fact  of  its  being 
known  that  a  portion  of  the  testamentary  instrument  is  want- 
ing is  not  sufficient  to  prevent  the  court  from  granting  pro- 
bate of  that  which  is  left,  it  being  satisfied  that  what  is  left  is 
substantially  correct  so  far  as  it  goes.  I  think  this  disposes 
of  the  argument  as  to  intention  as  regards  the  personal  estate. 
As  regards  the  real  estate,  the  matter  stands  upon  a  some- 
what different  footing ;  as  to  that  we  have,  assuming  that 
the  evidence  is  to  be  relied  upon,  limitations  of  the  real 
estate,  which  are  perfect,  so  far  as  they  go.  As  regards 
what  have  been  called  the  principal  estates,  which  are,  in  a 
sense,  attached  to  the  peerage,  all  Miss  Sugden  says  is  that 
there  were  limitations  after  those  she  has  mentioned  amongst 
the  testator's  family,  but  as  there  were  seven  life  estates, 
followed  by  limitations  in  tail,  it  seemed  so  absurd  to  think 
of  the  ultimate  remainders  that  she  says,  "I  never  thought 
much  about  it."  So  that  what  is  missing  is  something  which, 
if  it  existed,  and  could  be  proved,  would  damage  the  heir- 
at-law  to  the  extent  to  which  these  subsequent  limitations 
could  take  effect,  but  the  omitting  them  from  the  probate 
cannot,  as  I  have  said  *before,  injure  him,  but  must  [236 
benefit  him.  It  does  not  seem  to  me,  therefore,  that  he  can 
have  any  ground  of  complaint  at  there  not  being  any  resid- 
uary devises  as  regards  these  estates. 

•   As  regards  the  other  properties  which  are  given  over  on 
failure  of  the  prior  limitations,  if  we  were  at  liberty  to  con- 
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jecture,  we  might  say  it  was  strange  that  the  whole  of  the 
properties  were  not  to  accompany  the  peerage,  but  upon 
this  point  Miss  Sugden' s  evidence  is  positive,  and  she  has 
not  been  further  questioned  about  it.  She  saj^s,  as  to  Kings- 
down,  Boyle  Farm,  and  Peasemore,  that  they  were  left  in 
the  maimer  she  mentions  on  failure  of  the  prior  limitations, 
and  that  the  limitations  which  she  does  not  remember  had 
i»eference  only  to  the  other  estates.  Therefore,  in  the  present 
state  of  the  evidence,  there  is  no  gap  to  be  filled  up,  as  re- 
gards any  of  the  estates,  except  tnose  which  were  primarily 
to  accompany  the  peerage. 

But  it  was  said  that  we  ought  not  to  grant  probate  as  to 
the  real  estate  by  reason  of  the  change  which  has  taken 
place  in  the  law  of  probate  since  the  passing  of  the  Probate 
Act.  I  by  no  means  accede  to  that  argument.  The  Probate 
Act  did  not  really  change  the  law  on  the  subject ;  it  only 
enabled  a  tribunal  created  by  that  act  to  grant  probate  of 
wills  of  real  estate,  and  it  did  nothing  more.  The  62d  sec- 
tion of  the  act  says  that  where  a  will  is  proved  in  solemn 
form,  or  its  validity  otherwise  decided  upon,  the  decree  of 
the  court  is  to  be  binding  upon  the  persons  interested  in  the 
real  estate,  and  then  the  63d  section  says,  that  unless  the 
heir  is  cited  he  is  not  to  be  bound.  Now,  what  is  the  effect 
of  that  ?  No  doubt  it  enabled  the  Court  of  Probate,  and  of 
course  it  enables  the  High  Court  of  Justice  now,  as  the  suc- 
cessor of  that  jurisdiction,  to  bind  the  heir  by  proving  the 
will  in  solemn  form,  but  that  was  not  new ;  the  Court  of 
Chancery  always  did  bind  the  heir  by  establishing  a  will  in 
a  suit  properly  instituted.  It  no  doubt  established  it,  after  a 
trial  in  solemn  form,  which  was  called  an  issue  detisavll 
xel  noUj  but  which  was  as  miich  an  issue  of  the  probate  of 
real  estate  against  the  heir  as  the  probate  granted  by  the 
Probate  Court  when  the  will  is  proved  in  solemn  form  and 
the  heir  cited.  The  act  did  not  make  an  alteration  of  the 
law,  it  only  empowered  another  tribunal  by  a  similar,  and 
237  ]  nearly  identical,  procedure,  to  establisli  a  *will  against 
the  heir  at  the  same  time  that  it  established  a  will  against 
the  next  of  kin,  and  that  was  all.  And,  indeed,  so  clear  is 
that,  that  the  Court  of  Chancery,  so  long  as  it  existed,  re- 
tained its  ancient  jurisdiction  of  establishing  a  will  against 
the  heir,  and,  in  cases  where  the  will  related  only  to  real 
estate,  yon  must  have  had  recourse  to  the  Court  of  Chancery, 
as  you  must  how  have  recourse  to  the  Chancery  Division  of 
the  High  Court,  which  has  inherited,  so  to  speak,  the  juris- 
diction of  the  Coui't  of  Chancery.     In  fact,  as  all  real  prop- 
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erty  lawyers  know,  in  ancient  times  it  was  customary  for 
great  landed  proprietors  to  make,  not  only  separate  wills 
of  real  and  personal  estate,  but  several  wills  of  real  estate. 
I  have  seen  as  many  as  three  ancient  wills  of  different  por- 
tions of  the  real  estate  of  the  testator,  devoting  an  estate  to 
different  purposes.  One  might  devote  a  portion  of  the  real 
estate  to  a  charity — that  would  be  a  separate  will— another 
might  give  an  estate  to  one  devisee,  and  a  third  might  give 
another  estate  to  another  devisee.  It  the  testator,  intended 
to  found  two  families,  he  was  often  desirous  that  his  will 
should  accompany  the  muniments  of  title  to  his  estate,  and, 
therefore,  he  made  separate  wills.  If  a  testator  made  a 
separate  will  of  personal  estate,  then  you  could  not,  even 
under  the  Probate  Act,  have  gone  to  the  Court  of  Probate, 
but  you  must  still  have  had  recourse  to  the  Court  of  Chan- 
cery, to  establish  the  will  as  regards  the  real  estate.  It 
appears  to  me,  therefore,  that  the  I^robate  Act  has  no  bear- 
ing whatever  on  the  question  we  have  to  decide,  and,  if  it 
would  have  been  right  before  that  act  to  establish  a  will  in 
the  Court  of  Chancery,  it  would  be  equally  right  after  it  to 
grant  probate  of  the  will  as  to  the  real  estate.  Now,  it  was 
not  contested  that  before  the  Probate  Act  you  could  have 
proved  Br  devise  to  a  plaintiff,  who  claimed  an  estate  in  eject- 
ment, independently  of  the  other  devises  in  the  will.  He 
had  nothing  whatever  to  do  with  the  other  devises.  If  he 
claimed  a  gift  of  Blackacre  in  fee  by  the  will,  and  brought 
ejectment,  all  he  had  to  prove  was  a  good  will  of  Blackacre, 
or  if  he  claimed  as  tenant  for  life  only,  all  he  had  to  prove 
was  that  there  was  a  good  gift  of  Blackacre  to  him  for  life, 
and  it  was  immaterial,  so  far  as  he  was  concerned,  that  the 
rest  of  the  will  had  been  eaten  by  rats,  as  happened  in  one 
case,  or  destroyed  by  fire,  as  happened  in  another,  or  torn 
up  by  a  person  who  thought  himself  injured  by  it,  as  hap- 
.  pened  in  ^another  reported  case,  because  he  had  dis-  [238 
charged  himself  as  regards  the  proof,  when  he  had  shown 
that  the  will,  as  regarded  the  property  he  claimed,  was  a 
valid  testamentary  instrument.  If  that  is  once  admitted, 
it  appears  to  me  we  ought  to  have  no  difficulty  in  estab- 
lishing a  will  to  the  extent  to  which  it  is  proved  bv  evi- 
dence, leaving  the  ultimate  limitations  to  be  established  if 
the  real  will  should  ever  be  discovered,  and  this  is  the  form 
of  probate  which  has  been  granted  in  the  present  case. 
Therefore,  in  this  respect,  I  think  tlie  decree  appealed  from 
ought  to  stand,  although  it  is  quite  true  there  are  some 
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limitations,  the  exact  terms  of  which  we  are  unable  to  dis- 
cover.    That  disposes  of  the  second  point. 

The  third  point  is  also  one  of  great*  importance.  Can  we 
admit,  as  a  matter  of  course,  secondary  evidence  in  proof  of 
a  will?  I  should  have  thought  that  there  could  be  but  one 
answer  to  that  question  ;  and  had  it  not  been  for  the  doubt 
thrown  out  by  a  very  eminent  judge,  in  the  case  of  What- 
ram  v.  Wharram  (*),  I  should  have  thought  it  impossible 
to  argue  the  question.  The  object  of  secondary  evidence  is 
to  supply  the  loss  of  primary  evidence  by  accident  or  other- 
wise. It  was  felt,  at  a  very  early  period  of  the  establish- 
ment of  courts  of  equity,  that  it  was  a  great  grievance  that 
by  the  then  rules  or  procedure  of  the  common  law  a  plain- 
tiff could  not  recover  on  a  lost  deed ;  it  was  not  a  rale  of 
the  common  law,  but  a  rule  of  the  procedure  of  the  common 
law,  which  required  him  to  make  proof  of  it  in  his  plea. 
But  where  the  deed  had  been  lost  the  court  gf  equity  in- 
terfered, and  allowed  the  plaintiff  to  produce  secondary  evi- 
dence of  it.  He  was  aljowed  to  prove,  by  other  evidence 
than  the  deed  itself,  the  exisbence  and  theexecution  of  the 
deed,  and  its  contents.  After  a  time  the  courts  of  common 
law  altered  their  procedure — as  I  said  before,  not  the  law, 
but  the  procedure— to  enable  the  plaintiff  in  a  common  law 
action  to  obtain  the  same  advantages  as  he  could  previously 
have  obtained  only  in  equity.  Bat  the  whole  theory  of 
secondarv  evidence  dejjends  upon  this,  that  the  primary  evi- 
dence is  lost,  and  that  it  is  against  justice  that  the  accident 
of  the  loss  should  deprive  a  man  of  the  rights  to  which  he 
would  otherwise  be  entitled.  I  am  at  a  loss  to  discover  any 
reason  whatever  for  distinguishing  between  the  loss  of  a  will 
239]  and  the  loss  of  a  deed.  If  it  is  said  that  *a  will  re- 
quires execution  and  attestation,  a  deed  requires  execution 
and  delivery,  and  you  could  not  establish  a  deed  until  you 
had  shown  that  it  had  been  executed,  that  is,  sealed,  and 
delivered.  These  were  the  peculiar  formalities  as  regarded 
a  deed.  As  regards  some  deeds  such  as  deeds  in  exercise 
of  powers,  attestation  was  commonly  required,  and  as  re- 
gards those  deeds  everything  that  would  be  required  in 
the  case  of  a  will  may  be  proved  by  secondary^  evidence. 
You  must  prove,  then,  not  only  execution,  but  that  the' 
deed  of  appointment  was  duly  attested.  Therefore,  on 
principle,  there  is,  as  it  seems  to  me,  no  possible  distinction 
to  be  suggested  between  the  proof  of  a  deed  and  the  proof 
of  a  will.  Besides  this,  there  was  a  long  course  of  undis- 
puted authorities  all  pointing  in  the  same  direction.     No 
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one  had  doubted,  until  the  case  of  Wharram  v.  Whar- 
ram  ('),  that  you  could  prove  a  will  bv  secondary  evidence, 
but  a  doubt  was  then  suggested  whether  that  could  be 
allowed  after  the  passing  of  the  new  Wills  Act.  It  seems 
to  me,  however,  that  this  is  not  a  question  of  the  require- 
ments of  the  act,  because  there  was  nothing  new  in  the  act 
in  respect  of  the  execution  of  wills  of  real  estate,  except 
that  the  legislative  requirements  were  diminished.  The 
Statute  of  Frauds  not  only  required  signature,  but  required 
the  attestation  of  three  witnesses  to  pass  real  estate  by  will. 
By  the  new  Statute  of  Wills  that  was  reduced  to  two  wit- 
nesses, and  there  was  no  other  difference,  except  in  the  case 
of  the  signature,  between  the  requirements  of  the  Statute  of 
Frauds  and  the  requirements  of  the  new  Wills  Act.  There- 
fore, if  you  could  have  proved  a  will  by  secondary  evidence 
before  tnat  act,  there  is  no  reason,  that  I  can  see,  why  you 
should  not  be  able  to  prove  it  in  the  same  way  after. 

As  regards  personal  estate  no  doubt  there  was  a  difference, 
because  before  the  statute  if  a  will  had  not  been  in  writing 
or  signed,  there  was  the  possibility  of  saying  that  that  which 
is  called  evidence  of  the  will  was  the  will  itself  ;  but  even 
that  was  not  quite  accurate,  because  our  law  required  the 
best  evidence,  and  when  the  will  was  in  writing,  and  was 
not  produced,  it  was  not  proved  unless  secondarj^  evidence 
was  let  in.  Therefore,  in  that  case  also  the  decisions  which 
let  in  secondary  evidence  went  to  prove  that  you  could  have 
secondary  evidence  of  a  will. 

*It  appears  to  me  therefore  clear,. both  on  principle  [240 
and  authority,  not  forgetting  especially  the  case  of  Brown 
V.  Brown  ("),  which  the  Lord  Chief  Justice  mentioned,  that 
secondary  evidence  can  be  admitted  to  prove  the  contents 
of  a  lost  will. 

The  next  point,  and  one  no  doubt  also  of  great  importance, 
is  what  secondary  evidence  is  admissible.  In  this  particular 
instance  there  is  the  evidence  of  a  person  who  had  seen 
the  will,  and  the  real  point  to  be  considered  and  decided  is 
whether  that  evidence  can  be  confirmed  or  corroborated  by 
declarations  of  the  testator  made,  either  to  that  witness  or 
to  other  persons,  and  if  so,  whether  those  declarations 
to  be  admissible  in  evidence  must  be  limited  to  declara- 
tions made  at  or  befofe  the  execution  of  the  will,  or  may 
be  extended  to  declarations  made  after  the  execution  of 
the  will. 

Now,  it  might  well  have  been  that  our  law,  like  the  law 
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of  some  other  countries,  should  have  admitted  as  evidence 
the  declarations  of  persons  who  are  dead  in  all  cases  where 
they  were  made  under  circumstances  in  which  such  evidence 
ought  properly  to  have  been  admitted,  that  is,  where  the 
person  who  made  them  had  no  interest  to  the  contrary,  and 
where  they  were  made  before  the  commencement  of  the 
litigation.  That  is  not,  however,  our  law.  As  a  rule  the 
declarations,  whether  in  writing  or  oral,  made  by  deceased 
persons,  are  not  admissible  in  evidence  at  all.  But  so  in- 
convenient was  the  law  upon  this  subject,  so  frequently  has 
it  shut  out  the  only  obtainable  evidence,  so  frecjuently 
would  it  have  caused  a  most  crying  and  intolerable  injustice, 
that  a  large  number  of  exceptions  have  been  made  to  the 
general  rule. 

I  will  consider,  first,  what  the  exceptions. are,  and  what 
is  the  principle  which  guides  the  court  in  making  excep- 
tions. The  exceptions  are  generally  considered  to  be  three 
principal  and  three  subordinate  exceptions.  It  does  not 
matter  in  what  order  I  take  them.  First,  'there  is  an  excep- 
tion of  a  det5laration  accompanying  an  act ;  secondly,  of 
a  declaration  against  interest ;  and,  thirdly,'  of  a  decla- 
ration made  by  a  person  in  the  course  of  business,  one 
which  it  was  his  duty  to  make.  Those  are  three  large  ex- 
ceptions. 

There  are  then  some  smaller  exceptions;  the  first  is  the 
241]  proof  *6t  matters  of  public  and  general  interest,  one 
might  say  of  quasi  historical  interest,  npt  actually  histo- 
rical, where  we  admit  the  declarations  of  persons  who  may 
from  their  position  be  fairly  presumed  to  have  had  know- 
ledge on  the  subject. 

In  the  next  place,  we  admit  evidence  which  is  in  its 
nature  very  weak  indeed,  that  is  in  matters  of  pedigree, 
where  we  admit  declarations  of  deceased  metnbers  of  a 
family,  on  its  being  shown  that  the  persons  were  members 
of  the  family. 

Now  I  take  it  the  principle  which  underlies  all  these 
exceptions  is  the  same.  In  the  first  place,  the  case  must 
be  one  in  which  it  is  difficult  to  obtain  other  evidence,  for 
no  doubt  the  ground  for  admitting  the  exceptions  was  that 
verj  difficulty.  In  the  next  place  the  declarant  must  be 
disinterested ;  that  is,  disinterested  in  the  sense  that  the 
declaration  was  not  made  in  favor  of  his  interest.  And, 
thirdly,  the  declaration  must  be  made  before  dispute  or 
litigation,  so  that  it  was  made  without  bias  on  account  of 
the  existence  of  a  dispute  or  litigation  which  the  declarant 
might  be  supposed  to  favor.    Lastly,  and  this  appears  to 
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me  one  of  the  strongest  reasons  for  admitting  it,  the  de- 
clarant must  have  had  peculiar  means  of  knowledge  not 
possessed  in  ordinaly  cases. 

•Now,  all  these  reasons  exist  in  testifying  both  as  to  mat- 
ters of  public  and  general  interest,  and  as  to  matters  of 
pedigee,  and  some,  if  not  all  of  them,  exist  in  the  other  cases 
to  wliich  I  have  referred.  They  all  exist  in  the  case  of  a 
testator  declaring  the  contents  of  his  will.  Of  course,  as  in 
the  case  of  pedigree,  the  courts  jnust  be  cautious  in  admit- 
ting such  evidence.  From  its  very  nature  it  is  evidence  not 
open  to  the  test  of  cross-examination,  it  is  very  often  pro- 
duced at  second  or  third  hand,  and  it  is  therefore  par- 
ticularly liable  to  lose  something  of  its  color  in  the  course 
of  transmission.  It  is  so  easily  and  so  frequently  fabricated 
that  all  courts  which  have  to  dispose  of  such  cases  must  be 
especially  on  their  guard. 

But  that  goes  only  to  the  question  of  the  weight  to  be 
attributed  to  the  evidence  when  admitted,  it  does  not  go  to 
the  question  of  admitting  the  evidence  itself ;  and  I  must 
'  say  it  appears  to  me  that,  having  regard  to  the  reasons  and 
principles  which  have  induced  the  tribunals  of  this  country 
to  admit  exceptions  in  the  other  cases  to  which  I  have  refer- 
red, we  should  be  equally  justified  *and  equally  [242 
bound  to  admit  it  in  this  case.  When  I  say  equally,  per- 
haps I  state  the  case  a  little  too  low,  because  if  tnere  is  any 
case  in  the  world  in  which  it  is  incumbent  upon  a  tribunal 
not  to  grant  a  premium  for  fraud  or  wrong ;  not  to  hold 
out  to  trie  world  that  any  man  who  is  able  to  get  hold  of 
the  will  of  a  testator  which  may  disappoint  him  of  his  ex- 
pectations, just  or  unjust,  if  he  once  aestroys  it,  shall  be 
able  to  acquire  the  property  either  for  himself  or  for  those 
whom  he  wishes  to  benefit, — I  say  if  ever  there  was  such  a 
case  it  is  the  case  of  a  lost  will.  The  court  should  be  anx- 
ious, not  narrowly  to  restrict  the  rules  of  evidence,  which 
were  made  for  the  purpose  of  furthering  truth  and  justice, 
but,  guided  by  those  great  principles  which  have  guided 
other  tribunals  in  other  countries  in  admitting  this  kind  of 
evidence  generally,  to  admit  it  at  all  events  in  the  special 
case  which  we  have  under  consideration. 

T,  therefore,  entirely  concur  in  the  Lord  Chief  Justice's 
conclusion  that  this  evidence  is  admissible,  not  only  as  re- 
gards that  portion  of  it  which  is  anterior  to  the  execution 
of  the  will,  but  also  as  regards  that  portion  of  it  which  is 
posterior  to  its  execution.  As  regards  the  portion  of  it 
anterior  to  the  execution,  it  has  been  admit tM,  where  it 
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has  been  admitted  at  all,  on  a  somewhat  different  ground. 
It  is  not  strictly  evidence  of  the  contents  of  the  instru- 
ment, it  is  simply  evidence  of  the  intention  of  the  person 
w'ho  afterwards  executes  the  instrument.  It  is  simply  evi- 
dence of  probability — no  doubt  of  a  high  degree  of  prob- 
ability in  some  cases,  and  of  a  low  degree  of  probability 
in  others.  The  cogency  of  the  evidence  depends  very  muca 
on  the  nearness  in  point  of  time  of  the  declamtion  of  inten- 
tion to  the  period  of  the  execution  of  the  instrument.  Now, 
in  this  case  we  have  that  link  supplied  in  the  most  satisfac- 
tory manner  as  regards  the  two  important  documents  "J" 
and  *'K."  We  have  the  evidence  of  the  witness  that  they 
were,  to  use  her  words,  jotted  down  at  the  time  when  the 
will  was  being  written,  And  therefore  immediately  before 
the  execution,  and  in  that  case  it  is  not  to  be  presumed  for 
a  moment  that  there  was  any  change  in  the  intention  of  the 
testator  from  the  time  of  jotting  down  his  legacies  to  the 
time  when  he  signed  the  will.  As  regards  the  earlier  docu- 
ment, no  doubt  that  relates  to  a  prior  will,  the  will  of  1867, 
243]  but  we  have  the  evidence  of  Miss  *Sugden  that  that 
will  was  incorporated  with  the  second  will,  and  therefore  to 
that  extent  it  brings  the  evidence  down  to  the  time  of  the 
execution  of  the  second  will. 

We  must  also  remember  that  these  documents  were  care- 
fully preserved  by  the  testator ;  that  they  were  tied  up  with 
other  documents  in  the  same  box  which  contained  his  will 
and  codicils,  and  that  it  is  not  likely  he  would  so  carefully 
have  preserved  tbem  if  he  had  changed  his  intention  be- 
tween making  them  and  signing  his  will.  If  they  had  no 
longer  represented  his  final  intention  he  would  probably 
have  destroyed  them  or  thrown  them  away  as  waste  paper. 
That  confirms,  to  my  mind,  the  value  of  the  documents — 
that  although  only  evidence  of  intention,  yet  they  are  evi- 
dence of  intention  not  changed  at  the  time  of  the  execution. 
Upon  these  documents,  I  think,  whatever  view  may  be  taken 
as  regards  the  latter  one,  full  reliance  ou^ht  to  be  placed. 

Then  I  come  to  the  question  whether,  irrespective  of  the 
post-testamentary  declarations,  as  I  may  call  them,  there 
would  be  any  ground  for  saying  that  there  was  not  sufficient 
evidence  to  sustain  the  proof  of  this  will.  I  am  clearly  of 
opinion  there  is  no  such  ground.  It  happens  fortunately 
in  this  case  that  these  post-testamentary  declarations  are  of 
comparatively  little  value.  In  the  only  instance  in  which 
confirmation  is  required  they  are  very  vague  and  general. 
That  instance  is  tlie  share  of  the  residue  given  to  Miss 
Sugden. 
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Now,  in  considering  the  last  point  as  to  the  sufficiency  of 
the  evidence,  I  will  take  the  case  first  irrespective  of  these 
post- testamentary  declarations  which  the  learned  judge  in 
tlie  court  below  lelt  himself  bound,  as  I  think  he  was  bound, 
by  the  decision  in  Quick  v.  Quick  {')  to  disregard,  and  I 
must  say  I  should  entirely  concur  with  the  learned  judge 
in  his  conclusion,  even  assuming  that  I  was  bound,  as  he 
was,  by  the  decision  in  Quick  v.  Quick  {'),  to  disregard  that 
evidence.  But  how  does  the  matter  stand  ?  The  will  was 
read  frequently,  and  under  peculiar  circumstances  of  in- 
terest, by  Miss  Sudden.  She  had  not  only  an  opportunity 
of  becoming  familiar  with  its  contents,  but  she  had  the 
strongest  motive  for  doing  so.  The  will  concerned  not  only 
hei*self,  but  *  those  who  were  nearest  and  dearest  to  [244 
her.  It  would  be  no  idle  curiosity  which  would  induce  her 
to  read  it  and  re-read  it  with  attention,  and  to  remember  its 
contents  with  accuracy  and  fidelity. 

Therefore  we  have  the  evidence  of  a  witness  to  be  trusted 
bejrond  the  average  of  witnesses,  more  to  be  trusted  even  in 
this  respect,  supposing  there  were  no  question  of  interest, 
than  an  ordinary  solicitor  who  testifies  to  the  contents  of  a 
will.  He  has  other  aflfairs  to  attend  to,  he  has  many  wills 
to  read,  and  he  has  no  special  or  particular  interest  in  the 
disposition  of  the  property  of  the  testator.  Therefore  we 
have  a  witness  peculiarly  likely  to  know  what  the  contents 
of  the  will  were. 

Besides  that,  we  have  a  witness  of  unimpeached  and 
nnimpeachable  integrity.  We  have  the  gratification  of 
knowing,  in  deciding  this  case,  that  there  has  been  no  ques- 
tion raised  as  to  the  credibility  of  Miss  Sugden,  and  this 
appears  to  be  an  answer  to  that  assumed  danger  which 
might  apply  to  other  cases  in  allowing  such  proof  as  this  to 
establish  wills.  The  present  case  has,  in  my  opinion,  noth- 
ing to  do  with  a  case  where  the  credibility  of  tne  witness  is 
contested;  it  does  not  make  the  witness's  testimony  more 
admissible,  but  it  does  add  enormously  to  the  weight  of  it, 
when  you  find  that  the  opponent  does  not  dispute  the  hon- 
esty and  truthfulness,  the  entire  integrity  and  veracity  of 
of  the  witness. 

The  case  is  singular  in  that  respect,  and  I  should  think  it 
is  very  likely  to  remain  singular,  as  regards  subsequent 
cases ;  therefore  there  is  no  danger  in  admitting  this  evi- 
dence in  this  particular  case,  and  I  see  no  reason  why  w^e 
should  refuse  to  do  justice  now  because  other  persons,  not 

(')  3  Sw.  &  Tr.,  442 ;  88  L.  J.  (P.  M.  &  A.),  146, 
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credible  witnesses,  may  be  induced  in  other  cases  to  attempt 
to  substantiate  fictitious  wills. 

But,  no  doubt,  this  observation  may  be  made — that  Miss 
Sugden  is  an  interested  witness.  Here  again  it  is  not  al- 
leged that  the  interest  is  such  as  to  impair  her  credibility. 
If  it;  had  been,  I  could  have  understood  the  objection,  but 
as  it  is  admitted  that  she  is  a  veracious  person,  the  objection 
as  to  interest  fails.  The  law  at  one  time  considered  it  im- 
possible that  a  person  biassed  by  the  smallest  interest  could 
tell  the  truth,  but  that  law  was  found  so  utterly  opposed 
245]  to  human  experience  that  it  was  abrogated  by  *the 
Legislature,  and  interested  witnesses  daily  give  evidence  in 
our  tribunals,  and,  subject  to  the  observation  that  they  may 
be  biassed  by  their  interest  so  as  to  some  extent  to  affect 
the  weight  of  their  testimony,  thejr  evidence  is  received 
without  doubt  or  question..  No  doubt,  in  the  case  even  of 
a  credible  witness,  even  in  the  case  of  a  witness  without 
interest,  it  is  desirable,  if  possible,  to  procure  confirmation 
to  show  the  accuracy  of  the  memory  of  the  witness,  and  for 
that  purpose  only.  But  the  moment  you  admit  the  witness 
to  be  credible,  the'  desirability  of  the  confirmation  appears 
to  me  to  apply  just  as  much  to  that  portion  of  the  evidence 
as  to  which  he  is  not  interested  as  to  that  in  which  he  is. 

Now,  as  regards  the  evidence  of  Miss  Sugden,  she  is  con- 
firmed in  every  material  respect,  except  as  to  tlie  residue  of  the 
personal  estate.  I  am  not  going  to  repeat  the  elaborate  judg- 
ment which  has  been  already  given  as  regards  the  nature  of  th6 
evidence,  but  I  will  take  that  to  be  sufficiently  established. 

As  regards  the  residue,  if  you  shut  out  the  post-testa- 
mentary declarations,  there  is  no  actual  confirmation  except 
one,  that  is,  the  confirmation  of  probability. 

Now,  I  must  say  that  in  testing  the  unsupported  testi- 
mony of  a  witness,  especially  of  an  interested  witness,  the 
position  of  the  testator,  and  the  probability  of  the  disposi- 
tion which  he  is  said  to  have  made,  appear  to  me  to  be  im- 
portant elements ;  and  how  stands  the  matter  here  as  far 
as  these  are  concerned  ?  I  am  not  in  a  position  to  give 
accurate  figures,  although  I  have  done  my  best  to  ascertain 
the  value,  and,  therefore,  what  I. am  saying  must  not  be 
considered  to  be  quite  precise,  but  from  the  statement  made 
to  us,  and  which  was  made  in  the  court  below,  I  should 
imagine  that  the  testator  died  possessed  of  property  worth 
about  £300,000,  probably  more,  but  not  less.  He  is  said  to 
have  had  between  £7,000  and  £8,000  a  year  in  freehold 
estates,  and  about  £60,000  in  personalty,  or  thereabouts. 
The  state  of  his  family  was  this :  he  had  had  a  great  number 
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of  children ;  all  his  dan^^liters  were  married  except  one, 
and  all  his  sons  were  dead  except  one,  although  two  of  the 
sons  had  left  a  child  or  children.  Of  all  his  children,  that 
one  single  daughter  remained  with  him,  and  she  was,  one 
might  say,  the  prop  and  solace  of  his  life.  That  he  enter- 
tained a  great,  and,  *one  might  say,  a  deserved  aflfec-  [246 
tion  for  her,  is  clear,  from  all  the  testimony  we  have  had 
before  us ;  that  it  was  his  rtioral  duty  to  provide  for  her, 
and  to  put  her  in  a  situation  of  life  such  as  not  greatly  to 
diminisn  her  habits  of  comfort,  or  even  of  luxury,  is  plain 
and  beyond  controversy.  Whether  he  had  promised  to  do 
so  or  not  does  not  appear  to  me  to  be  material ;  but  it  is 
clear  he  had  promised  to  do  so,  even  before  the  making  of 
the  last  will. 

Under  those  circumstances,  what  does  she  take  by  the  in- 
terest, or  rather  combination  of  interests,  given  her  by  the 
will  ?  There,  again,  my  figures  are  probably  not  accurate, 
although  they  are  as  nearly  accurate  as  I  can  make  them. 
She  taKes  a  portion  of  £6,000,  which,  although  it  is  more 
than  some  of  ner  sisters  seem  to  have  had,  appears  to  have 
been  calculated  with  the  View  of  making  her  equal  in  that 
respect  with  the  most  favored  of  them,  aHhough  not  be- 
yond. Of  course,  it  is  perfectly  natural  that  the  testator 
should  desire  that  the  unmarried  daughter  should  be  at 
least  as  well  provided  for  as  the  married  daughters  were  on 
the  occasion  of  their  marriages ;  and  upon  this  there  is  con- 
linnation.  She  takes  a  life  interest  in  a  farm  which  is  stated 
to  be  worth  £360  a  year.  I  am  not  acquainted  with  the 
exact  age  of  Miss  Sugden,  but  she  can  be  no  longer  very 
young ;  and  I  take  the  value  of  her  life  interest  in  that  farm 
to  be  considerably  less  than  £3,000.  She  takes  a  house  which 
appears  to  have  cost  £1,500,  and  some  meadows,  the  exact 
value  of  which  does  not  appear,  but  which  again  I  say 
£3,000  may  very  fairly  represent.  That  makes  £12,000; 
and  she  takes,  besides,  one-third  of  the  residue,  the  exact 
amount  of  which  again  does  not  appear.  Of  course  there 
are  large  legacies  to  be  deducted  from  it,  and  I  should  think 
£10,000  or  thereabouts  would  fairly  represent  the  one-third. 
But  assuming  it  to  be  £13,000,  which  is  a  very  large  figure, 
considering  the  deductions  to  be  made,  then  you  have  not 
more  than  £25,000  as  the  provision  made  for  this  lady, 
who  stood  in  the  relation  I  have  mentioned  to  a  testator 
possessed  of  this  considerable  fortune.  I  think  it  ia-not 
only  reasonable  to  presume  that  he  would  have  made  this, 
which  appears  to  be  by  no  means  an  immoderate  provision 
for  her,  but  he  would,  as  I  think,  have  sinned  in  nis  grave 
17  Eng.  Hzv.  68 
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247]  *if  ^'^^  had  done  otherwise  than  make  such  a  provision 
for  the  child  who  had  devoted  to  liim  her  whole  life. 

I  think,  therefore,  slie  is  amply  confirmed,  and  that  the 
extent  of  the  benefit  which  he  intended  for  her  has  not  been 
exaggerated  by  her  in  her  testimony,  and  this  is  the  only 
point  on  whicn  there  was  no  other  confirmation.  Therefore, 
if  I  threw  out  of  consideration  the  post- testamentary  dec- 
larations, I  should  have  arrived  at  the  same  conclusion. 
But  if  we  admit  them,  they  point  still  more  strongly  to  the 
same  conclusion.  The  testator  is  proved  to  have  told  one 
person  that  his  daughter  would  be  a  rich  woman,  and  be 
able  to  receive  in  the  same  manner  as  she  had  done  in  his 
lifetime.  He  told  another  person  that  she  would  be  a 
wealthy  Woman  after  his  death ;  he  told  her,  in  terms  which 
are  affecting,  no  doubt,  and  even  pathetic,  in  speaking  of 
her  devotion  to  him,  that  she  was  blessed,  and  ought  to  be 
blessed  by  him  as  regards  the  disposition  of  his  property. 
Can  we  say  that  these  expressions  of  the  testator  have  been 
more  than  fulfilled  by  what  I  may  call  the  modest  provision 
he  has  made  for  her  by  the  testamentary  instruments  which 
have  been  admitted  to  probate,  -a  provision  which,  in  all 
probability,  if  there  had  not  been  a  title  in  the  family,  would 
nave  been  very  much  larger  ? 

On  the  whole,  I  express  my  entire  concurrence  in  the 
judgment  which  my  Lord  has  given,  and  I  agree  with  him 
also  that,  after  the  careful  and  elaborate  investigation  which 
this  case  underwent  in  the  court  below,  after  the  clear,  lu- 
minous, careful  and  elaborate  judgment  which  wad  given 
by  the  distinguished  judge  of  that  court,  the  heir-at-law 
and  next  of  kin  would  have  done  well  and  wisely  in  abstain- 
ing from  pressing  an  appeal  to  this  court.  I  think  that  as 
they  have  chosen  to  do  that,  they  ought  to  bear  the  penalty 
to  which  all  unsuccessful  litigants  are  liable,  and  that  in 
dismissing  thi^  appeal  we  ought  to  dismiss  it  with  costs. 

James,  L.J.:  I  agree  so  entirly  with  the  judgment  of  the 
Lord  Chief  Justice,  both  in  the  conclusions  at  which  he  has 
arrived  and  in  the  reasons  which  he  has  given  for  those  con- 
clusions, that  I  do  not  think  it  necessary  to  make  more 
than  one  or  two  short  remarks. 

248]  *Pirst,  I  would  corroborate  what  he  has  said  with 
regard  to  the  admission  to  proof  of  part  of  an  instrument 
where  the  rest  is  not  forthcoming,  by  referring  to  the  case 
of  Dickinson  v.  Stldolph  ('),  where  the  jiidgment  of  the 
court,  consisting  of  the  Lord  Chief  Justice  Erie,  Mr.  Justice 
Williams,  Mr.  Justice  Willes,  and  Mr.  Justice  Byles,  was 

O  lie.  B.  (N.S.),  341. 
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delivered  by  Mr.  Justice  Williams,  probably  the  most 
eminent  authority  in  our  time  on  matters  connected  with 
wills.  In  the  judgment  there  are  the  following  expres- 
sions: "Secondly,  it  was  objected  that  the  testatrix  refers 
to  two  memorandums,  and  only  one  is  found.  But,  if  she 
intended  to  adopt  two  instruments,  and  only  one  is  found, 
the  law  requires  that  effect  should  be  given  to  that  which  is 
found ;  for  either  the  ordinary  presumption  must  prevail 
that  the  missing  paper  was  destroyed  by  the  testatrix  animo 
revocandiy  or  the  principle  must  be  applied  that  the  appa- 
rent testamentary  intentions  of  a  testator  are  not  to  be  dis- 
appointed merely  because  she  made  other  dispositions  of 
her  property  which  are  unknown  by  reason  of  the  testa- 
mentary paper  which  contained  them  not  being  forthcom- 
ing. It  is  on  this  principle  that  a  subsequent  will  is  no 
revocation  of  a  former  one  if  the  contents  of  the  subsequent 
will  are  unknown.  And  the  law  is  the  same  even  if  the 
later  will  be  expressly  found  to  be  different  from  the  former, 

¥rovided  it  be  unknown  in  what  the  difference  consists." 
hat  is  upon  the  point  as  to  whether  probate  can  be  granted 
of  awill  of  which  only  a  part  is  known. 

With  regard  to  the  testamentary  declarations  of  the  tes- 
tator, I  desire  to  say  that  I  entirely  concur  in  the  conclu- 
sion at  which  the  Lord  Chief  Justice  has  arrived,  that  those 
testamentary  declarations  are  admissible  and  ought  to  be 
admitted  as  evidence.  But  in  this  casie  it  is  conceded  that 
every  one  of  those  declarations  was  admissible  and  was 
properly  admitted  for  some  purpose  in  the  cause,  and 
thereby  those  declarations  of  the  testator  have  become 
legitimately  known  to  me.  I  believe  them  to  have  been 
made  by  him,  and  I  believe  them  to  be  true,  and,  having 
those  declarations  before  me  and  so  believing  them,  it  would 
be  a  judicial  lie  if  I  were  to  pretend  that  I  did  not  act  upon 
them  in  coming  to  the  ^conclusion  that  the  evidence  [249 
of  the  witness  as  to  the  actual  contents  of  the  will  is  true. 

Mellisii,  L.J.:  I  am  also  entirely  of  the  same  opinion  ; 
and  I  think  it  is  quite  unnecessary  that  I  should  make  any 
lengthened  observations. 

The  really  material  questions  are,  of  course,  the  two  ques- 
tions of  fact,  what  are  the  contents  of  the  will,  and  whether 
that  will  has  been  proved ;  and  upon  those  two  main  im- 
portant questions  I  am  perfectly  satisfied  with  the  judgment 
of  the  judge  of  the  court  below  ;  and  I  am  also  entirely 
satisfied  with  the  reasons  which  have  been  given  by  the  Lord 
Chief  Justice  and  the  Master  of  the  Rolls  here,  and  I  say 
nothing  more  about  them. 
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I  am  also  entirely  satisfied  witli  the  reasons  which  have 
been  already  given  upon  the  question  of  law,  whether  pro- 
bate of  that  portion  of  the  w-ill  of  which  we  have  evidence 
ought  to  be  refused,  because  there  may  be  some  other  por- 
tioos  upon  which  we  have  not  sufficient  or  any  evidence. 
But  that  question,  to  my  mind,  scarcely  arises  in  this  case  ; 
because,  with  regard  to  the  parts  of  the  will  that  are  omitted, 
it  seems  to  me  that  we  have  satisfactory  evidence  that  they 
did  not  substantially  alter  the  provisions  of  which  we  have 
evidence. 

With  reference  to  the  personal  estate,  there  is  no  reason 
to  suppose  that  any  of  the  missing  legacies,  if  there  are  any, 
of  which  we  have  no  evidence,  were  given  to  the  next  of  kin, 
that  is,  to  the  relatives  of  the  testator.  He  had  put  down  on 
the  paper  of  which  we  have  evidence  the  legacies  which  he 
intended  to  give  to  the  different  members  of  his  family. 
The  next  of  kin  were  all  represented  by  counsel,  and  no 
one  asked  Miss  Sugden  whether  she  was  confident  that  there 
were  no  legacies  given  to  them,  and  I  think  I  can  clearly 
come  to  the  conclusion,  as  a  matter  of  fact,  that,  whatever 
the  small  legacies  may  have  been,  of  which  we  hkve  no  evi- 
dence, they  were  not  legacies  to  any  members  of  his  family, 
and,  therefore,  no  mie  can  possibly  be  prejudiced,  except 
those  persons,  whoever  they  may  be,  of  whom  we  have  no 
evidence,  and  who  will  get  no  benefit  whatever.  No  one 
can  be  prejudiced  by  our  granting  probate  of  the  will  so  far 
as  we  know  it. 

250]  *I<io  not  at  all  mean  in  making  that  observation 
to  throw  any  doubt  on  the  judgment  which  has  been  given 
by  the  Master  of  the  Rolls,  and  the  reasoqs  which  he  has 
given  why  probate  of  a  gift  of  residue  ought  to  be  granted, 
even  although  we  might  not  know  the  nature  of  the  legacies 
of  personal  estate  contained  in  the  part  of  the  will  of  which 
there  was  no  evidence.  And  as  to  the  real  estate,  it  is  per- 
fectly plain  that  whatever  omissions  there  may  have  been 
of  the  ultimate  limitations,  those  omissions  cannot  possibly 
be  any  prejudice  to  the  heir-at-law.. 

The  only  part  of  the  case  upon  which  I  have  any  doubt,  or 
differ  at  all  from  what  has  been  already  said,  is  a  part  which, 
as  it  appears  to  me,  is  not  before  us,  and  whicli  it  is  not 
really  necessary  for  us  to  decide.  At  the  time  of  the  argu- 
ment, not  having  read  the  judgment  of  the  President  of  the 
Probate  Division,  I  was  under  the  impression  that  he  might 
have  relied  to  some  extent  upon  the  evidence  of  the  decla- 
rations of  Lord  St.  Leonards  respecting  the  contents  of  his 
will  made  after  its  execution.     But,  having  now  carefully 
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read  through  the  judgment,  I  find  that  he  did  not  rely 
upon  that  evidence  at  all.  In  determining  what  were  the 
contents  of  the  will  he  did  not  rely  upon,  he  carefully 
avoided  mentioning  any  of  the  statements  of  Lord  St.  Leon- 
ards respecting  the  contents  of  his  will,  and,  for  myself,  I 
am  entirely  satisfied  with  the  conclusion  to  which  he  came 
upon  that  ground.  I  do  not  think  it  necessary  for  us  to 
consider  whether  those  subsequent  declarations  are  admis- 
sible. I  am*not  myself  prepared  to  say  that  the  decision  in 
Quick  V.  Quick  (*)  is  bad  law.  If  I  was  asked  what  I  think  it 
would  be  desirable  should  be  evidence,  I  have  not  the  least 
hesitation  in  saying  that  I  think  it  would  be  a  highly  de- 
sirable improvement  in  the  law  if  the  rule  was  that  all  state- 
ments made  by  persons  who  are  dead  respecting  matters  of 
which  they  had  a  personal  knowledge,  and  made  artte  litem 
motam^  should  be  admissible.  There  is  no  doubt  that  by 
rejecting  such  evidence  we  do  reject  a  most  valuable  source 
of  evidence.  But  the  difficulty  1  feel  is  this,  that  I  cannot 
satisfactorily  to  my  own  mind  find  any  distinction  between 
the  statement  of  a  testator  as  to  the  contents  of  his  will, 
and  any  other  statement  of  a  deceased  person  as  to  any 
fact  peculiarly  within  his  knowledge,  which,  beyond  all  . 
*question,  as  the  law  now  stands,  we  are  not  as  a  [251 
general  rule,  entitled  to  receive. 

The  Master  of  the  Rolls  has  referred  to  the  several  excep- 
tions which  have  been  made  to  the  rule,  but  none  of  them 
appear  to  me  to  be  applicable  to  this  case.  I  think  there 
is  a  most  material  distinction,  as  was  pointed  out  by  Lord 
Campbell  in  Doe  v.  Palmer  ('),  between  declarations  made 
before  a  will  is  executed,  and  declarations  made  sub- 
sequently. Th^  declarations  which  are  made  before  the 
will  are  not,  I  apprehend,  to  be  taken  as  evidence  of 
the  contents  of  the  will  which  is  subsequently  made — 
they  obviously  do  not  prove  it;  and  wherever  it  is  ma- 
terial to  prove  the  state  of  a  person's  mind,  or  what  was 
passing  in  it,  and  what  were  his  intentions,  there  you  may 
prove  what  he  said,  because  that  is  the  only  means  by 
which  you  can  find  out  what  his  intentions  were.  When  a 
doubt  is  thrown  on  the  correctness  of  evidence  which  has 
been  given  as  to  the  contents  of  a  will,  the  declarations  of 
the  testator  as  to  what  he  intended  to  put  in  his  will,  made 
either  contemporaneously  with,  or  prior  to  the  execution 
of,  his  will,  are  obviously  evidence  which  may  corroborate 
the  other  testimony  as  to  what  is  contained  in  the  will. 

0)   8  Sw.  <b  Tr.,  442 ;  38  L.  J.  (P.  M.        («)  16  Q.  B.,  747 ;  20  L.  J.  (Q.B.),  867. 
it  A.),  146. 
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But,  to  my  mind,  they  do  not  of  themselves  prove  what 
were  the  contents  of  the  will,  they  only  corroborate  the 
other  evidence  which  has  been  given  of  the  contents,  be- 
cause it  is  more  probable  that  the  testator  has  than  that  he 
has  not  made  a  particular  devise,  or  a  particular  bequest, 
when  he  has  told  a  person  previously  that  he  intended  to 
make  it,  inasmuch  as  it  shows  that  he  had  it  in  his  mind  to 
make  such  a  will  at  the  time  he  made^  that  declaration. 
But  a  declaration  after  he  has  made  his  will,  of  what  the 
contents  of  the  will  are,  is  not  a  statement  of  anything 
which  is  passing  in  his  mind  at  the  time ;  it  is  simply  a 
statement  of  a  fact  within  his  knowledge,  and  therefore  you 
cannot  admit  it  unless  you  can  bring  it  within  some  of  the 
exceptions  to  the  general  rule,  that  hearsay  evidence  is  not 
admissible  to  prove  a  fact  which  is  stated  in  the  declaration. 
It  does  not  come  within  any  of  the  rules  which  have  been 
hitherto  established,  and  I  doubt  whether  it  is  an  advisable 
thing  to  establish  new  exceptions  in  a  case  which  has 
252]  *never  happened  before,  and  may  never  happen 
again,  for  you  then  establish  an  exception  which  more  or 
less  throws  a  doubt  on  the  law.  It  appears  to  me  that  it 
would  be  better  to  leave  it  to  the  Legislature  to  make  the 
improvement,  which,  in  my  opinion,  ought  to  be  made,  in  our 
present  rules  with  regard  to  the  admissibility  of  evidence  of 
that  description.  In  all  other  respects  I  entirely  agree  with 
the  judgments  which  have  been  given. 

Baggallay,  J. a.:  The  judgment  which  has  been  pro 
nounced  by  the  Lord  Chief  Justice  so  completely  expresses 
the  opinions  which  I  have  formed  on  the  several  questions 
which  have  been  raised  in  the  course  of  the  argument  on 
this  appeal,  that  I  shall  abstain  from  sayinff  more  than  that 
I  entirely  assent  to  that  judgment,  not  onTy  as  regards  its 
general  conclusions,  but  as  regards  its  details,  and  I  par- 
ticularly desire  to  express  my  concurrence  in  that  portion 
of  the  judgment  which  has  reference  to  the  admissibility, 
as  evidence,  of  the  declarations  made  by  the  testator  in  this 
case,  and  to  the  unsoundness  of  the  decision  in  Quick  v. 
Qicick  (*). 

CocKBUKN,   C.J.:    The  appeals  will  be  dismissed  with 
costs. 

Appeals  dismissed. 

Solicitors  for  plaintiflFs :  Trollope  &  Wlnckworlh, 
Solicitors  for  defendants :  Barlow^  Bowling  &  Williams. 
Solicitors  for  interveners:   W.  W.  Gabriel;  R.  S.  Taylor 
&  Son. 

0)  8  8w.  t  Tr.,  442;  83  L.  J.  (P.  M.  <t  A.),  146. 
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See  5  Elng.  Rep. ,  533  note ;  14  Eng.  proved,  by  at  least  two  credible  ■wit- 
Rep.  ,  586  note ;  1  Redfield  on  Wills,  nesses,  a  correct  copy  or  draft  being 
(4ih  ed.),  302-383  ;  3  id.,  15-18  ;  1  Wil-  deemed  equivalent  to  one  witness, 
liams  on  Executors  (6th  Am.  ed.),  159,  The  probate  court  has  no  jurisdiction 
378-380,  360  note  (m),  bottom  pagings  ;  to  establish  a  lost  will.  Its  order  es- 
Browne  on  Probate,  119,  310.  tablishing  and  probating  the  same,  and 

Statutes  similar  to  those  of  the  state  all  proceedings    had^  thereunder,   are 

of  New  York  probably  exist  in  most  of  void,  and  may  be  impeached  collater- 

the  states.     A  consideration  of  those  ally ;    Waggener  v.  Lyles,  29  Ark. ,  47. 

and  of  tlie  decisions  under  them  will  Upon  the  proving  of  a  will  before 

enable  the  practitioner  to  readily  ascer-  the  surrogate,  he  has  jurisdiction  and 

tain,  with  the  cases  in  his  own  state,  power  to  receive  proof  that  such  will 

the  law  upon  the  subject.  was  revoked  by  a  subsequent  will  oi 

By  the  statutes  of  New  York  (2  R.  S.,  the  testator  ;  and  that  such  subsequent 

67,  §g  63i>-67t>  inclusive,  2  Edm.  Stat.,  will  has  been  fraudulently  destroyed, 

69,  3  R.  S.,  6th  ed.,  71,  §  95,  et  seq.\  it  or  that  it  was  destroyed  by  the  testator 

is  provided  :  when  his  mind  had  become  so  far  im- 

§  63b.  Whenever  any  will  of  real  or  paired  that  he  was  incompetent  to  per- 

personal  estate  shall  be  lost  or  destroy-*  form  a  testamentary  act. 

ed,  by  accident  or  design,  the  court  of  But   the   chancellor  alone   has  the 

chancery  shall  have  the  same  power  to  power  to  take  proof  of  the  will,  which 

take  proof  of  the  execution  and  valid-  was  thus  destroyed,  for  the  purpose  of 

ity  of  such  will,  and  to  establish  the  establishing  it  as  a  testamentary  dispo- 

same,  as  in  the  case  of  lost  deeds.  sition  of  the  property  of  the  decedent. 

^  64''.  Upon  such  will  being  estab-  In  resisting  the  probate  of  an  in- 

lisned  by  the-  decree  of  a  competent  strument  propounded  as  the  last  will 

court,  such  decree  shall  be  recorded  by  and  testament,  his  heirs  and  next  of 

the  surrogate,  before  whom  the  will  kin  have  the  right  to  introduce  any 

might  have  been  proved,  if  not  lost  or  testimony  which  will  be  sufficient  to 

destroyed,  and  letters  testamentary,  or  satisfy  the  surrogate  that  the  instru- 

of  administration,  v^th   the  will  an-  ment  propounded  was  not  in  force,  as 

nexed,  shall  be  issued  thereon  by  him,  a  valid  will,  at  the  death  of  the  testa- 

in  the  same  manner  as  upon  wills  duly  tor  named  therein:  Nelson  v.  McGilEert, 

proved  before  him.  3  Barb.  Chy.,  158. 

g  65^.  If  before,  or  during  the  pen-  The  jurisdiction  of  chancery  to  es- 

dency  of,  an  application  to  prove  a  lost  tablish  a  lost  will  is  well  settled  :  Mor- 

or  destroyed  will,  letters  of  administra-  ris  v.  Swaney,  7  Heisk.  (Tenn.),  591; 

tion  be  granted  on  the  estate  of  the  tes-  Brown  v.  Brown,  10  Yerg.  (Tenn.)  84  ; 

tator,  or  letters  testamentary  of  any  Buchanan  D.Matlock,  8  Humph.  (Tenn.) 

previous  will  of  the  testator  be  granted,  390  ;  1  Sto.  Eq.  Jur.,  §  184  aftd  note  1 ; 

the  court,  to  which  such  application  Tupper  u.  Phipps,  3  Atk.,  360. 

shall  be  made,  shall  have  authority  to  But  see,  in  JSt/uth  Carolina^  Myers  v. 

restrain  the  administrators  or  executors  O'Hanlin,  13  Rich.,  196.* 

so  appointed,  from  any  acts  or  proceed-  As  to  the  right  of  a  court  of  equity 

ings,  which  it  may  judge  would  be  inju-  to  interfere  in  case  where  a  will  in  ex- 

rious  to  the  legatees  or  devisees  claim-  istence   was    procured    by   fraud,   see 

ing  under  such  lost  or  destroyed  will.  Br.oderick's   Will,   21  Wall.,  503;    13 

g  66t>.  The  three  last  sections  shall  Eng.  Rep. ,  103  note  ;  Abbott  tj.  Fray- 
extend  to  wills  of  real  and  personal  lor,  11  Bush  (Ky.),  835 ;  Archer  v. 
property  already  executed.  Meadows,  33  Wise. ,  166. 

§  67b.  No  will  of  any  testator  who  The  power  of  courts  of  equity  to  es- 
shall  die  after  this  chapter  shall  take  tablish  a  lost  or  destroyed  will,  is  re- 
eifect  as  a  law  shall  be  allowed  to  be  stricted  by  the  express  terms  of  the 
proved  as  a  lost  or  destroyed  will,  un-  statute  to  the  cases  therein  mentioned, 
less  it  shall  be  proved  to  have  been  in  and  can  only  be  exercised  in  the  two 
existence  at  the  time  of  the  death  of  cases  specified,  viz.:  1,  when  the  will 
the  testator ;  or  b9  shown  to  have  been  shall  be  proved  to  have  been  in  exist- 
fraudulently  destroyed,  in  the  lifetime  ence  at  the  time  of  the  testator's  death  ; 
of  the  testator ;  nor  unless  its  provi-  or  2,  when  it  is  shown  to  have  been 
sions  shall  be  clearly  and  distinctly  destroyed  fraudulently  in  the  lifetime 
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of  the  testator :  Timon  v.  Claffy,  45  alleged  but  not  proved,  it  is  generalljr 

Barb.,  488,  443,  aflirmed  41  N.  Y.,  619,  improper  to  revoke  tbe  letters. 

8tib  now.  .Conroy  v.  Cloffy.  If  a  will,  proved  to  have  been  exe- 

Where  a  vrill  is  admitted  to  probate  cuted  and  to  have  been  in  the  posses- 

on  the  ground  that  the  original  will  has  sion  of  the  decedent,  cannot  be  traced 

been  destroyed,   the  omission  of  the  to  the  custody  of  another  or  cannot  be 

record  to  state  that  the  destruction  of  found,  the  presumption  of  law  is,  that 

the  original  will  was  subsequent  to  the  it  has  been  destroyed  aninio  revocajuii  : 

death  of  the  testator,  does  not  render  Holland  v.  Ferris,  2  Bradf.  Sarr.  Rep., 

the  order  admitting  such  will  to  pro-  334. 

bate  void  ;  and  on  the  trial  of  the  issue,  Proof  that  a  will  executed  by  a  de- 

in  a  suit  to  contiist  the  validity  of  such  ceased    person  was    said    by    him,   a 

will,  such  order  is  entitled  to  the  same  month  previous  to  his  death,  to  be  in 

friniafade  effect,  as  the  statute  gives  his  possession  in  a  certain  desk  at  his 

to  an  order  probating  an  original  will :  house  ;  that  he  was  then  very  aged  and 

Converse  9.  Starr,  S3  Ohio  St.  Rep.,  feeble;  that  his  house  keeper  was  a 

492.  daughter  having  an  interest  adverse  to 

If  a  will,  once  known  to  exist,  is  not  the  will,  and  that  the  same  could  not 

found  at  the  death  of  the  testator,  it  is  be  found  on  proper  search  three  days 

presumed  to  have  been  revoked :  New-  after  his  death,  is  not  sufficient  evi- 

ell  X,  Uomer,  120  Mass.,  277 ;  Betts  v.  dence  of  its  existence  at  the  testator's 

Burns,  6  Wend.,  173,  reversing  9  Cow.,  death,  or  of  a  fraudulent  destruction  In 

208;  Idley  v.  Bowen,  11  Wend.,  227;  his  lifetime,  to  authorize  parol  proof 

Bulkley  v,  R«dmond,  2  Bradf.,  281;  of  the  contents:  Enapp  v.  Knapp,  10 

Holland  «.  Ferris,  2  Bradf.,  334 ;  Welch  N.  Y.,  276  ;  Schultz  v.  Schultz,  35  N. 

V.  PhiUips,  1  Moore,  P.  C,  299  ;  Gilpin  Y.,  655;  Idley  «.  Bowen,  11  Wend.,  227. 

'O.  Chandler,  2  Del.  Chy.,  219  ;  Podmore  WHiere  a  will  was  duly  executed  by 

V.  W^hatton,  3  Sw.  Ik  Tr.,  449.  the  deceased  and  left  in  the  possession 

See  Jackson  v.  Betts,  6  Cbwen,  877,  of  his  counsel,  and,  a  few  months  after, 

9  Cowen,  208 ;  GMlpin  «.  Chandler,  2  the  testator  Bent  for  it,  avowing  the 

Del.  Chy. ,  219.  purpose  of-  destroying  it,  and  a  day  or 

The  presumption  that  a  Ivill  which  two  subsequently  stated  that  he  had 

was  in  a  testator's  custody  up  to  the  destroyed  it :  Held,  that  although  the 

time  of  his  death,  and  canuot  be  found  facts  raised  a  presumption  that  the  will 

after  his  death,  was  destroyed  by  him  had  been  destroyed  by  the  deceased,  it 

aniino  revocandi,  does  not  apply  to  a  was  proper  to  examine  his  papers  for 

case  where  the  testator  became  Insane  the  purpose  of  ascertaining  whether  the 

after  the  execution,  and  continued  in-  instrument  had  in  fact  been  cancelled, 

sane  until  his  death.     In  such  a  case  The  Tact  that  the  decedent  died  in- 

the  burden  of  showing  that  the  will  te.state  must  be  proved  before  letters  of 

was  destroyed  whilst  the  testator  was  administration  issue  ;  and  that  is  ordi- 

of  sound  mind  lies  on  the  party  setting  narily  shown  by  establishing  that  no 

up  the  j'e vocation,  and  in  the  absence  will  can  found. 

of  evidence  as  to  the  date  of  the  destruc-  A  lost  or  destroyed  will  cannot  be 

tion  the  contents  of  the  will  are  enti-  proved  in  the  surrogate's  court ;   but 

tied  to  probate  :   Spriggs  «.  Spriggs,  jurisdiction  in  such  case  belongs  to  the 

L.  R.,  1  Prob.  andDiv.,  608.  Supreme  Court. 

Letters  of  administration  on  the  es-  The  grant  of  letters  of  administra- 
tate  of  the  deceased,  as  an  intestate,  tion  does  not  preclude  any  party  in  in- 
having  been  issued,  and  some  of  the  terest  from  instituting  proceedings  in 
next  of  kin  having  applied  for  a  revo-  the  Supreme  Court  to  establish  a  will 
cation  thereof  on  the  ground  that  the  lost,  or  destroyed  by  accident  or  design ; 
deceased  left  a  will ;  and  it  appearing  and  on  the  will  being  proved  there,  the 
that  a  will  had  been  executed,  but  letters  of  administration  will  be  re- 
there  being  no  proof  that  the  will  was  voked. 

in  the  possession  of  the  deceased,  or  When  the  will  is  last  traced  to  the 
unrevoked  at  the  time  of  his  death  :  possession  of  the  testator,  and  on  his 
Held,  that  when  administration  has  decease,  after  examinalion  of  his  pa- 
been  granted,  and  an  existing  will  or  pers,  and  proper  inquiry  of  the  per-, 
a  will  lost  or  fraudulently  de;»troyed  is  sons  in  his  confidence  and  about  his 
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person  during  liis  last  sickness,  it  can-  reqaest,  and  that  it  was  so  destroyed 

not  be  found,  the  presumption  is  that  in  his  lifetime  and  in  his  presence,  and 

it  was  destroyed  by  the  testator,  animo  not  fraudulently,  necessarily  precludes 

repocandi.  the  establishment  of  such  will  as  a 

A  will  cannot  be  proved  as  a  lost  lost  or  destroyed  will,  in  the  Supreme 

or  destroyed  will,  unless  it  is  shown  to  Court :  Timon  v.  Claffy,  46  Barb.,  488, 

have  been  in  existence  at  the  death  of  affirmed  41  N.  Y.,  619,  sub  nom.  Con- 

the  testator,  or  to  have  been  fraudu-  roy  v.  Cloffy. 

lently  (or  accidentally)  destroyed  in  his  The  fraud  in  the  destruction  of  a 

lifetime:  Bulkley  v.  Kedmond,  2  Bradf.,  will  must  consist    in  some  deceitful 

281.  contrivance,  device  or  practice  to  de- 

VVhere  a  will  has  been  lost  or  de-  feat  the  wishes  and  intent  of  the  tes- 

stroyed,  under  circumstances  showing  tator,  in  regard  to  his  will.     The  fraud 

that  it  has  not  been  lost  or  destroyed  can  only  be  alleged  against  him;  for 

with  the  knowledge  or  consent  of  the  during  his  life  no  one  else  can  have 

testator,  the  fact  of  its  legal  existence  any  vested  rights  or  vested  interests  in 

at  the  death  of  the  testator  may  be  a  will  to  be  affected  by  the  fraud,  and 

proved  by  circumstantial  testimony.  no  one  else  can  be  defrauded  until  his 

Where  it  is  proved  that  the  will,  at  death,  by  the  destruction  of  his  will : 

the  time  of  its  execution,  was  placed  Timon  v,  Claffy,  45  Barb. ,  488,  affirmed 

by  the  testator  in  the* hands  of  a  custo-  41   N.   Y.,  619,   wb  nom.  Conroy  «. 

dian  to  k^p,  who  testifies  that  he  took  Cloffy. 

charge  of  the  same,  and  locked  it  up  in  See  Schultz  v.  Schultz,  85  N.  Y.,  656. 
a  trunk,  and  supposed  it  was  there  at  the  A  testator  has  the  right,  while  in  the 
time  of  the  testator's  death,  but  upon  full  possession  of  his  faculties,  to  de- 
search  for  the  same  after  his  death  it  stroy  his  own  will  at  any  time,  or  in 
could  not  be  found,  the  evidence  of  its  any  manner  he  -pleases  ;  and  no  fraud 
legal  existence,  at  the  time  of  the  tes-  can  be  committed  by  any  person  in  de- 
tator's  death,  is  sufficient  under  the  stroying  09  assisting  to  destroy  a  will 
statute.  by  the  express  direction  and  in  the 

If,   under  such  circumstances,  the  presence  of  the  testator,  though  it  be 

will  was  not,  in  fact,  in  existence  at  not  done  in  the  presence  of  two  wltnes- 

the  death  of  the  testator,  it  becomes  see,  so  as  to  revoke  it  under  section  4d 

evident  that  it  was  fraudulently  de-  of  the  statute :    Timon  v.   Claf^,  45 

stroyed  or  lost  during  the  lifetime  of  Barb.,  438,  41  N.  Y.,  619,  nib  nom, 

the  testator ;  in  which  case,  it  was  his  Conroy  v.  Cloffy. 

last  will  and  testament :    Schultz  ,9.  See  Schultz  v.  Schultz,  85  N.  Y. ,  656. 

Schultz,  35  N.  Y.,  653;  Clemens  v.  A  complaint  alleged  the  fraudulent 

Clemens,  37  N.  Y.,  77;  Podmore  v,  destruction,  during  the  lifetime  of  the 

Whatton,  8  Sw.  &,  Tr.,  449.  testator,  of  certain  clauses  in  his  will, 

The  execution  of  a  will  being  proved,  and  prayed,  among  other  things,  that 

and  there  being  no  grounds  to  support  stich  clauses  be  restored  and  establish- 

the  presumption  that  the  testator  de-  ed  as  ^part  of  said  will,  setting  forth 

stroyed  it ;  the  court  decreed  for  the  such  clauses  and  the  beneficial  interest 

contents,  on  parol  evidence,  that  the  thereunder  of  the  plaintiff,  who  was 

only  next  of  lun  had  burned  a  material  neither  heir  at  law  nor  next  of  kin  to 

paper    of    deceased   after   his    death,  the  testator : 

and  boasted  that  its  destruction  bene-  Held,  not  demurrable,  on  the  grround 

fited  him,  and  admitted  that  it  was  the  that  it  did  not  state  facts  sufficient  to 

will  of  the  decased.  constitute  a  cause  of  action. 

Admissions  or  declarations  of  third  That  the  surrogate's  court  had  no 

persons  are  evidence,  where  they  con-  power  to  grant  the  relief ;  it  could  only 

stitute  part  of  the  transaction  forming  grant  letters  of  probate  on  a  perfected 

the  subject  of  inquiry,  or  where  the  will,  but  had  no  jurisdiction  to  estab- 

person  making  the  declaration  has  a  lish  a  lost  or  destroyed  will, 

beneficial  interest,  and  is  a  party  to  a  That  although  the  statute  (title  1, 

suit  depending:    Ottley  v.  Ottley,  Mil-  chap.  6,  8  R.  S.)  refers  to  a  "lost  or 

ward's  (Irish)  K.,  193.  destroyed  will,"  it  should  have  a  lib* 

A  finding  of  a  jury  that  a  will  was  eral  construction  in  furtherance  of  jus- 
destroyed  by  the  testator's  wife  at  his  tice,  and  for  the  prevention  of  fraud ; 

17  Eng.  Rep.  69 
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and  the  fraudulent  destruction  of  a  sin-  alleged  will  should  be  made  parties: 

gle  item  or  clause,  or  distinct  portion  Grant  v.  Grant,  1  Sandf.  Chy.,  235-6  ; 

or  provision  of  a  will,  must  be  consid-  Hall  v.  Gilbert,  81  Wise.,  391,  395; 

ered.  as  the  destruction  of  a  will   by  Waggener  c.  Lyle,  29  Ark.,  51;  Story's 

design  under  section  63,  or  fraudulent  £q.  PI.,  §§  72-8. 

under  section  67,  if  such  destruction  "  *  Whenever  any  will  shall  be  lost 

affects  the  disposition  of  the  property  or  destroyed  by  accident  or  design,  the 

of  the  testator  in  any  essential  par-  court  of  chancery  shall  have  the  same 

ticular.  power  to  take  proof  of  the  establish - 

That  the  court,  under  the  provisions  ment  of  such  will,  and  to  establish  the 

of  the  statute  aforesaid,  have  ample  same  as  in  cases  of  lost  deeds.'    The 

•  power,  upon  due  proof  of  the  allega-  power  of  a  court  of  chancery  to  estab- 

tions  of  the  plaintiff's  complaint,  to  li.sh  lost  deeds  is  one  long  recognized, 

restore  the  destroyed  or  supposed  por-  and  the  practice  under  it  requires  that 

tions  of  the  will,   and  establish  the  all  those  interested  in  the  deed  shall 

same  as  it  stood  before  the  making  of  be  made  parties,   and  have  notice  of 

the  codicil  alleged  to  have  been  fraud-  such  proceedings  " :  Waggener  «.  Lyles, 

nlently  procur^  ;  and  the  probate  of  29  Ark.,  51. 

such  codicil  allowed  or  made  by  the  sur-  See  Vanderpoel  v.  Van  Valkenborffh, 

rogate  did  not  preclude  such  investiga-  6  N.  Y.,  190  ;  Walsh  v.  Ryan,  1  Bradf., 

tion  and  decision,  or  bind  or  affect  the  483  ;    Odorn  v.  Thompson,    1  Hawks 

plaintiff  upon   such  question   in   the  (N.  C),   58 ;    Everitt    v.   Everitt,    41 

prosecution  of    her   action :    Hook  v.  B^rb. ,  385. 

Pratt,  8  Hun,  102.  .  As  to  whether  a  determination  in  a 

A  will  destroyed  in  the  lifetime  of  suit  by  one  party  in  interest  would  be 
the  testator  by  the  testator  himself,  conclusive  upon  other  parties  in  inter- 
acting under  the  undue  influence  of  est  not  made  parties  to  the  first  suit, 
-  his  son,  may  be  admitted  to  probate,  on  see  Clemens  v.  Clemens,  37  N.  T.,  59  ; 
establishing  facts  showin|^  the  exist-  Matter  of  Eell urn's  Will,  50  N.  Y..  298; 
ence  and  due  execution  of  the  will,  2  Phillips's  Ev.,  78-80;  Campbell  r. 
and  its  destruction  by  reason  of  such  Logan,  2  Bradf.,  90  ;  Hill  v.  Burner,  10 
undue  influence.  The  testator  himself ,  How.  Pr..  264;  3  Bedf.  on  Wills  (2d 
'  while  under  undue  influence,  may  be  ed.),  63-4 ;  Bigelow  on  Estoppel,  (2d 
made  the  instrument  of  improperly  de-  ed.),  145-6,  160. 

stroying  his   own   will  :    Voorhies  v.  Practice,  and  rules  of  evidence,  upon 

Voorhies,  39  N.  Y.,  463,  affirming  50  a  proceeding  under  the  statute,  to  e»- 

Barb.,  119.  tablish  the  execution  and  validity  of  a 

Exaggeration  of  the  conduct  of  a  will  alleged  to  be  lost  or  destroyed ; 
party  benefited  by  a  will,  towards  the  and  what  will  be  deemed  sufficient 
testatrix,  though  it  induce  her  to  re-  proof  of  the  execution,  and  the  pro- 
voke the  will,  and  the  bequest  made  in  visions,  of  the  will, 
his  favor,  and  to  execute  another  will  The  proof  of  a  lost  or  destroyed  will 
to  his  exclusion,  is  not  such  a  fraud  as  proceeds  upon  the  theory  that  it  is  not 
to  destroy  free  agency,  and  render  the  in  existence  and  cannot  be  produced 
will  invalid.  Neither  does  such  con-  before  the  surrogate.  Hence  the  case 
duct  amount  to  undue  influence  or  im-  is  one  of  secondary  evidence  exclu- 
portunity  :  Browning  v.  Budd,  6  Moore,  sively.  . 
P.  C,  430.  Proof  will  also  be  received  to  supply 

In  a  suit  brought  to  establish  a  will  the  iinperfettion  of  memory  of  the  sub- 

the  complaint  must  allege  that  it  is  lost  scribing  witnesses, 

or  destroyed.     If  it  allege  that  after  A  proceeding  under  the  statute,  to 

the  testator's  death  the  defendant  got  prove  a  lost   will,  is  not  within  the 

access  to  his  papers,  and  there  found  spirit  or  the  letter  of  the  52d  section 

the  will  and  got  it  into  his  possession,  of  the  statute  of  limitations  applicable 

and    "concealed,    suppressed    or    de-  to  suits  in  equity,  requiring  bills  for 

stroyed  the  same,"  is  insufficient  upon  relief,  in  case  of  the  existence  of  a 

demurrer :  Kaster  v.  Kaster,  52  Ind.,  trust  not  cognizable  bv  the  courts  of 

531.  common  law,  etc.,  to  oe  filed  within 

But  see  Hall  v.  Gilbert,  31  Wise.  691.  ten  years  after  the  cause  of  action  shall 

All  the  parties  in  interest  under  the  accrue  :  Everitt  v,  Everitt,  41   Barb., 
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885,  391-3,  qualifying- Bowen  v.  Idley,  without  completing  it,  and  the  instruc- 
6  Paige,  46 ;  Podmore  «.  Whatton,  8  tions  were  refused  probate,  as  being 
Sw.  &  Tr.,449.  incomplete.  Neither  the  original,  nor 
As  to  what  is  sufficient  evidence  of  any  draft  copy  or  note  of  the  will  of 
the  fraudulent  destruction  of  a  .will  by  1825  was  forthcoming.  The  execution 
a  party  in  interest  after  the  death  of  was  duly  proved,  and  three  persons 
the  testator,  see  Mahood  a.  Mahood,  swore  that  they  saw  and  read  the  ori- 
Irish  L.  R.,  8  Eq.,  859;  Podmore  v.  ginal  will  after  the  testator's  death, 
Whatton,  3  Sw.  &  Tr.,  449.  and  deposed  from  memory  to  the  con- 
What  not :  Wharram  v.  Wharram,  tents  of  that  will,  which  contained  lim- 
8  Swabey.&  Tristram,  301.  itations  of  freehold  estate,  as  well  as 
The  question  of  the  fraudulent  de-  bequests  of  personal  property;  and  one 
struction  of  a  will  under  the  67th  sec-  of  them  admitted  that  she  had  de- 
tion  of  the  statute  is  one  of  fact,  and  stroyed  it  for  a  particular  purpose, 
must  be  proved  by  satisfactory  evl-  The  evidence  of  these  witnesses  being 
deuce  :  Timon  v.  Claffy,  45  Barb.,  438,  consistent,  and  corroborated  by  circum- 
affirmed  41  N.  Y.,  619,  mb  nom.  Con-  stances,  though  they  differed  in  their 
roy  9.  Cloffy.  accounts  of  the  contents,  the  court  de- 
See  Idley  V.  Bo  wen,  11  Wend.,  227.  creed  for  the  contents,  as  given  by  the 
.  A  party  seeking  to  establish  *a  will  as  depositions  most  worthy  of  credit.  An 
lost  or  destroyed,  may  establish  it  upon  ejectment  was  afterwards  brought,  and 
satisfactory  evidence  of  its  contents:  the  jury  found  for  the  devisee:  Mar- 
Idley  fj.  Bowen,  11  Wend.,  227.  »  land  «.  Objilsay,  Mil  ward  (Irish),  405. 
The  burthen  of  proof  is  on  a  party  The  deposition  of  one  subscribing 
seeking  to  establish  a  lost  will  by  parol  witness  to  the  execution  and  contend 
evidence  of  its  contents,  to  prove  the  of  a  lost  will,  corroborated  by  evidence 
contents  by  evidence,  strong,  positive  of  subsequent  recognition  of  the  will 
and  free  from  doubt:  Newell  «.  Homer,  by  the  testator,  is  sufficient'  proof  of 
120  Mass.,  277;  Matter  of  Johnson's  X\ie  factum.  A  party  setting  up  a  will 
Will,  40  Conn. ,  587.  is  not  bound  to  produce  the  second  sub- 
On  a  bill  to  establish  a  lost  will,  scribing  witness,  unless  ordered  by  the 
proof  mu^t  be  made  of  its  execution  court  to  do  so.  A  person  who  had  had 
and  validity,  its  contents  by  two  wit-  a  will,  and  admitted  that  he  had  lost 
nesses,  its  existence  at  the  death  of  the  it,  was  indicted  for  cancelling  it,  and  a 
testator,  and  its  loss:  Grant  v.  Grant,  verdict  of  guilty  was  obtained;  but 
1  Sandf.  Chy.,  235.  judgment  not. having  been  obtained. 
To  establish  by  copy  a  will  alleged  the  record  was  held  not  to  be  evidence 
to  have  been  destroyed  or  suppressed  of  a  conviction.  The  general  principle 
by  parties  having  an  adverse  interest  is,  that  a  criminal  conviction  cannot  be 
thereto,  evidence  of  a  conspiracy  by  admitted  as  proof  of  a  fact  in  a  civil 
such  parties  to  suppress  the  will  is  suit.  The  loss  or  destruction  of  the 
immaterial,  unless  accompanied  with  will  not  being  alleged  or  proved,  the 
evidence  sufficient  to  justify  a  jury  in  court  refused  to  give  probate  to  its 
finding  the  execution  and  contents  of  contents :  Jameson  «.  Leitch,  Milward 
the  will,  and  its  loss  sipce  the  testator's  (Irish),  683. 

death:    Newell  i7.  Homer,  120  Mass.,  Though  in  a  suit  to  establish  a  will 

277.  as  a  lost  will  the  statute  requires  the 

As  to  proof  of  the  contents  of  a  lost  evidence  of  two  witnesses,  or  a  copy  of 

will ;  see  Dan  v.  Brown,  4  Co  wen,  ^3  ;  the  alleged  will   as  equivalent  to  one 

Matter  of  Johnson's  Will,  40  Conn.,  587;  of.  ihem,  the  rule  does  tiot  apply  to  a 

Podmore  «.  Whatton,  3  Sw.  &  Tr.,  449.  case  where  one  of  the  parties  is  at- 

The  contents  of  a  lost  will  may  be  tempting  to  make  title  through  such 

established  by  the  testimony  of  wit-  lost  will:  Harris  v.  Harris,  26  N.  Y., 

nesses  who   have  heard  it  read,  but  433,  reversing  86  Barb.,  88,  574. 

have  not  iread  it  themselves:    Morris  See  also  Timon  z.  Claffy,  45  Barb., 

«.  Swaney^,  7  Heisk.  (Tenn.),  591.  444-5,  41  N.  Y.,  619,  »iiJb  nim.  Conroy 

Testator,  in  the  year  1825,  duly  made  v.  Cloffy. 

a  wUI  in  the  presence  ot  witnesses.    In  That  portion  of  section  8  of  1  Rev. 

1834,  shortly  before  his  death,  he  gave  Stat. ,  749,  which  provides  that  where 

instructions  for  another  will,  but  died  a  will  or  codicil  containing  a  devise 
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shall  liave  been  cancelled  bj  the  heirs  5.  As  to  the  effect  of  admissions  or 
of  the  testator,  or  some  one  of  them,  declarations  by  parties  to  the  litigation, 
the  limitation  contained  in  that  section  claiming  under  or  against  the  will  : 
shall  not  commence  till  after  the  expi-  Horn  v.  Pullman,  10  Uun,  471 ;  Dan  v, 
ration  of  one  year  from  the  time  when  Brown,  4  Co  wen,  483  ;  Grant  v.  Orant, 
such  will  or  codicil  shall  have  been  de-  1  Sandf.  Chy.,  235  ;  Julke  v.  Adam,  1 
livered  to  the  devisee,  or  his  represent-  Redf .  Surr.  Rep. ,  454 ;  Ottley  v.  Ottley, 
atives,  or  to  the  proper  surrogate,  ap-  Mil  ward  (Irish)  Rep.,  193. 
plies  only  to  cases  of  concealment  which  By  statute,  in  New  York,  it  is  pro- 
leave  the  devisees  in  ignorance  of  the  vided  (2  R.  S.,  64,  ^  42,  2  Edm.  St.  64, 
will  and  of  their  rights  under  it,  and  3  R.  S. ,  6th  ed. ,  63,  §  40) : 
not  to  cases  in  which  the  will  has  come  "  §  42.  No  will  in  writing,  except  in 
to  the  knowledge  and  possession  of  the  the  cases  hereinafter  mentioned,  nor 
devisees,  or  of  those  representing  them,  any  part  thereof,  sliall  be  revoked  or 
and  is  afterwards  stolen  or  taken  from  altered,  otherwise  than  by  some  other 
them  surreptitiously  and  secreted  or  de-  will  in  writing,  or  some  other  writing 
Btroyed :   Cole  v.  Gourlay,  9  Uun,  493.  of  the  testator,  declaring  such  revoca- 

When  a  will  revoking  a  former  will  tion  or  alteration,  and  executed  with 

is  in  existence,  it  must  be  established  in  the  sanje  formalities  with  which  the 

the  probate  court ;  but  when  it  has  been  will  itself  was  required  bylaw  to  be 

lost  or  destroyed,  and  its  contents  can-  executed  ;  or  unless  such  will  be  burnt, 

not  be  sufficiently  proved  to  admit  it  to  torn,  cancelled,  obliterated  or  destroy- 

probate,  it  may  nevertheless  be  availed  ed,  with  the  intent  and  for  the  purpose 

of  as  a  revocation,  in  opposition  to  the  of  revoking  the  same,  by  the  testator 

probate  of  the  will  revoked  by  it :  Wal-  himself,  or  by  another  person  in  his 

lis  v.  Wallis,  114  Mass.,  510.  presence,  by  his  direction  and  consent ; 

Evidence  of  the  relative  situation,  in  and  when  so  done  by  another  person, 

point  of  property,  of  the  children  of  the  direction  and  consent  of  the  testa- 

a  testator,  is  inadmissible  in  support  tor,  and  the  fact  of  such  iniury  or  de- 

of  the  presumption  of   a    revocation  struction,  shall  be  proved  by  at  least 

of  a  will,  where  there  is  no  change  of  two  witnesses." 

the  circumstances  of  the  children  be-  For  a  review  6f  many  authorities  as 
tween  the  making  of  the  will  and  the  to  what  is  and  what  not  a  valid  rev- 
time  of  the  alleged  revocation  :  Betts  ocation,  soe  Matter  of  Pinckney's  Will, 
V.  Jackson,  6  Wend.,  173.  1  Tucker's  Surr.  R.,  452-460;  Matter 

As  to  the  admission  -of  the  declara-  of  White's  Will,  25  N.  J.  Eq.,  501. 

tions  of  the  testator : —  Mere  parol  declarations  of  a  devisor 

1.  On  the  question  of  revocation  :  will  not  amount  to  a  revocation  of  a 
Waterman  v.  Whitney,  11  N.  Y.,  157;  will  affecting  lands  :  Dan  u.  Brown,  4 
Betts  u,  Jackson,  6  Wend.,  173;  see  Co  wen,  483;  Jackson  u.  Potter,  9  Johns., 
S.  C.  below,  6  Cowen,  877;  Grant  t>.  812;  Hargraves  t».  Redd,  43  Ga.,  143; 
Grant,  1  Sandf.  Chy.,  235;  Sherry  v.  Meredith  «.  Maunsell,  Mil  ward  (Irish) 
Lozier,  1  Redf.  Surr.  R.,  454  ;  Matter  R.,  132. 

of  Johnson's  Will,  40  Conn.,  587.  Parol    evidence    is   inadmissible  to 

2.  On  the  question  of  fraud,  duress,  show,  of  itself,  the  revocation  of  a 
imposition,  etc. :  Watennan  v.  Whit-  will ;  such  evidence  can  only  be  intro- 
ney,  11  N.  Y.,  157;  Nelson  v.  McGif-  duced  to  explain  and  show  the  inten- 
fert,  8  Barb.  Chy.,  158;  Dennis  «.  tion  of  equivocal  acts,  by  the  testator, 
Weekes,  51  Geo.,  24.  or  by  his  direction,  destroying  or  abro- 

8.  On  the  question  of  competency  of  gating  his  will :  Hargraves  c.  Redd,  43 

the  testator:   Waterman  v.  Whitney,  Geo.,  142. 

11  N.  Y.,  157 ;  Dennis  v,  Weekes,  51  The  statute  disposes  of  the  whole 

Geo.,  24.  .  doctrine  of  implied   revocations.     No 

4.  On  the  question  of  destruction  of  expre^ssed  intention  or  wish  to  revoke 

a  will  by  the  testator  :   Betts  v.  Brqwn,  a  will  is  effectual,  either  in  itself  or  as 

6   Wend.,    173;    Matter  of  Johnson's  auxiliary  to  other  circumstances,  unless 

W^ill,  40  Conn.,  587  ;  Lawyer  v.  Smith,  authenticated  in  the  mode  prescribed  by 

8  Mich.,  411 ;  Knapp  v.  Knapp,  10  N.  the  statute  for  the  making  and  revoca- 

Y.,  276  ;  Jackson  d.  Betts,  6  Cow.,  377  ;  tion  of  wills  :  Delafield  v.  Parish,  25 

Grant  v.  Grant,  1  Sandf.  Chy.,  235.  N.  Y.,  9. 
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After  administration  granted,  four  wished  to  barn  it  up.     The  wife  re- 

iinattested   wills,   three    others   appa-  plied  that  she  had  burnt  it  up  : 

reutly  duly  executed,  and  several  pa-  Held,  that  this  did  not  amount  to  a 

pers  of   revocation    were    discovered,  revocation,  the  will  not  having  been 

The  last  of    the  executed   wills  was  burnt :   Mundy  u.  Mundy,  15  New  Jer- 

proved,  and  it  was  held  that  it  was  not  sey  Eq.,  290. 

revoked   by  any  of  the  other  instru-  An  instrument  in  the  following  words, 

iiients,  which  were  only  subscribed  by  "  I  do  hereby  will  all  I  have  to  my  be- 

the  testator,  but  not  attested  by  sub-  loved  wife  Jane,  for  her  to  have  and 

scribing  witnesses.    A  revocation,  to  be  hold  forever,">  executed  and  attested 

valid,  must  be  executed  with  all  the  according  to  the  act  of  1833,  is  suffl- 

formalities  requisite  for  the  due  execu-  cient  to  pass  the  entire  real  and  per- 

tion  of  a  will.    This  will  is  not  affected  sonal  estate   of    the    testator,   to  the 

by  any  written  evidence  of  an  intention  devisee. 

to  revoke,  no  matter  how  clearly  proved  The  execution  of  a  deed  subsequent 

or    frequently   expre^ssed  :    Nelson    t.  to  the  date  of  the  will,  by  which  the 

Public  Admr.,  2  Bradf.  Surr.  R.,  210.  testator  conveyed  a  portion  of  his  real 

The  testator  having  desired  to  make  and  personal  estate,  to  a  trustee  for  the 

a  codicil  to  his  will,  in  order  to  enlarge  use  of  his  wife,  would  not  operate  as  a 

the  provisions  in  favor  of  his  daughter,  revocation  of  the  will, 

and  his  son,  who  took  the  chief  share  Evidence,  that  a  testator  who  had 

under  the  will,  and  who  had  the  cus-  given  his  will  into  the  possession  of 

tody  of  that  instrument,  having  refused  his  wife,   had  afterwards   frequently 

to  produce  the  will  at  the  request  of  made  ineffectual  searches  for  it,  wHn 

the  testator,  for  the  purpose  of  altera-  a  view  of  destroying  it,  and  that  l^e 

lion  :  Held,  that  the  will  was  not  there-  wife,  the  sole  devisee  therein,  brought 

by  rendered  invalid.  forward  a  paper  alleging  it  to  be  nis 

The  prevention  of  the  execution  of  will,  and   in    his   presence  burnt  it, 

a  codicil   by  improper  means  cannot  which  he  immediately  declared  to  be 

operate  to  invalidate  the  will.     A  will  right,  will  not  amount  to  a  revocation 

can  be  revoked  only  in  the  manner  of  the  will. 

and  form  prescribed  by  the  Revised  To  make  a  cancellation,  burning,  or 

Statutes:  Leocroft  v.  Simmons,  3  Bradf.  obliteration  of  a  will  efficacious  as  a 

Surr.  R.,  35.  revocation,  it  must  be  done  by  the  ex- 

Testator  repeatedly  expressed  his  in-  press  direction  of  the  testator,  and  his 

tention  to  revoke  his  will,  and  called  subsequent  ratification  would  not  1|^ 

for  writing  material  to  do  so,  but  which  equivalent  to  a  previous  command, 

were  refused  him,  by  reason  of  which  Whether  a  will  duly  executed,  and 

)ie  was  prevented  drawing  a  revoca-  which  the  testator  was  prevented  from 

tion.     The  prevention  not  having  ori-  revoking  by  the  fraud  of  a  devisee, 

ginated  in  fraud,  or  in  an  intention  to  could  be  regarded  as  revoked,  so  far  as 

serve  the  legatee^,  the  court  held  that,  the  party  to  the  fraud  was  concerned, 

under  the  statute  of  frauds,  the  decla-  dvhitatur.     Per  Knox,  J. 

rations  of  the  testator,  by  words  spoken  A  will  executed  under  all  the  solem- 

merely,  did  not  work  a  revocation  of  nities  and  formalities  required  by  the 

the  will.     The  principles  of  equity  ap-  statute,  cannot  be  set  aside  by  the  dec- 

plicable  to  such  a  case  considered  and  larations  of  the  devisee,  testified  to  by 

discussed  :  Meredith  v.  Maunsell,  Mil-  persons  interested  in  the  destruction  of 

ward  (Irish),  132.  the  will :    Qingam  v.  Mitcheltree,  31 

A  will  can  be  cancelled  in  no  other  Penn.  St.  R.,  25. 
way  than  by  its  being  burned,  torn,  or  The  testator,  after  he  had  duly  exe- 
obliterated  by  the  testator  himself,  or  cuted  his  will,  made,  in  his  own  hand- 
in  his  presence  and  by  his  direction  writing,  various  alterations.  Som»leg- 
and  consent,  or  by  a  revocation  in  writ-  acies  he  erased,  and  some  he  directed 
ing,  executed  in  the  same  manner  as  to  go  to  other  persons.  He  also  changed 
wills  are  required  to  be  executed.  one  of  the  executors  : 

A  testator  asked  his  wife  if  she  had  Held,  that  the  will,  as  originally  ex- 
brought  his  will  from  its  place  of  de-  ecuted,  should  be  upheld, 
posit  according  to  his  instructions,  and  A  testator  cannot,  by  obliterations, 
at  the  same  time  informed  her  that  he  partially  revoke  a  will  duly  executed: 
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Quinn  v.  Quinn,  1  Thompson  &  Cooke,  A  testator  executed  a  will  in  1864 
437.  revoking  all  former  wills.  In  1865  he 
A  testator,  after  diilj  executing  his  destroyed  this  will  with  an  intention, 
will,  passed  a  pen  through  portions  of  expressed  at  the  time,  that  he  wished 
a  devise  to  his  daughter,  giving  in  a  to  substitute  for  it  a  will  of  1863,  which 
note  at  the  foot  of  tne  page,  bad  treat-  he  held  in  his  hand, 
ment  as  a*  reason :  Held,  that  there  The  court,  overruling  a  dictum  in 
maj  be  a  partial  revocation  of  a  will  Dickinson  v.  Swatman  (30  L.  J. ,  P.  M. 
by  obliteration.  In  respect  to  revoca-  &  A. ,  84),  held,  that  the  act  of  destruc- 
tions, it  has  become  a  settled  rule,  not  tion  by  the  testator  was  referable  solely 
to  g^ve  effect  to  a  part  of  the  testator's  to  his  intention  to  validate  the  will  of 
intention,  when  effect  cannot  be  given  1863,  and  that  act  being  conditional, 
to  the  whole  of  it ;  and  where,  in  con-  and  the  condition  being  unfulfilled, 
nection  with  an  attempt  to  revoke  de-  there  was  no  revocation :  Powell  v. 
vises  to  his  daughter,  the  testator  de-  Powell,  L.  R.,  1  Prob.  and  Mat.,  209. 
signed  to  give  the  same  property  over  The  mere  act  of  tearing,  burning, 
to  his  two  sons,  by  altering  the  residu-  cancelling,  obliterating,  or  destroying 
ary  clause,  striking  out  the  words  **  my  the  instrument,  is  not  sufficient  to  op- 
children,"  and  inserting  "  my  two  sons,"  erate  as  a  revocation.  It  must  be  done 
the  insertion  being  inoperative  for  animo  revocandi:  Sweet  «.  Sweet,'  1 
want  of  re-execution  and  attestation,  Redf.  Surr.  Rep. ,  454 ;  Jackson  9.  Hol- 
and  the  intent  falling  as  to  the  substi-  loway,  7  Johns.,  394;  Dan  v.  Brown, 
tution  intended :  Held,  that  the  devises  4  Cowen,  488. 

to  the  daughter  were  not  revoked,  and  In  the  case  of  a  will  and  codicil, 
that  the  will  should  be  admitted  to  where  the  concluding  words  of  the 
probate  as  it  originally  stood :  McPher-  codicil,  and  the  name  of  the  testator 
son  V.  Clark,  8  Bradf.  Rep.,  93.  attached  thereto,  are  torn  off,  the  name 
After  the  death  of  a  testator  his  will,  and  seal  to  the  will  remaining  entire: 
dated  in  1844,  was  found  with  his  ori-  Held,  that  the  codicil  was  cancelled  bj 
ginal  signature  erased,  but  another  the  act  of  tearing^ ;  and  that  it  lay  upon 
signature  by  him  appeared  a  short  dis-  the  party  who  mshed  to  establish  it  to 
ta^ce  beneath  :  show  that  the  cancellation  was  done  by- 
Held,  on  the  facts  and  circumstances  accident  or  mistake,  or  without  an 
deposed  to,  that  the  original  signature  intention  to  revoke, 
was  not  erased  animo  rewcnndi,  as  In  such  case  the  legal  presumption  is 
required  by  the  Wills  Act,  and  that  in  that  the  tearing  was  done  by  the  testa- 
the  probate  the  orifi;inal  signature  must  tor  himself  when  he  was  of  sound  mind, 
be  restored,  and  the  second  signature  In  tearing  the  name  ftom  the  codicil 
omitted  :  Matter  of  King's  Will,  2  Rob-  a  part  of  the  will  written  on  the  oppo- 
ertson's  Ecc.  Rep.,  403.  site  side  of  the  sheet  was  also  torn  ; 
A  testator  executed  his  will  in  1843,  and  the  jury  were  instructed  that  if  by 
which  remained  in  his  custody  until  mistake,  intending  only  to  cancel  the 
his  death,  when  it  was  found  in  a  mu-  codicil,  the  testator  tore  off  a  part  of 
tilated  state,  torn  and  cut ;  but  the  sig-  the  will,  forgetting  there  was  writing 
natures  of  the  testator  and  of  the  on  the  other  side,  the  will  would  not 
attesting  witnesses  remained  at  the  end  thereby  be  cancelled :  Held,  that  the 
of  the  will :  jury  might  have  been  instructed  as 
Held,  in  the  absence  of  extrinsic  evi-  matter  of  law  that  there  was  no  can- 
dence,  from  the  peculiar*  manner  in  cellation  of  the  will :  Cook's  Will,  8 
which  the  mutilations  were  effected,  Penn.  L.  J.,  358,  5  Penn.  L.  J.  R.,  1. 
that  there  was  no  intention  to  revoke  The  defendant's  ancestor  and  devisor 
the  whole  will,  but  that  the  papers  as  gave  a  bond  in  a  penal  sum  conditioned 
altei«d  were  intended  for  a  draft  of  a  to  pay,  after  Mary  Territt's  death, 
new  will,  and,  in  the  event  of  his  not  £1,000  to  such  person  or  persons  as  she 
making  a  new  will,  to  operate  as  his  should  by  deed  or  will  appoint:  Held, 
will.  The  testator  died  suddenly  :  Ist,  that  such  an  alternative  power  to 
Clarke  t).  Scripps,  3  Rob.  Ecc.  Rep.,  appoint  a  sum  of  money  (not  necessarily 
668.  working  a  transmutation  of  property 
See  also  Lawyer  v.  Smith,  8  Mich.,  likeanappointmentof  land),  was  meant 
411.  to  t>e  ambulatory  during  the  life  of  tlie 
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person  who  was  to  make  the  appoint-  If  a  man  is  incompetent  to  make  a 

ment ;  and  therefore  that  an  execution  valid  will,  he  is  equally  incompetent 

of  it^  by  deed  (which  iii  fact  was  re-  to    revoke   a  will    made    previously  : 

tained  in  her  own  possession)  might  be  Smith  v.  Wait,  4  Barb.,  28. 

revoked  by  cancellation  animo  cancel-  But  see  Delafield  t?.  Parish,  25  N.  Y., 

landi,  though  it  contained  no  power  of  9,  as  to  whether  the  testator  is  required 

revocation.  to  possess  as  much  capacity  to  be  enti- 

But  2dly.  That  as  the  mere  act  of  tied  to  revoke  as  to  make  a'  will, 
cutting  oft  her  name  and  seal  from  the  The  cx)mplete  destruction  or  cancel- 
deed  was  equivocal,  it  might  be  ex-  lation  of  a  will,  is  not  necssary  to  con- 
plained,  and  its  effect  done  away,  by  stitute  its  revocation.  A  destruction 
showing,  from  what  was  said  by  her  of  it,  as  complete  as  was  in  the  te^- 
&t  the  time.  th*at  she  did  it  under  a  tor's  power  in  his  infirm  health,  is 
mistaken  notion  that  she  had  provided  sufficient :  the  testator  being  of  a  sound 
an  effectual  appointment  by  her  will  mind,  and  the  act  being  animo  rew- 
made  after  the  deed,  and  that  the  deed  candi.  The  testator  tore  his  will  into 
%vas  therefore  useless ;  whereas,  in  several  fragments,  which  were  care- 
truth,  her  will  could  not  operate  as  an  fully  collected  by  his  wife,  and  sewed 
appointment,  as  it  contained  no  direc-  together  in  such  a  manner  that  the  in- 
tion  {or  raising  the  money  upon  the  strument  was  perfectly  legible  when 
obligor's  estate,  but  proceeded  upon  the  propounded  for  probate.  The  testator 
Fupposition,  as  therein  expressed,  that  was  oi  sound  mind,  though  in  infirm 
the  children  of  her  appointee  (who  was  health,  at  the  time  of  the  tearing,  and 
dead  at  the  time-  of  the  will  made)  expressed  satisfaction  at  its  deatruc- 
*'  would  acquire  the  said  £1,000,  under  tion:  Held,  that  there  was  a  valid  rev- 
(ind  by  virtue  of  the  deed  of  appoint-  ocation  of  the  will :  Sweet  v.  Sweet,  1 
ment"  and  giving  all  the  rest  and  resi-  Redf.  Surr.  Rep.,  451 ;  Dan  v.  Brown, 
due  of  her  estates  and  effects  to  them  4  Cowen,  483  ;  Matter  of  White's  Will, 
and  others,  "on  the  express  condition  25  N.  J.  Eq.,  501. 
that  they  (the  children)  should  bring  In  Bibb  v.  Thomas  (2  Wm.  Black- 
intohotchpotwithsuchresidue,  &c.,  the  stone's  Rep.,  1043),  it  was  held  that  a 
said  £1,000."  And  whether  she  mistook  slight  tearing  of  a  will,  and  throwing 
the  contents  of  her  will  at  the  time  it  on  the  fire,  with  a  deliberate  inten- 
bhe  cut  off  her  name  and  seal,  and  tion  to  consume  it,  by  the  testator, 
made  the  declaration  before  mentioned  though  it  falls  off  and  is  preserved  by 
(which  would  be  a  mistake  infarct);  a  by-stander,  without  his  consent  or 
or  w^hether  she  mistook  the  legal  oper-  knowledge,  is  a  sufficient  revocation. 
ation  of  her  will  (which  would  be  a  The  court  (p.  1044-6)  said  :  "This  is  a 
mistake  in  law);  in  either  case  the  sufficient  revocation.  A  revocation  un- 
mistake  annulled  the  cancellation:  Per-  der  the  statute  maybe  effected  either 
.rott  v.  Perrott,  14  East,  423.  by  f]raming  a  new  will  amounting  to  a 

A  party  seeking  to  establish  such  revocation  of  the  first,  or  by  some  act 
will  may  repel  the  presumption  that  it  done  to  the  instrument  or  will  itself, 
Tfas.  destroyed  by  thb  testator  animo  viz.,  burning,  tearing,  cancelling,  or. 
revocandi,  and  show  that  it  was  im-  obliteration  by  the  testator,  or  in  his 
properly  destroyed  :  Idley  v.  Brown,  11  presence,  and  by  his  directions  and  con- 
Wend.,  227.  sent.     But  these  must  be  done  animo 

The  destruction  of  a  will  by  the  tes-  revocandi :  Onyons  &  Tryers,  Hide  <& 

tator  is  not  a  revocation  thereof,  unless  Hide,  1  Eq.  Cas.  Abr.,  408,  9.     Each 

he  intends  thereby  to  revoke  it :  Smith  must  accompany  the  other ;  revocation 

If.  Wait,  4  Barb. ,  28.  is  an  act  of  the  mind,  which  must  be 

And  a  lunatic  can  have  no  such  in-  demonstrated   by  some    outward   and 

tent:    Smitli    v.    Wait,    4   Barb.,   28;  visible  sign  or  symbol  of  revocation. 

Nelson  «.  McQiffert,  3  Barb,  (-hy.,  158  ;  The  statute  has  specified  four  of  these  ; 

Matter  of  Freeman's  Will,  54  Barb.,  and  if  these  or  anv  of  them  are  per- 

274,  affirming  1  Tucker's  Surr.  R. ,  205.  formed  in  the  slightest  manner,  this, 

As  to  species  of  insanity  and  effect :  joined  with  the  declared  intent,  will  l^e 

Matter  of  Freeman's  Will,  54  Barb.,  a  good  revocation.     It  is  not  necessary 

274.  that  the  will,  or  instrument  itself,  be 
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totally  destroyed  or  consumed,  burnt  or  the  purpose  of  revoking  the  will,  are 

torn  to  pieces.     The  present  case  falls  questions  of  fact  for  the  jury;  and  to 

within  two  of  the  specific  acts  described  aid  them  in  determining  these  .ques- 

by  the  statute.     It  is  both  a  burning  tions,  and  not  as  separate  and  indepen- 

and  a  tearing.     Throwing  it  on  the  fire  dent  evidence  of  revocation,  the  decla- 

with  an  intent  to  burn,  though  it  is  rations  of  the  testatrix,  made  after  the 

only  very  lightly  singed  and  falls  off,  date  of  the  will,  that  she  had  destroyed 

is  sufficient  within  the  statute."  it,  are  competent  evidence:  Lawyer  «. 

Where  one  had  executed  his  will,  as  Smith,  8  Mich.,  412. 
a  sealed  instrument,  and  tore  off  the  The  Revised  Statutes  permit  the  rev- 
seal  animo  r&cocandi,  it  was  held  a  ocation  of  a  will  by  its  "destruction" 
su^cient  revocation,  notwithstanding  by  the  testator,  and  do  not  require 
the  statute  did  not  require  a  seal :  proof  of  the  mode  of  destruction  when 
Price  V.  Powell,  8  Hurl.  &  Norm«  341 ;  the  instrument  was  last  in  the  testator's 
1  Redf.  on  Wills-  (2d  ed.),  314,  ch.  7,  possession  and  cannot  be  found. 
§20  ;  Matter  of  White's  Will,  25  N.  J.  Proof  of  the  injury  or  destruction  of 
Eq. ,  501.  the  will  by  two  witnesses,  is  required 

It  is  held  In  America,  also,  that  tear-  when  the  act  has  been  performed  by 

ing  off  the  seal,  although  not  an  indis-  some  other  person,   in    the  testator's 

pensable  part  of  a  will,  will  amount  to  presence,  and  by  his  direction  and  con- 

a  revocation  :  1  Redf.  on  Wills  (2d  ed.),  sent :  Bulkley  v,  Redmond,  2  Bradford, 

815,  note  36,  citing  Avery  v.  PJxley,  4  281. 

Mass.,  4a0 ;  White's  Will,  25  N.  Jer.  It  seems  that  a  duplicate  wUl  in  the 

Eq.,.501.  hands  of  a  third  person  is  revoked  by 

After  the  death  of  the  testatrix,  a  the  revocation  of  the  one  in  possession 

will   twenty-five   years  old   was  dis-  of  the  testator :    Betts  «.  Jackson,  6 

covered  in  a  barrel  among  waste  pa-  Wend.,  173. 

pers,   and  either  torn   or  worn   into  Where   a    will,    which   revokes   a 

several  pieces,  which  were  scattered  former  will,  is  destroyed  by  the  tea- 

loose  among  the  papers  in  the  barrel,  tator  animo  revacandi,  the  former  will. 

Whether  the  injury  to  the  instrument  though  remaining  in  existence  uncan- 

was  done  by  the  testatrix  or  by  some  celled,  is  not  thereby  (under  the  stat- 

other  person,  and  if  by  her,  whether  ute)  revived :  Rudisill  v,  Rodes,  1  Vir- 

accidentally  or  intentionally,  and  for  ginia  Law  Jour.,  617. 


[1  Probate  Division,  268.] . 
May  18,  1876. 

[in  the  court  of  appeal.] 
2533  *The  Anna.  (L.  35.) 

Necesariea — 8  <fe  4  Vict.  c.  66,  «.  6 — Afoney  advanced  for  DisbursemetUa  of  foreiffn 
Ship  in  BriUah  Colonial  Port — Personal  CredU — Practice, 

The  master  of  a  foreign  vessel  lying  in  the  port  of  Quebec,  being  without  funds  or 
credit,  by  means  of  a  biU  of  exchange  drawn  npon  a  firm  of  shipbrokers  in  London, 
procureci  the  advance  of  a  sum  of  money  for  necessaries  for  the  ship.  The  bill  of  ex- 
change was  accepted  and  paid,  but  the  acceptors,  not  having  received  the  amount  of 
the  bill  from  the  shipowners,  instituted  an  action  against  tlie  ship  for  the  amount  of 
the  bill : 

Heldf  that  the  court  had  jurisdiction  t^  entertain  the  aotion. 

TluL  Wataga  (Sw.  Adm.  166)  and  The  Onni  (Lush.  Adm.  154)  followed. 

This  was  a  cause  of  necessaries  brought  by  Lloyd,  Lowe 
&  Co.,  shipbrokers  of  London,  against  the  Norwegian  vessel 
Anna.  The  owners  of  the  vessel  appeared  as  defendants, 
and  the  following  statement  of  claim  was  delivered  : — 
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1.  The  said  bark  is  a  Norwegian  vessel  belonging  to  the 
defendants,  and  arrived  in  the  port  of  Liverpool  in  the  month 
of  December,  1875. 

2.  The  plaintiffs  are  shipbrokers  carrying  on  business  in 
copartnership  in  London. 

3.  About  the  end  of  October,  or  beginning  of  November, 
1875,  the  said  vessel  was  lying  at  the  port  of  Quebec  bound 
for  some  safe  port  on  the  west  coast  of  Great  Britain. 

4.  The  master  of  the  said  ship  was,  at  Quebec  aforesaid, 
then  and  there  obliged  to  make  certain  necessary  disburse- 
ments to  the  extent  of  £293  8^.  2d,  for  and  on  account  of  and 
for  the  supply  of  necessaries  thereto,  and,  being  himself 
without  funds  and  without  credit,  procured  the  said  sum  of 
£293  8s,  2d.  for  the  said  necessaries  by  means  of  a  bill  of 
exchange  for  the  said  amount  then  and  there  drawn  by  him 
upon  the  plaintiffs,  and  the  said  master  thereupon  advised 
the  plaintiffs  of  the  same  by  a  letter,  which  was  in  the  words 
and  figures  following : — 

**  Quebec,  ^th  November,  1875. 
"Messrs.  Lloyd,  Lowe  &  Co.,  London. 

"Dear  Sire, — I  have  this  day  taken  the  liberty  to  value  on  you,  at  thirty 
days  sight,  for  £29d  St.  2d.  sterling,  two  hundred  and  ninety- three  pounds 
eight  sellings  and  two  pence,  in  favor  of  Mr.  Francis  Gunn,  of  Quebec,  being 
for  the  necessary  disbursements  of  my  vessel,  the  bark  Anna,  of  Christiana, 
wliich  I  hope  you  will  duly  honor  on  presentation,  and  please  charge  to  ac- 
count of  said  vessel  and  owners,  P.  Hemandsen,  Esq.,  of  Christiana. 

"  Your  obedient  servant, 

"H.  W.  HAK8E^, 
"  Master  of  bark  Anna. 
"P.S. — The  above  amount  is  duly  insured  from  Quebec.    Policy  inclosed." 

*5.  The  plaintiffs  duly  accepted  and  paid  the  said  [254 
bill  of  excnange  at  maturity. 

6.  The  said  oill  of  exchange  was  accepted  and  paid  by 
the  plaintiffs  as  aforesaid  in  the  necessary  service  of  the  said 
vessel  as  aforesaid,  and  upon  the  credit  of  the  said  vessel, 
and  not  on  the  personal  credit  of  the  said  master,  and  the 
said  sum  of  £293  8^.  2d.  still  remains  wholly  due  and 
owing  to  the  plaintiffs. 

The  defendants  demurred  to  the  statement  of  claim  upon 
the  grounds  that  a  foreign  ship  could  not  in  this  court  be 
made  answerable  for  a  claim  in  respect  of  necessaries  sup- 
plied in  a  foreign  port,  and  that  the  plaintiffs  were,  under 
the  circumstances  stated  in  the  statement  of  claim,  in  no 
better  position  than  the  persons  who  supplied  or  advanced 
the  alleged  necessaries  at  Quebec  aforesaid. 

March  7.  Myburgh,  in  support  of  the  demurrer :  If  tlie 
17  Eng.  Rep.  70 
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decision  of  Dr.  Lushington  in  the  case  of  The  Waiaga{'\ 
that  necessaries  supplied  to  a  foreign  ship  in  a  colonial  port 
are  within  the  purview  of  the  6th  section  of  the  Admiralty 
Court  Act,  1840  (3  &  4  Vict.  c.  66),  is  to  be  considered  as 
unshaken,  it  must  be  admitted  that  this  court  is  bound  to 
follow  it.  It  must,  however,  be  remembered  that  possibly 
the  judgment  in  that  case  could  be  supported  on  the  ground 
that  the  ship  was  on  the  high  seas  at  the  time  when  the 
necessaties  were  supplied.  The  wider  construction  there 
put  on  the  statute  is  scarcely  consistent  with  the  grounds 
of  the  previous  decision  of  the  same  learned  judge  in  the 
case  of  The  Ocean  {^\  or  with  the  language  of  the  judgment 
subsequently  delivered  by  him  in  the  case  of  The  India  ('), 
where  it  was  held  that  the-statute  did  not  extend  to  give  the 
Court  of  Admiralty  jurisdiction  to  entertain  claims  for  nec- 
essaries supplied  to  a  foreign  ship  in  a  foreign  port.  In  the 
present  case  the  Anna  was  not  on  the  high  seas  at  the  time 
when  the  necessaries  were  supplied,  but  clearly  within  colo- 
nial jurisdiction,  as  she  was  lying  in  the  river  at  Quebec,  and 
it  can  hardly  be  denied  that  the  language  of  the  court  in  the 
case  of  The  India  (*)  would  apply  equally  to  all  cases  where 
necessaries  have  been  supplied  to  a  foreign  ship  elsewhere 
than  on  the  high  seas  or  in  England  or  Wales.  According  to 
the  general  practice  where  statutes  are  intended  to  apply  to 
255]  the  colonies,  *the  colonies  are  expressly  mentioned, 
but  in  this  statute  there  is  nothing  to  lead  to  the  inference 
tliat  the  Legislature  intended,  to  give  a  power  to  this  court  to 
proceed  'in  rem  in  cases  where  necessaries  have  been  sup- 
plied in  colonial  ports.  If,  however,  the  court  is  of  opinion 
that  the  case  of  The  Wataga{')  is  binding  on  it  until  re- 
versed by  superior  authority,  there  are  two  other  grounds 
on  which  the  defendants  contend  that  the  demurrer  ought 
to  be  allowed. 

[Sib  Robert  Phillimore  :  No  points  for  argument  have 
been  delivered.  I  think  it  very  desirable  that  the  practice 
of  the  court  should  be  assimilated  to  the  practice  of  the 
common  law  divisions  in  this  respect,  and  that  in  all  cases 
to  be  argued  on  demurrer  the  points  to  be  relied  upon  in 
argument  should  be  delivered.] 

The  second  point  "taken  by  the  defendants  is  that  the 
statement  of  claim  does  not  allege  that  at  the  time  when  the 
money  advanced  to  the  master  of  the  Anna  was  expended 
in  necessaries  the  master  of  the  Anna  was  without  credit. 

Thirdly,  it  appears  by  the  letter  set  out  in  the  statement 
of  claim  that  the  money  advanced  was  advanced  against  a 

0)  Sw.  AdiiL,  165.         O  2  W.  Rob.,  S68.         (»)  82  L.  J.  (P.  M.  &  A.),  185. 
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bill  of  exchange,  which  was  accepted  by  the  plaintiffs  on  the 
personal  credit  of  the  owners.  In  these  circumstances  there 
IS  no  claim  against  the  ship,  as  the  plaintiffs  have  elected  to 
look  for  payment  to  the  owners,  and  not  to  the  ship,  and 
the  allegation  to  the  contrary  in  the  sixth  article  of  the 
statement  of  claim  is  Inconsistent  with  the  rest  of  the  case. 

E.  O.  Clarkson^  on  behalf  of  the  plaintiffs :  With  regard 
to  the  question  of  jurisdiction,  the  decision  in  the  case  of 
The  Wataga{') — a  decision  acquiesced  in  since  1856— is 
conclusive ;  moreover,  the  state  of  the  law,  as  settled  by 
that  decision,  was  known  at  the  time  of  the  passing  of  the 
Admiralty  Court  Act,  1861  (24  Vict.  c.  10),  yet  in  that  act 
is  to  be  found  no  enactment  with  regard  to  necessaries  sup- 
plied to  foreign  ships  in  colonial  ports. 

[Sir  Robert  Phillimore  referred  to  the  case  of  The  Mia 
A.  Clark  iy] 

As  to  the  remaining  arguments  of  the  defendants,  even  if 
it  *were  not  competent  to  the  plaintiffs  to  show  by  [256 
the  evidence  of  surrounding  circumstances  that  the  advance 
was  made  on  the  credit  of  the  ship,  it  must  be  presumed 
that  she  is  liable,  inasmuch  as  the  necessaries  were  supplied 
for  her  use:  The  Perla{*).  In  truth,  however,  the  6th 
section  of  3  &  4  Vict.  c.  65,  conferred  on  the  Court  of  Ad- 
miralty jurisdiction  over  claims  for  necessaries  supplied  to 
foreign  ships,  quite  irrespective  of  the  question  whether  the 
necessaries  were  or  were  not  furnished  on  the  personal  credit 
of  the  shipowner. 

•  [Sir  Robert  Phillimore  referred  to  The  Onni  (*).] 

Myhurgh,  in  reply,  referred  to  The  7\oo  Ellens  (•),  and 
submitted  that  the  case  of  The  Onni  (*)  had  no  application, 
as  in  the  present  case  it  was  clear  that  the  plaintiffs  had 
accepted  tne  bill  of  exchange  on  the  express  terms,  as  was 
shown  by  the  letter  set  out  in  the  statement  of  claim,  that 
thenre  should  be  no  lien  on  the  ship,  but  that  the  amount  of 
the  bill  should  be  settled  in  account  with  them  personally. 

Sir  Robert  Phillimore  :  This  discussion  relates  to  a 
demurrer  to  a  statement  of  claim.  The  Norwegian  vessel 
Anna  arrived  in  the  port  of  Liverpool  in  the  month  of  De- 
cember, 1876,  and  her  master,  finding  himself  witliout  fnndsj 
carried  on  board  goods  to  the  amount  of  £293  8^.  2d.,  for 
the  purpose  of  supplying  necessaries  to  the  vegsel,  and  bor- 
rowed tne  money  by  means  of  a  bill  of  exchange,  of  which 
the  master  advised  his  owners  in  these  words :     [His  Lord^ 

■  (')  Sw.  Adm.,  166.  (»)  Sw.  Adm.,  853.  . 
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ship  here  read  the  letter  ^et  out  in  the  statement  of  claim.] 
Now  three  points  have  been  made  in  support  of  the  de- 
murrer, and  it  will  be  convenient  to  take  the  first  point  last, 
because  it  is  the  one  of  greatest  importance.  The  first  of 
the  two  latter  points  is  that  it  appears  upon  the  statement 
of  claim  that  the  money,  which  had  been  raised  by  the  bill 
of  exchange  to  be  expended  in  necessaries,  was  obtained  on 
the  captain's  personal  credit.  I  am  of  opinion  that  that 
point  is  untenable.  The  third  point  is  tliat  the  bill  of  ex- 
change was  accepted  by  the  plaintiffs  for  the  owners  of  the 
vessel.  That  depends  on  the  construction,  in  some  measure, 
of  the  letter  I  have  read.  It  is  said  that  there  is  no  claim 
257]    upon  *the  ship,  and  that  the  master  of  the  vessel  sup- 

Slied  the  necessaries,  and  has  to  look  only  to  the  owners. 
Tow,  in  the  first  place,  it  is  distinctly  pleaded  in  the  sixth 
article  of  the  statement  of  claim  that :  [Here  his  Lordship  read 
the  6th  article  of  the  statement  of  claim.]  It  is  contended 
that  the  letter  I  have  read  cannot  receive  any  construction 
from  the  statement  contained  in  this  6th  article.  I  am  by  no 
means  certain  that  it  would  not  be  proper  in  this  case,  in 
order  to  understand  the  letter  to  which  I  have  referred,  to 
take  into  consideration  the  surrounding  circumstances,  and 
the  question  then  would  have  to  be  determined  after  evi- 
dence of  those  surrounding  circumstances.  But  I  do  not 
tliink  it  necessary  to  place  the  overruling  of  the  demurrer 
upon  that  ground.  I  consider  the  question  that  was  decided 
by  my  learned  predecessor  in  the  case  of  The  Onni{^\  is 
substantially  the  same  as  the  point  raised  here  to-day. 
In  that  case  he  said :  "...  I  must  now  consider  my  ju- 
risdiction entirely  governed  by  the  3  &  4  Vict.  c.  65,  s.  6. 
That  section  merely  says  that  the  court  shall  be  authorized 
to  decide  all' cases  for  necessaries  supplied  to  any  foreign 
ship  or  sea-going  vessel,  and,  to  enforce  payment  thereof. 
It  makes  no  distinction  whether  the  necessaries  were  fur- 
nished on  personal  credit  or  not.  I  have  held  that  the  ad- 
vance of  money  for  the  procuring  of  necessaries  is  within 
the  equitable  construction  of  the  statute.  Can  the  present 
case  be  considered  as  a  case  of  that  kind  ?  I  can  only  j^dg® 
by  the  information  afforded  me,  and  according  to  tnat  affi- 
davit the  master  obtains  the  money  to  procure  necessaries 
by  means  of  this  bill,  and  the  money  so  procured  was  duly 
expended  for  the  benefit  of  the  sliip.  I  think  in  these  cir- 
cumstances I  am  justified  in  allowing  this  claim."  In  the 
present  case  the  money  was  obtained  by  means  of  the  bill 
of  exchange  to  provide  necessaries  for  the  benefi^t  of  the  ship. 

(»)  Lush.  Ad  in.,  164. 
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I  am  nnable  to  find  any  substantial  distinction  on  the  matter 
between  the. two  cases.  I  consider  the  case  of  The  Onni{^)y 
therefore,  is  a  precedent  for  the  court  in  the  present  case. 

I  have  only  to  advert  to  the  first  point  raised  in  the  dis- 
cussion to  which  I  referred,  namely,  the  question  as  to 
whether  the  court  has  any  jurisdiction  in  the  circumstances 
of  this  case :  the  circumstances  of  this  case  being  briefly  that 
a  Norwegian  vessel  *has  obtained  necessaries  when  [258 
lying  in  the  port  of  Quebec,  and  the  plaintiffs,  the  ship's 
brokers,  bring  this  suit  under  the  6th  section  of  3  &  4  Vict. 
c.  65.  Now  it  was  very  properly  admitted  by  Mr.  Myburgh 
in  the  course  of  his  argument  that  this  point  as  to  the  ques- 
tion of  jurisdiction  was  in  reality,  so  far  as  necessaries  are 
concerned,  decided  by  Dr.  Lushington  in  the  case  of  TTie 
Wataga  (").  It  is  not  necessary  to  read  the  whole  of  that 
case,  but  that  learned  judge  considered  fully  the  effect  of  the 
statute,  and  came  to  a  distinct  conclusion.  There  an  Amer- 
ican ship  had  been  supplied  with  necessaries,  and  had  been 
arrested.  The  judgment  was  given  in  1856,  and,  as  far  as 
I  know,  it  has  never  till  now  been  questioned.  I  think  also 
that  it  has  received  confirmation  from  the  subsequent 
statute,  24  Vict.  c.  10,  s.  5.  It  appears  to  me  that  the  argu- 
ment which  has  been  addressed  to  me  by  Mr.  Clarkson  upon 
that  point  is  a  sound  argument,  but  in  any  case  I  should 
not  think  it  right,  if  I  entertaine'd  an  opinion,  which  I  by 
jio  means  express,  that  Dr.  Lushington  had  erred  in  his 
judgment,  and  had  not  taken  the  right  view,  to  take  upon 
myself  to  reverse  his  judgment,  which  I  understand  he  had 
long  considered ;  and  I  shall  leave  the  parties  to  resort,  if 
aggrieved  by  my  adhering  to  his  decision,  to  the  Court  of 
Appeal.  I  am  therefore  of  opinion  that  I  ought  to  overrule 
the  demurrer,  and  I  so  do.  I  give  leave  to  the  defendants 
to  appeal. 

The  defendants  appealed. 

May  18.  Myburgh  (with  Ynxn  Milward^  Q.C.),  for  the  de- 
fendants :  The  question  is  whether  3  &  4  Vict.  c.  65,  s.  6, 
applies  to  necessaries  supplied  to  a  foreign  ship  in  a  colonial 
port.  At  the  time  when  that  act  was  passed,  the  Court  of 
Admiralty  had  been  held  to  have  no  jurisdiction  in  the  case 
of  necessaries  supplied  to  a  ship  in  England  whether  English 
or  foreign,  and  this  was  intended  merely  to  alter  that  state 
of  the  law,  as  appears  from  the  words,  *' within  the  body  of 
a  county  or  upon  the  high  seas."  But  it  was  never  intended 
to  apply  to  ships  in  any  part  of  the  world.     This  was  decided 

(^)  Lush.  Adm.,  164.  (•)  Sw.  Adm.,  166. 
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259]  by  Dr.  Lushington  in  The  *Ocean  {'),  though  he  after- 
wards made  a  contrary  decision  in  the  case  of  The  Waiaga  ('), 
which  no  doubt  is  against  the  defendants,  and  is,  as  they 
contend,  bad  law.  The  ship  must  be  either  in  the  body  of 
a  county  or  on  the  high  seas,  and  there  is  nothing  in  the 
act  to  show  that  its  op.eration  was  to  extend  to  foreign  ports 
or  to  the  colonies.  In  the  case  of  The  India  (*)  it  was  de- 
cided that  the  statute  did  not  apply  to  necessaries  supplied 
in  a  foreign  port,  and  where  is  the  difference !  The  JSlta  A. 
Clark  (*)  IS  again  in  favor  of  the  defendants. 

[James,  L.J.:  Foreign  owners  would  be  much  injured  if 
the  defendants  were  to  succeed.  The  masters  of  their  ships 
could  not  then  in  cases  of  emergency  be  able  to  raise  money 
for  their  wants.] 

The  facility  given  to  masters  is,  in  fact,  a  disadvantage^o 
shipowners.  The  act  24  Vict.  c.  10,  ss.  4  and  5,  does  not 
affect  this  case. 

E,  (7.  Clarkson^  for. the  plaintiff,  was  not  called  upon. 

James,  L.  J.:  This  case  really  does  not  require  a  formal 
judgment.  Dr.  Lushington,  twenty  years  ago,  in  a  very 
elaborate  judgment,  decided  upon  the  construction  of  the 
statute,  and  that  judgment  has  been  acted  upon  ever 
since.  The  Legislature  lias  since  that  time  continually  dealt 
with  the  matter,  and  if  there  had  been  any  notion  that  the 
decision  was  wrong  t\\ef  would  have  made  an  alteration 
accordingly.  We  have  no  hesitation  in  coming  to  the  same 
decision  to  which  Dr.  Lushington  came  twenty  years  ago'. 
It  is  too  late  to  rais^  questions  of  jurisdiction  after  that 
lapse  of  time. 

Upon  the  other  points  it  is  perfectly  clear  what  the  de- 
cision should  be. 

Baggallay,  J. a.,  and  Lush,  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitors  for  plaintiffs:  H.  W.  Collins  &  Robinson^ 
Liverpool. 

Solicitors  for  defendants  :  Gregory^  Rowcliffe  &  Co,y  for 
Hull,  Stone  &  Fletcher,  Liverpool. 


(»)  2  W.  Rob.,  868. 
O  Sw.  Adm.,  166. 
(»)  82  L.  J.  (P.  M.  &  A.),  186, 
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[1  Probate  Division,  260.] 

May  4,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

*TnE  Cargo  ca;  WoosuNG.    (6865.)  [260 

Salvage — Agreement — Queen**    Ship — Indian    Government — Merchant  'Shipping  Act, 

1854  (17  <fc  18  Vtct.  r.  104),  ».  484. 

The  commander  and  crew  of  a  Queen's  ship  have  the  same  rights  to  remuneration 
for  salvage  as  the  master  and  crew  of  a  merchant  ship,  but 

Qucere,  whether  they  can  make  with  the  captain  of  tl^e  wrecked  ship  an  agreement 
as  to  the  amount. 

The  commander  of  a  Queen's  ship,  sent  to  render  ,help  to  a  wrecked  ship,  can- 
not impose  terms  and  refuse  to  give  salvage  services  unless  those  terms  are 
accept«d. 

A  ship  belonging  to  the  Bombay  Government  with  a  hired  commander  and  crew 
is,  with. respect  to  the  provisions  of  the  Merchant  Shipping  Act,  1864,  s.  484,  in  the 
same  position  as  a  Queen's  ship  with  commissioned  officers. 

The  Woosung,  a  steamer  of  1,623  tons  register,  was  on  her 
voyage  from  Calcntta  to  London  with  a  cargo  of  indigo,  silk, 
shellac,  &c.,  of  the  value  of  about  £500,000.  In  the  night 
of  the  20th  of  February,  1874,  she  struck  on  a  reef  off  the 
island  Kotama,  in  ttfe  Red  Sea.  The  p9,ssengers  and  crew 
were  next  morning  landed  on  the  island,  aud  a  boat  was 
sent  to  a  Turkish  town  some  twenty-five  miles  off,  the  gov- 
ernor of  which  came  down,  accompanied  by  a  Greek  captain 
or  merchant.  With  this  Greek,  who  was  able  to  engage 
Arab  men  and  boats,  Captain  Carlin,  the  master  of  the 
steamer,  made  an  agreement  for  saving  and  landing  the 
cargo,  the  Greek  receiving  one-third  of  the  proceeds  of  the 
salvage.  A  boat  sent  from  the  Woosung,  afterwards  inter- 
cepted a  passing  steamer,  and  by  fhis  means  news  of  the 
wreck  was  telegraphed  to  London.  The  Salvage  Associa- 
tion in  London,  acting  as  agents  for  the  owners  of  the  cargo, 
thereupon  applied  to  the  Under-secretary  of  State  for  India 
to  have  one  of  the  Queen's  ships  sent  to  the  wreck  in  order 
to  protect  and  save  the  cargo,  undertaking  to  pav  for  the 
coal  consumed  and  to  make  a  present  to  the  oflicers  and 
crew.  The  under-secretary  accordingly  telegraphed  to 
Aden,  and,  in  obedience  to  his  instructions,  the  political 
resident  at  Aden  sent  off  to  the  wreck  a  steamer  called  the 
Kwangtung,  belonging  to  the  Bombay  Government;  the 
commander.  Captain  Elton,  and  the  officers,  being  un- 
covenanted  civil  servants  of  the  Bombay  Government 
*holding  no  commission  under  the  Queen,  and  ap-  [261 
parently  liable  to  be  dismissed  with  a  month's  pay,  and 
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not  entitled  to  any  pension.  The  directions  given  by  the 
resident  to  Captain  Elton,  were  contained  in  the  following 
letter : 

"  Sir, — I  have  the  honor  to  annex  for  your  information  a 
note  respecting  the  wreck  of  the  S.  S.  Woosung  on  the 
island  oi  Kotama,  and  to  request  you  will  proceed  to  the 
spot  at  full  speed  after  landing  the  relief  detachment  at 
I'erira.  You  will  notice  the  Woosung  is  said  to  be  holed  in 
several  places,  and  to  be  full  of  water.  If  practicable,  your 
stay  at  Kotama  for  salvage  services  should  not  exceed  forty- 
eight  hours,  as  your  eany  return  to  Perim  is  desirable  to 
convey  to  Aden  the  released  detachment  of  the  2d  Grena- 
diers, and  other  details.  The  Kwangtung  can  return  to 
Kotama,  if  it  should  be  considered  advisable  on  the  receipt 
of  your  report,  but  from  the  condition  of  the  ship  it  seems 
doubtful  whether  much  cargo  can  be  saved." 

The  Kwangtung  reached  the  wreck  on  the  6th  of  March, 
and,  as  was  alleged  on  her  behalf,  found  the  Arabs  plunder- 
ing, and  that  it  was  not  likely  she  would  be  able  to  save  the 
cargo.  The  captain  of  the  Woosung  requested  the  captain 
of  the  Kwangtung  to  undertake  the  salvage  on  the  same 
terms  as  those  which  the  Greek  had  accepted.  The  captain 
of  the  Kwangtung  declined,  and,  after  much  bargaining, 
the  following  agreement  was,  on  the  9th  of  March,  made 
and  signed : 

"It  is  this  day  mutually  agreed  between  Captain  Carlin 
of  the  Woosung  and  Captain  Elton  of  the  Kwangtung,  i.e., 
the  latter  agrees  to  save  as  much  as  possible  of  the  cargo,, 
gear,  tackling,  and  fittings  belonging  to  the  above-named 
vessel,  including  everything  on  deck  or  below  that  he  possi- 
bly can,  and  consign  tlie  same  to  Messrs.  Luke,  Thomas 
and  Company,  at  Aden,  to  be  retained  in  their  custody  un- 
til further  advices.  After  the  sale  of  which,  and  after  all 
expenses  have  been  paid  thereon,  Captain  Carlin  on  his  part 
agrees  to  pay  to  Captain  Elton  or  his  agents  one  half  of  the 
proceeds  of  the  saine.  In  this  agreement  Captain  Elton 
finds  all  necessary  men,  gear,  and  appurtenances  for  the 
discharging,  unrigging,  shipping,  and  unshipping,  also  for 
landing  at  Aden  ;  and  Captain  Carlin  hold  himself  irrespon- 
262]  sible  for  any  ^accident  or  damage  that  may  ac- 
crue to  the  Kwangtung,  either  alongside  the  Woosung  or 
otherwise." 

The  captain  and  crew  of  the  Kwangtung,  working  under 
great  heat  and  in  putrid  stench,  raised  and  saved  a  consid- 
erable portion  of  the  cargo,  which  ultimately  realized  on 
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sale  about  £37,000.     The  Greek  was  paid  by  the  owners  of* 
the  cargo  a  sum  of  £16, 000' for  cargo  saved,  and  for  abandon- 
ing all  claim  and  interest  in  the  cargo  remaining.    The  agent* 
of  the  Salvage  Association  on  the  27th  of  Mardi  came  down^ 
and  took  charge  of  the  wreck,  and  refused  to  permit  the 
captain  and  crew  of  the  Kwangtung  to  continue  the  salvage 
on  the  terms  of  the  agreement,  but  offered  them  £100  a  day, 
which  they  refused,  and  left  off  work.     Some  further  por- 
tion of  the  cargo  was  saved,  but  on  the  12th  of  April  a  gale 
came  on,  and  the  Woosung  went  to  pieces. 

The  captain,  officers,  and  crew  of  the  Kwangtung,  with 
the  consent  of  the  Admiralty,  presented  their  petition  in  the 
High  Court  of  Admiralty  to  recover  one-hali  the  value  of 
the  property  salved  by  them.  The  consent  of  the  Admi- 
ralty was  given  by  the  following  letter,  signed  by  the  secre- 
tary to  the  Admiralty:  ''Merchant  Shipping  Act,  1854. 
Admiraltjr,  22  July,  1874.  I  hereby  certify  that  the  Lords 
Commissioners  of  Admiralty  consent  to  the  commanding 
officer  of  H.M.S.  Kwangtung,  of  the  Bombay  marine,  prose- 
cuting his  claim  as  he  may  oe  advised  for  salvage  in  respect 
of  services  rendered  by  such  ship  under  his  command  to  the 
steamship  Woosung."  The  Salvage  Association  had  pre- 
viously applied  to  the  Admiralty  to  refuse  this  consent, 
offering  to  pav  the  captain  any  sum  which  the  Under-Secre- 
tary of  State  for  India  might  award. 

The  defendants,  by  their  answer,  denied  that  the  services, 
and  danger,  and  sufferings  of  the  officers  and  crew  of  the 
Kwangtung  were  so  great,  and  alleged  that  they  had  been 
guilty  of  misconduct.  They  also  alleged  that  the  agree- 
ment was  inequitable,  and  one  which  the  captain  of  the 
Woosung  had  no  power  to  make,  and  was  not  binding  on 
the  owner  of  the  cargo.  Also  that  the  Kwangtung  had  been 
sent  under  an  agreement  between  the  Salvage  Association 
and  the  secretary  of  state,  whose  servant  Captain  Elton  was. 
Also  that  Captain  Elton  was  an  officer  in  the  Queen's  ser- 
vice, in  command  of  one  of  her  ships  sent  on  a  special 
service,  *and  that  he  had  no  right  to  refuse  to  under-  [263 
take  salvage  work  except  on  hia  own  terms.  They  submit- 
ted that  Captain  Elton,  the  officers,  and  crew  of  the  Kwang- 
tung, were  entitled  to  reasonable  salvage  only. 

The  cause  was  heard  before  Sir  Robert  Phillimore,  judge 
of  the  High  Court  of  Admiralty. 

BtUt^  Q.C.,  Herschellj  Q.C.,  and  Edwyn  Jones^  for  the 
plaintiffs. 

Sir  H.  James^  Q.C.,  Cohen^  Q.C.,  and  Phillimore^  for  the 
defendants. 
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•  Witnesses  were  examined  before  the  judge,  and  the  effect 
of  their  evidence  is  stated  in  the  following  judgment : 

June  25,  1875.  Sir  Robert  Phillimoke  [after  stating 
the  facts  of  the  casej.  The  question  debated  before  the 
court  was  as  to  the  validity  of  the  agreement*  It  was  con- 
tended that  it  was  void  by  reason  of  its  exorbitancy,  and 
also  on  the  ground  of  collusion,  but  that  the  evidence  did 
not  support. 

Now,  with  regard  to  agreements  of  this  kind,  what  the 
probable  amount  which  the  court  would  award,  in  the 
absence  of  any  agreement  as  to  salvage,  does  not  furnish  a 
satisfactory  test  as  to  the  validity  or  invalidity  of  the  agree- 
ment. The  rule  of  the  court  was  laid  down  by  Dr.  Lush- 
ington  in  The  Theodore  (*)  and  in  many  other  cases.  In  the 
case  of  The  Theodore  (*)  it  is  concisely  stated  as  follows : 
*'The  court  is  very  much  indisposed  to  set  aside  an  honest 
agreement,  but  it  must  be  satisfied  that  the  agreement  is 
honest.  Where  there  is  any  doubt,  its  rule  is  to  adhere  to 
the  agreement ;  and  the  court  would  be  just  as  ready  in 
favor  of  salvors  to  set  aside  an  agreement  if  satisfied  that  it 
was  wholly  inequitable."  In  the  very  useful  work  pub- 
lished on  the  practice  of  this  court  by  Mr.  Williams  and 
Mr.  Bruce,  the  cases  relating  to  this  point  of  law  are  very 
carefully  examined,  and  the  result  is,  in  my  judgment,  very 
ably  stated  (").  "  It  is  submitted,"  the  learned  authors  say, 
*'that  the  true  principle  is  that  tlie  agreement  of  the  parties 
must  bind  unless  the  court  is  led  to  the  conclusion  that  it 
was  entered  into  in  ignorance  of  material  facts  or  induced 
by  fraud.  Where  the  amount  is  inadequate  or  exorbitant 
264]  *that  fact  can  only  be  regarded  by  the  court  as  poiut- 
ing  to  the  probability  that  there  was  some  unfair  dealing  at 
the  time  of  the  making  of  the  agreement.  This  applies  with 
especial  force  to  cases  where  persons  in  extremity,  in  order 
to  obtain  assistance,  have  entered  into  an  agreement  to  pay 
an  exorbitant  sum  to  the  salvors." 

Now,  the  first  thing  the  court  has  to  consider  is,  who  are 
the  parties  to  this  agreement  ?  Are  they  ignomnt  people,  or 
is  it  one  ignorant,  and  the  other  cunning  and* trying  to  over- 
reach the  Ignorant  man  ?  or  is  it  made  between  persons  per- 
fectly capable  of  understanding  what  they  are  about  and  the 
conditions  into  which  they  were  entering?  It  cannot  be 
doubted  that  they  belonged  to  the  latter  category.  Captain 
Carlin  of  the  Woosung,  and  Captain  Elton  of  the  Kwang- 
tung,  were  surely  competent  persons  so  far  as  that  con- 
sideration goes. 

(')  Sw.  Adm.,  361,  362.  («)  Page  181,  n. 
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The  next  thing  the  court  has  to  consider  is,  whether  the 
agreement  was  made  deliberately.  Now  the  captains  have 
been  examined,  and  there  is  no  reason  whatever  to  doubt 
the  credibility  of  the  evidence  given  by  Captain  Carlin.  He 
says,  fairly  enough,  he  did  not  know  anything  about  what 
the  law  was  as  to  salvage,  and  he  did  not  know  anything 
about  the  law  as  to  Her  Majesty's  ships  in  the  public  service, 
but  that  he  bargained  a  long  time  with  Captain  Elton  to  take 
one-third,  and  it  was  only  when  the  bargaining  failed  that 
he  agreed  to  give  one-half.  It  was  entered  into,  therefore, 
very  deliberately  and  by  competent  persons. 

Now  the  sura  was  very  large,  but  it  is  stated  that  the 
whole  would  go  to  the  Secretary  of  State  for  India,  and 
that  the  captain  was  to  receive  one-tenth.  It  seems  that 
there  is  not  much  distinction  to  be  drawn  between  a  ship 
belonging  to  the  Bombay  Government  and  a  ship  belonging 
to  the  Queen,  and  the  captain  of  the  Woosung  says  that  he 
was  not  aware  that  a  ship  in  the  Queen's  service  could  not 
claim  for  salvage  services — that  is  to  say,  on  the  ground  of 
services  rendered  by  the  ship.  He  said,  however,  that  if  he 
had  been  aware,  it  would  have  made  no  difference  whatever 
in  his  arrangements.  I  must,  however,  observe,  without 
entering  into  the  considerations  of  how  far  ignorance  of  the 
law  could  possibly  aflEect  this  agreement,  that  it  does  not 
appear  from  the  evidence  that  the  ship  herself  was  any 
agent  in  the  salvage  *of  the  cargo.  The  service  of  [265 
salvage  was  essentially  rendered  by  the  men  who  were  on 
board  the  ship,  not,  as  in  most  cases  in  this  court,  by  the 
agency  of  the  steam  power  of  the  vessel.  I  am  of  opinion, 
as  I  liave  already  expressed,  that  there  was  no  disability 
aflSxed  by  the  law  on  Captain  Elton  to  render  salvage  ser- 
vices and  to  obtain  the  usual  and  proper  remuneration, 
whatever  that  Bfiay  be,  for  his  services.  Coupling  with  that 
the  permission  of  the  Lords  of  the  Admiralty  to  the  institu- 
tion of  this  suit,  the  result  is  that  the  court  has  to  consider 
the  claim  of  Captain  Elton  to  remuneration  for  salvage  ser- 
vice in  this  case  as  it  would  that  of  an  ordinary  merchant 
captain.  The  agreement  having  been  entered  into  by  com- 
petent persons,  and  the  charge  of  collusion  and  misconduct 
having  been  withdrawn,  does  the  amount  itself  warrant  the 
court  in  coming  to  the  conclusion  that  this  sum  is  so  grossly 
inadequate  or  exorbitant  as  to  render  it  proper  that  the  court 
should  set  the  agreement  aside,  having  regard  to  the  princi- 
ples of  the  law,  which  I  have  stated  alreaojr  ?  Now  we  must 
consider  a  little  the  facts  of  the  salvage.  In  this  case  it  was 
rendered,  it  is  true,  in  one  sense  without  much  personal 
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danger  to  the  salvors  ;  but  that  is  only  in  on^  sense,  because 
the  evidence  shows,  I  re^et  to  say,  that  of  those  who  ren- 
dered those  salvage  services  many  of  them  were  great  suf- 
ferers from  the  worst  of  all  dangers,  perhaps,  to  sailors,  the 
disease  and  the  mischief  which  was  generated  by  this  putrid 
stench,  and  by  the  noxious  gases  which  prevailed  at  this 
time.  [His  Lordship  then  stated  the  evidence  on  this  sub- 
ject, and  particularly  as  to  the  services  of  the  first  officer  of 
the  Kwangtung.]  The  next  circumstance  I  have  to  observe 
upon  is,  that  the  evidence  showed,  if  it  were  necessary  to  ' 
establish  the  point,  that  the  manner  in  which  the  Arabs 
worked  was  not  to  be  compared  in  its  efficacy  or  its  useful- 
ness to  the  manner  in  which  the  Europeans  worked.  It  is 
said  (and  this  was,  I  think,  the  main  argument  addressed  to 
me  on  behalf  of  the  defendants)  that  this  contract  is  void  by 
reason  of  duress  and  compulsion.  Now,  in  one  sense  the 
services  of  every  salvor  are  unwillingly  and  under  duress 
accepted ;  the  lesser  evil  of  losing  a  portion  of  the  profit 
and  property  being  submitted  to  rather  than  the  greater  evil 
of  losing  all,  so  that  in  that  sense  all  salvage  services  are 
accepted  under  compulsion.  But  there  is  no  compulsion 
266j  •^or  duress  of  a  criminal  character,  unless,  indeed,  all 
reasonable  limits  are  transgressed  by  the  salvors,  or  there 
has  been  a  use  of  false  representations  or  the  excitement  of 
ungrounded  fears  in  order  to  procure  the  acceptance  of  their 
services.  But  I  look  in  vain  for  any  element  of  that  kind  in 
the  present  case,  and  if  I  compare  it  with  the  salvage  agree- 
ment made  with  the  Greek,  and  the  payments  made  to 
others,  such  as  the  stewardess  and  the  engineer,  I  must  say 
that  the  charge  of  compulsion  upon  this  and  upon  other 

f rounds  entirely  fails.  The  services  lasted  more  than  six 
ays,  and  were  perfectly  effectual,  but  I  think  it  unneces- 
sary to  travel  further  into  that  question,  because  I  have  not 
to  consider,  as  I  wish  to  be  distinctly  understood,  whether 
half  the  proceeds  would  be  the  amount  which  I  should 
award  if  it  was  an  ordinary  salvage  service.  The  question 
is,  having  regard  to  the  circumstances  I  have  stated  and  to 
the  principles  of  law  to  which  I  have  adverted,  whether  this 
amount  of  itself  presents  sucK  features  of  what  is  exorbi- 
tant and  inequitable  as  to  induce  the  court  to  do  that  which 
it  sometimes  does  very  reluctantly,  that  is  to  say,  interfere 
with  an  agreement  made  between  competent  parties.  I  must 
decline  to  do  so  on  the  present  occasion,  and  I  must  pro- 
nounce for  the  validity  of  this  agreement. 

The  defendants  appealed. 
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Sir  H.  JameSy  Q.C.,  Cohen^  Q.C.,  and  PhiUimorey  for  the 
defendants:  The  plaintiflfs  in  this  case  are  in  the  Queeen's 
service,  and  can  only  recover  what  is  sanctioned  by  the 
Admiralty.  This  is  provided  for  by  the  Merchant  Shipping 
Act,  1854,  ss.  484  and  486.  No  doubt  there  was  an  agree- 
ment, but  salvage  agreements  have  always  been  held  by  the 
Court  of  Admiralty  liable  to  be  reopened :  The  Helen  and 
George  (').  This  agreement  was  with  the  master,  and  though 
no  doubt  he  is  for  many  purposes  agent  of  the  owners,  he 
is  not  their  agent  so  as  to  enter  into  an  inequitable  agree- 
ment. There  might  have  been  hardship  and  suffering,  but 
there  was  no  danger  in  the  case,  and  except  in  very  small 
amounts,  and  in  the  case  of  derelicts,  the  court  has  never 
awarded  a  half  as  salvage :  The  Inca  {*).  The  agreement 
was  *one-sided,  for  the  salvors  were  not  forced  to  go  [267 
on.  The  Greek,  no  doubt,  was  to  have  one-third,  but  then 
he  had  to  hire  boats  and  Arabs.  But  further,  this  agree- 
ment was  controlled  by  the  agreement  made  in  London,  in 
pursuance  of  which  the  Kwangtung  was  sent  to  the  wreck. 
She  was  sent  on  purpose  to  give  help  and  had  no  right  to  make 
any  bargain  at  all.  Suppose  that  a  ship  is  ashore  in  Eng- 
land and  the  owner  sends  down  a  tug  to  nelp,  can  the  owner 
of  the  tug  when  she  is  there  refuse  to  help  except  on  exor- 
bitant terms  i 

BtUty  Q.C.,  and  Edwyn  Jones^  for  the  plaintiflfs:  The 
officers  of  the  Kwangtung  are  not  commissioned  officers,  and 
are  only  engaged  by  the  month,  and  would  get  no  pensions 
if  injured.  No  doubt  a  man-of-war  would  be  bound  to 
render  service,  but  she  was  not  a  man-of-war,  and  her 
officers  and  crew  were  not  bound  to  incur  risk  and  suflfering. 
If  they  do,  they  have  a  right  to  make  terms  for  so  doing. 
The  agreement  made  in  London  is  too  vague  and  amounts 
to  notning.  The  master  of  a  stranded  ship  has  in  such  cases 
power  to  bind  his  owner,  and  the  power  of  the  Court  of 
Admiralty  in  setting  aside  any  such  agreements  is  no  greater 
than  that  of  any  other  court,  thongn  it  has  to  de^  with 
such  agreements  more  often  than  other  courts.  The  prin- 
ciple on  which  they  are  set  aside  is  always  fraud  in  some  . 
shape.  Here  not  even  duress  can-  be  alleged,  for  the  Greek 
was  there  and  had  got  out  a  good  deal  of  car^o.  His 
agreement  has  been  acted  on,  and  after  all,  the  difference  . 
between  them  is  only  that  between  one-third  and  one-half. 
If  Captain  Elton  had  agreed  for  one-third  it  must  have  been 
good,  and  how  can  the  agreement  be  declared  absolutely 

(»)  Sw..Adm.,  368.  (»)  Sw.  Adm.,  370. 
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void  because  it  is  for  one-half  ?  As  to  the  Merchant  Ship- 
ping Act,  we  have  the  sanction  of  the  Admiralty. 

James,  L.J.:  I  am  of  opinion  that,  having  regard  to  the 
admitted  facts  of  this  Case,  this  agreement  cannot  stand  aa 
a  final  settlement  of  the  amount  to  be  paid  as  a  remunera- 
tion to  the  captain,  officers,  and  crew  of  the  ship  Kwang- 
tnng. 

The  circumstances  of  the  case  are  very  simple.  The  ship 
Woosung  was  wrecked  on  a  reef  in  the  lied  Sea,  and  was  in 
a  position  of  imminent  peril.  The  lives  of  the  passengers 
and  crew  were  saved;  but,  as  far  as  the  ship  itself  is  con- 
268]  cerned,  she  was  in  *such  peril  that  she  never  was 
rescued,  but.  went  to  pieces;  and  the  cargo  was  going  out  of 
her  when  she  was  on  the  reef  in  this  state  of  the  most  immi- 
nent peril.  The  ship  being  in  that  position,  by  means  of  a 
passing  ship  information  of  the  accident  was  sent  to  London 
to  certain  persons  interested  in  the  ship  and  cargo.  There- 
upon they  applied  to  the  India  office,  and  the  result  of  this 
was  that  the  India  office  gave  directions  to  the  proper 
authorities  at  Aden  to  send  a  ship  to  the  rescue  of  the 
Woosung ;  the  agent  of  the  Salvage  Association  offering  to 
reimburse  the  expenditure  for  coal  consumed  on  board  the 
ship  to  be  sent,  and  to  make  presents  to  her  officers  and 
crew.  It  was  contended  by  Sir  Henrv  James  that  this 
amounted  to  an  agreement  which  precluded  any  right  to 
salvage  afterwards.  I  do  not  think  that  it  can  be  fairly 
said  that  it  in  any  degree  whatever  interfered  with  what 
otherwise  would  be  the  right  of  the  captain  and  crew  as  to 
the  salving  of  the  ship,  and  so  far  they  remained  in  the 
position  of  salvors.  It  was  settled  in  the  case  of  the  Dal- 
nousie  (*),  that  having  regard  to  the  peculiar  position  of  the 
captain  and  officers  in  the  Bombay  marine,  thev  are  to 
receive  such  salvage  as  would  be  allotted  to  the  officers  and 
crews  of  merchant  vessels  in  similar  circumstances.  That 
being  so,  the  political  resident  at  Aden  ordered  Captain 
Elton  to  go  to  the  ship,  and  directions  were  given  to  hira. 
[His  Lordship  read  the  letter.]  Then  the  captain,  under 
those  directions,  does  proceed,  and  I  think  it  was  his  duty 
to  render  his  services — all  reasonable  services — upon  the 
usual  terms,  that  is  to  say,  on  receiving  such  a  salvage 
reward  as  would  be  allotted  to  the  officers  and  crew  of  a 
merchant  vessel  under  similar  circumstances.  He  was  tliere 
to  use  his  ship  in  a  reasonable  manner  for  the  protection  of 
the  ship  and  cargo,  but  when  he  got  there  ne  made  the 
bargain  now  before  us  for  the  use  of  the  ship,  the  officers, 

Q)  See  note  at  end  of  case,  p.  271. 
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and  men,  for  the  purpose  of  saving  the  fittings  of  the  dis- 
abled ship,  and  as  much  as  possible  of  the  cargo,  fpr  all 
which  salvage  services  one  sum  is  to  be  given,  and  that  is 
one  lialf  of  the  salved  property.  Now,  that  is  an  agreement 
which  upon  the  face  of  it  cannot  stand.  If  it  had  been  an 
agreement  between  the  captain  of  an  ordinary  merchant 
ship,  beyond  all  question  this  salvage  remuneration  would 
have  included  everything— the  ship,  the  officers,  and  the 
*crew — being  the  price  given  for  tne  whole  salvage  [269 
services.  It  appears  to  me  tliat  this  alone  would  snow  it  to 
be  utterly  impossible  that  this  agreement  can  stand  as  fixing 
the  price  to  be  paid  for  the  services  rendered  by  the  officers 
and  men  alone.  It  is  one  entire  consideration.  We  have 
no  means  of  determining  what  proportion  is  to  go  to  the 
ship,  and  what  to  the  officers  and  crew,  and  therefore  we  are 
driven  to  find  some  other  mode  of  ascertaining  how  much 
the  officers  and  crew  are  to  receive.  But  independently  of 
that,  it  seems  to  me  that  it  would  be  pessimi  exempli  if  a 
person  in  the  position  of  Captain  Elton,  sent  out  to  give 
assistance,  is  not  to  be  content  with  the  salvage  which  could 
be  awarded  to  him,  but  could  say  to  the  master  of  a  wrecked 
ship,  "  If  you  do  not  accept  my  terms,  I  will  go  away  with 
my  ship,  and  leave  you  to  vour  fate,  though  I  have  been 
ordered  to  come  here  for  the  purpose  of  assisting  jjrou." 
It  would  be  holding  out  a  very  dangerous  precedent  if  any 
public  servant  under  such  circumstances  could  be  allowed 
to  say,  ''  I  will  not  do  that  which  I  have  been  ordered  to  do 
unless  you  will  agree  to  my  terms."  And  it  is  clear  that 
except,  under  circumstances  of  extreme  pressure,  no  one 
would  have  agreed  to  pay  half  of  the  proceeds  of  the  cargo. 
The  agreement  cannot  stand,  but  the  plaintiffs  are  of  course 
entitled  to  a  fair  and  indeed  a  liberal  remuneration,  the 
amount  of  which  will  have  to  be  considered. 

Baggallay,  J. a.:  I  am  of  the  same  opinion,  and  I 
entirely  concur  with  what  has  been  said  by  the  Lord  Justice, 
that  the  parties  are  not  bound  by  what  tooK  place  in  London. 

The  second  question  is,  however,  the  most  important, 
whether  Captain  Elton  was  at  liberty  to  enter  into  this 
agreement.  He  was  acting  under  orders  as  in  command  of 
a  ship  which  belonged  to  Her  Majesty,  and  he  was  ordered 
to  go  and  protect  property  in  the  Red  Sea.  Without 
actually  deciding  the  question,  I  think  that  it  was  his  duty 
to  render  all  the  service  he  could,  and  that  it  was  not  com- 
petent to  him  to  make  this  agreement.  That  view  is  borne 
out  by  the  484th  and  the  following  sections  of  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104).     [His  Lordship 
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[1  Probate  Division,  272.] 
May  1,  1876. 

The  Medina.     (N.  67;  N.  235.) 

Salvage — Inequitable  Agreement — Award  for  lAfe  Salvage. 

An  English  steamship,  bound  from  Sumatra  to  Jedda,  having  on  board  as  passen- 
gers 550  pilgrims,  was  wrecked  in  the  Red  Sea.  The  pilgrims  took  refuge  on  a 
rock  where  li  bad  weather  had  set  in  they  would  have  been  exposed  to  Imminent 
danger.  In  answer  to  signals  of  distress  a  steamship  belonging  to  the  plaintiffs 
came  up,  and  her  master  refused  to  rescue  the  pilgrims  for  a  less  sum  than  £4,000, 
which  was  the  amount  of  the  passage  money  to  oe  paid  to  the  owners  of  the  wrecked 
vessel  for  carrying  the  pilgrhns  from  Sumatra  to  Jedda.  Ultimately  the  master  of 
the  wrecked  vessel  signed  an  agreement  to  pay  £4,000  to  the  master  of  the  plaintiffs' 
vessel  to  take  the  pilgrims  to  Jedda,  and  the  pilgrims  were  taken  in  the  plaintifts' 
vessel  to  Jedda  in  safety.     In  an  action  to  enforce  the  agreement : 

Held^  that  the  agreement  must  be  set  aside  as  inequitable,  and  the  court  awarded 
£1,800  as  salvage  remuneration. 

This  was  an  action  brought  by  the  owners  of  the  steam- 
ship Timor  against  the  Singapore  Steamship  Company  in 
the  Exchequer  Division  of  the  High  Court  of  Justice,  but 
transferred  to  this  division.  No  statement  of  claim  was  de- 
livered in  the  action,  but  the  indorsement  on  the  writ  was  in 
substance  as  follows : — 

The  plaintiffs  claim  £4,000,  due  from  the  defendants  under 
an  agreement  dated  the  1st  of  October,  1875,  between  the 
master  of  the  plaintiffs'  ship  Timor,  for  and  on  behalf  of 
the  plaintiffs,  and  the  master  of  the  defendants'  ship  Medina, 
for  and  on  belialf  of  the  defendants,  for  the  conveyance  of 
passengers  by  the  plaintiffs'  ship  Timor  from  Parkin  Rdck 
to  Harnish  Island,  Jedda,  with  interest  at  £5  per  cent,  per 
annum  until  payment. 

The  defendants  in  their  statement  of  defence  alleged  in 
substance  as  follows : — 

1.  On  the  30th  of  September,' 1875,  the  Medina,  while  on 
a  voyage  from  Singapore  to  Jedda  with  a  general  cargo,  and 
having  on  board  650  passengers  (pilgrims)  who  had  em- 
barked at  Padang  for  Jedda,  was  wrecked  on  the  Parkin 
Rock  in  the  Red  Sea,  and  the  pilgrims  were  landed  by  the 
Medina's  boats  on  the  rocks. 

2.  The  Parkin  Rock  is  a  small  sharp  rock  about  thirty 
273]  miles  from  the  main  *land,  and  about  240  miles  from 
Aden,  and  from  two  to  three  days'  voyage  from  Jedda. 

3.  The  Medina's  boats  were  so  knocked  about  in  landing 
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the  pilgrims  on  the  rock  as  to  be  useless,  and  the  lives  of 
the  pilgrims,  for  whom  there  was  scarcely  standing  room  on 
the  rocK,  were  exposed  to  danger. 

4.  About  10  a.m.  on  the  1st  of  October,  the  master  of  the 
Medina  observed  a  steamer,  which  proved  to  be  the  Timor, 
bound  on  a  voyage  from  Kurrachee  to  Liverpool,  and  made 
signals  of  distress  which  were  observed  by  the  Timor,  and 
she  altered  her  course  and  bore  down  to  the  rock. 

6.  When  the  Timor' approached  the  rock  the  master  of 
the  Medina  went  on  board  of  her  and  told  the  master  of  the 
Timor  the  position  of  the  pilgrims  and.  asked  him  to  render 
assistance. 

6.  Thereupon  negotiations  took  place  between  the  master 
of  the  TKmor  and  the  master  of  the  Medina,  the  master  of 
the  Timor  refused  to  take  the  pilgrims  from  the  rock  to 
Jedda  for  less  than  £4,000,  and  the  master  of  the  Medina, 
who  offered  £1,600  and  subsequently  £2,000  to  the  master 
of  the  Timor  for  his  services,  and,  after  these  offers  had 
been  refused,  proposed  to  refer  the  amount  to  arbitration, 
which  proposal  was  rejected,  was  ultimately  forced  to 
acquiesce  in  the  demand  of  the  master  of  the  Timor,  and  to 
sign  the  agreement  sued  on.  The  Medina  was  totally  lost 
on  the  said  rock. 

7.  The  said  sum  of  £4,000  was  not  a  reg,sonable  amount 
for  the  services  to  be  rendered  by  the  Timor,  but  was  an 
exorbitantly  excessive  amount  for  such  services,  and  the 
master  of  the  Timor  in  procuring  the  master  of  the  Medina 
to  sign  the  said  agreement  took  undue  advantage  of  the 
position  in  which  the  master  of  the  Medina  and  the  pil- 
grims were  placed ;  and  the  defendants  further  say  that  the 
master  of  the  Medina  had  not  any  authority  to  enter  into 
the  said  agreement  on  behalf  of  the  defendants,  and  that 
the  said  agreement  was  extorted  and  improperly  obtained 
from  the  master  of  the  Medina  and  is  wholly  unjust  and 
inequitable  and  is  not  binding  upon  the  defendants. 

8.  The  defendants  are  ready  and  willing  to  pay  to  the 
plaintiffs  such  reasonable  amount  for  their  services  as  the 
court  may  think  just. 

The  plaintiffs  delivered  a  reply  admitting  the  first  five 
paragraphs  of  the  statements  of  defence,  but  joining  issue 
upon  the  6th  and  7th  paragraphs,  except  the  averments  that 
negotiations  took  place  between  the  master  of  the  Medina 
and  the  master  of  the  Timor,  and  that  the  latter  refused  to 
take  the  pilgrims  from  the  rock  to  Jedda  for  less  than 
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£4,000,  and  submitting  that  the  agreement  of  the  Ist  'Of 
October,  1875,  was  a  valid  and  subsisting  agreement  binding 
upon  the  defendants. 

The  master  of  the  Timor  and  the  master  of  the  Medina 
were  examined  orally  before  examiners  of  the  court.  The 
result  of  their  evidence  appears  from  the  judgment.  During 
the  examination  of  the  master  of  the  Timor  the  agreement 
274]  signed  by  the  *master  of  the  Medina  was  put  in. 
This  agreement  was  substantially  as  follows : — 

''Agreement  made  this  1st  of  Oct.,  between  Captain  Brown 
of  the  Timor,  of  London,  and  Captain  Black,  of  the  steamer 
Medina,  belonging  to  the  Singapore  Steamship  Company, 
Limited,  that  the  said  Captain  Brown  agrees  w^ith  Captain 
Black,  of  the  Medina,  to  take  the  whole  of  his  passengers 
(pilgrims)  from  oflE  the  Parkin  Rock  and  take  them  to  the 
Port  of  Jedda,  or  as  near  thereto  as  she  can  safely  get,  for 
the  lump  sum  of  £4,000  sterling.'* 

The  Admiralty  Advocate  (Dr.  Deane^  Q.C.),  and  My- 
burgh^  for  the  plaintiffs :  The  services  here  did  not  alone 
consist  of  rescuing  the  lives  of  this  large  nuinber  of  pil- 
grims from  imminent  danger,  but  there  was  in  fact  a  trans- 
shipment of  the  pilgrims,  in  return  for  payment  of  freight, 
whereby  the  owners  of  the  Medina  were  enabled  to  fulfil  the 
contract  they  had  made  for  the  conveyance  of  the  pilgrims 
to  Jedda.  Not  only  did  the  master  of  the  Timor  take  upon 
himself  the  risk  of  entering  that  port — the  most  dangerous 
port  in  the  Red  Sea — but  if  any  of  the  pilgrims  had  fallen 
sick  on  the  voyage  to  Jedda,  or  for  any  other  reason  quaran- 
tine had  been  imposed  at  Jedda,  the  master  of  the  Timor 
would  have  incurred  great  expense.  Considering  the  class 
to  which  such  pilgrims  usually  belong,  the  breaking  out  of 
sickness  among  them  cannot  be  regarded  as  an  improbable 
event.  In  determining  whether  the  agreement  was  an  in- 
equitable agreement  it  cannot  be  material  that,  as  it  actually 
turned  out,  the  weather  remained  calm  during  the  service 
and  that  no  delay  through  quarantine  occurred  to  the  Timor 
at  Jedda :  The  Enchantress  (*).  The  agreement  can  clearly 
be  supported  on  the  principles  recognized  in  the  case  of  The 
Waoerley  ("). 

Wood  Hill  {Cohen^  Q.C.,  with  him),  for  the  defendants: 
The  agreement  must  be  set  aside  as  exorbitant :  The  Tlieo- 
dorer).  Indeed,  when  the  circumstances  of  the  case  are 
considered,  it  becomes  evident  that  the  demand  made  by  the 

(»)  Lush.  Adm.,  93.  («)  Law  Rep.,  3  A.  «fe  E.,  369.       .  («)  Swa.  Adm.,  861. 
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master  of  the  Timor,  was  scarcely  consistent  with  any  fair 
or  just  dealing.  Moreover,  *the  Merchant  Shipping  [275 
Act,  1854, 17  &  18  Vict.  c.  104,  s.  458,  enacts  that  the  amount 
of  salvage  remuneration  to  be  paid  by  the  owners  of  a  ves- 
sel in  respect  of  life  salvage,  shall  be  a  reasonable  amount, 
but  the  amount  asked  here  is  clearly  uni*easonable.  The 
services  were  rendered  without  difficulty  or  danger,  and  the 
Timor  obtained  a  clean  bill  of  health  at  Jedda.  [He  also 
referred  to  The  Cargo  Ex  Woosung {'),'\ 

Sib  Robert  Phillimobe  :  The  circumstances  of  this  case 
are  very  singular ;  but  it  is  one  in  which  the  court  really 
feels  no  doubt  as  to  the  judgment  which  it  ought  to  give. 
It  is  not  necessary  that  I  should  go  into  an  examination  of 
the  authorities  which  I  recently  referred  to  in  the  case  of 
The  Cargo  Ex  Wooswig  (*),  and  which  I  also  referred  to  in 
the  case'of  The  Waverley  (').  But  I  may  state  the  result 
of  them  to  be  this,  that  it  is  the  practice  of  this  court,  partly 
for  the  protection  of  absent  owners  and  partly  on  the 
grounds  of  general  policy,  to  control  agreements  made  by 
masters  when  an  examination  of  those  agreements  shows 
that  they  are  clearly  inequitable.  In  the  present  case  there 
were  upwards  of  live  hundred  pilgrims  on  a  rock  which  is 
just  six  feet  above  water.  Their  ship  had  gone  to  pieces, 
and  the  plaintiffs'  vessel,  the  Timor,  came  up  close  without 
any  difficulty  or  danger  at  all ;  because  the  evidence  is  that 
the  water  was  quit^  deep  up  to  the  rock ;  she  came  up  and 
her  captain,  in  effect,  says,  I  will  not  relieve  you  from  this 
situation,  which  a  few  hours  of  bad  weather  might  convert 
into  one  of  most  imminent  danger,  indeed  into  your  total 
destruction.  I  will  not  take  you  away  unless  you  give  me 
£4,000.  Now,  what  is  £4,000  with  regard  to  the  matter 
saved,  which  is  human  life?  On  the  other  hand,  however, 
£4,000  is  the  whole  sum  that  was  to  be  paid  for  conveying 
the  pilgrims  to  Jedda,  and  in  my  opinion  if  the  master  of 
the  Timor  had  not  taken  these  pilgiims  off  the  rock  in  the 
circumstances  stated,  and  bad  weather  had  come  on,  and 
they  had  lost  their  lives  in  consequence,  he  would  hardly 
have  been  in  a  better  position  than  a  pirate.  Nevertlieless, 
it  was  certainly  a  valuable  salvage  service  a<5cording  to  the 
principles  upon  which  such  services  have  always  been 
*considered  in  this  court,  but  I  am  of  opinion  that  [276 
£4,000  is  a  great  deal  too  much,  and  I  shall  award  £1,800. 
As  to  the  costs  there  has  been  no  tender,  and  I  shall  leave 
each  party  to  pay  their  own  costs.    If  there  had  been  a 

(»)  AnU,  p.  260.  (*)  Law  Rep.,  8  A.  A  E.,  869. 
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sufficient  tender,  I  should  have  given  the  defendants  their 
costs.     I  shall  not  give  costs  on  either  side. 

Solicitors  for  plaintiflfs :  Brooks^  Jenkins  &  Co. 
Solicitors  for  defendants :  Dawes  &  Sons. 


[1  Probate  Division,  276.] 
May  16,  1876. 

[in  the  court  of  appeal.] 
The  City  of  Brooklyn.    (O.  147.) 

Collision — Speed — J^ip  astern — Liffht, 

In  a  case  of  collision  a  steamer  will  be  held  not  justified  in  running  at  fall  speed 
on  a  dark  night  and  not  far  from  a  coast  where  other  vessels  are  likely  to  be. 

A  vessel,  unless  there  be  apparent  danger,  is  not  guilty  of  negligence  in  not  show- 
ing a  light  to  a  vessel  following  her. 

This  was  an  action  brought  by  the  owners  of  the  Italian 
bark  I.  Mille,  of  376  tons  register,  against  the  owners  of  the 
Inman  steamer  City  of  Brooklyn,  1,978  tons  register,  for 
damage  done  in  a  collision. 

About  4  a.m.,  on  the  7th  of  January,  1876,  the  bark  was 
about  thirty-five  miles  from  the  Old  Head  of  Kinsale,  bound 
for  Queenstown,  and  heading  N.E.  by  E.,  wind  light.  The 
steamer  was  coming  from  New  York  to  Liverpool  by  Queens- 
town,  at  ten  and  a  half  knots  an  hour,  and  was  astern  of 
the  bark.  The  green  and  white  lights  of  the  steamer  were 
seen  by  those  on  board  the  bark  for  about  a  quarter  of  an 
hour  before  the  collision,  and  according  to  their  evidence 
they  thought  that  the  steamer  would  keep  out  of  the  way, 
and  they  did  not  apprehend  danger  until  she  was  less  than 
one- third  of  a  mile  off.  The  captain  of  the  bark  then 
ordered  the  bell  to  be  rung,  and  a  lamp  to  be  lighted- and 
shown.  The  bell  was  rung,  but  some  delay  took  place  in 
lighting  the  lamp,  and  before  it  was  done  the  collision  took 
place.  The  bark  went  down  soon  afterwards,  and  three  of 
277]  the  crew  were  lost.  In  the  ^statement  of  claim  it  was 
alleged  that  a  good  look-out  was  not  kept  on  board  the 
steamer;  and  that  she  improperly  neglected  to  take  in  due 
time  proper  measures  for  keeping  out  of  the  way  of  the 
bark. 

The  case  of  the  steamer  was,  that  in  the  position  of  the 
vessels  she  could  not  see  any  light  on  board  the  bark,  and 
owing  to  the  darkness  of  the  night  those  on  board  the 
steamer,  though  they  kept  a  good  look-out,  were  unable  to 
discover  the  bark  until  at  a  distance  of  one  or  two  lengths, 
when  her  red  light  was  seen ;  the  engines  were  immediately 
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stopped  and  reversed,  and  the  helm  was  starboarded ;  that 
those  on  board  the  bark  acted  negligently  and  improperly 
by  omitting  to  show  a  light,  or  otherwise  to  take  proper 
measures  to  warn  those  on  board  the  steamer  of  the  position 
of  the  bark. 

The  action  was  tried  before  the  judge  of  the  Admiralty 
Division,  assisted  by  two  of  the  elder  brethren  of  the  Trinity 
House,  and  a  decree  was  made  for  the  damage  (*). 

*The  defendants  appealed,  and  the  appeal  was  [278 
heard  by  James,  L.J.,  Baggallay,  J. A.,  Lush  J.,  and  two 
nautical  assessors. 

BvM,  Q.C.,  E,  C.  Clarkson  and  MyburgJi^  for  the  defen- 
dants:   The  steamer  was  not  wrong  in  proceeding  at  full 

(')  1876.  February  19.     Sir  Robert  any  signal,  by  way  of  a  liglit,  to  a  ves- 

PuiLLiMORE  said  that  tthere  was  no  sel    overtaking  her,    had    been    very 

dispute  that  the  steamer  was  the  over-  much  discussed  in  the  two  cases  of 

taking  vessel,  and  the  Jpark  was  the  Tfie  Earl  Spencer  (33  L.  T.  (N.S.)  235), 

vessel  ahead,  so  that  the  17th  Art.  of  and  TJie  Anglo-Indian  (33  L.  T.  (N.S.), 

the  steering  and  sailing  rules  applied.  233).     In  the  latter  case  their  Lord- 

The.  evidence  showed  that  the  bark  ships,  in  delivering  the  judgment  of 

kept  her  course,  and  that  at  the  time  the  Privy  Council,  say  this  :  ''  We  are 

-when  she  was  descried  by  the  steamer  very  far  from  saying  that  it  is  never 

no   mauGeuvre    on    the    part   of    the  the  duty  of  the  vessel  ahead  to  look 

steamer  could  have  prevented  a  col-  behind.     There  may  undoubtedly  be 

lision.     As  to  the  plea  of  inevitable  circumstances  of  an  exceptional  charac- 

accident,  his  Lordship  and  the  elder  ter,  which  may  throw  upon  the  vessel 

brethren  were  satisfied  that  the  acci-  ahead  the  duty  of  looking  behind,  and, 

dent  could  not  properly  be  described  as  further,  of  giving  some  signal,  by  the 

inevitable.     The  elder  brethren  were  way  of  a  light,  or  otherwise,  to  a  ves- 

f  urther  of  opinion  that,  in  such  a  state  sel  behind,  approaching  her  under  cir- 

of  weather  as  was  proved  in  this  case,  cumstances  under  which  there  is  rea- 

the  bark  ought  to  have  been  seen  at  son  to  suppose  that  the  after  vessel 

such  a  distance  as  would  have  enabled  does  not  see  the  vessel  in  front,  and 

the  steamer  to  get  out  of  the  way.    His  when   there  is  danger  of    collision." 

Lordship   would   not,  however,  leave  So  far  as  the  statutory  regulations  are 

the  case  solely  on  that  issue.     Even  concerned,  there  was  no  law  binding 

assuming  that  it  might  be  the  duty  on  the  vessel  ahead  to  exhibit  a  light 

of  the  bark  to  do  some  act  to  indicate  astern,  and  if  it  had  been  the  intention 

her  presence,  the  elder  brethren  con-  of  the  legislature  that  she  should  be 

aider  that  the  bark  was,  up  to  the  last  under  that  obligation,  there  were  seve- 

moment,  justified  in  thinking  that  the  ral  rules  in  which  one  naturally  would 

steamer  would  pass  to  leeward.  expect  to  find  that  obligation  expressed. 

On  the  same  assumption,  the  next  and  where  it  was  not  so  expressed, 

question  was,  how  far  ihe  speed  of  the  But  his  Lordship  was  of  opinion, 

steamer  was  proper  under  the  circum-  and  the  elder  brethren   agreed  with 

stances.     Now,  she  was  not  far  from  him,  that  in  this  case  there  were  no 

the   Irish  coast,    where    vessels   were  exceptional   circumstances    to  compel 

sure  to  be  met  with,  and  she  w^  going  the  bark  to  exhibit  a  stern  light,   at 

at  full  speed  on  a  night  which  her  own  least,  not  until  the  time  when  she  did 

witnesses  described    as   so  dark  that  attempt  to  do  so. 

she  could  not  see  another  vessel  until  Looking  into  all  the  circumstances 

almost  alongside  her.     His   Lordship  of  this  case,  his  Lordship  was  of  opin- 

was  of  opinion  that  such  speed,  under  ion  that  the  steamer    was    alone    to 

the  circumstances,  was  improper.  blame  for  this  collision,  and  decreed 

The  duty  of  a  vessel  ahead  to  make  accordingly. 
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speed  on  a  clear  night ;  but  even  admitting  that  she  was 
not  right  in  doing  so,  there  was  contributory  negligence  on 
board  the  bark.  She  ought  to  have  shown  a  light  or  made 
some  signal,  as  she  could  see  the  steamer,  and  might  have 
guessed  that  the  steamer  could  not  see  her.  The  Earl 
Spencer  (*)  and  The  Anglo-Indian  (')  are  authorities  on  the 
subject.  No  doubt  the  rules  are  silent  as  to  this  case,  but 
there  is  nothing  in  the  order  to  exclude  ordinary  care  and 
precaution :  Tae  Olivia  (*) ;  The  John  Fenwick  (*) ;  The 
Saxonia  (*). 

Milward^  Q.C.,  and  O.  Bruce^  for  the  I.  Mille,  were  not 
called  upon. 

James,  L.  J.:  I  am  of  opinion  that  we  cannot  come  to  any 
conclusion  different  from  that  to  which  the  learned  judge 
of  the  court  below  has  come,  that  conclusion  being  m  ac- 
cordance with  the  opinion  of  the  nautical  assessors  upon 
this  matter,  which  is  to  a  great  extent  a^matter  of  nautical 
279]  skill  and  science.  The  learned  *judge  was  of  opinion 
that  the  ship  complained  of  was  going  at  a  speed  not  to  be 
justified,  having  regard  to  the  state  of  the  night,  the  posi- 
tion of  the  coast,  and  the  probability  of  there  being  other 
vessels  in  the  way ;  and  I  am  bound  to  say  that  however 
convenient  it  may  be  for  commerce  and  for  travellers — how- 
ever convenient  it  may  be  to  be  able  to  go  to  America  at 
eleven  or  twelve  miles  an  hour,  that  is  still  a  speed  at  which 
it  does  not  seem  to  us  to  be  reasonable  for  a  steamer  like 
this  to  go  when  not  far  from  the  coast,  and  on  a  night  so 
dark  that,  according  to  the  evidence  of  their  own  witnessies, 
they  could  not  see  another  vessel  more  than  a  length  of  a 
ship  away.  It  is  said,  on  behalf  of  the  steamer,  that  if  the 
other  ship  did  see  the  steamer  she  ought  to  have  shown  a 
light.  Of  course  we  cannot  suppose  that  any  captain  would 
wantonly  neglect  to  take  the  necessary  precautions  to  save 
his  own  life  and  the  lives  of  his  men,  therefore  we  must  sup- 
pose that  he  formed  the  best  judgment  he  could,  and  did 
everything  that  would  tend  to  avoid  a  collision.  Then  when 
he  saw  the  danger,  he  did,  apparently,  what  he  could ;  he 
ordered  the  bell  to  be  rung  and  a  light  to  be  got,  but  it  was 
too  late.  I  am  of  opinion,  therefore,  that  whatever  may 
have  occurred  in  other  cases,  where  it  was  held  to  be  the 
duty  of  a  ship  to  warn  another  of  the  risk  that  siie  was  run- 
ning, there  were  in  this  case  no  such  circumstances  as  to 

0)  88  L.  T.  (N.S.),  286;  8  Aap.  Mar.  («)  Lush.  Adm.,  497. 
L.  C,  4.  I*)  Law  Rep.,  8  A.  A  E.,  500. 

(»)  88  L.  T.  (N.S.),  288 ;  8  Asp.  Mar.  (»)  Lush.  Adm.,  410. 
L.  C,  1. 
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show  any  neglect  of  duty  upon  the  part  of  the  crew  of  the 
Italian  ship,  or  that  they  did  anything  to  justify  our  charg- 
ing them  with  contributory  negligence. 

I  am,  upon  the  whole,  of  the  same  opinion  as  the  court  below. 

Baggallay,  J. a.:    I  am  of  the  same  opinion. 

Lusii,  J. :  I  am  also  of  the  same  opinion.  I  think  the  rule 
of  law  with  regard  to  travelling  at  sea  is  identical  with  the 
law  of  travelling  on  the  high  road.  No  one  on  a  dark  night 
has  a  right  to  go  at  such  a  rate  of  speed  as  not  to  be  able  to 
escape  an  accident  if  he  happens  to  follow  immediately  in  the 
wake  of  another,  whether  it  be  by  sea  or  by  land.  I  think 
that  the  rate  of  speed  was  an  unjustifiable  rate  for  that  ves- 
sel to  run  on  such  a  dark  night,  when  she  could  not  discern 
another  vessel  until  within  Tier  own  length  of  that  vessel. 
As  to  contributory  negligence,  I  do  not  think  there  is  any 
necessity  for  a  ship  ahead  to  look  out  for  ships  that  are 
behind  her  unless  the  danger  is  apparent.  It  is  only 
*when  there  is  an  apparent  danger  that  the  necessity  [280 
arises  to  do  the  best  they  can  for  their  own  safety.  Here 
the  persons  on  board  the  first  ship  did  so,  but  when  it  was 
too  late. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  I.  Mille :  T.  Cooper. 
Solicitors  for  defendants:    Gregory  &  Co.^  for  Duncan, 
Hill  &  Dickinson,  Liverpool. 


[1  Probate  Division,  288.] 

May  29,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

*TnE  Glannibanta.     (0.  158.)  [283 

Appeal — Reversal — Evidence — Collision — Look-out — Negligence, 

Where  the  judge  of  the  court  below  has  come  to  a  conclusion  of  fact  after  hearing 
witnesses,  the  Court  of  Appeal  will  not,  except  in  cases  of  extreme  pressure,  reverse 
bis  decision ;  but  where  the  decision  of  the  court  below  does  not  depend  upon  the 
credibility  of  the  witnesses,  but  on  the  inferences  from  tlie  e\idence  drawn  by  the 
judge,  his  decision  may,  even  without  such  pressure,  be  reversed  by  the  Court  of 
Appeal. 

A  steamer,  with  sails  up,  running  through  a  roadstead  ought  even  by  day-time 
and  in  fine  weather  to  have  a  man  on  the  look-out  besides  the  captain  on  the  bridge. 

This  was  an  action  for  damages  by  the  owners  of  the 
steamship  Glannibanta,  against  the  owners  of  the  steamship 
Transit,  ior  damages  incurred  in  a  collision  ;  and  there  was 
a  counter  claim  by  the  owners  of  the  Transit. 

The  action  was  heard  before  Sir  Robert  Phillimore,  judge 
of  the  Admiralty  Division,  assisted  by  two  Elder  Brethren 
17  Eng.  Rep.  73 
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of  the  Trinity  House ;  and  the  jndge,  after  hearinff  witnesses 
on  both  sides,  came  to  the  conclusion  that  the  Iransit  was 
in  fault,  and  decreed  judgment  accordingly.  The  owners 
of  the  Trnnsit  appealed. 

The  facts  of  the  case  are  stated  in  the  following  judgment. 

May  17  and  18.  Benjamin^  Q.C.,  and  PhilliTnore^  for 
the  Transit,  as  to  keeping  a  look-out,  cited  The  Ionia  {^). 

Mllward,  Q.C.,  Butt,  Q.C.  and  Clarkson,  for  the  Glanni- 
banta. 

Cur.  adv.  vuU. 

May  29.  The  judgment  of  the  court  (James,  L.  J.,  Bag- 
284]  gallay,  *J.  A.,  and  Lush,  J.,  assisted  by  two  nautical 
assessors)  was  delivered  by 

Baggallay,  J. a.:  On  the  23d  of  January,  1876,  about 
1  p.m.,  two  iron  screw  steamships,  the  Glannibanta  and  the 
Transit,  came  into  collision  in  Yarmouth  Roads,  and  both 
vessels  sustained  considerable  damage.  The  weather  was 
fine  and  clear,  the  wind  in  the  S.  W.,  blowing  alight  breeze, 
with  no  sea,  and  the  tide  on  the  last  quarter  ebb,  running 
to  the  northward.  It  does  not  appear  tliat  the  roadstead 
was  unusually  crowded  with  vessels,  and  it  is  difficult  to 
imagine  a  state  of  circumstances  under  which  with  the  use 
of  reasonable  precautions  a  collision  was  less  likely  to  occur. 

On  the  25th  of  January  an  action  for  damages  in  respect 
of  this  collision  was  commenced  in  the  Admiralty  Division 
.of  the  High  Court  of  Justice,  by  the  owners  of  the  Glanni- 
banta, against  the  owners  of  the  Transit,  and  was  met  by  a 
counter  claim  for  damages  on  the  part  of  the  latter. 

The  action  came  on  for  hearing  before  the  judge  of  the 
Admiralty  Division  on  the  20th  and  21st  of  March.  On 
the  latter  day  the  learned  judge  decided  that  the  Transit 
was  alone  to  blame,  and  made  the  usual  order  for  assess- 
ing the  damage  sustained  by  the  Glannibanta,  and  from  that 
decision  the  present  appeal  is  brought. 

The  Glannibanta  was  a  vessel  of  534  tons  register,  and 
was  proceeding  from  London  to  the  Tyne  in  ballast ;  the 
Transit  was  of  345  tons  register,  and  was  on  a  voyage  from 
Grimsby  to  Dieppe  with  a  general  cargo.  Shortly  before 
the  collision,  the  Glannibanta  had  come  through  Hewitt's 
Channel,  and  had  passed  the  St.  Nicholas  light-ship  on  her 
course  northwards,  and  the  Transit  had  passed  the  Bell 
Buoy  on  her  course  southwards;  the  collision  took  place 
between  the  South  Elbow  and  south-west  Scroby  Buoys, 
at  a  distance  from  the  Scroby  Sands  of  from  a  quarter  to 
half  a  mile. 

(*)  Law  Rep.,  1  P.  C,  426. 


Vol.  I.]  PROBATE  DIVISION.  579 

The  Glannibanta.  1876 

The  plaintiffs  allege  that,  immediately  after  passing  the 
St.  Nicholas  light-ship,  the  Glannibanta,  whicrr  had  pre- 
viously been  steering  N.  by  W.,  ported  her  helm  so  as  to 
change  her  course  to  N.  |  E.,  and  proceeded  down  the 
roads  at  the  rate  of  about  nine  knots  an  hour ;  that  shortly 
before  1  p.m.  those  on  board  her  saw  the  Transit  approach- 
ing, bearing  about  two  points  on  the  port  *bow,  and-  [285 
at  the  distance  of  from  half  to  three  quarters  of  a  mile ; 
that  the  helm  of  the  Glannibanta  was  again  slightly  ported, 
and  she  was  kept  on  her  course  with  the  intention  of  pass- 
ing the  Transit,  port  side  to  port  side,  but  that  the  Transit, 
instead  of  passing  the  Glannibanta  on  her  port  side,  sud- 
denly, and  with  the  apparent  intention  of  crossing  the  bows 
of  the  Glannibanta,  starboarded  her  helm,  and,  although 
the  engines  of  the  Glannibanta  were  immediately  stopped 
and  reversed,  and  her  helm  was  starboarded,  the  starboard 
side  of  the  Transit,  abreast  of  her  foremast,  came  into  con- 
tact with  the  stem  of  the  Glannibanta. 

The  defendants,  on  the  other  hand,  allege  that  when  the 
Transit  first  observed  the  Glannibanta,  the  latter  was  about 
a  mile  ahead,  that  the  Transit  was  then  heading  about  S.  by 
W.,  well  over  to  the  east  side  of  the  roads,  and  proceeding 
at  the  rate  of  about  eight  knots  an  hour,  that  the  Glanni- 
banta was  not  then  approaching  so  as  to  pass  port  side  to 
port  side,  but  was  continuing  on  her  N.  by  W.  course,  by 
which  she  had  passed  the  light-ship,  and  was  apparentlv 
heading  to  the  town  of  Yarmouth,  and  communicating  with 
the  shore  by  signals ;  that  the  Transit,  in  this  belier,  and 
expecting  the  Glannibanta  to  pass  starboard  to  starboard, 
starboarded  about  two  points  ;  but  the  Glannibanta  sud- 
denly ported,  then,  for  the  first  time,  straightening  down 
the  roads,  and  the  vessels  were  almost  immediately  in  col- 
lision, notwithstanding  the  stoppage  and  reversal  of  the  en- 
gines of  the  Transit.  The  defendants  further  allege  that 
there  was  no  proper  ^or  sufficient  look-out  on  board  the 
Glannibanta,  and  that  when  she  so  ported,  those  on  board 
her  were  not  aware  that  the  Transit  was  so  close  to  them, 
and  only  discovered  the  fact  after  they  had  ported,  and 
when  the  collision  was  inevitable. 

It  is  not  immaterial  to  note  that,  having  regard  to  the 
speed  at  which  the  two  vessels  were  proceeding,  they  were 
nearing  each  other  at  the  rate  of  about  a  mile  in  three 
minutes  to  three  minutes  and  a  half. 

Now,  the  substantial  question  which  had  to  be  decided  in 
the  Court  of  the  Admiralty  Division,  and  which  has  to  be  de- 
cided by  us  in  the  present  appeal,  is  as  to  the  tin^e  £^t  which 
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the  Glannibanta  straightened  her  course  from  N.  by  W.  to 
N.  A  E. — whether  she  did  so  at  the  time  of,  or  immediately 
28o]  after,  passing  the  St.  *Nicbolas  light-ship,  as  alleged 
by  the  plaintiffs,  or  whether,  as  alleged  by  the  defendants, 
she  continued  on  her  N.  by  W.  course  for  some  half  a  mile  or 
three  quarters  of  a  mile  after  she  had  passed  the  light-ship, 
and  then,  and  not  till  then,  straightened  her  course.  If 
the  former  be  the  correct  view  of  the  case,  it  is  clear,  upon 
the  evidence,  that  the  Transit  was  in  error  in  starboarding 
when  she  did ;  and  if  the  latter  is  the  correct  view,  it  is 
equally  clear,  upon  the  evidence,  that  the  Glannibanta 
ought  not  to  have  ported  when  in  such  close  proximity  to 
the  Transit. 

This  question  was  decided  by  the  learned  judge  of  the 
Admiralty  Division  in  accordance  with  the  plaintiffs  con- 
tention, and  he  appears  to  have  been  much  influenced  in  ar- 
riving at  this  conclusion  by  the  course  taken  by  another 
steamer,  the  Paradox,  which  was  at  the  same  time  proceed- 
ing to  the  north,  and  by  the  evidence  given  by  persons  who 
were  on  board  the  Paradox  respecting  the  movements  of 
the  Glannibanta  and  the  Transit.  The  Paradox  had  passed 
the  St.  Nicholas  light-ship  somew^hat  in  advance  of  the 
Glannibanta,  and  had  changed  her  course  on  passing  the 
light-ship  from  N.  by  W.  to  N.  ^  E.  so  as  to  straighten 
down  the  roads,  and  on  meeting  the  Transit  had  passed 
her  port  side  to  port  side.  From  this  the  learned  judge 
very  justly  inferred  that  the  course  so  made  by  the  Para- 
dox was  the  natural  and  proper  course  for  any  other  ship 
similarly  circumstanced,  and  having  stated  "that  in  his 
opinion  the  natural  course  for  the  Glannibanta  was  to  have 
ported  immediately  on  passing  the  light-ship,  he  proceeded 
to  refer  to  the  argument  which  had  been  addressed  to  him  on 
the  part  of  the  defendants,  and  which  was  the  same  in  sub- 
stance as  has  been  addressed  to  us  here,  in  the  following 
terms:  "The  porting  on  passing  the.  light  ship  is  not  de- 
nied to  have  been  her  natural  course ;  but  it  has  been  con- 
tended, and  with  very  great  power,  that  her  fault  was  this, 
that  she  went  towards  Yarmouth  further  than  was  neces- 
sary or  proper,  and  thereby  brought  her  starboard  side 
open  to  the  Transit,  who,  on  seeing  the  starboard  side,  was 
justified  in  starboarding." 

To  this  argument,  and  the  evidence  upon  the  subject  of 
it,  the  learned  judge  next  addressed  himself,  and  having 
stated  that  in  the  conflict  of  evidence  he  and  the  Elder 
Brethren  of  the  Trinity  House  were  of  opinion  that  they 
287]    might  safely  rely  upon  the  ^testimony  of  those  who 
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liad  been  on  board  the  Paradox,  he  acted  upon  the  evi- 
dence of  those  witnesses,  and  considering  it  to  be  thereby 
established  that  rhe  Glannibanta  had  followed  in  the  wake 
of  the  Paradox,  he  held  that  the  Transit  had  starboarded 
when  the  Glannibanta  was  on  her  port  bow,  and  had  thus 
caused  the  collision,  for  which  she  was  alone  to  blame. 

If  this  view  be  correct,  it  of  course  negatives  the  conten- 
tion of  the  defendants  that  the  Glannibanta  continued  on 
her  course  of  N.  by  W.  for  some  distance  after  she  had 

Eassed  the  light-ship.  In  the  course  of  the  argument  on  be- 
alf  of  the  plaintiffs  we  were  much  pressed  with  the  lan- 
guage from  time  to  time  made  use  of  by  the  Judicial 
Committee  of  the  Privy  Council  in  Admiralty  cases,  and 
particularly  in  the  cases  of  The  Julia  {)^xid  The  Alice  {^), 
to  the  effect  that  if  in  the  Court  of  Admiralty  there  was 
conflicting  evidence,  and  the  judge  of  that  court,  having 
had  the  opportunity  of  seeing  the  witnesses  and  observing 
their  demeanor,  had  come,  on  the  balance  of  testimony,  to 
a  clear  and  decisive  conclusion,  the  Judicial  Committee 
would  not  be  disposed  to  reverse  such  decision,  except  in 
cases  of  extreme  and  overwhelming  pressure ;  and  it  was 
urged  upon  us  that  in  the  present  case  there  was  no  such 
extreme  and  overwhelming  pressure  as  should  induce  us  to 
reverse  the  decision  of  the  Admiralty  Division  as  to  the 
question  of  fact  upon  which  its  decision  was  based. 
.  Now  we  feel,  as  strongly  as  did  the  Lords  of  the  Privy 
Council  in  the  cases  just  referred  to,  the  great  weight  that 
is  due  to  the  decision  of  a  judge  of  first  instance  whenever,, 
in  a  conflict  of  testimony,  the  demeanor  and  manner  of  the 
witnesses  who  have  been  seen  and  heard  by  him  are,  as 
they  were  in  the  cases  referred  to,  material  elements  in  the 
consideration  of  the  truthfulness  of  their  statements.  But 
the  parties  to  the  cause  are  nevertheless  entitled,  as  well  on 
question  of  fact  as  on  questions  of  law,  to  demand  the  de- 
cision of  the  Couj-t  of  Appeal,  and  that  court  cannot  ex- 
cuse itself  from  the  task  of  weighing  conflicting  evidence 
and  drawing  its  own  inferences  and  conclusions,  though  it 
should  always  bear  in  mind  that  it  has  neither  seen  nor 
heard  the  witnesses,  and  should  make  due  allowance  in  this 
respect. 

*In  the  present  case  it  does  not  appear  from  the  [288 
judgment,  nor  is  there  any  reason  to  suppose,  that  the 
learned  judge  at  all  proceeded  upon  the  manner  or  de- 
meanor of  the  witnesses ;  on  the  contrary,  it  would  appear 
that  his  judgment  in  fact  proceeded  upon  the  inferences 

0)  14  Moo.  P.  C,  210.  (2)  Law  Rep.,  2  P.  C,  245. 
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which  he  drew  from  the  evidence  before  him,  and  which  we 
have  really  the  same  means  of  considering  that  he  had, 
and  with  this  further  advantage,  that  we  have  had  his  view 
of  the  inferences  to  be  drawn  from  the  evidence  as  well  as 
the  evidence  itself  made  the  subject  of  elaborate  and  able 
discussion  on  both  sides. 

Having  given  our  best  consideration  to  the  evidence  in 
this  case,  we  are  unable  to  arrive  at  the  same  conclusion  as 
that  arrived  at  by  the  learned  judge  of  the  Admiralty  Di- 
vision. It  is  quite  true,  as  has  been  already  stated,  that 
the  evidence  of  the  captain  and  helmsman  of  the  Paradox 
is  to  the  effect  that,  in  their  opinion,  the  Glannibanta  ported 
her  helm  immediately  after  sne  had  passed  the  light-ship, 
and  that  such  evidence  is  in  accordance  with  the  statements 
of  the  ca{)tain  and  helmsman  of  the  Glannibanta,  but  it  is 
in  our  opinion  clear,  from  the  circumstances  to  which  we 
are  about  to  advert^and  to  which  the  attention  of  the  judge 
of  the  Admiralty  Division  does  not  appear  to  have  been 
directed,  that  tnese  witnesses  must  have  been  mistaken. 
The  captain  of  the  Glannibanta  himself  most  distinctly 
states  that  he  saw  the  Transit  directly  after  he  ported,  and 
that  she  was  then  about  half  a  mile  or  a  little  more  from 
the  Glannibanta,  and  this  is  supported  by  other  persons 
who  were  on  board  the  Glannibanta.  Now,  there  is  no  dis- 
pute that  the  point  at  which  the  collision  took  place  was 
upwards  of  a  mile  to  the  north  of  the  light-ship,  though 
there  is  some  slight  difference  of  opinion  as  to  the  distance 
^rom  Scroby  Sands,  and  as  the  two  vessels  were  approach- 
ing each  other  at  about  equal  rates,  the  Transit  must  at  the 
time  when  the  Glannibanta  passed  the  light-ship  have  been 
at  least  a  mile  to  the  north  of  the  point  of  collision  and  at 
least  two  miles  from  the  Glannibanta,  and  had  the  Glanni- 
banta ported  her  helm  immediately  on  passing  the  light- 
ship, the  Transit,  when  first  seen  from  the  Glannibanta, 
must  have  been  at  least  two  miles  distant  instead  of  half 
a  mile  or  three  quarters  of  a  mile,  which  most  of  the 
289]  *witnesses,  except  those  who  were  on  board  the 
Paradox,  agree  in  treating  as  about  the  distance  between 
the  two  ships  when  the  Glannibanta  straightened  her  course. 

If,  however,  as  is  contended  by  the  defendants,  the 
Glannibanta  did  not  port  her  helm  until  she  had  left  the 
light-ship  more  than  half  a  mile  behind  her,  she  would  have 
been  when  she  ported  about  half  a  mile  to  three  quarters 
of  a  mile  from  the  Transit,  each  being  about  a  quarter  of  a 
mile  from  the  eventual  point  of  collision. 
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Under  these  circumstances,  having  given  our  best  con- 
sideration to  all  the  evidence  in  the  case,  and  having  had 
the  benefit  of  theiadvice  of  the  nautical  assessors,  by  whom 
we  have,  been  assisted  on  the  present  occasion,  we  have 
arrived  at  the  following^  conclusions,  in  which  they  entirely 
concur : 

1.  That  the  Glannibanta  continued  on  her  course  for  more 
than  half  a  mile  after  she  had  passed  the  light-ship,  whether 
or  not  she  did  so  for  the  purpose  of  interchanging  signals 
with  Yarmouth,  as  suggested  by  the  defendants,  it  is  im- 
material for  us  to  consider.  The  fact  is  proved  to  demon- 
stration bv  the  evidence  of  the  captain  of  the  Glannibanta, 
and  it  follows  from  this, 

2.  That  by  keeping  on  this  course  she  led  those  on  board 
the  Transit  to  believe,  and  that  they  were  justified  in  believ- 
ing, that  she  was  making  for  Yarmouth  and  would  pass 
them  starboard  to  starboard. 

3.  That,  having  regard  to  these  circumstances,  the  Transit 
was  fully  justified  in  starboarding  when  the  Glannibanta 
was  first  seen  from  her  deck,  and  that  the  Glannibanta  was 
not  justified  in  porting  when  in  such  close  proximity  to  the 
Transit. 

4.  That  the  collision  was  occasioned  by  such  improper 
porting  of  the  Glannibanta,  it  being  practically  impossible 
to  avoid  a  collision  after  the  course  of^  the  Glannibanta  had 
been  changed. 

In  arriving  at  these  conclusions  we  are  doubtless  dissent- 
ing from  the  views  expressed  by  the  captain  and  helmsman 
of  the  Paradox,  upon  which  the  judge  of  the  Admiralty 
Division  relied,  but  we  can  well  understand  how  in  such  a 
case  persons  desiring  to  speak  with  the  most  perfect  honesty 
and  accuracy  may  have  been  mistaken.  There  was  nothing 
in  the  surrounding  circumstances  *prior  to  the  colli-  [290 
sion  to  direct  the  attention  of  the  people  on  board  the  JPar- 
adox  to  the  movements  of  the  Transit  and  the  Glannibanta, 
BO  as  to  induce  them  to  watch  such  movements  with  any 
particular  nicety,  and  the  want  of  accuracy  in  such  casual 
notices  as  were  taken  is  exemplified  by  the  circumstance 
that  the  captain  of  the  Paradox  states  that  the  Glannibanta, 
after  she  had  straightened  her  course,  was  a  quarter  of  a 
mile  astern  of  him,  whilst  his  helmsman  makes  the  dis- 
tance 200  yards  only,  and  the  captain  of  the  Glannibanta 
says  he  was  as  much  as  half  a  mile  or  nearly  so  astern. 

We  cannot  part  with  this  case  without  expressing  our 
surprise  that  there  should  have  been  no  proper  or  suflScient 
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look-out  on  board  the  Glannibanta,  for  had  there  been  a 
proper  look-out,  and  the  Transit  had  been  seen  from  the 
Ulannibanta,  as  in  such  case  she  must  hare  been  before  the 
latter  ported,  we  cannot  for  a  moment  suppose  that  that 
change  of  course  would  have  been  made.  The  captain  of 
the  Glannibanta,  in  his  examination,  stated  that  it  was  not 
a  customary  thing  to  keep  a  man  on  the  look-out  in  the 
day-time  on  board  ships  belonging  to  his  owners ;  and,  on 
the  occasion  in  question,  until  after  she  had  ported,  the 
captain  \^as  the  only  person  on  the  look-out,  and  he  was 
on  the  bridge,  with  his  view  forward  limited  by  reason  of 
the  sails  on  his  own  ship  to  four  points  on  his  starboard 
bow.  A  very  diflPerent  courae  was  pursued  by  the  Transit, 
on  board  of  which  an  efficient  look-out  was  kept  by  her 
captain  and  mate  on  the  'bridge  and  by  a  seaman  well  for- 
ward in  the  bows. 

We  have  only  further  to  remark  that,  havitig  regard  to 
the  fact  that  the  Transit  had  a  proper  and  sufficient  look- 
out in  every  direction,  the  course  pursued  by  her  of  star- 
boarding when  she  first  saw  the  Glannibanta  would  be  quite 
inexplicable  if  the  vessels  had  been  approaching  each  other 

f>ort  side  to  port  side,  as  contended  for  by  the  plaintiflfs. 
t  appears  to  us  impossible  to  adopt  the  suggested  explana- 
tion of  the  plaintiffs  that  by  crossing  the  bows  of  the  Glan- 
nibanta the  Transit  might  save  a  little  distance  in  her  course 
to  the  south,  and  that  that  was  her  object  in  starboarding. 
OA  the  other  hand,  we  can  well  understand  that  the  Glanni- 
banta, having  no  sufficient  look-out,  ported  her  helm  in 
291]  *ignorance  of  the  position  of  the  Transit,  and  simply 
with  the  view  of  straightening  her  course  down  the  roads. 

The  Transit  was,  in  our  opinion,  very  carefully  and  cau- 
tiously handled.  The  Glannibanta  was  carelessly  and  reck- 
lessly managed  in  changing  her  course  in  ignorance  of  the 
ftosition  of  another  vessel,  which  was  onl j  half  a  mile  off. 
t  is  possible,  no  doubt,  that  the  careful  ship  may  have  blun- 
deringly gone  wrong,  and  that  the  careless  ship  may  by 
accident  have  gone  right,  but  the  burthen  of  proof  on  the 
Aatter  is  then  very  heavy,  and  the  Glannibanta  has  certainly 
not  discharged  it  in  this  case. 

.  It  may  be  well  to  add  that^  having  regard  to  the  position 
of  the  Glannibanta  and  Paradox  in  passing  the  light- ship, 
and  their  position  when  the  Glannibanta  sighted  the  Transit, 
the  Glannibanta,  the  faster  ship,  must  have  lost,  intead  of 
gaining,  ground,  which  can  only  be  accounted  for  by  the 
one  having  taken  a  straight  and  the  other  a  devious  course. 
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Upon  the  whole,  we  are  of  opinion  that  the  Glannibanta 
was  alone  to  blame,  and  that  consequently  the  appeal  must 
be  allowed,  the  order  of  the  court  below  discharged,  and 
the  usual  order  of  reference  made  for  assessing  the  damage 
sustained  by  the  Transit. 

The  costs  both  in  the  court  below  and  of  the  appeal  must 
follow  the  result. 

Judgment  reoersed. 

Solicitors  for  the  Transit :  Pritchard  &  Sons, 
Solicitors  for  the  Grlannibanta^:  Stokes^  Saunders  <6  Co. 
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489]         *^^  ^^  Witt.    Ex  parte  Shubeook. 

Custom  of  Trade —  Oeneral  Lien — Packer. 

A  packer  is  entitled  to  a  general  lien  on  the  goods  of  his  customer  which  are  in 

his  hands. 

• 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Pepys,  acting  as  Chief  Judge  in  Bankruptcy. 

G.  A.  Witt  &  Co.,  general  merchants,  filed  a  liquidation 
petition,  under  which  J.  Shubrook  was  appointed  trustee: 
JPerrott  &  Perrott  were  packers,  and  the  debtors  had  been 
in  the  habit  of  employing  them  to  pack  goo^ds  for  them  for 
shipment  abroad,  ^he  goods,  when  purchased  by  the 
debtors,  were  sent  to  the  warehouse  of  Perrott  &  Perrott, 
where  they  were  warehoused,  packed,  and  sent  off  for  ship- 
ment as  directed  by  the  debtors.     At  the  commencement  of 
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the  liquidation,  Perrott  &  Perrott  had  in  their  warehouse 
various  parcels  of  goods  belonging  to  the  debtors,  which 
had  been  sent  to  them  at  different  times,  and.  there  was  due 
to  them  from  the  debtors  the  sum  of  £28  195.  Id.^  being  the 
amount  of  their  charges  for  packing  other  goods  for  the 
debtors.  The  trustee  requested  Perrott  &  Perrott  to  pack 
all  the  goods  in  one  case  and  forward  them  to  the  docks  for 
shipment.  This  was  done,  and  their  charge  for  doing  it 
was  £2  1*.  They  claimed  to  be  entitled  to  a  general  lien  on 
the  goods,  and  refused  to  deliver  them  up  except  *upon  [490 
payment  by  the  trustee,  not  only  of  the  £2  1^.,  but  also  of 
the  £28  19^.  Id,  The  trustee  tendered  the  £2  1^.,  and  de- 
manded delivery  of  the  goods,  which  was  refused.  He  then 
applied  to  the  court  for  an  order  that  Perrott  &  Perrott 
should  deliver  up  the  goods  on  payment  of  the  £2  1^. 

AflBidavits  were  made  by  two  persons  engaged  in  the  trade 
of  packers  to  the  effect  that  by  the  custom  of  trade  a  packer 
has  a  general  lien  upon  the  goods  of  his  customers  in  his 
possession  for  the  amount  of  his  charges,  not  only  in  respect 
of  the  particular  goods,  but  also  in  resi)ect  of  any  other 
goods  of  the  customer.  In  opposition  to  this  evidence,  one 
of  the  debtors  made  an  affidavit  in  which  he  said  that 
neither  he  nor  his  co-debtor  knew  of  2My  such  alleged  cus- 
tom of  trade.  The  Registrar  was  of  opinion  that  the  lien 
claimed  was  established,  and  he  dismissed  the  trustee's  ap- 
plication with  costs.     The  trustee  appealed. 

Davey^  Q.C.,  and  F.  0,  Crump ^  for  the  appellant:  The 
Registrar  founded  his  decision  on  Ex  parte  Deeze  (*).  In 
manj^  text- books,  no  doubt,  that  case  has  been  treated  as 
showing  that  packers  have  a  general  lien,  and  the  marginal 
note  is  to  that  effect.  But  when  the  case  is  looked  at,  it  is 
evident  that  the  marginal  note  is  wrong,  and  that  the  deci- 
sion was  based  upon  the  mutual  credit  clause.  Ex  parte 
Ockenden  (')  and  Rose  v.  Hart  (')  show  that  it  was  so.  To 
establish  a  general  lien  by  implication,  it  must  be  shown, 
either  that  its  existence  was  actually  known  to  the  person 
against  whom  it  is  claimed,  or  that  it  exists  by  virtue  of  a 
custom  of  trade  so  widely  known  that  the  court  will  impute 
knowledge  of  it  to  him :  Holderness  v.  Gollinson  (*).  The 
law  does  not  favor  general  lien  :  Bock  v.  Oorrisseni^). 
In  the  most  recent  text-books  on  mercantile  law,  packers 
are  not  mentioned  among  the  persons  who  have  a  general 
lien. 

(>)  1  Att,  228.  (*)  7  B.  «fe  C,  212. 

(«)  Ibid.,  236.  (»)  80  L.  J.  (Ch.),  89. 

(3)  8  Taunt.,  499. 
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[De  Oex^  Q.C.,  for  Perrott  &  Co.,  referred  to  Savill  v. 
Bwrchard  (*),  in  which  Lord  Kenyon  said  that  packers  had 
a  general  lien,  and  to  Oreen  v.  Farmer  (^\  in  which  Lord 
491]  Mansfield  said  it  *was  settled  in  1765  that  a  packer, 
being  in  the  nature  of  a  factor,  would  be  entitled  to  a 
lien.] 

That  was  because  packers  then  often  acted  as  factors, 
making  advances  to  their  principals,  which  they  do  not  do 
now.  In  the  recent  case  of  Achard  v.  jRing{*),  although 
an  alleged  custom  had  been  in  a  prior  case  found  ludicially 
by  the  Court  of  Queen's  Bench,  yet,  on  the  evidence,  the 
jury,  in  accordance  with  the  direction  of  Cockburn,  L.C.  J., 
found  that  the  alleged  custom  did  not  exist. 

De  OeXy  Q.C.,  and  Brought  for  the  respondents,  were  not 
called  on. 

James,  L.  J.:  I  think  it  is  too  late  now  to  attempt  to  set 
aside  that  which  has  been  considered  law  for  so  many  years, 
and  I  must  say  I  do  not  see  the  injustice  of  it.  I  agree  with 
what  Lord  Hardwicke  said  in  Ex  parte  Deezei^) ;  it  seems  to 
me  to  be  very  good  sense  and  justice.  A  man  has  goods  in 
his  possession  which  he  has  received  in  the  ordinary  course 
of  trading,  and  he  is  asked  to  deliver  them  up,  and  at  the 
same  time  he  has  a  claim  against  the  person  who  asks  him 
to  deliver  them  up.  I  think  he  has  a  perfect  right  to  keep 
them.  Under  the  Judicature  Acts,  I  think,  if  an  action 
were  brought  for  the  goods  in  trover  or  detinue,  by  means 
of  a  counter  claim,  the  whole  matter  might  be  settled  in  one 
action.  I  certainly  think  this  law  with  regard  to  lien  is  a 
very  proper  one  ;  it  has  been  settled  for  a  great  many 
years,  and  I  do  not  see  why  we"  should  endeavor  to  limit 
the  effect  of  the  decisions.  The  Registrar's  order  must  be 
affirmed. 

Mellish,  Ij.J.:  I  am  of  the  same  opinion.  From  what 
Lord  Mansfield  said  in  Oreen  v.  Farmer  (*),  and  what  was 
said  by  Lord  Hardwicke  in  Ex  parte  Deeze^  it  seems  to  me 
clear  that  in,  the  middle  of  the  last  century  it  was  settled 
that  a  packer  had  a  general  lien.  At  that  time  packers  were 
to  a  certain  extent  considered  as  factors ;  tney  used  to 
make  advances  to  their  customers.  But,  it  having  been 
492]  *established  that  packers  had  a  general  lien  at  that 
time,  I  cannot  think  the  circumstance  that  they  do  not  now 
so  frequently  as  they  did  then  make  advances  should  be 
sufficient  to  take  away  their  right  of  general  lien.  It  having 
been  established  that  they  had  such  a  lien  then,  there  can 

(»)  4  E8p.,63.  (8)  31  L.  T.  (N.S.),  647. 

(«)  4  Burr.,  2214.  .       (*)  1  Atk.,  228 
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be  little  doubt  that  it  would  continue.  Therefore,  in  the 
present  case,  if  a  single  affidavit  of  the  custom  had  been 
produced,  that  would  have  been  sufficient  evidence,  if  any 
evidence  is  required  at  all.  If  the  existence  of  this  lien  is 
ever  seriously  to  be  contested,  and  id  is  sought  to  prove 
thalj  by  the  present  usage  of  trade  packers  have  not  a  gen- 
eral lien,  it  must  be  done  in  quite  a  different  way  from 
merely  bringing  the  customer  himself  to  say  that  he  never 
heard  of  the  general  lien.  I  think  the  determination  of  the 
Registrar  was  right. 
Bagoallay,  J. a.:    I  am  of  the  same  opinion. . 

Solicitors  for  trustee :    W.  A.  Crump  &  Son. 
Solicitor  for  packers :    G.  H.  Cole, 


[2  Chancery  Division,  494.] 
M.R.  Feb.  11,  1876. 

♦UnDERHILL  V.    RODEN.  [494 

[1876    U.     9a.] 

WUl — Gift  over  on  Wif^a  Second  Marriage — Death  of  Wife  vntfunU  marrying  againr^ 
Word*  ''Children  and  Isme  and  iMr  Heirs''— Estates  2'aU—Jiids  in  WtUTa  Case, 

Testator  gave  his  real  and  personal  estate  to  a  trustee  upon  trust  to  pay  the  pro- 
ceecU  to  his  wife  for  the  maintenance  and  education  of  his  children  until  the  eldest 
should  attain  twenty-five,  or  until  his  wife  should  marry  again ;  and,  in  case  of  her 
second  marriage  before  any  of  his  children  should  attain  twenty-five,  to  pay  her  £30 
a  year,  and  apply  the  residue  towards  the  maintenance  and  education  of  his  children ; 
and  when  hi^  two  sons  should  attain  twenty -five,  then  to  raise  certain  sums  for  them, 
and  pay  the  proceeds  of  the  residue  to  his  wife  if  she  should  be  then  unmarried,  but 
in  case  she  should  marry  again,  then,  after  providing  an  annuity  for  her  for  her 
separate  use,  to  pay  the  residue  equally  between  the  testator's  children  and  their 
issue  and  their  heirs  as  tenants  in  common ;  and  in  case  both  his  children  should 
die  under  twenty -five  without  leaving  issue,  then  to  give  the  proceeds  to  his  wife 
for  life ;  and  after  her  death  the  said  property  to  be  in  trust  as  to  one  moiety  for 
the  wife,  and  as  to  the  other  for  the  trustee  absolutely. 

The  wife  survived  the  testator  and  died  without  having  married  again,  leaving  the 
testator's  only  two  sons  surviving,  who  had  since  attained  twenty-five,  but  who  had 
no  issue : 

Held,  that  the  gift^  over  of  the  real  estate  on  the  second  marriage  of  the  wife  took 
elfect  on  her  deatli : 

Held,  also,  that  the  sons  took  equitable  estates  tail  according  to  the  rule  in  Wild's 
Case  (»> 

FUe  V.  Salter  (*)  disapproved. 

Special  case.  Richard  Roden,  by  his  will,  dated  the 
23d  of  November,  1852,  appointed  the  plaintiff,  John  Under- 
hill,  his  executor,  and  gave,  devised,  and  bequeathed  all  his 
real  and  personal  estate  to  the  said  J.  Underiiill  upon  trust 
to  pay  the  rents  and  profits  of  his  real  estate,  and  also  the 

(»)  6  Rep.,  10  b.  C)  6  Sim.,  411. 
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interest,  dividends,  and  annual  income  of  his  personal 
estate  to  his  wife  for  her  maintenance  and  support,  and  for 
the  education  and  support  of  his  children  till  the  eldest 
should  attain  twenty-live  years,  or  until  his  wife  should 
marry,  again,  whichever  event  should  first  happen :  And,  in 
case  of  the  second  marriage  of  his  said  wife  before'  any  of 
495]  his  children  should  attain  *twenty-five  years,  he  di- 
rected his  said  trustee  to  pay  to  his  wife  £30  a  year  out  of  the 
proceeds  of  his  real  and  personal  estate,  the  residue  of  the 
said  proceeds  to  be  applied  towards  the  maintenance,  edu- 
cation, and  support  of  such  of  his  children  as  should  then 
be  living ;  and,  when  his  eldest  son  attained  twenty-five,  he 
directed  that  the  said  trustee  should  raise  the  sum  of  £700 
by  sale,  or  mortgage,  or  otherwise  of  his  said  real  and  per- 
sonal estate,  and  pay  the  same  to  his  eldest  son  for  his  own 
absolute  use,  and  a  like  sum  in  like  circumstances  for  his 
second  son ;  but  in  case  only  one  of  his  said  sons  should  live 
to  attain  the  age  of  twenty-five  years,  his  trustee  was  to  raise 
the  sum  of  £1,400  for  the  absolute  use  of  such  only  son : 
And  when  his  said  sons,  or  such  survivor  of  them,  should 
have  attained  the  age  of  twenty-five  years,  the  trustee  was 
to  pay  the  proceeds  of  the  residue  of  the  said  real  and  per- 
sonal estate,  after  raising  the  said  sums  .of  £700  and  £700,  or 
the  said  sum  of  £1,400,  to  his  said  wife  for  her  life  in  case 
she  should  then  be  unmarried,  but  in  case  she  should  paarry 
again,  then  the  trustee  was  to  sell  and  invest  so  much  of  the 
said  real  and  personal  estate  as  should  produce  £30  a  year, 
and  pay  the  same  to  his  wife  for  her  separate  use,  and  should 
pay  the  residue  of  his  said  real  and  personal  estate  unto  and 
equally  between  his  said  children  and  their  issue,  and  their 
heirs  and  assigns,  share  and  share  alike  as  tenants  in  common 
and  not  as  joint  tenants ;  and  in  case  of  the  death  of  both  of 
his  said  children  before  attaining  their  respective  ages  of 
twenty-five  years  without  leaving  lawful  issue,  the  trustee 
was  to  pay  the  whole  of  the  said  proceeds  of  his  real  and  per- 
sonal estate  to  his  said  wife  for  her  life  and  separate  use,  and 
after  her  decease  his  said  trustee  was  to  hold  the  real  and 
personal  estate  to  the  uses  thereinafter  declared,  tjiat  was 
to  say,  as  to  one  moiety,  as  his  wife  should  by  deed  or  will 
appoint,  and  in  default  of  and  subject  thereto,  to  the  use  of 
his  said  wife,  her  heirs  and  assigns  forever ;  and  in  case  the 
said  J.  Underhill  should  be  living  at  the  death  of  his  said 
wife,  in  case  his  said  children  should  have  died  before  attain- 
ing their  respective  ages  of  twenty-five  years  without  leav- 
ing lawful  issue,  then  as  to  the  other  remaining  moiety,"  to 
the  use  of  the  said  J.  Underhill,  his  heirs,  executors,  admin- 
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istrators,  and  assigns  forever :  But  in  case  of  the  decease  of 
the  said  J.  Undernill  before  the  happening  *of  the  [496 
said  event  lastly  thereinbefore  provided  for,  then  to  the  use 
of  and  amongst  all  and  every  the  child  or  children  of  the 
said  J.  Underbill  who  should  be  living  at  his  deceaae,  and 
their  issue,  share  and  share  alike  as  tenants  in  common  and 
not  as  joint  tenants. 

The  testator  died  in  December,  1852,  having  had  two  sons 
only,  the  defendants  F.  W.  Roden  and  R.  J.  Roden. 

The  testator's  widow  died  in  May,  1853,  without  having 
married  again ;  the  two  sons  were  then  both  under  age,  but 
had  since  respectively  attained  the  age  of  twenty-five. 

The  said  sums  of  £700  in  the  will  mentioned  had  not  yet 
been  raised. 

At  the  time  of  his  death  the  testator  was  seised  of  a  per- 
tain freehold  property  called  *'The  Moor,"  which  formed 
the  whole  of  his  estate. 

The  questions  submitted  for  the  opinion  of  the  court  in 
the  special  case  were : 

1.  Whether  the  said  F,  W.  Roden  and  R.  J.  Roden  and 
their  issue,  or  any  of  them,  took  any,  and  if  any,  what, 
estate  in  The  Moor  under  the  said  will  of  the  testator? 

2.  Whether  the  said  F.  W.  Roden  took  any,  or  what 
estate  in  The  Moor  as  heir-at-law  of  the  testator? 

3.  Whether  the  Wal  estate  in  fee  in  The  Moor  is  now 
vested  in  the  said  J.  iJnderhill  under  the  said  will  ? 

Plumptre,  for  the  trustee. 

Manby^  for  the  eldest  son,  the  heir-at-law :  The  gift  over 
on  the  contingency  of  the  wife's  second  marriage  has  failed 
by  reason  of  her  death  without  having  married  again.  This 
is  not  one  of  the  cases  like  Luxford  v.  Gheeke  (*)  and  Oor- 
dxyn^.  Adolphus  {^\  where  the  wife's  second  marriage  can 
be  construed  as  if  it  were  second  marriage  or  death,  for  here 
the  testator  directs  an  annuity  to  be  raised  and  paid  to  his 
wife  in  the  event  of  her  stjcond  marriage. 

The  case  is  governed  by  Pile  v.  Salie?'  (').  There  a  testa- 
tor *made  certain  bequests  to  his  wife  in  trust  for  her  [497 
as  long  as  she  remained  a  widow,  and  upon  her  marrying 
again  he  bequeathed  to  her  one-third  of  his  property  not 
then  disposed  of,  and  the  remaining  two-thirds  to  her 
nieces.  The  widow  died  without  having  married  again,  and 
it  was  held  that  the  residue  was  undisposed  of.  That  case 
was  referred  to  in  Eaton  v.  Hewitt  (*).  I  contend  that  there 
is  an  intestacy,  aixd  that  the  heir-at-law  is  entitled. 

(J)  3  Lev.,  126.  («)  6  Sim.,  411. 

O  8  Bro.  P.  C,  806.  (*)  2  Dr.  &  Sm,,  184,  192. 


592  CHANCERY  DIVISION.  [Vol.  IT. 

1876  Underhill  v.  Roden.  M.R. 

B.  B.  Rogers^  for  the  second  son :  The  two  sons  are  en- 
titled to  estates  tail  according  to  the  rule  in  WUdPs  Case{^). 

Jessel,  M.R.:  It  is  a  great  pity  when  a  general  rule  of 
this  kind  is  well  established  that  judges  should  not  follow 
it.  Tbe  general  rule  is  extremely  well  expressed,  if  I  may 
say  so,  in  Eaton  v.  Hewitt^  by  a  very  distinguished  judge  in 
these  terms :  ''It  is  a  rule  now  well  established  that  wnere 
a  testator  gives  to  a  woman  a  life  interest  if  she  so  long 
remains  unmarried,  and  then  directs  that  in  the  event  of  her 
marrying  the  property  shall  go  over  to  another,  although, 
according  to  the  strict  language,  the  gift  over  is  expressed 
only  to  take  effect  in  the  event  of  the  marriage  of  the  tenant 
for  life,  the  gift  over  is  held  to  take  effect,  even  though  the 
tenant  for  life  does  not  marry." 

The  rule*  is  again  stated  thus  by  another  distinguished 
judge  in  Brovme  v.  Hammondi^) :  "It  appears  to  me  clear 
that  I  am  concluded  by  the  authorities  which  have  de- 
termined that  a  devise  or  bequest  over,  though  in  terms 
made  upon  the  marriage  of  tne  donee  of  the  preceding 
estate,  is  to  be  extended  by  implioation,  so  as  to  take  effect 
on  the  determination  of  that  estate  by  death."  In  that  case 
the  gift  was  to  the  wife  so  long  as  she  should  remain  the 
testator's  widow,  without  being  expressly  for  her  life. 

Against  these  authorities  there  is  the  case  of  File  v. 
Salter  (*),  which  appears  to  me  wrongly  decided.  It  was 
,498]  cited  in  both  the  *case8  I  have  mentioned,  and  not 
followed.  In  that  case  the  Vice-Chancellor  Shadwell,  re- 
ferring to  the  contention .  that  the  gift  took  effect  upon  the 
widow  marrying  a§ain  or  dying,  said :  **  It  would  be  absurd 
to  give  her  one- third  of  the  property  in  the  event  of  her 
death."  I  am  at  a  loss  to  see  any  absurdity  in  it.  Is  there 
anything  absurd  in  giving  a  person  a  life  interest  in  the 
whole  of  the  property,  and  an  absolute  interest  in  parti 
The  fact  is,  the  testator  was  contemplating  two  different 
things,  the  one  a  provision  for  his  wife  during  her  life,  and 
the  other  a  disposition  of  the  corpus  after  her  death. 

If  a  case  exactly  similar  to  Pile  v.  Salter  i^)  had  come 
before  me,  I  should  have  considered  tliat  it  was  not  in  accord- 
ance with  the  general  rule,  and  should  therefore  have  de- 
clined to  follow  it.  But  in  this  case  there  are  strong 
reasons  for  holding  that  the  gifts  over  on  the  wife's  second 
marriage  take  effect  on  her  death,  independently  of  the 
general  rule ;  for  though  the  House  of  Lords  has  decided 
that  we  cannot  in  the  slightest  degree  impugn  any  well 
established  rules  of  construction,  yet  it  has  also  decided 

(')  5  Rep.,  16  b.  («)  Joh.,  210,  214.  («)  6  Sim.,  411. 
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that  everj'  case  must  be  decided  on  its  own  words  where  not 
covered  by  authority. 

The  testator,  after  directing  his  trustee  to  pay  the  annual 
proceeds  of  the  residue  of  the  real  and  personal  estate  (after 
raising  the  two  sums  of  £700  fof  his  sons)  to  his  wife  for  her 
life,  "in  case  she  should  then  be  unmarried,"  directs  that, 
''in  case  she  should  marry  again,"  then  the  trustee  should 
sell  so  much  of  the  said  real  and  personal  estate  as  should 
produce  £30  a  year,  and  pay  the  same  to  his  wife  for  her 
separate  use,  and  pay  the  residue  unto  and  equally  amons 
his  children.  It  might  have  been  said  that  the  word 
'*then"  meant  not  '*at  that  time,"  but  "in  that  case." 
I  assume,  how^ever,  that  the  meaning  is  "at  that  time." 
Then,  in  case  of  the  death  of  both  his  sons  under  twenty-live 
without  leaving  issue,  he  directs  the  trustee  to  pay  the  pro- 
ceeds of  his  estate  to  his  wife  for  life,  and  as  to  one  moiety, 
as  she  shall  by  deed  or  will  appoint.  As  regards  that 
moiety  there  is  no  absurdity  in  the  disposition.  Then,  as  to 
•the  other  moiety,  the  testator  directs  that  in  case  John 
Underbill  should  be  living  at  the  death  of  his  wife,  in  case 
his  children  should  have  died  before  attaining  *the  [499 
age  of  twenty-five  without  leaving  lawful  issue,  then  his 
trustee  shoula  hold  the  remaining  moiety  to  the  use  of  John 
Underbill  absolutely. 

Can  anything  be  more  capricious  than  to  suppose  that  the 
ultimate  gift  to  John  Underbill  was  dependent  on  the  wife's 
marrying  again,  an  event  with  which  he  had  nothing  to  do  ? 
Or  why  should  the  wife's  own  interest  in  the  moiety  depefid 
upon  her  marrying  again  ?  The  result  is,  that  the  gift  over 
takes  effect  on  the  death  of  the  wife  as  well  as  on  her  marry- 
ing a^ain.  I  am  of  opinion  that  the  legal  estate  in  The 
Moor  IS  in  the  trustee,  as  he  is  directed  to  raise  the  sum  by 
sale  or  mortgage,  and  that  the  two  sons  take  equitable 
estates  tail  according  to  the  rule  in  WiWs  Case  ('). 

Solicitor:  £[.  G.  Fields  agent  for  H.  &  J.  E.  Underbill, 
Wolverhampton. 

(»)  6  Rep.,  16  b. 

Bee  10  Eng.  Rep.,  830  note  ;  13  Eng.      note  ;  Jones  v.  Jones,  16  Eng.  Rep., 
Rep.,  726  note;    15  Eng.   Rep.,.  823      835;  13  Upper  Can.  Law  Jour.  241. 

17  Eng.  Rep.  75 
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[2  Chancery  Division,  499.] 
M.R.,  March  17,  20,  1876. 

Lysaght  v.  Edwards. 

[1876     L.     20a.] 

Vendor  and  Purchaser — Contract  to  sell  Real  Estate — Death  of  Vendor  be/ore  Com- 
pletion— General  Devise  of  Real  Estate  upon  Trust  for  Sale — Devise  of  Trust 
Estates. 

In  1874  the  plaintiffs  entered  into  a  contract  for  the  purchase  of  real  estate. 
After  the  title  haid  been  accepted,  and  before  completion,  the  vendor  died,  having  by 
his  will  (dated  in  1873)  given  his  personal  estate  to  £.,  whom  Ite  appointed  execu- 
tor, and  devised  all  his  real  estate  to  Hv  and  M.  upon  trust  for  sale,  and  having  also 
devised  to  H.  alone  all  the  real  estate  which  at  his  death  might  be  vested  in  hiui  as 
trustee : 

Beld,  that  the  real  estate  contracted  to  be  purchased  by  the  plaintifls  passed  to  H. 
under  the  devise  of  trust  estates. 

Wall  V.  Bright  (*)  commented  on  and  explained. 

On  the  23d  of  December,  1874,  an  agreement  in  writing 
was  entered  into  between  Samuel  Bedford  Edwards  and  the 
plaintiffs,  whereby  S.  B.  Edwards  agreed  to  sell,  and  the 
plaintiffs  agreed  to  purchase,  at  the  price  of  £59,750,  a 
mansion  house  called  The  Bury,  and  certain  messuages, 
farms,  and  lands  (comprising  in  the  whole  775a.  1r.  36p.), 
500]  situate  in  the  parish  of  Arlsey,  in  the  *county  of 
Bedford,  partly  freehold  and  partly  copyhold.  The  agree- 
ment provided  tliat  the  vendor  should,  before  the  com- 
pletion of  the  purchase,  procure  the  copyholds  to  be 
enfranchised;  that  £3,000,  part  of  the  purchase-money, 
should  be  paid  at  once,  and  the  residue  on  the  11th  of  Octo- 
ber, 1875  ;  and  that  on  payment  of  the  balance  of  the  pur- 
chase-mojiey  the  vendor  should  execute  a  proper  conveyance. 

Part  of  the  property  which  formed  the  subject  of  the  con- 
tract consisted  of  a  farm  and  lands  called  the  Bury  Farm. 

The  deposit  of  £3,000  was  duly  paid.  An  abstract  of  title 
was  delivered,  and,  after  requisitions  had  been  made 
thereon,  the  title  was  accepted  by  the  plaintiffs  on  the  1st 
of  May,  1875. 

S.  B.  Edwards  died  on  the  12th  of  June,  1875,  having 
made  a  will  dated  the  22d  of  July,  1873,  which,  so  far  as 
material,  was  as  follows  : — 

*'I  appoint  my  wife,  Emily  Clara  Charlotte,  sole  execu- 
trix of  this  my  will.  I  give  to  my  wife  all  my  personal 
property  whatsoever  and  wheresoever.     I  bequeath  to  each 

(')  1  Jac.  A  W.,  494. 
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of  my  trustees  hereinafter  named  the  legacy  of  £100.  Also 
I  bequeath  the  legacy  of  £2,000  to  my  cousin,  Elizabeth 
Barwick.  I  charge  such  part  of  my  real  estate  as  consists 
of  ray  messuage,  farms  and  lands  at  Arlsey  aforesaid,  called 
the  Bury  Farm,  in  exoneration  of  my  personal  estate,  with 
the  payment  of  my  debts  and  of  the  pecuniary  legacies 
aforesaid,  and  subject  to  the  trust  hereinafter  contained  for 
sale  of  the  same  hereditaments,  and  to  the  power  of  post- 
poning such  sale.  I  direct  the  said  debts  ana  legacies  to  be 
raised  under  tlie  statutory  power  for  that  purpose.  I  devise 
to  my  cousin,  Egerton  Hubbard,  of  Addington  Manor,  in  the 
county  of  Buckingham,  and  my  friend,  Mr.  William  Mul- 
ler,  junior,  of  No.  4  St.  Helen's  Place,  Bishopgate  Street, 
their  heirs  and  assigns,  all  my  real  estate  whatsoever  and 
wheresoever  of  freehold  tenure  (except  such  hereditaments 
as  are  now  vested  in  trustees  for  sale  under  and  by  virtue 
of  a  certain  indenture  of  settlement  dated  the  30th  day«of 
March,  1830,  and  cejrtain  indentures  indorsed  thereon),  and 
my  beneficial  interest  in  such  excepted  hereditaments.  And 
I  give  and  devise  such  part  of  my  real  estate  as  is  of  copy- 
hold tenure  to  the  use  of  suchperson  or  persons,  and  in  such 
manner  as  the  said  Egerton  Hubbard  and  William  Muller, 
junior,  or  the  *survivor  of  them,  orrthe  executors  or  [501 
administrators  of  such  survivor,  or  other  the  trustees  or  trus- 
tee for  the  time  being  of  this  my  will  shall,  by  any  deed  or 
deeds  for  the  purpose  of  carrying  into  effect  any  sale  which 
shall  be  made  under  the  trust  hereinafter  declared,  appoint. 
And  I  give  to  the  said  Egerton  Hubbard  and  William '  Mul- 
ler, junior,  their  executors  and  administrators,  all  net 
moneys  and  proceeds  to  arise  by  sale  of  the  said  freehold 
and  copyhola  hereditaments  respectively  vested  and  cove- 
nanted to  be  vested  in  trustees  in  that  behalf  under  and  by 
virtue  of  the  said  indentures  upon  the  trusts  hereinafter 
mentioned.  And  I  declare  that  the  said  Egerton  Hubbard 
and  William  Muller,  junior,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  or  other  the 
trustees  or  trustee  for  the  time  being  of  this  my  will,  herein,- 
after  called  my  trustees  or  trustee,  shall  sell  and  convert 
into  money  the  said  real  estate  hereinbefore  devised  as 
soon  as  conveniently  may  be  after  my  death  (but  subject  to 
the  proviso  hereinafter  contained  in  regard  to  the  said  sale), 
and  shall,  with  and  out  of  the  moneys  to  arise  by  such  sale 
as  last  aforesaid,  and  of  the  net  moneys  and  proceeds  to 
arise  by  sale  under  and  by  virtue  of  the  said  settlement, 
pay  my  funeral  and  testamentary  expenses,  my  debts  and 
the  pecuniary  legacies  aforesaid,  and  shall  invest  the  resi- 
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due  of  the  said  mpnevs  in  or  upon  some  or  one  of  the  modes 
of  investment  prescribed  by  the  power  in  that  behalf  herein- 
after contained,  and  shall  stand  possessed  of  the  said  mon- 
eys and  investments  in  trust  for  my  wife  during  her  life, 
and  after  her  death"  upon  certain  trusts  therein  mentioned. 
And  the  will  then  proceeded  as  follows  :  "Provided  and  I 
declare  my  said  trustees  or  trustee  shall  be  at  liberty  to 
postpone  the  sale  of  my  real  estate  hereinbefore  devised,  or 
any  part  thereof,  as  they  or  he,  on  the  request  in  writing  of 
my  wife,  shall  think  fit;  and  during  the  suspense  of  such 
sale  I  empower  mj'^  said  trustees  or  trustee  to  permit  my 
wife  to  occupjr  my  mansion  and  such  of  the  land  and 
grounds  occupied  therewith  as  she  may  require,  so  long  as 
she  shall  thint  fit,  and  to  let  all  such  other  ^arts  of  my 
real  estate  hereinbefore  devised  for  the  time  being  remain- 
ing unsold,  by  demising  the  same  from  year  to  year,  or  for 
any  number  of  years  not  exceeding  ten  years,  at  rack  or 
improved  yearly  rents,  and  on  the  usual  conditions.  And 
502]  I  direct  *my  said  trustees  to  apply  such  part  of  the 
said  rents  as  may  be  necessary  for  the  purpose  in  and  about 
the  repair  of  any  part  of  my  real  estate,  consisting  of  houses, 
buildings,  and  fences  adjoining  any  part  thereof,  and  in- 
suring the  same,  or  such  of  them  as  for  the  time  being  shall 
remain  unsold,  against  loss  or  damage  by  fire.  And  I 
hereby  declare  that  the  rents  of  my  real  estate  hereinbefore 
devised  and  for  the  time  being  remaining  unsold,  subject  to 
such  application  thereof  as  hereinbefore  mentioned,  and 
after  payment  of  interest  on  any  moneys  hereby  authorized 
to  be  raised  on  mortgage,  shall  be  paid  and  applied  by  my 
said  trustees  or  trustee  in  the  same  manner  as  the  income  of 
the  residue  of  net  moneys  and  investments  will  be  appli- 
cable when  my  real  estate  shall  have  been  sold  and  invested. 
And  I  devise  to  the  said  Egerton  Hubbard,  his  heirs  and 
assigns,  all  real  estate  which  at  my  death  may  be  vested  in 
me  as  trustee,  subject  to  the  trusts  affecting  the  same.'^ 

The  enfranchisement  of  the  copyholds  comprised  in  the 
grant  had  not  been  completed  at  the  death  of  S.  B.  Ed- 
wards, who  was  himself  the  tenant  on  the  court  rolls. 

Upon  the  death  of  S.  B.  Edwards  the  question  arose 
whether  the  concurrence  of  his  heir-at-law  or  customary 
heir  was  necessary  in  order  to  give  a  complete  title  and  con- 
veyance to  the  plaintiffs  ;  and  in  order  that  it  might  be  de- 
cided an  action  for  specific  performance  was  commenced  by 
the  plaintiffs  against  Emily  Clara  Charlotte  Edwards,  Eger- 
ton Hubbard,  and  William  Muller,  and  the  question  was 
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then  raised  by  a  special  case  under  the  rules  of  court,  1876, 
Order  xxxiv,  Rule  2. 

CooksoTi,  Q.C.,  and  Cozeiis  Hardy ^  for  the  plaintiffs:  A 
devise  of  trust  estates  does  not  pass  estates  in  which  the 
testator  had  a  benelicial  interest,  or,  at  all  events,  of  which 
he  was  merely  a  constructive  trustee:  Wallw.  Bright{^); 
PicTser  V.  Darby  (") ;  In  re  Cuming  (').     In  such  cases  as  the 

S resent,  the  heir-at-law  cannot  be  treated  as  a  trustee  until  a 
ecree  for  specific  performance  has  been  obtained :  In  re 
Carpenter  (^)  \  Cressioell  v.  Haines  {^)\  Ooold  v.  TeaqtieC), 
This  is  the  general  understanding  *of  conveyancers :  [503 
Davidson's  Conveyancing Q ;  and  it  is  borne  out  by  Thirtle 
V.  Yaughn  H ;  Martin  v.  Laverton  (•). 

If  the  legal  estate  does  not  pass  under  the  devise  of  trust 
estates,  it  cannot  pass  Under  the  general  devise  contained  in 
the  will,  which  is  a  devise  to  trustees  upon  trust  to  sell  in 
pursuance  of  directions  thereinafter  given,  not  to  carry  out  a 
sale  made  by  the  testator.  The  trustees  are  not  the  legal 
personal  representatives  of  the  testator,  and  consequently 
cannot  give  a  receipt  for  the  purchase- money  due  from  the 
plaintiffs.  Even  ii  the  trustees  took  the  legal  estate  in  the 
freeholds  under  the  general  devise,  they  have  no  legal  estate 
in  the  copyholds,  over  which  the  testator  gives  them  a  mere 
power  of  appointment. 

Chitty^  Q.C.,  and  KeJcewicJi^  for  the  defendants:  We 
say  that  the  legal  estate  passed  under  the  devise  of  trust 
estates.  The  most  difficult  portion  of  the  case  relates  to  the 
Bury  Farm,  and  even  as  regards  it  we  contend  that  it  did 
not  pass  under  the  general  devise  upon  trust  for  sale.  The 
will  must  be  read  as  if  it  had  been  executed  immediately  be- 
fore the  death  of  the  testator.  It  contains  no  specific  devise 
of  Bury  Farm,  nor  any  specific  description  of  real  estate. 
The  words,  "subject  to  the  trusts  for  sale  hereinafter  con- 
tained," must  be  read  "subject  to  the  trusts  hereinafter 
contained  so  far  as  they  affect  the  same." 

The  question  whether  real  estate  contracted  to  be  sold 
passes  at  law  under  a  devise  of  trust  estates  depends  on  the 
question  w^hether  there  was  a  binding  contract  for  sale  at 
the  death  of  the  testator.  If  there  w^as  a  binding  contract, 
the  legal  estate  passes :  Rose  v.  Watson  ('") ;  Shaw  v.  Fos- 
ter {'').     Here  the  title  had  been  accepted  in  the  testator's 

0)  1  Jac.  <fe  W.,  494!  O  2d  ed..  vol.  iv,  p.  56. 

O  4  K.  A  J.,  41.  (»)  2  W.  K,  682;  24  L.  T.  (O.S.),  5. 

(<)  Law  Rep.,  6  Ch.,  72.  (»)  Law  Rep.,  9  Eq.,  668. 

(*)  Kay.  418.  ('»)  10  H.  L.  C,  672. 

(*)  10  W.  R.,  121.  (")  Law  Rep.,  6  IL  L.,  321. 

(«)  6  Jur.  (N.S.),  116. 
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lifetime,  and  there  can  be  no  question  that  the  contract  was 
binding  at  his  death. 

Oookson^  in  reply. 

Jessel,  M.R.:  This  case  is  an  illustration,  if  another 
504]  illustration  were  wanting,  *of  the  great  diflBculties 
which  arise  from  deciding  cases  for  the  purpose  of  conven- 
ience, instead  of  allowing  the  Legislature  to  intervene  for 
the  purpose  of  correcting  any  defects  in  the  law.  Had  it 
not  been  for  the  case  of  Wall  v.  Bright  i^\  I  should  not 
have  thought  the  present  special  case  arguable.  As  it  is,  I 
confess  that  I  decide  it  witn  something  like  hesitation,  not 
because  I  doubt  at  all  as  to  the  way  in  which  it  ought  to  be 
decided,  but  because  I  cannot  help  thinking  that  it  is  im- 
possible for  me  at  this  distance  of  time  to  say  that  Wall  v. 
Bright^  as  decided,  is  not  law,  and  that  I  mulst  consider 
what  the  effect  of  that  case  is,  not  merely  having  regard  to 
the  facts  of  it,  but  also  having  regard  to  the  reasons  given 
by  the  learned  judge  who  pronounced  it,  and  to  the  effect 
which  that  case  may  have  had  upon  subsequent  titles,  and 
the  practice  of  conveyancers.  Notwithstanding  that,  I 
cannot  help  considering  this  case  in  the  first  instance 
independently  of  that  decision,  and  stating  the  conclusion 
I  should  have  come  to  without  that  decision,  and  the  rea- 
sons for  it;  and  then  I  shall  take  into  consideration  the 
effect,  if  any,  which  that  case  ought  to  have  upon  my  ulti- 
mate decision. 

In  this  particular  case  the  testator  made  his  will  on  the 
22d  of  July,  1873.  He  was  at  that  time  owner  in  fee  of  cer- 
tain freehold  estates,  and  he  was  also  owner  of  certain  copy- 
hold estates.  Among  his  estates  was  a  farm  called  Bury 
Farm,  partly  freehold  and  partly  copyhold.  By  his  will  he 
charges  such  part  of  his  real  estates  as  consisted  of  the 
Bury  Farm,  with  debts  and  pecuniary  legacies,  and  he  pro- 
ceeds :  **  Subject  to  the  trusts  hereinafter  contained  for  sale 
of  the  same  hereditaments,  and  to  the  power  of  postponing 
such  sale,  I  direct  the  said  debts  and  legacies  to  be  raised 
under  the  statutory  power  for  that  purpose."  Then  he 
gives  to  two  gentlemen,  named  Hubbard  and  MuUer,  all  his 
real  estate,  with  a  certain  exception,  which  it  is  not  material 
to  mention,  and  he  devised  all  his  copyhold  estates  to  the 
use  of  such  persons  as  they  might  appoint  for  the  purpose 
of  carrying  into  effect  any  sale  which  shoulcT  be  made  under 
the  trusts  thereinafter  declared,  and  then  he  gave  them  the 
net  proceeds  of  the  sale  upon  the  trusts  therein  mentioned. 
There  is,  therefore,  a  gift  of  the  freehold  estate  upon  trust 

(')  1  Jac.  &  W.,  494. 


Vol.  11.]  CHANCERY  DIVISION.  599 

M.R.  Lysaj^ht  v.  Edwards.  1876 

to  sell,  and  of  the  copyhold  to  sucli  uses  *as  they  [505 
shall  appoint  for  the  purpose  of  effecting  a  sale.  That  is 
the  conveyancer's  form  of  the  trust  for  sale  of  freehold  and 
copyhold  estates,  the  difference  of  form  being  merely  to 
avoid  the  necessity  of  a  double  admission  to  the  copyholds. 
The  trustees  are  to  convey  the  copyholds  to  the  purchaser 
directly  in  order  to  avoid  the  expense  of  two  fines.  Then 
there  is  a  power  to  postpone  the  sale  ;  and,  last  of  all,  there 
is  this  devise  :  "And  I  devise  to  the  said  Egerton  Hubbard, 
his  heirs  and  assigns,  all  real  estate  which  at  my  death  may 
be  vested  in  me  as  trustee  subject  to  the  trusts  affecting  the 
same."  After  the  date  of  his  will,  he  entered  into  a  con- 
tract of  sale  dated  the  23d  of  December,  1874.  It  was*  an 
ordinary  contract  of  sale.  A  deposit  of  £3,000  was  paid, 
and  requisitions  on  the  title  were  sent  in  in  the  usual  way ; 
but  eventually  the  title  was  finally  accepted  by  the  plain- 
tiffs on  the  1st  of  May,  1875.  The  testator,  the  vendor,  died 
on  the  12th  of  June,  1875  ;  and,  under  those  circumstances; 
the  question  which  I  have  to  decide  is,  there  being  a  diffi- 
culty in  finding  the  heir-at-law  or  customary  heir  of  the 
testator,  whether  the  trustees  Hubbard  and  Muller,  or  the 
trustee  Hubbard,  takes  the  legal  estate  in  the  freehold  and 
copyhold' lands  which  have  been  sold. 

rfow,  the  first  question  to  be  considered  is,  What  is  the 
meaning  of  the  will  itself?  The  new  Wills  Act  says  that 
unless  a  contrary  intention  appears  by  the  will,  the  will  is 
to  speak  from  the  death  of  the  testator  as  to  the  real  and 
personal  estate  comprised  in  it.  In  other  words,  in  the  ab- 
sence of  a  contrary  intention,  you  are  to  read  a  general  gift 
of  real  estate  as  being  equivalent  to  "all  the  real  estate 
which  I  shall  be  entiled  to  at  the  time  of  my  death"  in  the 
same  way  as  you  alwa)^s  read  a  general  gift  of  personal 
estate.  In  this  particular,  instance  the  testator  has  used 
these  very  words  as  regards  trust  estates ;  as  to  them  he  has 
only  given  those  which  at  the  time  of  his  death  may  be 
vested  in  him  as  trustee.  It  appears  to  me  that  there  is 
nothing  in  this  will  to  exempt  the  real  estate  from  the  opera- 
tion of  the  statute,  and  it  must  be  read  as  a  gift  of  all  the 
real  estate  "  to  which  I  shall  be  entitled  at  the  time  of  my 
death."  No  one  can  doubt  for  a  moment  that  the  after-ac- 
quired real  estate  would  have  passed 'under  those  words,  and 
would  have  been  subject  to  the  trusts  for  sale. 

That  being  so,  the  next  point  I  have  to  consider  is.  What 
is  *the  effect  of  the  contract?  It  appears  to  me  that  [506 
the  effect  of  a  contract  for  sale  has  been  settled  for  more 
than  two  centuries ;  certainly  it  was  completely  settled  be- 
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fore  the  time  of  Lord  Hardwicke,  who  speaks  of  the  settled 
doctrine  of  the  court  as  to  it.  What  is  that  doctrine  ?  It  is 
that  the  moment  you  have  a  valid  contract  for  sale  the  ven- 
dor becomes  in  equity  a  trustee  for  the  purchaser  of  the 
estate  sold,  and  the  beneficial  ownership  passes  to  the  pur- 
chaser, the  vendor  having  a  right  to  the  purchase- money, 
a  charge  or  lien  on  the  estate  for  the  security  of  that  pur- 
chase-money, and  a  right  to  retain  possession  of  the  estate 
until  the  purchase- money  is  paid,  in  the  absence  of  express 
contract  as  to  the  time  of  delivering  possession.  In  other 
words,  the  position  of  the  vendor  is  something  between  what 
has  been  called  a  naked  or  bare  trustee,  or  a  mere  trustee 
(that  is,  a  person  without  beneficial  interest),  and  a  mort- 
gagee who  IS  not,  in  equity  (any  more  than  a  vendor),  the 
owner  of  the  estate,  but  is,  in  certain  events,  entitled  to 
what  the  unpaid  vendor  is,  viz.,  possession  of  the  estate  and 
a  charge  upon  the  estate  for  his  purchase-money.  Their 
positions  are  analogous  in  another  way.  The  unpaid  mort- 
gagee has  a  right  to  foreclose,  that  is  to  say,  he  has  a  right 
to  say  to  the  mortgagor,  "  Either  pay  me  within  a  limited 
time,  or  you  lose  your  estate,"  and  in  default  of  payment 
he  becomes  absolute  owner  of  it.  So,  although  there  has 
been  a  valid  contract  of  sale,  the  vendor  has  a  sin^ilar  right 
in  a  court  of  equity ;  he  has  a  right  to  say  to  the  purchaser, 
"Either  pay  me  the  purchase- monev,  or  lose  the  estate." 
Such  a  decree  has  sometimes  been  called  a  decree  for  cancel- 
lation of  the  contract;  time  is  given  by  a  decree  of  the 
Court  of  Equity,  or  now  by  a  judgment  of  the  High  Court 
of  Justice ;  and  if  the  time  expires  without  the  money  being 
paid,  the  contract  is  cancelled  by  the  decree  or  judgment  of 
the  court,  and  the  vendor  becomes  again  the  owner  of  the 
estate.  But  that,  as  it  appears  to  me,  is  a  totally  different 
thing  from  the  contract  being  cancelled  because  there  was 
some  equitable  ground  for  setting  it  aside.  If  a  valid  con- 
tract is  cancelled  for  non-payment  of  the  purchase-money 
after  the  death  of  the  vendor,  the  property  will  still  in 
equity  be  treated  as  having  been  converted  into  personalty, 
because  the  contract  was  valid  at  his  death ;  while  in  the 
other  case  there  will  not  be  conversion,  because  there  never 
507]  was  *in  equity  a  valid  contract.  Now,  what  is  the 
meaning  of  the  term  *'  valid  contract'^"  ''  Valid  contmct" 
means  in  every  case  a  contract  sufficient  in  form  and  in  sub- 
stance, so  that  there  is  no  ground  whatever  for  setting  it 
aside  as  between  the  vendor  and  purchaser — a  contract  bind- 
ing on  both  parties.  As  regards  real  estate,  however,  an- 
other element  of  validity  is  required.     The  vendor  must  be 
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in  a  position  to  make  a  title  according  to  the  contract,  and 
the  contract  will  not  be  a  valid  contract  unless  he  has  either 
made  out  his  title  according  to  the  contract  or  the  purchaser 
Has  accepted  the  title,  for  however  bad  the  title  may  be  the 
purchaser  has  a  right  to  accept  it,  and  the  moment  he  has 
accepted  the  title,  the  contract  is  fully  binding  upon  the 
vendfor.  Consequently,  if  the  title  is  accepted  in  tlie  life- 
time of  the  vendor,  and  there  is  no  reason  for  setting  aside 
the  contract,  then,  although  the  purchase-money  is  unpaid, 
the  contract  is  valid  and  binding ;  and  being  a  valid  con- 
tract, it.  has  this  remarkable  effect,  that  it  converts  the 
estate,  so  to  say,  in  equity  ;  it  makes  the  purchase-money  a 
part  of  the  personal  estate  of  the  vendor,  and  it  makes  the 
land  a  part  of  the  real  estate  of  the  vendee ;  and  therefore 
all  those  cases  on  the  doctrine  of  constructive  conversion  are 
founded  simply  on  this,  that  a  valid  contract  actually 
changes  the  ownership  of  the  estate  in  equity.  That  being 
so,  is  the  vendor  less  a  trustee  because  he  has  the  rights 
which  I  have  mentioned  i  I  do  not  see  liow  it  is  possible  to 
say  so.  If  anything  happens  to  the  estate  between  the  time 
of  sale  and  the  time  of  completion  of  the  purchase  it  is  at 
the  risk  of. the  purchaser.  If  it  is  a  house  that  is  sold,  and 
the  house  is  burnt  down,  the  purchaser  losies  the  house.  He 
must  insure  it  himself  if  he  wants  to  provide  against  such 
an  accident.  If  it  is  a  garden,  and  a  river  overflows  its  banks 
without  any  fault  of  tne  vendor,  the  garden  will  be  ruined, 
but  the  loss  will  be  the  purchaser's.  In  the  same  way  there 
is  a  correlative  liability  on  the  part  of  the  vendor  in  posses- 
sion. He  is  not  entitled  to  treat  the  estate  as  his  own.  If  he 
wilfully  damages  or  injures  it,  he  is  liable  to  the  purchaser ; 
and  more  than  that,  he  is  liable  if  he  does  not  take  reasonable 
care  of  it.  So  far  he  is  treated  in  all  respects  as  a  trustee,  sub- 
ject of  course  to  his  right  to  being  paid  the  purchase-monev 
and  his  right  to  enforce  his  security  against  tne  estate.  With 
those  exceptions,  and  his  *right  to  rents  till  the  day  [508 
for  completion,  he  appears  to  me  to  have  no  other  rights. 

Upon  this  point  I  shall  merely  refer  to  two  authorities. 
First,  in  the  case  of  Hadley  v.  London  Bank  of  Scotland  (*), 
I  find  this  passage  in  the  judgment  of  Lord  Justice  Turner  : 
*'I  have  always  understood  the  rule  of  the  court  to  be  tliat 
if  there  is  a  clear  valid  contract  for  sale  the  court  will  not 
permit  the  vendor  afterwards  to  transfer  the  legal  estate  to 
a  third  person,  although  such  third  person  would  be  affected 
b^  Us  pendens.  I  think  this  rule  well  founded  in  prin- 
ciple, for  the  property  is  in  equity  transferred  to  the  pur- 

0)  3  D.  J.  A  S.,  63,  70. 
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chaser  by  the  contract ;  the  vendor  then  becomes  a  trustee 
for  him,  and  cannot  be  permitted  to  deal  witii  the  estate  so 
as  to  inconvenience  him." 

In  Shaw  v.  Foster  (*)  the  general  proposition  is,  I  think, 
laid  down  by  every  one  of  the  noble  Lords  who  made  a 
speech  on  that  occasion.  Lord  Chelmsford  saysC):  "Ac- 
cording to  the  well-known  rule  in  equity,  when  the  contract 
for  sale  was  signed  by  the  parties  Sir  William  Foster  be- 
came a  trustee  of  the  estate  for  Pooley,  and  Poole v  a. trus- 
tee of  the  purchase-money  for  Sir  William  Poster."  Lord 
Cairns  says  (') :  '*  Under  these  circumstances,  I  apprehend 
there  cannot  be  the  slightest  doubt  of  the  relation  subsisting 
in  the  eye  of  a  court  of  equity  between  the  vendor  and 
the  purchaser.  The  vendor  was  a  trustee  of  the  property 
for  the  purchaser;  the  purchaser  was  the  real  beneficial 
owner,  in  the  eye  of  a  court  of  equity,  of  the  property, 
subject  only  to  this  observation,  that  the  vendor,  whom  I 
have  called  the  trustee,  was  not  a  mere  dormant  trustee,  he 
"was  a  trustee  having  a  personal  and  substantial  interest  in 
the  property,  a  right  to  protect  that  interest,  and  an  active 
right  to  assert  that  interest  if  anything  should  be  done  in 
derogation  of  it.  The  relation,  therefore,  of  trustee  and 
cestui  que  trust  subsisted,  but  subsisted  subject  to  the  par- 
amount right  of  the  vendor  and  trustee  to  protect  his  own 
interest, as  vendor  of  the  property" — that  interest  being, 
as  I  said  before,  a  charge  or  lien  upon  the  property  for 
the  amount  of  the  purchase-money.  Lord  O'Ha^an  says  (*) : 
509]  "By  the  contract  of  sale  the  *vendor,  in  the  view 
of  the  Court  of  Equity,  disposes  of  his  right  over  the  estate, 
and  on  the  execution  of  the  contract  he  becomes  construct- 
ively a  trustee  for  the  vendee,  who  is  thereupon  on  the  other 
side  bound  by  a  trust  for  the  payment  of  the  purchase- 
money" — that  is,  perhaps,  not  quite  accurate — it  is  not  '*a 
trust  for  the  payment  of  the  purchase-money,"  but  it  is  a 
charge  or  lien — however,  he  meant  the  same  thing — "or,  as 
Lord  Westbury  has  put  it  in  Rose  v.  Watson  (*),  'When 
the  owner  of  an  estate  contracts  with  a  purchaser  for  the 
immediate  sale  of  it,  the  ownership  of  the  estate  is  in  equity 
transferred  by  that  contract.'  This  I  take  to  be  rudimental 
doctrine,  although  its  generality  is  affected  by  considera- 
tions which  to  some  extent  distinguish  the  position  of  an 
unpaid  vendor  from  that  of  a  trustee,"  by  which  I  under- 
stand him  to  mean  "a  mere  trustee."     He  has  already  said 

(»)  Law  Rep.,  5  H.  L.,  321.  (*)  Law"  Rep.,  6  H.  L.,  349. 

(<)  Law  Rep.,  6  H.  L.,  838.  (*)  10  H.  L.  C,  678. 

(«)  Law  Rep.,  5  H.  L.,  838. 
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that  he  is  a  trustee,  and  he, is  not  now  distinguishing  the 
vendoi-'s  position  from  that  of  a  trustee,  but  distinguishing 
it  from  that  of  some  other  kinds  of  trtislees.  His  Lordship 
continues  :  "Thus,  as  it  is  stated  by  the  Master  of  the  Rolls 
in  Wall  V.  Bright  {^\  'The  vendor  is  not  a.  mere  trustee; 
he  is  in  progress  towards  it" — that  is,  towerds  being  a 
mere  trustee — "  'and  finally  becomes  such  when.the  money 
is  paid,  and  when  he  is  bound  to  convey.' "  The  Lord 
Chancellor  (Lord  Hatherley)  says  (*) :  "My  Lords,  I  should 
stop  here,  and  not  say  a  word  more,  were  it  not  for  what 
I  consider  to  be  a  very  singular  misapprehension  which  oc- 
curred with  reference  to  some  expressions  in  my  judgment, 
and  which  expressions  have  occasioned  the  infliction  upon 
your  Lordships  (for  which  I  am  sure  I  owe  the  House  an 
apology)  of  the  citation  of  authorities  to  prove  the  element- 
ary proposition*  that  the  moment  that  a  contract  for  sale 
and  purchase  is  entered  into,  and  the  relation  of  vendor  and 
vendee  is  constituted,  the  vendor  becomes  a  constructive 
trustee  for  the  vendee.  It  is  but  a  constructive  trust."  He 
uses  the  expression,  "the  vendor  becomes  a  constructive 
trustee  for  the  vendee,"  and  then  he  goes  on  to  say  that  he 
thinks,  upon  consideration,  that  he  had  not  gone  beyond 
the  view  of  Sir  Thomas  Plumer  \  and  he  disposes  of  that 
by  saying  he  thinks  his  own  expressions  were  not  different 
from  those  of  Sir  Thomas  *Plumer.  It  is  immaterial  [510 
to  consider  that ;  for  he  states  the  doctrine  in  perfect  accord- 
ance with  every  one  of  the  other  noble  Lords,  including 
Lord  O'Hagan,  if  you  correct  the  expression  of  Lord 
O'Hagan  in  the  manner  in  which  I  am  sure  he  would  have 
corrected  it  himself  had  his  attention  been  called  to  it. 

It  must,  therefore,  be  considered  to.  be  established  that 
the  vendor  is  a  constructive  trustee  for  the  purchaser  of  the 
estate  from  the  moment  the  contract  is  entered  into. 

What,  then,  is  there  on  the  other  side  ?  I  will,  first  of  all, 
dispose  of  the  case  of  Purser  v.  Darby  (').  In  that  case 
Joseph  Darby,  being  seised  in  fee  of  certain  closes  of  land, 
agreed  in  September,  1855,  to  sell  them  to  the  plaintiffs. 
Afterwards,  on  the  9th  of  June,  1856,  Joseph  Darby  made 
his  will,  and  thereby  devised  all  his  share,  right  and  inter- 
est in  the  land  (that  is  a  specific  devise),  of  which  the  closes 
contracted  to  be  sold  formed  part,  to  his  sons,  the  defen- 
dants (two  of  whom  were  still  infants),  and  their  heirs,  as 
tenants  in  common,  subject  to  the  payment  of  all  debts,  &c. 
Then  there  was  a  devise  of  the  testator's  mortgage  and  trust 
estates  to  two  of  his  sons,  whom  he  also  appointed  executors 
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of  his  will.  He  died  without  completing  the  contract,  and 
the  bill  was  filed  for  specific  periormance.  Mr.  Bernard, 
for  the  defendants,  submitted  that  this  was  not  a  case  for 
costs,  and  he  said :  ''At  the  date  of  his  will  the  testator  was 
quoad  the  property  he  had  contracted  to  sell  a  trustee  for 
the  plaintiffs,  and  he  had  taken  the  precaution  of  devising 
all  his  mortgage  and  trust  estates."  Then  the  Vice-Chan- 
cellor  is  reported  to  have  said :  "But,  so  far  as  regards  the 
property  comprised  in  the  contract,  he  was  merely  a  con- 
structive trustee."  That  is  the  same  doctrine  as  in  all  the 
same  cases,  and  there  would  have  been  no  difficulty  if  he 
had  stopped  there,  but  he  proceeds  thus:  "I  have  held— 
and  the  decision  has  been  since  affirmed — that  where  there 
is  merely  a  constructive,  and  not  an  express  trust,  a  devise 
of  trust  estates  does  not  supersede  the  necessity  of  a  decree." 
I  confess  that  I  am  unable  to  understand  dearly  what  this 
means ;  nor  has  the  learned  counsel  who  cited  it,  with  all 
his  ingenuity,  been  able  to  explain  it.  The  answer  to  Mr. 
Bernard's  argument  appears  to  me  to  be  this,  there  was  a 
specific  devise  of  the  land  in  question  and  it  could 
511 J  *not  possibly,  therefore,  have  passed  under  the  de- 
vise of  trust  estate ;  because  although  the  testator  had  no 
right  to  charge  this  particular  property  with  his  debts,  and 
if  the  devise  nad  been  a  general  devise  the  charge  of  debts 
might  have  shown  that,  being  a  trust  estate,  it  was  not  in- 
tended to  pass,  still,  where  you  devise  it  specifically,  it 
must  pass  at  law,  and  you  cannot  get  rid  of  the  specific  de- 
scription of  the  property  by  saying  that  there  is  a  charge 
upon  it  which  the  testator  had'' no  right  to  make.  It  is 
altogether,  if  I  may  say  so,  out  of  the  authorities  which 
1  shall  presently  consider.  Upon  the  whole,  I  think  the 
Vice-Chancellor  must  mean,  though  I  am  not  sure  about 
it,  that  where  an  infant  or  a  lunatic,  that  is,  a  person  under 
disability,  would  take  the  estate  if  the  contract  were  not 
established  in  a  court  of  equity,  there  the  purchaser  cannot 
safely  complete  without  establishing  the  validitv  of  the  con- 
tract by  decree ;  and  if  that  be  the  meaning,  the  case  does 
not  militate  in  the  least  against  the  other  decisions. 

In  another  case  of  Thirtle  v.  Yaughan  (*)  which  came  be- 
fore the  same  Vice-Chancellor  there  was  a  contract  for  sale, 
and  the  vendor  died  before  the  purchase  was  completed, 
having,  by  his  will,  given  the  residue  of  his  real  and  per- 
sonal property  to  his  children  equally  to  be  divided  between 
them  as  tenants  in  common,  with  a  gift  over  if  either  of 
them  died  under  twenty-one.     The  question  was  whether,  it 
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being  a  general  devise,  the  gift  over  showed  that  trust 
estates  were  not  included  ;  and  Vice-Chancellor  Wood  said 
''  He  thought  that  this  case  was  distinguishable  from  those 
cases  which  had  decided  that  the  fact  of  a  general  devise 
being  to  persons  as  tenants  in  common  was  not  sufficient  by 
itself  to  prevent  trust  estates  from  passing  under  it.  Here 
there  was  the  additional  clause  providing  for  accruer,  and 
the  wording  of  it  was  such  that  it  was  difficult  to  come  to 
any  other  conclusion  than  that  the  testator  was  referring  to 
beneficial  interests  only.  He  must  therefore  hold  that  tibe 
legal  estate  in  the  property  did  not  pass  by  this  devise,  but 
had  descended  cm  the  heir,  who  would  be  declared  a  trustee." 
That  is,  there  being  a  valid  contract  for  sale,  he  decided 
that  it  bound  the  estate,  but  that  the  words  of  the  devise 
were  not  sufficient  to  pass  it,  because  it  was  a  trust  estate, 
and  the  expressions  used  in  the  devise  (it  being  a  general 
devise)  were  *inconsistent  with  the  notion  that  the  [512 
testator  intended  to  dispose  of  estates  of  which  he  was  a 
constructive  trustee.  That  case  of  Thirile  v.  Vaughan  (*) 
was  also  followed  and  approved  of  by  Vice-Chancellor 
Malins  in  Martin  v.  Laverton  ('). 

Now,  what  is  the  doctrine  to  which  Vice-Chancellor  Wood 
referred  in  Thirtle  v.  Vaughan  f  It  rests  upon  two  leading 
cases,  which  I  need  not  do  more  than  mention,  namely. 
Lord  Braybroke  v.  /7i*A:/p  (')  and  Roe  v.  Reade{^\  which 
have  established  this,  that  a  general  devise  of  real  estate, 
like  every  other  clause  in  the  will,  must  be  construed  ac- 
cording to  its  ordinary  meaning,  that  the  use  of  the  words 
"my  real  estate"  (that  is,  the  use  of  the  word  "my"  pre- 
fixed to  "real  estate")  is  not  of  itself  sufficient  to  show 
that  the  real  estate  which  the  testator  had  at  law  only  would 
not  pass  as  well  as  real  estate  to  which  he  was  entitled 
either  beneficially  or  legally  and  beneficially.  Where  you 
get  a  devise  of  "  my  real  estate,"  or  "my  freehold  estate," 
or  anything  in  the  shape  of  a  general  as  distinguished  from 
a  specific  devise  of  land,  where  a  particular  parcel  of  land 
is  spoken  of  by  a  particular  description,  there  you  may  con- 
trol the  words  "my  real  estate"  by  the  context,  and,  as  in 
other  cases,  restrict  their  meaning  to  real  estates  in  which 
the  testator  has  a  beneficial  interest  by  force  of  the  context ; 
and  if  you  find  that  the  context  consists  of  restrictions  and 
limitations  which  are  wholly  inconsistent  with  the  notion 
that  the  testator  was  dealing  with  the  trust  estate  either  be- 
cause he  would  have  had  no  power  so  to  deal  with  the  trust 
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estate,  or  because  so  dealing  with  it  it  would  be  a  breach  of 
trust,  you  avail  yourself  of  these  restrictions  and  limitatious 
to  say  that  that  is  the  context  which  shows  that  the  testator, 
in  speaking  of  '*my  real  estates,"  did  not  mean  '*  the  real 
estates  which  I  am  entitled  to  at  law  only,"  but  "the 
estates  to  which  I  am  beneficially  entitled."  What  particu- 
lar words  will  produce  this  result  it  is  immaterial  now  to 
consider.  It  has  been  said  that  a  charge  of  debts  and  lega- 
cies is  sufficient,  because  the  testator  has  no  power  to  charge 
the  estate  of  which  he  is  trustee  with  debts  and  legacies,  it 
may  be  that  limitations  in  strict  settlement  are  sufficient, 
because  a  testator  would  be  guilty  of  a  gross  dereliction  of 
513]  duty  if  *he  devised  a  trust  estate  in  strict  settlement. 
But,  whatever  the  words  may  be,  they  are  only  used  by  the 
court  as  a  reason  for  cutting  down  the  primary  meaning  of  the 
words  ''  my  real  estate  "  to  mean  ''  the  real  estate  to  which  I 
am  beneficially  entitled,"  or,  as  I  should  say,  under  the  new 
Wills  Act,  '*  the  real  estate  to  whtch  I  shall  be  beneficially  en- 
titled at  the  time  of  mydeath."  That  being  so,  the  question 
arose,  in  the  case  of  \Vall  v.  Bright  (*),  whether  the  words 
used  in  that  particular  case  were  sufficient  to  show  that  the 
testitor  did  intend  the  words  "  my  real  estate  "  to  mean  "the 
real  estate  to  which  I  am  beneficially  entitled."  That  was 
the  real  question  decided  in  the  case  of  Wall  v.  BrighL 

Now,  the  first  observation  to  be  made  upon  Wall  v.  Bright 
is  this,  that  there  was  no  gift  of  trust  estates.  The  court 
was  not  embarrassed  there  by  having  to  choose  between  two 
devises.  It  was  not  a  devise  of  "all  my  real  estate  to  A. 
and  all  my  trust  estate  to  B."  If  that  had  been  the  devise, 
another  well-established  rule  of  construction  would  have 
applied,  namely,  that  where  you  find  a  general  gift  in  the 
will  followed  fiy  a  particular  gift  which  would  from  its 
nature  be  included  in  the  general  gift,  you  read  the  particu- 
lar gift  as  being  an  exception  from  the  general  gift.  A  man 
may  begin  his  will  by  saying,  "  I  give  all  my  personal  estate 
to  A.,  and  I  give  my  gold  watch  to  B.  and  £100  to  C." 
Nothing  can  be  better  established  than  this,  that  although 
the  words  "all  my  personal  estate"  would  carry  both  the 
gold  watch  and  the  £100,  yet,  they  being  found  as  particu- 
lar bequests — one  specific  and  the  other  general— still,  the 
words  "all  my  personal  estate"  are  to  be  read  as  "all 
my  personal  estate  except  what  I  have  hereinafter  given 
to  B.  and  to  C."  The  words  are  read  as  a  gift  of  resi- 
due, and  not  as  a  gift  of  the  entirety.  If  a  man  says,  "  I 
give  all  my  real  estate  to  A.,  and  I  give  Blackacre  to  B.," 
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no  one  could  doubt  for  a  moment  that  the  gift  to  A.  must 
be  made  consistent  with  the  gift  to  B.,  by  excepting  Black- 
acre  from  the  gift  of  all  the  real  estate.  Therefore,  when 
we  have  a  will  which  says,  ''  I  give  all  my  real  estate  to  A., 
and  I  give  all  my  trust  estate  to  B.,"  you  except  the  trust 
estate  on  the  same  principle  as  you  except  Blackacre  frojn 
the  gift  of  the  real  estate  ;  and  therefore  it  must  be  read  as 
a  gift  of  "  all  my  real  estate  except  the  *tru6t  estate  [514 
to  A.,"  and  a  gift  "of  my  trust  estate  to  B.;"  and  in  that 
way  you  make  the  whole  will  consistent.  Consequently,  if, 
in  Wall  V.  Bright  {'),  we  had  had  a  gift  of  "all  my  real  estate 
to  A.,"  followed  by  a  gift  "of  my  trust  estate  to  B.,"  I  can 
see  no  doubt  that  the  estate  in  question  (assuming  it  to  be, 
as  I  think  it  was,  a  trust  estate)  ought  to  have  been  held  to 
pass  under  the  second  gift,  and  not  under  the  first  gift. 
But  in  WaU  v.  Bright  there  was  only  a  single  gift,  and 
therefore  the  words  "all  my  real  estate"  could  not  be  cut 
down  by  reason  of  there  being  a  subsequent  gift  of  part  of 
the  real  estate,  and  they  were  therefore  to  have  their  primary 
signification,  unless  you  could  find  in  the  trusts  something 
which  was  repugnant  to  the  idea  that  the  testator  was  deal- 
ing with  an  estate  which  he  contracted  to  sell. 

I. shall  now  first  of  all  consider  the  will  which  was  the 
subject  of  decision  in  WaU  v.  Brigltty  and  give  my  reasons 
for  thinking  that  the  decision  was  correct,  and  then  I  am 
afi-aid  I  must  consider  the  reasons  given  by  the  learned 
Judge  who  gave  that  decision,  and  say  how  far  J  can  follow 
them.  The  will  in  Wall  v.  Bright  was  made  after  Hhe  date 
of  the  contract.  It  does  not  appe^-r  whether  or  not  the  title 
was  accepted,  but  from  the  time  which  had  elapsed  and 
what  had  taken  place,  I  think  it  is  most  likely  that  the  title 
was  accepted  in  the  testator's  lifetime  ;  but  it  is  treated  in 
the  judgment  as  not  being  accepted  at  the  date  of  the  will. 
Whether  this  was  so  or  not  does  not  appear  from  the  report 
or  from  the  record,  which  I  have  sent  for.  The  gift  was  a 
gift  b)^  the  testator  of  all  and  every  his  freehold  and  all 
other  his  real  and  leasehold  messuages  or  tenements,  farms, 
lands,  and  hereditaments  whatsoever  and  wheresoever,  and 
whether  held  for  lives,  terms  of  years,  or  otherwise,  and 
also  all  his  goods  a,nd  chattels,  and  personal  estates,  and 
effects  of  every  nature  and  description,  to  trustees,  upon 
trust,  as  soon  as  conveniently  might  be  after  his  decease,  to 
sell  and  dispose  of  all  and  singular  his  said  freehold  and 
other  real  and  leasehold  messuages,  &c.,  and  all  his  personal 
estate  of  every  description,  and  to  receive   the  purchase- 
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money  and  to  invest  it  in  certain  stocks  and  funds,  which 
were  to  be  held  upon  certain  trusts.  Now  why,  under  such 
a  gift,  should  not  the  legal  estate  pass  i  If  there  was  a  valid 
5153  '  contract  for  sale,  either  because  the  *title  was  good, 
or  if  bad  had  been  accepted,  the  testator  would  have  become 
a  constructive  trustee  for  the  purchaser,  but  a  constructive 
trustee  with  possession  (for  it  appears  that  the  purchaser 
had  not  been  let  into  possession  of  the  whole),  with  a  right 
to  retain  that  possession  until  the  purchase-money  was  paid, 
with  a  lien  or  charge  upon  the  estate  for  the  purchase-money, 
and  a  right  to  make  that  lien  effectual  by  a  suit  in  equity  if 
he  thought  fit.  In  other  words,  the  testator  was  possessed 
of  personal  estate  with  a  charge  upon  the  real  estate  to  se- 
cure the  payment  of  the  sum  due  to  him  as  part  of  his  per- 
sonal estate.  If,  on  the  other  hand,  the  title,  being  bad  and 
not  having  been  accepted,  was  in  such  a  state  at  the  time  of 
his  death  that  the  purchaser  was  entitled  to  refuse  the  estate, 
then  there  was  not  a  valid  contract  to  sell ;  there  was  nothing 
which  would  have  been  binding  upon  the  testator's  heir, 
under  the  doctrine  of  constructive  conversion  ;  and  then  the 
testator  would  have  been  entitled  to  the  real  estate,  to  the 
freehold  estate  free  from  any  contract  at  all,  because  the  con- 
tract he  had  entered  into  was  not  binding. 

Those  are  the  two  possible  views  of  the  position  at  the 
time  the  testator  made  his  will,  and  at  the  time  of  his  death. 
It  seems  to  me  that,  taking  either  view  to  be  correct,  there 
is  nothing  in  these  trusts  inconsistent  with  the  notion  that 
you  are  to  give  to  the  words  ''  my  real  and  personal  estate" 
their  full  meaning.  If  he,  were  entitled  simply  to  the  real 
estate  as  a  security  for  the  payment  of  the  purchase- money, 
there  is  a  trust  for  the  trustees  to  get  in  and  to  sell  and  dis- 
pose of  his  personal  estate,  a  trust  which  they  can  only  carry 
out  by  having  the  legal  estate  to  convey  to  the  purchaser. 
They  cannot  get  in  the  personal  estate  given  to  them,  except 
by  having  the  legal  estate,  and  therefore  there  is  a  reason 
why  he  should  give  them  the  legal  estate.  Not  only  so,  but 
under  the  words  of  the  will  they  might  actually  put  up  for 
sale  and  have  sold  the  charge,  and  upon  payment  by  the 
purchaser  they  would  have  conveyed  the  legal  estate  in  the 
property  to  him  in  order  to  secure  the  lien.  There  is 
nothing,  therefore,  in  this  view  of  the  case  which  would  lead 
you  to  say  that  the  terms  of  the  gift  were  inconsistent  with 
an  estate  contracted  to  be  sold  by  the  vendor  being  intended 
to  pass.  On  the  other  hand,  if  the  contract  were  invalid, 
516]  of  course  he  had  a  right  to  devise  it  as  part  of  *his 
real  estate  upon  trust  for  sale.    Therefore,  looking  at  the 
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win  as  it  stands,  it  does  appear  to  me,  taking  either  alterna- 
tive, that  there  was  not  any  repugnancy  in  the  trust,  nothing 
to  cut  down  the  proper  meaning  of  the  words  in  a  gift  c3 
real  and  personal  estate. 

While  on  this  branch  of  the  subject  I  may  adyert  to 
those  numerous  decisions  on  mortgage  estates  in  which  it 
has  been  held  that  the  legal  estate  in  a  mortgage  passed  by 
a  gift  of  mortgages  or  a  gift  of  securities  for  money  to  per- 
sons who  were  to  take  the  tnortgage  money  in  order  to 
enable  them  to  receive  the  money  which  it  was  part  of  their 
duty  to  receive.  Therefore,  if  the  decision  had  stood  alone 
without  more,  I  could  have  seen  ample  ground  for  holding 
that  in  the  particular  case  which  the  court  had  to  deal  with 
in  Wall  \.  Bright  {^)  there  was  no  difficulty  in  saying  that 
full  effect  was  to  be  given  to  the  ordinary  meaning  of  the 
words.  I  must  say,  however,  I  am  not  q^uite  entitled  to 
deal  with  the  case  in  this  way.  In  the  hrst  place,  I  feel 
bound  to  observe  that  the  case  was  not  very  carefully  de- 
cided. It  appears  by  the  report  and  by  the  record  (which 
I  have  examined),  and  it  was  stated  in  the  argument,  that 
one  of  the  fields,  one  of  the  two  comprised  in  the  second 
agreement,  had  been  fully  paid  for.  Upon  looking  at  the 
agreement,  which  is  properly  stated  in  the  report,  it  appears 
that  these  two  fields  were  two  separate  purchases  altnough 
they  were  in  one  contract — they  were  separately  sold  for 
separate  sums,  and  were  distinct  purchases.  Consequently, 
as  regards  one  of  these  fields,  there  had  been  full  payment, 
and  the  testator  was  a  mere  trustee.  That  point  seems  to 
have  escaped  notice  by  the  judge,  for  I  see  tJhat  the  decree 
is  general,  and  includes  the  whole  of  the  property. 

The  next  observation  is,  that  although  Sir  Thomas  Plu- 
mer  says  in  one  part  of  his  iudgment  that  the  vendor  is  a 
constructive  trustee,  yet  in  other  parts  he  seems  to  consider 
he  is  not  quite  a  trustee.  He  says  (") :  '*  Now,  though  there 
is  a  great  analogy  in  the  reasoning,  with  respect  to  the  will 
of  a  naked  trustee  and  that  of  a  constructive  trustee,  on 
the  ground  of  the  impropriety  of  their  attempting  to  dis- 
pose of  the  estate,  yet  for  many  purposes  they  stand  in  dif- 
ferent situations.  A  mere  trustee  is  a  person  who  not  only 
has  no  beneficial  ownership  in  the  property,  but  never  had 
any,  and  could,  therefore,  never  have  contemplated  a  dis- 
position of  it  *as  of  his  own."  That  is  not  quite  [517 
accurate.  A  man  may  have  once  been  owner  and  become 
trustee ;  he  may  settle  his  own  estate  for  value  by  declaring 
himself   a  trustee,   and  he  may  thus    become   a   trustee 

(»)  1  Jac.  &,  W.,  494.  («)  1  Jac.  <&  W.,  601. 

17  Eng.  Rep.  77 
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although  he  was  once  the  owner  ;  so  that  it  is  not  quite 
right  to  say  the  question  depends  upon  his  being  owner 
once.  Then  the  judgment  goes  on  to  say  :  "In  that  respect 
he  does  not  resemble  one  who  has  agreed  to  sell  an  estate, 
that  up  to  the  time  of  the  contract  was  his.  There  is  this 
difference  at  the  outset,  that  the  one  never  had  more  than 
the  legal  estate,  while  the  other  was  at  one  time  both  the 
legal  and  beneficial  owner,  and  may  again  become  the 
beneficial  owner,  if  anything  should  happen  to  prevent 
the  execution  oif  the  contract;  and  in  the  interim,  be- 
tween the  contract  and  conveyance,  it  is  possible  that 
much  may  happen  to  prevent  it.  Before  it  is  known 
whether  the  agreement  will  be  performed,  he  is  not  even  in 
the  situation  of  a  constructive  trustee  ;  he  is  only  a  trustee 
siib  modo^  and  provided  nothing  happens  to  prevent  it,  it 
may  turn  out  that  the  title  is  not  good,  or  the  purchaser 
may  be  unable  to  pay."  Now,  as  regards  the  first  of  these 
alternatives,  the  law  is  correctly  laid  down.  If  the  title  is 
not  good  there  is  no  valid  agreemejit,  and  the  whole  doc- 
trine assumes  that  there  is  a  valid  contract.  But  as  regards 
the  other,  I  must  say  that  the  law  is  now  settled  otherwise, 
and,  as  I  think  and  have  said  before,  it  was  so  settled  be- 
fore the  time  of  Lord  Hardwicke.  The  fact  of  the  pur- 
chaser being  able  to  pay  or  not  able  to  pay  is  immaterial ; 
if  there  is  a  valid  contract,  the  conversion  is  eflFected.  All 
the  cases  as  to  conversion  turn  upon  this,  whether,  at  the 
time  of  the  death,  there  was  a  valid  contract ;  and  you 
never  go  on  to  inquire  whether  the  purchaser  is  solvent  or 
insolvent — whether  he  is  able  to  pay  or  not  able  to  pay. 
If  the  purchaser  proves  unable  to  pay,  you  may  get  back 
the  estate  in  eauity  ;  but  the  contract  is  binding,  and  makes 
conversion.  Therefore  that  must  be  thrown  out  of  con- 
sideration. Then  the  iudgment  goes  on  to  say:  '*The 
agreement  is  not  for  all  purposes  considered  to  be  com- 
pleted." That  is  so.  ''Thus  the  purghaser  is  not  entitled 
to  possession,  unless  stipulated  for ;  and  if  he  should  t^ke 
possession  it  would  be  a  w^aiver  of  any  objections  to  the 
title:  the  vendor  has  a  right  to  retain  the  estate  in  the 
meantime,  liable  to  account  if  the  purchase  is  completed, 
518]  but  not  otherwise.  Till  *then  it  is  uncertain  wnether 
he  may  not  again  become  sole  owner :  the  ownership  of  the 
purchaser  is  inchoate  and  imperfect ;  it  is  in  the  way  to 
pass,  but  it  has  not  yet  passed."  I  cannot  treat  that  as 
law.  The  ownership  nas  passed  the  moment  the  contract  is 
made,  if  valid.  If  the  learned  judge  means  to  include  the 
case  of  a  bad  title  which  the  purchaser  refuses,  then  I  say 
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that  in  that  case  there  is  no  contract  for  the  purpose  we  are 
iiow  considering.  Every  contract  for  the  sale  oi  real  estate 
is  made  under  an  implied  condition  that  the  vendor  is  en- 
titled to  sell  the  estate ;  if  he  is  so  entitled,  then  by  the 
contract  the  equitable  ownership  passes  subject  to  a  charge 
for  the  purchase-money';  but  it  may  be  destroyed  by  pro- 
ceedings in  equity  by  the  owner  oi  the  charge.  Then  he 
goes  on  to  say  :  '*  While  a  suit  for  a  specific  performance  is 
pending,  nice  questions  may  arise,  and  it  is  settled  that  the 
vendor  may  complete  the  title  while  under  investigation  in 
the  Master's  office.  The  purchaser  is  not  bound  till  the 
title  is  made  out,  and  suppose  the  will  to  be  made  in  the 
interim.  Then  there  is  a  contract  to  sell,  which  the  other 
party  has  refused  to  adhere  to  ;  the  title  is  doubtful,  and  it 
18. uncertain  whether  it  can  be  completed.  Is  he  not  then, 
if  making  his  will  in  that  state  of  things,  to  make  a  dispo- 
sition of  the  estate?"  That,  I  think,  is  the  key  to  the  ar- 
fument.  What  he  means  is  this :  The  vendor  does  not 
now  yet  whether  he  can  make  a  title  or  not;  there  is, 
therefore,  at  least  one  alternative  in  which  he  may  dispose 
of  the  estate,  namely,  in  the  case  of  the  title  not  being 
made  out,  so  that  the  contract  is  avoided.  Then  he  goes  on 
to  say:  "If  the  court  were  to  decide  that  the  legal  estate 
did  not  pass  to  the  trustees,  the  consequence  would  be,  that 
the  defendant  would  be  exonerated  from  his  contract,  and 
it  will  then  become  necessary  either  to  decide  that  it  did 
pass,  or  else  to  say  that  it  descended  beneficially  to  the 
iieir-at-law."  That  is  not  so.  The  law  is  correctly  stated 
by  Vice-Chancellor  Wood,  in  the  case  I  have  cited,  to  the 
effect  that  the  contract  binds  the  heir-at-law  ;  he  does  not 
take  beneficially ;  he  is  a  mere  trustee  for  the  next  of  kin. 
It  is  quite  true  at  this  time  you  could  not  get  a  conveyance 
from  the  heir-at^aw  if  he  was  under  disability,  and  there- 
fore you  could  not  force  the  purchaser  to  complete,  because 
he  was  entitled  to  have  the  legal  estate  ;  but  although  the 
purchaser  got  off  completing  the  *contract,  the  heir-  [519 
at-law  did  not  take  beneficially.  Nevertheless  it  seems  to 
me  that  this  idea  that  the  Jieir- at-law  could  take  beneficially 
was  the  moving  consideration  with  Sir  Thomas  Plumer  to 
make  the  estate  pass.  Then  he  goes  on  to  say  :  "The  ven- 
dor is,  therefore,  not  a  mere  trustee,  he  is  in  progress  to- 
wards it,  and  finally  becomes  such  when  the  mortey  is  paid, 
and  when  he  is  bound  to  convey.  In  the  meantime  he  is  not 
bound  to  convey  ;  there  are  many  uncertain  events  to  happen 
before  it  will  be  known  whether  he  will  ever  have  to  convey, 
and  he  retains,  for  certain  purposes,  his  old  dominion  over 
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the  estate.  There  are  these  essential  iiistinctions  between  a 
mere  trustee,  and  one  who  is  made  a  trustee  constructively, 
by  having  entered  into  a  contract  to  sell ;  and  it  would,  there- 
fore, be  going  too  far  to  say  that  they  are  alike  in  all  respects ; 
the  principle  that  the  agreement  is  to  be  considered  as  per- 
formed, which  is  a  fiction  of  equity,  must  not  be  pursued 
to  all  its  practical  consequences.  It  is  suflScient  to  say  that 
it  governs  the  equitable  estate,  without  affecting  the  legal. 
Then,  under  all  these  circumstances  of  dissimilitude,  are 
we  to  extend  the  principle  that  has  been  established  as  to 
mere  trustees,  to  one  who  is  partly  the  owner,  who  has  the 
legal,  and  partly  the  beneficial  estate?  .  .  .  ."  ''This  case, 
I  think,  is  very  'diflFerent  from  those,  and  does  not  fall 
within  the  principle  which  they  aflFord.  The  will  of  a  trus- 
tee, giving  the  trust  estate  for  his  own  purposes,  never  can 
be  right,  that  of  this  testaj:or  might.  In  this  case,  if  the 
contract  fails,  there  is  a  beneficial  ownership,  that  is  left  un- 
disposed of  if  the  will  is  not  to  have  effect.  If  the  contract 
is  performed,  no  injury  arises  from  this  construction ;  the 
only  effect  is  that  the  trustees  convey  instead  of  the  heir ; 
but  if  it  be  not  performed,  a  positive  injustice  is  done  by 
the  other,  for  the  estate  goes  to  the  heir,  contrary  to  the 
intent  of  the  testator.  The  safest  way  is  to  liold  that  the 
estate  passes,  adhering  to  the  words,  there  not  being  enough 
to  take  it  out  of  them."  So  that  he  really  ends  by  saying 
that  il  is  an  example  of  the  doctrine  that  the  words  would 
pass  all  the  real  estate,  as  ^thiey  undoubtedly  would,  and 
there  is  not  enough  in  the  trust  to  lead  to  a  contrary  con- 
clusion. He  then  says  :  "  The  present  is  a  strong  instance 
of  the  propriety  of  this  construction,  for  the  testator  has  in 
substance  done  no  more  than  would  have  been  proper  if 
620]  he  had  contemplated  the  consequences.  He  *in- 
tended  that  all  his  real  estate  should  be  converted  into 
money ;  then  if  the  contract  is  completed,  it  supersedes  the 
necessity  of  another  sale  ;  if  not,  the  trustees  are  to  sell.  To 
give  to  the  trustees  the  legal  estate,  is  not  inconsistent  with 
this  intention,  on  the  contrary,  it  is  just  what  he  ought  to 
have  done  to  enable  them  to  convey  to  the  purchaser.  They 
are  to  dispose  of  the  legal  estate  in  the  manner  directed  by 
the  will,  except  that  it  differs  by  being  in  pursuance  of  a 
prior  instead  of  a  future  sale."  There  the  judgment  ends. 
I  think  it;  is  impossible  to  give  effect  to  all  those  reasons, 
and  that  some  of  them  must  be  considered  as  not  quite  ac- 
curate in  Jaw.  It  is  quite  possible  to  support  the  decision 
on  the  grounds  I  have  stated,  and  it  is  quite  possible  to  sup- 
port it  even  on  less  special  grounds.     It  may  well  be  that 
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where  there  is  no  devise  of  trust  estate,  but  a  mere  devise  of 
real  estate  upon  trust  to  sell,  with  a  gift  of  the  personal 
estate  to  the  same  persons  to  get  in,  you  ought  to  hold  that 
the  real  estate  passes,  because  quacunque  ma^  those  persons 
would  get  the  purchase-money,  and  therefore  they  ought  to 
have  the  means  of  obtaining  it.  There  is  still  another 
ground,  as  to  wliich  I  must  now  refrain  from  giving  an  opin- 
ion, but  upon  which  it  is  also  possible  to  support  the  d!eci- 
sion.  It  might  be  said  that  where  there  is  a  devise  of  "my 
real  estate''^  upon  trust  to  sell  and  take  the  purchase- 
money,  and  the  proceeds  of  sale  and  the  personal  estate  are 
beneficially  given  to  the  same  persons,  that  in  such  a  case  it 
is  given  lor  the  purpose  of  completing  the  sale  already 
made.  You  cannot  50  treat  it  where  the  real  and  personal 
estate  are  not  given  to  the  same  persons  beneficially,  be- 
cause the  estate  contracted  to  be  sold  has  been  converted 
into  personalty  by  the  contract,  and  would  go  in  a  different 
way  from  the  real  estate  directed  by  the  will  to  be  sold.  A 
striking  example  of  this  is  the  case  of  Lawes  v.  Bennett  (*). 
There  an  option  of  purchase  reserved  by  a  lease  was  exer- 
cised after  the  death  of  the  lessor^  and  it  was  held  that  the 
option  took  effect  from  the  date  of  the  lease,  so  that  the 
property  had  been  converted  in  his  lifetime  from  real  estate 
into  personal  estate  ;  and  that  the  persons  who  took  the  per- 
sonal estate  under  the  lessor's  will  had  become  entitled  to 
the  purchase-money,  and  not  the  devisee  of  the  real  estate. 

*I  think  I  ought  also  to  refer  to  the  case  of  Whit-  [521 
taker  v.  Whittaker  (')  as  to  the  effect  of  the  annulment  of  the 
contract  for  sale  by  reason  of  the  incapacity  of  the  pur- 
chaser to  pay.  In  that  case  it  was  held  that  the  cancelling 
of  the  contract  by  the  decree  of  the  Court  of  Equity  after  the 
death  of  the  purchaser,  by  reason  of  his  executors  not  then 
having  funds  available  to  complete  the  contract,  did  not 
affect  the  rights  of  the  persons  who  took  beneficially  under 
the  will  of  the  purchaser ;  in  other  words,  that  it  did  not  re- 
convert the  estate,  but  effected  a  cancellation  of  the  contract 
from  the  date  of  the  decree,  and  was  not  a  rescission  of  the 
contract  db  iiiitio^  which  of  course  would  prevent  conversion. 

I  now  come  again  to  the  will  before  me.  First  of  all,  there 
is  a  charge  of  *'  such  part  of  my  real  estate  as  consists  of  my 
messuage,  farm,  and  lands  at  Arlsey  aforesaid,  called  the 
Bury  Farm,  in  exoneration  of  my  personal  estate  with  the 
payment  of  my  debts,  and  of  the  pecuniary  legacies  afore- 
said ;"  and,  subject  to  the  trust  hereinafter  contained  for  sale 
of  the  same  hereditaments,  he  directs  the  debts  and  legacies 

0)  1  Cox,  167.  («)  4  Bro.  C.  C,  31. 
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to  be  received  under  the  statutory  power ;  and  then  there  is 
a  general  devise  of  all  the  real  estate. 

The  first  question  is,  Is  there  a  specific  devise  of  Bury 
Farm  ?  It  is  a  question  of  some  difficulty,  but  I  think  there 
is  not.  He  had  sold  Bury  Farm,  he  had  not  got  Bury 
Farm  at  the  date  of  his  death  ;  if  he  had  not  Bury  Farm  at 
the  time  of  his  death,  bej'^ond  all  question  he  could  not 
charge  it.  The  object  of  referring  to  Bury  Farm  is  to  charge 
it.  It  is  stated  to  be  part  of  his  real  estate,  and  it  was  at  the 
date  of  his  will  really  part  of  his  real  estate.  When  he 
says,  "subject  to  the  trust  hereinafter  contained,"  he  means 
subject  to  the  trust  affecting  my  real  estate,  so  far  that  real 
estate  includes  Burv  Farm,  but  if  Bury  Farm  is  drojjped 
out  of  the  charge  oi  debts  (as  it  was,  because  the  will  is  to 
take  effect  from  the  time  of  his  death),  why  am  I  to  say  that 
that  which  was  a  mere  clause  to  show  that  the  general  gift  of 
his  real  estate  was  not  to  be  done  away  with  by  the  specific 
charge  of  Bury  Farm — that  is,  that  Bury  Farm  was  still  to  be 
subject,  as  all  his  other  real  estate,  to  the  trusts  of  his  will — 
why  am  I  to  hold  that  such  a  clause  is  to  prevent  it  dropping 
out  of  a  gift  of  "my  real  estate"  ?  I  think  the  will  must  be 
522]  read  and  interpreted  *by  the  Wills  Act,  and  that  the 
gift  of  "  my  real  estate  "  is  a  gift  of  "the  real  estate  which  I 
shall  be  entitled  to  at  the  time  of  my  death."  Then  we  have 
that  followed  by  a  devise  to  Mr.  Hubbard  of  "all  real  estate 
which  at  my  death  may  be  vested  in  me  as  trustee."  There- 
fore this  testator  actually  contemplated  that  something 
miffht  happen  between  the  date  of  his  will  and  his  death, 
ana  even  without  the  Wills  Act  you  might  well  have  read  it. 
as  providing  that  "if  by  any  reason  that  which  is  vested  in 
me  as  absolute  owner  oi  my  real  estate  shall  become  vested 
in  me  as  a  trustee,  that  shall  go  to  somebody  else."  That 
is  perfectly  consistent,  and  consequently  if  this  estate  was 
vested  in  him  (as  I  hold  it  was)  as  trustee  at  the  time  of  his 
death,  it  appears  to  me  that  it  must  pass  to  Hubbard  as  sole 
devisee. 

Therefore,  in  my  opinion,  there  is  a  good  title,  and  the 
concurrence  of  the  heir-at-law  or  customary  heir  is  not 
necessary  to  give  a  complete  title  to  and  a  conveyance  of  the 
estate  comprised  in  the  contract  with  the  plaintiffs. 

Solicitors:  Whites^  Renard  &  Co.^  agents  for  Henry 
Brittan,  Press  &  Inskip,  Bristol ;  Freslifields  &  Williams. 

See  9  Eng.  Rep.,  743  note ;  Matter  after  to  be  made,  does  not  give  to  the 

of  Mary  Smith,  11  Eng.  Rep.,  444.  vendee  any  interest    in   such    lands: 

An  executory  agreement  to  convey  an  Millard  t.  McMullen,  5  Han.,  572. 

estate  in  lands,  upon  payments  there-  Where  A.  makes  a  contract  with  B. 
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and  C.  for  the  sale  to  them  of  certain  legal  title  to  the  premises,  either  as 
real  estate,  and  dies  before  the  deed  is  heir  or  devisee,  is  made  a  party  so  as 
to  be  executed,  and  on  the  day  the  deed  to  be  bound  by  the  judgment :  Thomp- 
is  to  be  delivered  the  heir  at  law  and  son  v.  Smith,  63  N.  Y.,  801. 
the  widow  refuse  to  join  in  executing*  See  Freeson  v.  Bissell,  63  N.  Y.,  168. 
a  conveyance,  a  decree  will  not  be  Where  an  unmarried  man  makes  a 
made  to  compel  specific  performance  contract  to  sell  real  estate,  and  to  exe- 
by  the  purchasers  on  a  bill  filed  by  the  cute  a  deed  on  payment  of  the  pur- 
administrator  of  A.  for  the  benefit  of  chase-money,  and  afterwards  marries 
the  widow  (creditors  not  being  inter-  and  dies  before  executing  a  deed,  the 
ested  in  the  litigation)  after  the  land  right  of  dower  of  the  widow  depends 
hus  depreciated  in  value :  Reddish  d.  upon  the  compliance  by  the  purchaser 
Miller,  27  New  Jersey  £q.,  514,  revers-  with  the  terms  of  the  contract, 
ing  25  id.,  354.  If  the  purchaser  in  such  case  pays 
The  following  propositions  in  the  for  the  land,  he  is  entitled  to  a  convey- 
Court  of  Chancery  were  not,  however,  ance  free  of  the  claim  of  dower,  and  he 
overruled :  may  proceed    against    the    heirs   and 

1.  An  administrator  is,  ordinarily ^  legal  representatives  and  compel  a  con- 
entitled  to  eqforce  specific  performance  veyance. 

of  a  contract  made  with  his  intestate  If  he  fail  to  comply,  the  representa- ' 

for  the  purchase  of  real  estate.  tives  may  proceed  to  compel  a  specific 

2.  A  contract  for  the  sale  of  real  performance,  or  for  a  rescission  of  the 
estate  works  an  equitable  conversion  of  contract.  If  it  be  rescinded,  the  widow 
the  land  into  personalty  from  the  time  will  be  entitled  to  dower.  The  pnr- 
when  it  was  made,  and  the  purchase-  chaser  cannot  enjoin  the  widow's  appli- 
money  becomes,  thereupon,  a  part  of  cation  for  admeasurement  of  dower 
the  vendor's  personal  estate,  and,  as  without  showing  that  he  is  entitled  to 
such,  distributable  upon  his  death  to  a  conveyance,  and  for  the  purpose  of 
his  widow  and  next  of  kin.  procuring  an  injunction  and  compelling 

3.  In  equity,  on  the  execution  of  a  a  conveyance  the  heirs  and  legal  repre- 
contract  for  the  sale  of  real  estate,  the  sentatives  are  necessary  parties  :  Kain 
vendee  becomes  trustee  of  the  property  v.  Roper,  15  Florida,  121. 

for  the  purchaser,  and  upon  his  death.  See  also  Kentbrough  v.  Curtis,  50 

intestate,  his  heir-at-law  becomes  such  Miss.,  117. 

trustee  in  his  stead.  Judgments  against  A  vendor  of  a  piece  of  land  gave  to 

the  heir-at-law  are  not  liens  upon  the  the  vendee  a  title  bond,  and  received 

property  :    Miller  t.  Miller,  25  N.  J.  in  return  one-half  the  purchase-money 

Eq.,  354,  365-6.  in  cash  down,  and  the  other  half  in  two 

Ajs  to  the  last  point,  see  Smith  t.  promissory  notes.     Afterward  the  ven- 

Gage,  41  Barb.,  60;   Adams  v.  Harris,  dee  died,  leaving  a  widow  and  four 

47  Miss.,  144.  children.     An  administrator  was  duly 

A  mere  order  for  the  sale  of  lands  of  appointed.      Subsequently,  by  certain 

an  infant,  by  his  guardian,  does  not  condemnation  proceedinc^,  a  railroad 

prevent  the  lien  of  a  judgment  against  company  obtained  a  right  of  way  for 

the  infant  from  attaching  on  the  land  its  road  across  said  land,  and  paid  the 

ordered   to  be  sold.    The  purchaser's  damages  assessed  to  the  county  treas- 

title  does  not  relate  back  to  the  time  of  urer.     Afterward  the  vendor  assigned 

the  making  of  the  order.     The  lands  of  the  notes  to  the  plaintiff,  and  also  exe- 

an  infant  may  be  sold  on  execution  cuted  deeds  to  the  widow  and  children 

against  him  :    Shaffner  v.    Briggs,  36  according  to  their  respective  rights  un- 

Ind.,  55.  der  the  law  of  descent,  precisely  in  ac- 

An  action  to  foreclose  a  lien  for  the  cordance  with  the  said  bond,  except 
purchase-money  under  a  contract  for  that  he  did  not  covenant  against  the 
the  sale  of  land,  cannot  l>e  maintained  use  of  said  right  of  way  by  said  rail- 
by  the  representatives  of  a  deceased  road  comjiany,  and  delivertid  said  deed 
vendor,  where  it  is  not  alleged  and  to  the  plaintiff,  to  be  by  him  deliveretl 
shown  that  they  have  tendered,  or  are  to  the  proper  parties  when  said  notes 
willing,  ready  and  able  to  give  a  deed  :  were  paid.  Said  deeds  were  duly  ten- 
at  least,  unless  the  person  taking  the  dered,  and  payment  of  said  notes  duly 
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demanded  and  refused.  The  plaintiff  Where  one  dies  seized  of  real  estate 
then  commenced  this  action  against  the  incambered  by  a  mortgage,  which  is 
administrator,  widow,  children,  and  thereafter  foreclosed  and  the  land  sold, 
treasurer,  asking  judgment  against  the  any  surplus  arising  on  the  sale  is  to  be 
administrator  for  the  amount  of  the  regarded  as  realty,  and  goes  to  the 
notes  and  interest,  and  against  all  the  heirs  or  devisees,  not  to  an  iidministra- 
defendants  that  the  land  and  amount  tor.  An  administrator,  as  such,  cannot 
of  money  in  the  hands  of  the  treasurer  maintain  an  action  to  recover  the  same, 
should  be  subject  to  the  payment  of  This  is  so,  although  the  mortgage  pro- 
the  judgment :  Held,  that  the  action  vides  that  the  surplus  shall  be  paid  to 
could  be  maintained  :  Kuhn  v.  Free-  the  mortgaigor,  his  executors  or  admin- 
man,  15  Kansas,  428.  istrators :    Dunning  d.  Ocean,  etc.,  61 

The  personal  estate  of  an  infant  con-  N.  Y.,  497,  aifirmiug  6  Lans.,  296,  and 
verted  into  realty,  upon  bill  filed  for  disapproving  Vamum  v.  Meserve,  8 
the  purpose,  by  decree  "which  omits  a  Allen  (Mass.),  158,  160. 
direction  that  the  realty  shall  be  held  The  will  of  H.  directed  his  executors 
in  the  same  manner  and  subject  to  the  to  close  his  business  and  place  the  pro- 
same  rules  of  descent  and  distribution  ceeds  thereof,  and  all  his  **  property, 
as  the  personalty,  will  nevertheless,  both  real  and  personal,  at  interest  on 
'  upon  the  death  of  the  infant  under  age,  bond  and  mortgage,  or  otherwise,  as  in 
descend  as  personalty,  and  the  fact  that  their  judgment  they  may  deem  best," 
thoconversion  was  made  at  the  instance  and  to  employ  "the  proceeds,  rents^ 
of  the  mother,  as  the  next  friend  of  income  or  interest "  for  the  support  and 
the  infant,  will  not  prejudice  her  right  maintenance  of  the  testator's  wife  and 
to  have  it  so  distributed :  Paul  v.  children ;  he  then  devised  and  be- 
York,  1  Tenn.  Chy.,  647,  reviewing  queathed  all  his  estate,  "  both  real  and 
many  cases.  personal,"  to  his  children,  to  be  divided 

Money  paid  into  court,  the  proceeds  upon  the  death  of  his  wife.     In  an 

of  real  property  sold  by  direction  of  action  for  a  construction  of  the  will, 

the  court,  and  with  the  consent  of  the  held,  that  an  intent  to  convert  abso- 

owner,  a  married  woman,  is  to  be  con-  lutely  the  real  estate  into  money  did 

sidered  personalty  as  between  her  heirs  not  appear,  and  no  such  conversion  was 

at  law  and  personal  representatives,  made  by  the  will, 

provided  such  owner  be  an  adult,  and  It  appeared  that  the  personal  estate 

of  sound  and  disposing  mind  :  Denham  of  the  testator  was  amply  sufficient  to 

t).  Cornell,  7  Hun,  662.  provide   for  the  support  and  mainte- 

A  testator  authorized  his  executor  to  nance  of  the  testator's  widow  and  chil- 

sell  his  personal  and  real  estate,  and  dren.     The  real  estate  was  not  disposed 

after  giving  some  legacies,  directed  the  of  by  the  executors  :   Held,  that  as  no 

residue  to  be  invested,  and  the  interest  necessity  existed  for  a  sale  of  the  realty 

{>aid  annually  to  his  wife  during  widow-  for  the  purposes  specified  in  the  will, 
lood  ;  on  her  death  or  marriage  the  to  this  extent  the  purpose  bad  failed ; 
principal  was  to  go  over.  She  elected  and  that  the  land  retained  its  original 
to  take  against  the  will :  Held,  1.  That  character  and  descended  to  the  heirs  : 
she  took  one-half  of  the  real  estate  as  Gourley  v.  Campbell,  66  N.  Y.,  169,  re- 
land  during  life.  2.  By  her  election,  versing  6  Hun,  218. 
the  intestate  laws  superseded  the  will  See  Bristol  v.  Austin,  40  Conn.,  438, 
as  to  her,  and  excluded  the  power  of  cited  addenda,  9  Eng.  R.,  VIII;  also, 
conversion  under  the  will,  so  far  as  it  Mandelbaum  v.  McDonell,  29  Mich., 
affected  her  estate.  3.  The  executor  78,  an  interesting  and  well  consideretl 
under  the  power  could  sell  the  real  case,  involving  also  a  consideration  of 
estate,  but  the  purchaser  would  take  it  the  qut^stion  a.s  to  the  right  of  the  tes- 
subject  to  the  widow's  statutory  dower,  tator  to  suspend  all  powt^rof  alienation 
4.  Having  declined  to  accept  under  the  of  a  vested  estate  in  fee  for  a  rt^awma- 
will,  as  to  her  there  was  no  will,  and  ble  time,  considering  also  and  reviewing 
she  could  not  claim  her  share  of  the  Largis'  Case,  2  Leonard,  82  ;  8  id.,  182  ; 
proceeds  of  a  sale  by  the  executor,  ab-  Dunning  ».  Ocean,  etc.,  61  N.  Y.,  497. 
solutely  as  personalty:  Hoover  v.  A  special  act  authorized  a  commission 
Landis,  76  Penn.  St.  R.  354.  to  issue  to  inquire  into  the  lunacy  of 
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one  P.  V. :  and  if  "he  sbould  be  found  such  investments  at  the  lunatic'^  death 

a  lunatic,  the  act  directed  a  committee  should  be  distributed  among  -his  legal 

or*  his  estate  to  be  appointed,  and  au-  representatives  according  to  law  :  Held, 

thorized  such  committee   to    sell  his  that  suQh  residue  was  pewonal  estate, 

goods  and  lands  ;  and  to  invest  the  pro-  and  was  to  be  distributed  among  the 

ceeds  in  bank  stock  or  real  securities  ;  next   of    kin  :    Clarke    v.   Huttan,   11 

and  enacted  that  whatever  remained  of  Grant's  (U.C.)  Chy.,  416. 


[2  Chancery  Division,  631.] 
M.R.,  April  29  ;  May  6,  1876. 

*In  re  Percy  and  Kelly  Nickel,  Cobalt  and    [531 

Chrome  Iron  Mining  Company. 

Company — Winding-up  PeHiion — Opposition  by  Foreign  Shareholders — Security 

for  Costs. 

A  shareholder  of  a  company  who  resides  out  of  the  jurisdiction  and  appears  to 
oppose  a  petition  for  winding  up  the  company  cannot  pe  required  to  give  security 
for  costs. 

This  was  a  creditors'  petition  for  winding  up  the  Percy 
and  Kelly  Nickel,  Cobalt  and  Chrome  Iron  Mining  Com- 

Eany,  Limited.  The  petition  was  opposed  by  certain  share- 
olders  of  the  company  residing  in  Paris,  who  filed  alEda- 
vits  in  opposition  to  the  application,  and  also  applied  to 
have  the  petitioner  cross-examined. 

The  petition  was  opened  on  the  29th  of  April,  and  the 
cross-examination  of  the  petitioner  was  commenced,  when 
the  further  hearing  was  adjourned  for  a  week  in  order  that 
the  books  of  the  company  might  be  produced.  Upon  the 
petition  again  coming  on, 

Ince^  Q.C.  {TerreU  with  him),  for  the  petitioner,  asked 
that  the  opposing  shareholders  might  give  security  for 
costs,  urging  that  they  might  put  trie  petitioner  to  great 
expense,  which  he  would  be  unable  to  recover  from  them  or 
from  the  company,  which  was  insolvent.  He  referred  to  the 
Rules  of  Court,  February,  1876,  rule  7. 

Roxburgh^  Q.C.  {Orosvenor  Woods  with  him),  for  the 
shareholders,  objected  that  the  application  was  too  late. 

Chitty^  Q.C.,  Phear  and  Palmer,  for  other  respondents. 

Jessel,  M.R.:    This  application  is  entirely  unfounded. 

The  principle  is  Veil  established  that  a  person  instituting 
legal  proceedings  in  this  country,  and  being  abroad,  so  that 
no  adverse  order  could  be  effectually  made  against  him  if 
unsuccessful,  is  by  the  rules  of  the  court  compelled  to  give 
security  for  costs.  That  is  a  perfectly  well  established  and 
a  perfectly  reasonable  principle;.  *but  it  does  not  [532 
apply  to  a  defendant  or  respondent  who  is  brought  here  to 
derend  himself.  If  the  person  who  institutes  proceedings 
17  Eng.  Rkp.  78 
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chooses  to  bring  here  people  out  of  the  jurisdiction,  he  must, 
in  the  first  instance,  consider  whether  or  not  .it  is  worth  his 
while  to  4o  so,  even  if  he  does  not  get  costs.  He  must  take 
upon  himself  the  risk  of  being  unable  to  recover  his  costs, 
and  cannot  be  allowed  to  say  that  the  defendant  whom  he 
has  chosen  to  bring  here  is  not  to  defend  himself. 

Nor  does  it  make  any  difference  if,  as  is  the  case  here,  the 
party  who  appears  is  not  named  as  a  respondent  or  served. 
The  petitioner  who  presents  a  petition  of  this  kind  knows 
that  by  the  act  of  Parliament  any  shareholder  may  appear 
to  oppose  it ;  he  knows  that  there  may  be  shareholders  out 
of  the  jurisdiction,  and,  as  I  said  before,  he  must  take  all 
that  into  account  before  he  presents  his  petition. 

It  is  said  that  the  respondent  may  put  the  petitioner  to 
great  expense,  and  not  be  able  to  pay  ;  but  that  is  a  remark 
which  applies  to  eyery  defendant  or  respondent  named  as 
well  as  unnamed. 

No  authority  is  produced  in  favor  of  this  application : 
indeed  I  feel  sure  no  one  ever  heard  of  such  an  application 
before.  But  such  authority  as  there  is  is  quite  the  other 
way.  I  have  before  me  the  case  of  Cochrane  v.  Fearon  C), 
in  which  a  defendant  out  of  the  jurisdiction  presented  a 
petition,  and  security  for  costs  was  asked  for  and  was 
refused.  That  case  was  decided  by  Vice-Chancellor  Kin- 
dersley,  and  shows  that  a  defendant  who  is  brought  before 
the  court  has  a  right  to  take  any  proceeding  to  defend  him- 
self without  being  called  on  to  give  security  for  costs. 

That  is  my  view  of  the  law  ;  but  even  if  it  had  been  differ- 
ent, I  should  have  been  compelled  to  say  that  the  applica- 
tion is  too  late.  The  cross-examination  of  the  petitioner 
was  commenced  a  week  ago,  and  the  litigation  having  been 
allowed  to  proceed,  the  petitioner  cannot  now  compel  the 
respondents  to  give  security. 

Solicitors :  T,  K,  Edwards  <6  Son  ;  O.  S.  <6  II.  Brandon  ; 
Wyatt  &  Barraud^;  Barnard  &  Co. 

(»)  18  Jiir.,  568. 


[2  Chancery  Division,  533.]   • 
V.C.M.,  Feb.  28,  1876. 

533]  *Crossley  V.  Tomey. 

[1875    0.     247.] 

JEkceptions,  to  Ansi&er — Infringement  of  Patent — Iiusufficiency — Partiadars  of 

prior  User. 

In  a  suit  to  restrain  the  infringement  of  a  patent  the  defendant  was  required  to 
state  whether  he  was  not  making  articles  in  all  respects  Identical  with  those  of  the 
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plaintiff,  and  to  set  forth  in  what  respects  they  diJTered  and  by  what  process  they 
were  made : 

Heldy  that  the  defendant,  who  alleged  prior  user  by  himself  and  others,  had  suf- 
ficiently answered  by  stating  that,  save  so  far  as  the  articles  manufactured  by  him 
beford  the  date  of  the  patent  were  similar  to  those  of  the  plaintiif,  the  articles  hu 
now  made  differed  from  those  made  by  the  plaintiff,  but  he  could  not  show  in  what 
they  differed  without  ocular  demonstration  : 

Ileld,  also,  that  the  defendant  was  bound,  in  alleging  prior  user  by  other  persons, 
to  set  forth  the  names  of  some  of  those  persons. 

This  bill  was  filed  on  the  30tli  of  July,  1875,  for  an  in- 
junction to  restrain  the  infringement  of  a  patent  granted  to 
the  plaintiffs  for  improvements  in  water-gauges.  The  patent 
was  dated  the  1st  of  December,  1874,  and  tlie  specification, 
which  was  filed  on  the  29th  of  May,  1875,  described  the  in- 
vention as  relating  to  improvements  in  that  class  of  water- 
gauge  in  which  the  level  of  the  water  is  seen  through  a 
glass  tube,  or  in  a  chamber  having  a  glass  front.  The 
object  of  the  invention  was  to  overcome  the  difficulty  ex- 
perienced in  seeing  the  water  in  the  glass  tube,  by  means  of 
the  application  oi  white  or  colored  enamel  or  other  reflect- 
ing means  to  the  back  of  the  tube  or  chamber.  This  was 
effected  by  painting  or  otherwise  covering  the  outside  of  the 
tube  to  the  required  width  with  enamel  glass  powder  and 
fusing  the  same  thereon  by  the  application  of  heat,  or  by 
embedding  a  layer  of  enamel  glass  of  the  required  width  in 
the  body  of  the  glass  forming  the  tube.  By  this  means  the 
light  is  powerfully  reflected  through  the  water,  whereby  the 
level  thereof  is  rendered  more  readily  visible. 

The  plaintiffs  alleged  that  in  July,  1875,  they  first  dis- 
covered that  the  defendant,  who  was  a  glassblower  at 
Aston,  near  Birmingham,  was  making  and  vending  water- 
gauges  in  all  material  respects  identical  with  the  water- 
gauges  so  patented  by  the  plaintiffs. 

*The  case  now  came  on  upon  exceptions  to  the  [534 
answer. 

The  6th  interrogatory  was  in  the  following  words : — 

s 

"Is  it  not  the  fact  that  in  the  month  of  Julv,  1875,  or  at 
some  other  and  what  time  the  plaintiffs,  and  wnether  or  not 
for  the  first  time  or  in  fact  discovered,  and  whether  or  not, 
as  the  fact  was  that  the  defendant,  and  whether  or  not  who 
IS  a  glassblower,  and  whether  or  not  residing  at  Aston,  near 
Birmingham,  or  at  some  other  and  what  place,  was,  and 
whetlier  or  not  without  any  license  or  permission  from  the 
plaintiffs  or  either  of  them,  making,  and  whether  or  not 
vending,  water-gauges,  and  whether  or  not  in  all  material 
respects  identical  with  the  water-gauges  so  patented  by  the 
plaintiffs  as  in  plaintiff's  bill  mentioned  ?    Let  the  defendant 
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set  forth  in  what  particulars  the  water- gauges  made  and 
whether  or  not  sold  by  the  defendant  differ  from  the  water- 
gauges  described  in  plaintiffs'  said  specitication,  and  when 
first  and  under  what  title  and  by  wnat  method  or  process 
the  defendant  manufactured  and  whether  or  not  still  or 
when  last  manufactured  the  same." 

The  11th  interrogatory  was  in  the  following  words : — 

''Is  it  not  the  fact  that,  except  in  respect  of  the  wrongful 
acts  of  the  defendant  in  the  plaintiffs  bill  complained  of, 
the  said  invention  has  never  so  far  as  the  plaintins  know  or 
believe  or  in  fact  been  used  or  practised  by  any  person  or 
persons  other  than  the  plaintiffs,  or  how  does  the  defendant 
make  out  the  contrary,  and*let  the  defendant  set  forth  the 
names  and  addresses  of  the  persons  by  whom,  and  the 
dates  when,  and  the  places  where  the  plaintiffs'  said  inven- 
tion has  been  used  or  practised  ?" 

The  defendant  denied  the  validity  of  the  patent,  and  in 
answer  to  the  6th  inteiTogatory  he  said :  '*For  upwards  of 
fifteen  years  prior  to  the  date  of  the  letters  patent  granted 
to  the  plaintiffs  glass  tubes  enamelled  and  treated  in  a 
manner  precisely  similar  to  the  tubes  intended  to  be  used  as 
water-gauges  have  been  used  by  myself  and  by  the  plaintiffs 
and  otner  glass  tube  manufacturers  in  the  manufacture  of 
barometers  and  thermometers.  Early  in  the  year  1873  I 
myself,  with  the  view  of  rendering  the  height  of  the  column 
of  water  in  a  water-gauge  readily  visible,  applied  to  several 
535]  water-gauges  which  I  made  the  same  mode  of  *treat- 
ment  in  all  substantial  and  material  respects  as  that  de- 
scribed or  suggested  in  the  specification  of  the  plaintiffs' 
alleged  invention  ;"  and  he  further  said  :  "I  make  and  sell 
divers  kinds  of  water  gauges  .which,  save -so  far  as  the 
method  or  process  adopted  by  me  in  1873  as  hereinbefore 
mentioned  is  similar  to  that  described  or  suggested  in  plain- 
tiffs' specitication  of  their  alleged  invention^  differ  from  the 
water-gauges  described  in  plamtiffs'  said  specitication,  but 
it  is  impossible,  without  ocular  demonstration,  to  show  in 
what  particulars  the  water-gauges  made  and  sold  by  me 
differ  from  the  water-gauges  described  in  plaintiffs'  speciti- 
cation, and  save  as  herein  appears  it  is  not  necessary,  as  I 
submit,  for  me  to  show  when  first  or  under  what  title  or  by 
what  method  or  process  I  manufactured  and  still  manu- 
facture or  last  manufactured  the  same  in  all  material 
respects  identical  with  the  water-gauges  alleged  to  be  pat- 
ented by  the  plaintiffs." 

The  answer  to  the  11th  interrogatory  was  as  follows:  "I 
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do  not  know  and  cannot  say  of  my  belief  or  otherwise 
whether  or  not  it  is  the  fact  that  except  in  respect  of  my  acts 
in  the  plaintiffs'  bill  complained  of  (which  acts,  however, 
I  altogether  deny  to  be  or  have  been  wrongful)  the  said 
alleged  invention  has  never  so  far  as  the  plaintiffs  know  or 
believe  been  used  or  practised  by  any  other  person  or  'pex- 
sons,  and  I  submit  the  plaintiffs  are  not  entitled  to  require 
at  this  stage  of  the  suit  the  names  and  addresses  of  any  per- 
sons by  whom  and  the  dates  when  and  the  places  where  the 
plaintiffs'  said  alleged  invention  has  been  used  or  practised 
by  any  other  person  or  persons  other  than  the  plaintiffs. 
Such  user  by  other  persons,  so  far  as  the  same  was  prior 
to  the  date  of  the  said  letterg  patent,  will  at  the  proper 
stage  of  the  suit  form  part  of  my  defence  to  the  plamtiffs' 
bill,  and  it  is,  I  submit,  immaterial  to  any  relief  which  the 
plaintiffs  might  be  entitled  to  against  me,  assuming  they 
establish  the  validity  of  their  patent,  whether  or  not  any 
person  or  persons  other  than  myself  have  or  has  in  fact  used 
or  practised  the  said  invention  since  the  date  of  the  letters 
patent." 

Higgins^  Q.C.,  and  Miliary  for  the  plaintiffs,  in  support 
of  the  exceptions :  Our  6th  interrogatory  requires  the  de- 
fendant to  state  whether  *he  is  manufacturing  and  [536 
selling  water-gauges  in  all  material  respects  identical  with 
those  patented  by  the  plaintiffs,  and  we  require  him  to  state 
in  what  particulars  the  water-gauges  sold  by  him  differ  from 
those  described  in  the  plaintiffs'  speciiication,  and  by  what 
process  he  manufactures  them.  This  interrogatory  is  not 
answered,  for  the  defendant  does  not  state  distinctly  in  hia 
answer  whether  he  is  now  making  water-gauges  similar  to 
ours,  and  he  does  note  state  in  what  particulars  they  differ 
from  the  water-gauges  described  in  the  plaintiff's  specifica- 
tion. He  carefully  avoids  the  answer  which  he  is  bound  to 
give  us.  He  does  not  give  us  the  discovery  as  to  the  facts 
stated  in  the  interrogatory.  We  are  entitled  to  know  on 
the  earliest  occasion  whether  the  defendant  is  making  the 
same  articles  as  those  made  by  the  plaintiff.  We  are  en- 
titled to  this  distinct  answer:  '*If  your  patent  is  a  good 
patent,  I  deny  that  I  have  infringed  it."  The  exceptions 
are  based  upon  the  41st  section  of  the  act  15  &  16  Vict. 
c.  83,  which  says  that  the  defendant  fnust  deliver  particulars 
of  any  objection  on  which  he  means  to  rely  at  the  trial  in 
support  of  his  defence.  The  policy  of  the  act  is  that  the 
plaintiff  should  know  on  the  first  occasion  on  what  the  de- 
fendant relies,  in  order  that  if  he  thinks  fit- he  may  dismiss 
his  bill,  and  not  continue  a  useless  litigation. 
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The  next  exception  is  covered  by  the  decision  in  Finnegan 
V.  James  (*).  We  ask  whether  it  is  not  the  fact  that  our  in- 
vention has  never,  so  far  as  the  plaintiffs  know,  been  used 
or  practised  by  any  other  persons,  and  we  require  the  de- 
fendant to  set  forth  the  names  and  addresses  of  the  persons 
by  whom  the  plaintiflE's  invention  has  been  used.  The  an- 
swer to  this  is  a  refusal  to  tell  us  the  names,  although  he 
has  said  previously  that  our  invention  has  been  used  by 
many  other  glass  tube  makers.  The  Master  of  the  Rolls, 
in  Finnegan  v.  James  (*),  decided  that  a  defendant  is  bound 
to  set  forth  in  his  answer  the  particulars  of  any  prior  user, 
and  the  particulars  there  required  were  the  names  and  ad- 
dresses of  the  persons  by  whom  the  plaintiff  s  invention  had 
been  used. 

Olasse^  Q.C.,*  and  Foolcs^  jun.,  for  the  defendant :  The 
act  of  15  &  16  Vict.  c.  83,  gives  no  such  right  as  that  which 
is  claimed  by  the  plaintiff.  The  defendant  may,  if  he  thinks 
537]  fit,  *give  the  information  required,  and  the  penalty 
for  not  doing  so  is  that  he  is  not  allowed  to  give  any  evi- 
dence which  is  not  contained  in  the  particulars  delivered : 
Higginson  v.  Blockley  (') ;  Bovill  v.  Ooodier  (').  The  de- 
fendant says  that  similar  articles  to  those  patented  by  the 
plaintiff  have  been  used  for  many  years,  but  he  cannot  state 
the  particulars  of  the  difference,  if  any,  without  ocular  de- 
monstration.    We  submit  that  that  is  a  sufficient  answer. 

As  to  the  2d  interrogatory,  we  submit  that  it  is  sufficient 
for  the  defendant  to  answer,  as  he  has  done,  that  other  per- 
sons have  made  similar  articles,  but  it  is  impossible  for  him 
to  search  out  the  names  and  addresses  of  those  persons.  This 
is  not  the  stage  of  the  suit  in  which  such  information  need  be 
given.  It  is  sufficient  for  the  plaintiff  to  know  that  there 
maybe  other  persons  brought  forward  at  the  hearing  to  give 
evidence  of  this  fact.  The  case  of  Bomll  v.  Smith  (')  decides 
that  a  plaintiff  is  not  entitled  to  discovery  from  the  defen- 
dant in  answer  to  a  general  interrogatory  as  to  the  instances 
of  prior  user,  and  the  Master  of  the  Rolls,  in  Finnegan  v. 
James  {^\  said  he  would  not  tie  the  defendant  so  strictly  as 
to  give  every  instance  of  prior  user.  The  defendant  wouJd 
be  placed  at  a  disadvantage  if  he  were  not  allowed  to  ^ive 
evidence  at  the  hearing  of  other  instances  than  those  he  might 
at  the  first  moment  be  iTble  to  discover. 

Higgins^  in  reply :  In  Higginson  v.  Blockley  there  was 
one  (Question  among  several  which  was  not  answered,  but 
here  it  is  impossible  to  say  that  any  part  of  the  interrogatory 

(0  Law  Rep.,  19  Eq.  72.  (»)  Law  Rep.,  1  Eq.  85. 

O  4  W.  R.,  60.  O  Law  Rep.,  2  Eq.,  459. 
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is  distinctly  answered.  The  intention  has  evidentlv  been  to 
answer  evasively,  so  that  at  the  hearing  the  defenaant  may 
say  his  articles  are  different  from  ours,  or  he  may  say  they 
are  the  same,  according  as  he  finds  it  most  convenient.  He 
does  not  say  he  sold  these  things,  but  only  made  them.  At 
the  hearing  he  may  say  that  he  has  always  made  the  same 
articles,  and  he  wants  at  the  same  time  tp  be  able  to  say 
that  although  similar  in  some  respects  they  are  different  in 
others.  We  are  entitled  to  a  distinct  answer  to  each  ques- 
tion, in  order  that  we  may  know  what  the  defence  is,  and 
that,  if  we  find  there  is  a  ^substantial  answer  to  our  [538 
bill,  we  may  avoid  further  litigation  by  dismissing  it. 

Malins,  V.C:  This  bill  was  filed  in  July,  1875,  to  re- 
strain the  infringement  of  a  patent,  which  was  granted  on 
the  1st  of  December,  1874,  tlie  specification  being  filed  in 
May,  1875. 

I  agree  with  what  the  Master  of  the  Rolls  said  in  Finne- 
gan  v.  James  (*)  that  the  practice  at  law  and  in  equity  ought 
to  be  assimilated  as  closely  as  circumstances  would  admit. 
The  41st  section  of  the  act  15  &  16  Vict.  c.  83,  requires  the 
plaintiff  at  law  to  deliver  with  his  declaration  particulars  of 
the  breaches  complained  of,  and  the  defendant  is  required 
to  deliver  with  his  pleas  particulars  of  the  objections  relied 
on.  The  defence  set  up  to  this  bill  is,  that  the  alleged  in- 
vention is  not  a  novelty.  It  is,  in  fact,  this,  that  for  up- 
wards of  fifteen  years  prior  to  the  date  of  the  patent,  glass 
tubes  enamelled  and  treated  in  a  manner  precisely  similar 
to  the  tubes  intended  to  be  used  as  water-gauges,  as  in 
the  specification  mentioned,  had  been  used  both  by  the 
defendant  himself,  by  the  plaintiff,  and  other  glass  tube 
manufacturers  in  the  manufacture  of  barometers  and  ther- 
mometers. 

Now,  if  the  defendant  is  right  in  that,  it  is  only  applying 
water  to  the  tubes  instead  of  spirit,  or  quicksilver,  or  other 
materials  used  for  barometers  and  thermometers.  Then  he 
goes  on  to  say,  "Early  in  the  year  1873,  I  myself,  with  the 
view  of  rendering  the  height  of  the  column  of  water  in  a 
water-gauge  readily  visible,  applied  to  several  water-gauges 
which  I  made  the  same  mode  of  treatment  in  all  substantial 
and  material  respects  as  that  described  or  suggested  in  the 
specification  of  the  plaintiffs'  alleged  invention." 

The  plaintiffs  contend  that  the  first  interrogatory  is  not 
sufficiently  answered,  an^  the  case  of  Higginson  v.  Block- 
ley  (^)  has  been  referred  to,  in  which  five  questions  were 
asKed  in  one  interrogatory,  and  only  four  were  answered, 

0)  Law  Rep.,  19  Eq.,  72.  O  4  W.  R.,  60. 
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but  here  the  complaint  is  that  the  answer  is  so  mixed  up 
that  no  part  of  the  interrogatory  is  distinctly  answered. 
That  is  a  purely  technical  objection,  but  I  cannot  help  think- 
539]  ing  that  the 'first  interrogatory  is  sufficiently  *an- 
swered.  The  answer  is,  *'I  cannot  show  in  what  manner 
the  two  articles  differ  without  ocular  demonstration."  In 
other  words,  he  ^ays,  ''I  cannot  answer  more  particularly 
than  I  have  done,"  and  that  is  a  good  answer.  Therefore, 
I  think,  as  the  defendant  has  set  up  that  defence,  the  plain- 
tiff has  got  all  the  discovery  he  is  entitled  to,  because  he 
can  apply  for  production  on  these  grounds,  and  that  can  be 
followed  by  inspection. 

The  Second  exception  proceeds  on  different  grounds,  it  is 
this :  [His  Lordship  read  the  second  objection  and  the  an- 
swer to  it.]  In  order  to  show  that  that  is  sufficient  Mr. 
Glasse  appealed  to  the  decision  in  Bovill  v.  Smith  (*),  but 
it  seems  that  in  that  case  the  act  of  15  &  16  Vict.  o.  89,  was 
not  particularly  referred  to,  though  it  was  referred  to  in 
Finnegan  v.  James  (■).  There  it  was  argued  that  the  defen- 
dants would  be  placed  at  ^reat  disadvantage  if  they  were 
required  to  furnish  the  particulars  asked  for  at  that  stage  of 
the  suit,  for  they  would  not  be  able  to  adduce  at  the  hear- 
ing any  other  instances  of  prior  user,  and  the  Master  of  the 
Rolls  thereupon  said  (*),  "  1  should  not  tie  the  defendants  so 
.  strictly  as  tliat :  but  if  they  set  up  any  other  instances  of 
prior  user,  I  snould  expect  them  to  show  that  they  dis- 
covered them  after  the  answer  was  put  in,  and  also  that 
they  gave  proper  notice  to  the  plaintiff  of  their  intention  to 
use  them  at  the  hearing."  That  observation  shows  that  his 
view  was  that  if  they  set  up  prior  user  they  were  bound  to 
set  out  the  names  of  some  two  or  three,  ^at  least,  of  the  per- 
sons who  had  used  them.  Therefore,  I  think  the  fair  result 
of  the  decision  of  the  Master  of  the  Rolls  is,  that  the  names 
of  persons  who  are  alleged  to  have  used  the  similar  articles 
should  be  set  out.  That  course  would  have  the  effect  in- 
tended by  the  act,  which  is,  that  the  plaintiff  may  as  early 
as  possible  know  what  defence  he  has  to  meet,  and  may  be 
able  to  find  out  whether  in  fact  his  alleged  invention  was 
known  before  he  took  out  his  patent,  and  may  inquire  of 
A.,  B.  and  C,  who  are  named  as  having  used  the  alleged 
invention,  and  ascertain  whether  the  defence  is  made  out 
or  not,  and  this  would  have  the  effect  of  abridging  litigation. 

On  these  grounds  I  consider  that  I  am  bound  to  follow  the 
decision  in  Finnegan  v.  JameSj  and  to  hold  that  the  second 

0)  Law  Rep.,  2  Eq.,  469.  («)  Law  Rep.,  19  Eq.,  72. 

(»)  Law  Rep.,  19  Eq.,  73. 
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exception  *must  be  allowed.  I  prefer  doing  this  be-  [540 
cause  I  am  deciding  upon  the  substance  of  the  objection. 
The  defendant  must  set  out  the  names  of  some  of  the  per- 
sons who  are  alleged  by  him  to  have  used  the  invention 
prior  to  the  date  of  the  patent. 

The  first  exception  will  consequently  be  overruled,  and 
the  second  allowed.  The  defendant  may  have  three  weeks 
to  put  in  his  answer. 

Solicitor  for  plaintiffs :  Horace  PhilhricJc. 

Solicitors  for  defendant :  Emmet  &  Son. 

See  U.  S.  R.  S.,  §  4920;   Cnrtis  on  Patents,  §g  869-871;  Law  on  Patents,  tit 
General  Issue. 


[2  Chancery  Division,  640.] 
V.C.M.,  March  16,  1876. 

Morris  v.  Debenham. 

[1876    M.     22.] 

Yendor  and  Purchaser — Specif  e  Performance — Joint  Sale  by  Trustee  and  abeoluie 

Ovmer — Apportionment  of  Purchase-money. 

A  trustee  having  a  discretionary  trust  for  sale  of  real  estate  under  a  will  at  such 
price  as  he  should  think  reasonable,  with  power  to  postpone  the  sale,  leased  the  prop- 
erty for  thirty  years  with  the  concurrence  of  the  beneficiaries.  Before  the  lease 
czpired  the  property  was  put  up  for  sale  by  the  lessee  and  the  trustee  conjointly, 
the  facts  being  disclosed  by  the  particulars  of  sale,  and  a  sale  having  been  effected, 
the  purchase-money  was  apportioned  between  the  two  interests  according  to  the 
valuation  of  a  skilled  valuer : 

Held,  that  the  purchaser  was  not  entitled  to  insist  on  the  concurrence  of  the  bene- 
ficiaries on  account  of  the  valuation  not  having  been  made  before  the  sale,  and  that 
the  title  would  be  forced  upon  him. 

Observations  on  Bede  v.  Oakes  if). 

This  was  a  vendor's  suit  for  specific  performance  of  a  con- 
tract to  purchase  certain  real  estate  formerly  belonging  to 
Valentine  Morris,  who  died  on  the  6th  of  November,  1848, 
having  by  his  will,  which  was  dated  the  26th  of  February, 
1848,  devised  his  real  estate  to  trustees,  who  were  now  rep- 
resented by  Richard  William  Morris,  the  first- named  plairi- 
tiflf,  upon  trust  that  they  or  the  survivors  or  survivor  of  them 
should,  at  such  time  or  times,  and  when  and  as  he  or  they 
should  think  proper,  absolutely  sell  and  dispose  of  all  his 
real  estate,  either  together  or  in  parcels,  at  one  *time  [541 
or  separate  times,  and  either  by  public  auction  or  private 
contract,  for  such  price  or  prices,  and  subject  to  such  stipu- 
lations as  to  title  and  other  conditions  of  sale  as  to  his  trus- 
tees or  trustee  might  seem  reasonable,  proper,  or  expedient. 

Q)  4  D.  J.  &  S.,  605. 

17  Eng.  Rep.  79 
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With  regard  to  the  application  of  the  proceeds  of  the  sale  of 
the  real  estate,  there  was,  amongst  other  trusts,  one  for  rais- 
ing £6,000  for  the  benefit  of  one  of  the  testator's  daughters 
on  her  marriage,  and  there  was  an  ultimate  trust  of  the  resi- 
due for  the  testator's  five  children  equally. 

The  trttetees  postponed  the  sale  of  the  real  estate  of  the 
testator,  which  consisted  chiefly  of  freehold  house  property 
at  St.  Mary-on-Hill  and  Love  Lane,  in  the  city  of  liondon, 
and  the  payment  of  the  £5,000  was  secured  by  a  deposit  of 
the  deeds  ;  and  by  a  deed  of  the  28th  of  February,  1863,  to 
which  the  beneficiaries  were  parties,  the  real  projDerty  was 
leased  for  thirty  years  from  the  25th  of  December,  1862,  at 
a  rent  of  £330.  Tiiis  deed,  however,  was  not  acknowledged 
at  the  time  of  execution  by  one  of  the  married  daughters, 
but  this  omission  was  supplied  at  the  time  of  the  present 
sale. 

The  lease  had  subsequently  become  assigned  to  William 
Holland,  the  secondly  named  plaintiff,  and  the  property  had 
been  sublet  by  him  at  rents  amounting  in  the  aggregate 
to  £670. 

The  £5,000  charge  having  become  payable,  it  was  arranged 
to  put  up  the  property  for  sale  by  auction,  and  it  was  con- 
sidered that  a  better  price  would  be  likely  to  be  obtained 
by  selling  the  entire  property  together,  subject  only  to  the 
underleases,  than  by  sales  of  the  leasehold  interest  and  the 
reversion  separately. 

The  property  was  accordingly  put  up  for  sale  by  auction 
in  one  lot,  being  set  forth  in  particulars,  which,  after  de- 
scribing it  in  detail,  including  the  underleases,  continued: 
'*The  above  property  was  leased  by  the  trustees  of  the  will 
of  the  late  owner,  Valentine  Morris,  Esq.,  with  the  concur- 
rence of  the  parties  beneficially  interested  under  bis  will,  for 
thirty  years  from  the  25th  of  December,  1862,  and  has  been 
let  by  the  lessees  or  their  assignee  on  underleases  at  the 
above  rents.  The  assignee  of  the  above  lease  will  concur  in 
the  present  sale,  and  so  the  property  will  lie  offered  for  sale 
subject  to  the  above  underleases  only."  In  this  particular 
the  sale  was  in  tliree  places  announced  as  being  made  by  the 
trustee  of  Mr.  Morrises  will. 

542]  *The  property  was  not  sold  at  the  auction,  but  on 
the  12th  of  August,  1874,  an  agreement  was  entered  into  by 
the  plaintiffs  for  the  sale  of  it  to  the  defendant  for  £15,250, 
the  contract  signed  being  the  formal  contract  appended  to 
the  particulars  and  conditions  of  sale  prepared  for  the 
auction,  which  stated  that  the  sale  was  mad©  subject  to  the 
particulars. 
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The  purchaser,  amongst  other  requisitions  on  the  title, 
made  the  following : — 

"2.  Unless  the  parties  beneficiallv  interested  in  the  prop- 
erty had  joined  in  the  lease  of  28th  February,  1863,  a  sale 
Bubjecfc  to  the  lease  could  not  have  been  enforced  against  a 

Purchaser,  nor  can  it  now  be  sustained  without  some  evi- 
ence  that  the  beneficiaries  had  not  sold  or  disposed  of  or 
settled  their  shares ;  but  assuming  that  the  proper  persons 
were  parties  {o  the  lease,  the  purchaser  is  advised  tnat  the 
present  sale  of  the  freehold  and  leasehold  interests,  the 
leasehold  interests  being  vested  in  a  third  party  subject  to 
outstanding  underleases,  which  fall  in  at  different  times, 
cannot  be  supported,  such  a  sale  not  being  warranted  by  the 
will  of  the  late  owner,  and  that  consequently  the  parties 
v?^ho  are  the  equitable  owners  must  concur  in  the  convey- 
ance. It  must,  therefore,  be  shown  who  these  parties  are. 
*'3.  Have  the  equitable  owners  purchased  the  leasehold 
interest  vested  in  Mr.  Holland  ?  If  so,  this  is  an  additional 
reason  why  they  should  concur  in  the  conveyance." 

To  these  requisitions  the  following  answers  were  made : — 

"2.  This  statement,  we  contend,  is  incorrect,  and  we 
object  to  the  equitable. owners  being  called  \ipon  to  concur 
in  the  sale.  Mr.  Richard  William  Morris,  as  surviving 
trustee  of  the  testator's  will,  sells  the  freehold  only,  and 
Mr.  Holland,  as  assignee  of  the  lease  of  the  28th  of  February, 
1863,  sells  his  leasehold  interest. 

'"  3.  No.  Mr.  Holland  is  to  receive  £3,000  out  of  the  pur- 
chase-money for  his  leasehold  interest,  and  the  balance, 
£12,250,  is  for  the  freehold  interest." 

By  the  replies  to  these  answers  requisition  No.  2  was 
repeated  and  the  purchaser  insisted  on  the  concurrence  of 
the  beneficiaries.  But  the  vendors'  solicitors,  on  the  13th 
of  October,  1874,  wrote  to  the. purchaser's  solicitors  a  letter 
in  which  the  following  passage  *occurs:  ''Mr.  R.  [543 
Morris  has  not  purchased,  or  agreed  to  purchase,  Mr.  Hol- 
land's interest  in  the  lease  of  1863.  He  alone  sells  the  free- 
hold, but  for  the  benefit  of  his  trust  estate  before  the  sale 
he  arranged  with  Mr.  Holland  to  concur  in  selling  his  inter- 
est and  receiving  £3,000  for  his  leasehold  interest,  not  from 
Mr.  Morris,  but  the  purchaser."  They  also  refused  to 
obtain  the  concurrence  of  the  beneficiaries. 

The  purchaser  then  refused  to  complete,  and  the  present 
bill  was  tiled.   . 

There  were  affidavits  by  two  independent  surveyors,  each 
of  whom  fixed  upon  £3,226  as  the  proper  proportion  of  the 
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whole  purchase-money  attributable  to  the  leasehold  interest, 
an<J  stated  that  it  was  very  advantageous  to  the  persons 
entitled  to  the  beneficial  interest  to  sell  the  lease  and  rever- 
sion together.  One  of  them  fixed  the  value  of  the  reversion, 
if  sold  separately,  at  £10,200,  and  the  other  at  £10,440 ;  so 
that,  on  their  evidence,  there  was  a  considerable  profit  on 
the  transaction.  It  was  arranged  that  £3,100  should  be 
paid  to  Mr.  Holland,  and  the  rest  to  Mr.  R.  W.  Morris. 

Glasse,  Q.C.,  and  Larhgworthy^  for  the  j)laintiflfs:  The 
defendant  attempts  to  bring  this  case  within  Rede  v. 
Oakes  (*),  but  that  was  a  case  where  there  were  no  sufficient 
data  to  enable  any  apportionment  of  the  price  to  be  made, 
and  the  apportionment  then  made  was  entirely  arbitrary, 
and  by  persons  who  had  no  power  to  act  in  that  manner. 
It  was,  moreover,  open  to  question  whether  the  trust  prop- 
erty had  not  been  injured  by  being  put  up  for  sale  together 
with  other  property.  There  was  at  least  no  evidence  that  it 
was  beneficial  to  sell  the  properties  together.  Th<}  present 
case  is  much  more  like  Cavendish  v.  Cavendish  (*),  where 
such  an  objection  as  the  present  was  treated  as  frivolous. 
There  is  nothing  contrary  to  principle  in-  selling  two  prop- 
erties together  at  one  price  if  a  fair  apportionment  can  be 
made :  Oraham  v.  Olioer  ('). 

The  purchaser  is,  moreover,  bound  bv  the  terms  of  the 

garticulars,  which  gave  him  notice  of  the  existence  of  the 
44]  lease,  and  tne  *manner  in  which  it  was  made,  and 
of  the  fact  that  the  vendor  was  a  trustee:  Micholls  v. 
Corhett  C). 

J.  Pearson^  Q.C.,  and  E.  Cutler^  for  the  defendant:  If 
the  argument  of  the  plaintiffs  succeeds,  the  burthen  is 
thrown  upon  the  purchaser  of  seeing  whether,  in  the 
absence  oi  the  beneficiaries,  the  price  is  properly  appor- 
tioned. And  the  particulars  do  not  really  disclose  the 
interest  of  the  lessee.  There  is  nothing  in  them  to  show 
that  he  had  any  beneficial  interest  in  the  property.  The 
principle  is  the  same  whether  a  lease  and  reversion,  or  two 
adjoining  plots  of  land,  are  sold.  AH  that  the  requisition 
amounted  to  was,  that  it  should  be  shown  that  the  bene- 
ficiaries were  satisfied.  The  distinction  between  this  case 
and  Cavendish  v.  Cavend/ish  (')  is  that  in  that  case  the  desti- 
nation of  the  proceeds  of  the  sale  of  the  two  properties  was 
the  same.  Here  the  destinations  are  quite  different.  This 
case  is  exactly  like  Rede  v.  Oakes  (*).  If  the  trustee  had 
fixed  the  price  for  the  reversion  before  the  sale,  a  title  might 

(^)  4  D.  J.  A  S.,  606.  (.»)  8  Beav.,  124. 

(8)  Law  Rep..  10  Ch.,  819.  (*)  8  D.  J.  4  S.,  18. 
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P9ssibly  have  been  made.  Bat  that  was  not  done,  and  it  is 
too  late  to  make  an  apportionment  after  the  sale.  In 
Micholls  V.  Corbett  the  decision  was  only*  that  under  ,the 
conditions  of  sale  the  purchaser  had  precluded  himself 
from  taking  the  objection,  and  there  had  been  a  suit  to 
determine  the  rights  of  the  beneficiaries.  There  is  no  case 
to  be  found  in  tlie  books  in  which  a  trustee  has,  without  the 
concurrence  of  the  beneficiaries,  put  up  property  for  sale, 
and  together  with  it  other  property  has  been  put  up  by  a 
beneficial  owner,  and  the  sale  has  been  allowed  to  stand. 
Moreover,  it  did  not  appear  from  the  particulars  that  the 
concurrence  of  the  beneficiaries  could  not  be  obtained. 

Malins,  V.C,  after  referring  to  and  commenting  on  the 
facts,  continued: 

.With  regard  to  the  objection  to  the  title,  it  cannot  be 
said,  and  indeed  it  is  not  attempted  to  be  said,  that  a  title 
has  not  been  made  to  the  reversion  in  fee  or  to  the  lease,  or 
that  the  lease  together  with  the  rever^on  in  fee  does  not 
make  up  a  fee  simple  in  possession.  But  the  objection  to 
to  the  title  is  that  tne  property  was  sold  *at  one  entire  [545 
price  of  £15,260,  although  the  lease  was  the  property  of 
the  assignee,  and  the  reversion  in  fee  was  trust  property.  It 
is  true  the  conditions  of  sale  do  not  say  that  tne  lessee  has 
any  benefipal  interest,  or  that  any  portion  of  the  purchase- 
money  v^ill  be  attributable  to  him,  out  no  one  can  read  the 
particulars  without  seeing  that  the  purchaser  is  buying  sub- 
ject to  the  lease.  He  might  well  have  inferred  that  the 
lessee  had  some  interest.  It  is  said  that  property  which  is 
held  in  trust  and  property  which  is  not  held  in  trust  cannot 
be  put  up  in  one  lot  together.  I  am  of  opinion  that  such 
an  objection  cannot  be  sustained.  Something  of  the  kind 
has  undoubtedly  been  said  in  the  case  ofHedev.  Oakes{') 
by  Lord  Justice  Turner,  but  the  judgment  proceeded  on 
such  technical  grounds,  and  i&  open  to  such  doubts,  that  I 
cannot  look  upon  the  case  as  applicable  to  the  present  one, 
and  I  certainly  cannot  sanction  the  notion  that  a  sale  under 
such  circumstances  is  vitiated  when  the  court  has  provided 
ample  means  of  ascertaining  what  portion  of  the  purchase- 
money  is  attributable  to  the  one  and  what  to  the  other. 

I  went  fully  into  the  question  in  the  case  of  Cavendish  v. 
Cavendish  (^)y  and  I  there  negatived  the  notion  that  such  an 
objection  could  be  sustained,  though  both  Mr.  Glasse  and 
Mr.  Phear  had  argued  for  the  opposite  view  with  great  en- 
ergy and  perseverence.  In  that  case,  Cavendish  House  and 
the  house  adjoining  w^ere  put  up  for  sale  and  sold  at  one 

(0  4  D.  J.  <fe  S.,  605  («)  Law  Kep.,  10  Oh.,  319. 
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entire  price,  it  being  erroneously  assumed  in  the  conditions 
of  sale  that  General  Cavendish  was  seised  in  fee  simple  of 
both  houses,  the  fact  being  that  Cavendish  House  was  held 
in  fee,  and  the  adjoining  house  under  a  different  title.  I 
said  in  that  case  that  the  proper  thing  to  be*  done  was  to 
ascertain  what  were  the  respective  values,  and  apportion 
the  purchase-money  between,  them,  and  that  if  the  concur- 
rence of  all  persons  was  obtained  the  purchaser  would  get 
a  good  title  to  the  fee  simple,  and  that  was  all  that  could  be 
required. 

There  was  an  appeal,  and  it  seems  that  Mr.  Phear  argued 
that  there  were  two  properties  vested  in  different  trustees 
and  held  on  different  trusts,  which  were  sold  by  one  contract 
for  one  lump  sum,  which  was  to  be  paid  into  court  in  a  suit 
relating  only  to  one  of  them.  If  provision  had  been  made 
546]  for  apportioning  the  *purchasemoney  and  paying 
the  part  attributable  to  the  settlement  to  the  proper  parties, 
the  purchaser  would  not  have  taken  any  objection,  but 
payment  into  court,  in  a  suit  which  had  nothing  to  do  with 
the  settlement,  was  no  answer  to  the  persons  entitled  under  it. 
He  said  the  case  was  governed  by  the  case  of  Rede  v.  Oakes  ('), 
and  no  doubt  it  was.  But  Lord  Justice  James  said('): 
'*The  sale  of  the  two  houses  together  is  clearly  beneficial  to 
all  parties,  and  the  objection  taken  is  of  the  most  technical 
character.  The  purcnase-money  may,  however,  at  once  be 
apportioned  in  Chambers,  which  will  only  require  an  affi- 
davit by  the  surveyor  who  has  been  employed  about  the 
sale.  The  part  apportioned  to  33  Old  Burlington  Street,  may 
then  be  paid  in  to  a  separate  account  so  as  to  distinguish  it." 

That  question  arose  by  reason  of  a  purchase  by  trustees 
under  a  power  by  means  of  part  of  their  trust  funds  of  a 
freehold  house,  33  Old  Burlington  Street.  This  house  ap- 
peared to  have  been  regarded  by  all  parties  as  belonging  to 
General  Cavendish,  subject  to  a  cliarge,  and  was  treated  as 
included  in  the  direction  for  sale  of  his  adjoining  house  con- 
tained in  the  decree.  The  purjchaser  took  the  objection  that 
it  did  not  appear  from  the  abstract  that  there  was  any  right 
or  power  to  sell  the  Burlington  Street  house  in  the  lump  with 
the  Cavendish  mansion  as  part  of  the  estate  of  General  Cav- 
endish, and  I  decided  that  the  objection  was  invalid,  and 
ordered  the  purchaser  to  pay  the  money  into  court. 

Well,  what  applied  to  that  case  applies  to  this.  Then^ 
the  money  was  apportioned,  and  liere  it  must  be  apportioned 
also.  How  is  that  to  be  done  ?  If  the  matter  were  brought 
before  the  Chief  Clerk,  all  that  would  be  required  is  an  affi- 

(>)  4  D.  J.  A  S.,  505.  O  Law  Rep.,  10  Ch.,  821. 
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davit  of  the  survej^or.  Now,  here  there  is  the  clearest  evi- 
dence of  value.  There  are  the  affidavits  of  two  very  eminent 
men,  who  both  speak  positively  as  to  the  proper  price  to  be 
paid  for  the  leases.  They  differ  slightly  only  as  to  what 
would  be  the  price  if  sold  subject  to  a  lease.  I  cannot  see 
the  use  of  sending  this  to  Chambers  to  ascertain  and  settle 
that  which  my  Chief  Clerk  could  ascertain  in  a  moment. 
Therefore  I  am  of  opinion  that  it  is  unnecessary  to  refer  this 
to  Chambers,  because  the  vendor  selling  the  reversion  in  fee 
is  armed  with  the  power  of  fixing  the  price,  whether  there 
be  a  sale  of  the  lease  and  reversion  together  or  not. 

*0n  every  ground  I  think  the  title  a  perfectly  [547 
good  one,  and  the  objection  one  which  ougnt  never  to  nave 
been  taken,  and  perfectly  unsustainable. 

There  must  be  a-  decree  for  specific  performance  of  the 
agreement,  and  the  title  being  so  clear,  and  the  objection  so 
futile,  the  defendant  must  pay  the  costs  of  the  suit. 

Solicitors  :   Whites^  Renard  &  Co. ;  T.  O,  Bullen. 


[2  Chancery  DiviBion,  594.] 
V.C.H.,  Jan.  81,  1876. 

^Heritage  v.  Paine.  [594 

[18Y2    H.     209.] 

Limited  Companxf — Sale  of  Shares  on  Stock  Exchange  to  Jobbers — Infant  Transferee — 
Indemnification  of  Vendor  by  Jobbers— •Winding-up —  Vendor — Contributory — Agree- 
ment by  Liquidator  with  Vendor — Effect  on  Jobber^s  Liability  to  indemnify. 

The  owner  of  sixty  £100  shares  in  a  company,  on  each  of  which  £10  had  been 
paid  np,  sold  them  on  the  Stock  Exchange  to  jobbers,  who  furnished  the  name  of  ,a 
purchaser  to  whom  the  shares  were  transferred,  and  in  whose  name  they  were  regis- 
tered. The  company  was  afterwards  ordered  to  be  wound  up,  when  it  turned  out 
that  the  purchaser  Was  an  infant  at  the  time  of  the  transfer ;  and  his  name  was  there- 
upon removed  from  the  list  of  contributories,  and  that  of  the  vendor  placed  thereon. 
The  vendor  then  filed  his  bill  against  the  jobbers  to  compel  them  to  indemnify  him 
against  all  liability  in  respect  of  the  shares,  and  to  repay  him  all  calls  he  might 
have  to  pay  thereon,  with  costs.  After  the  defendants  had  put  in  their  answer,  an 
agreement  was  entered  into  between  the  plaintiff  and  the  liquidator  for  a  compro- 
mise of  the  plaintiff's  liability  on  the  shares  (amounting  to  £6,400),  the  terms  of 
which  were,  in  substance,  that  the  plaintiff  should  pay  the  liquidator  £2,000,  transfer 
the  shares  to  him,  and  authorize  him  to  use  his  name  in  all  proceedings  against  the 
defendantH,  and  to  retain  all  moneys  recovered  therein,  which  were  to  he  applied  in 
recouping  the  plaintiff  the  £2,0(K),  and  in  satisfying  all  liability  on  the  snares,  in 
consideration  whereof  the  ))laintiff  was,  after  all  procee<lings  were  over,  to  be  released 
from  all  liability  on  the  shares  without  ^rther  payment.  Upon  the  hearing  of  the 
cause  (A7fX*a//j*  v.  Merry  {^)  having  meanwhile  been  decided  in  the  House  of  Lords), 
the  defendants  did  not  diHoute  theii;  liability  to  the  plaintiff  as  vendor  of  the  shares, 
but  they  contended  that  the  release  comprised  in  the  agreement  enured  for  tlieir 

(')  13  Eng.  R.,  55.  • 
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benefit,  so  as  to  make  the  £2,000  payable  thereunder  by  the  plaintiff  the  measure  of 
their  own  liability  either  to  the  plaintiff  or  to  the  liquidator : 

Held,  that,  the  object  and  spirit  of  the  agreement  beinjs^  to  keep  up  and  enforce  the 
liability  of  the  defendants,  they  could  not  set  it  up  without  giving  effect  to  all  its 
provisions,  and  consequently  that  it  did  not  operate  as  a  release  in  their  fayor,  or 
relieve  them  in  any  degree  from  their  liability  to  pay  the  full  amount  payable  on 
the  shares. 

Observations  on  the  authorities,  including  Jamei  y.  May  Q)  and  Kaint  y.  Paine 
[1874  K.  21]. 

In  the  month  of  October,  1865,  the  plaintiff,  who  was  the 
owner  of  sixty  £100  shares  in  the  Contract  Corporation, 
595]  Limited,  on  which  *£10  only  had  been  called  or  paid 
up,  sold  the  shares,  through  his  brokers,  on  the  Stock  Ex- 
change in  the  usual  manner,  to  the  defendants,  Messrs. 
Hammon  &.Greorge  Payne,  who  were  members  of  the  Stock 
Exchange,  and  carried  on  the  business  of  stockjobbers  in 
partnership.  On  the  "  name  day"  the  defendants  delivered 
to  the  plaintiflf  a  ticket  in  the  usual  form,  giving  the  name 
of  one  Henry  Baker  as  the  proposed  transferee  of  the  shares. 
A  transfer  to  Baker  was  accordingly  executed  on  the  25th  of 
October,  1865,  and  Baker's  name  was  registered  in  the  books 
of  the  corporation  as  the  holder  of  the  shares.  On  the  20th 
of  March,  1866,  the  corporation  was  ordered  to  be  wound 
up,  and  by  an  order  made  in  the  liquidation  by  the  Master 
ot  the  Rolls  on  the  11th  of  November,  and  affirmed  by  the 
Lords  Justices  on  the  8th  of  December,  1871,  Baker's  name 
was,  upon  his  own  application,  removed  from  the  list  of 
contributories,  upon  the  ground  that  at  the  date  of  the 
transfer  of  the  shares  to  him  he  was  an  infant  of  the  age  of 
nineteen.  On  the  17th  of  April,  1872,  the  plaintiff  was,  on 
the  application  of  the  liquidator,  placed  on  the  list  of  con- 
tributories in  respect  oi  the  sixty  shares  transferred  to 
Baker,  and  he  thus  became  liable-  for  calls  to  a  very  large 
amount.  The  plaintiff  then,  in  August,  1872,  *fiied  the  bill 
in  this  suit,  praying  for  a  declaration  that  tne  defendants 
were  bound  to  indemnify  him  against  all  liability  in  respect 
of  the  sixty  shares,  and  that  they  might  be  ordered  to  repay 
him  all  calls  he  had  paid  or  might  be  compelled  to  pay  in 
respect  of  the  shares,  and  all  costs  occasioned  by  his  being 
placed  on  the  list  of  contributories,  and  to  give  him  such 
indemnity  as  the  court  might  consider  sufficient  against 
any  liability  to  which  he  might  be  subject  in  respect  of  the 
shares. 

The  defendants,  by  their  origyial  answer  to  the  bill,  stated 
that  they  were  in  total  ignorance  as  to  who  Baker,  the  trans- 
feree, was,  or  whether  he  was  in  fact  an  infant ;  that  his 

•  (»)  7  Eng.  R.,  35. 
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name  was  supplied  to  them  by  a  firm  of  stockbrokers  to 
whom  they  had  themselves  sold  the  shares ;  and  that  they, 
the  defendants,  were  not  responsible  for  having  had  an  im- 
proper name  supplied  to  them,  as,  according  to  the  custom 
of  tne  Stock'Excnange,  the  original  vendor  was  bound  him- 
self to  make  inquiries  as  to  the  sufBciency  of  the  name,  and 
that,  having  accepted  tlie  name  supplied,  the  contract  had 
become  one  between  the  seller  and  the  nominee,  so  as  to 
*relieve  the  jobber  from  all  responsibility  ;  and  they  [596 
claimed  the  benefit  of  the  Statutes  of  Limitation. 

After  the  defendants  had  put  in  their  answer,  an  agree- 
ment for  the  compromise  of  the  plaintiff's  liability  in  respect 
of  the  sixty  shares  was  entered  into  between  him  and  the 
liquidator.  By  this  agreement,  which  was  dated  the  9th  of 
July,  1873,  after  reciting  the  transfer  from  the  plaintiff  to 
Baker,  the  infancy  of  Baker  at  the  time  of  the  transfer,  and 
the  rectification  of  the  list,  and  that  a  'call  of  £90  per  share 
had  been  made  upon  the  plaintiff  in  respect  of  the  sixty 
shares,  in  respect  of  which  there  was  due  from  him  the  sum 
of  £6,400,  and  that  plaintiff  alleged  that  the  defendants 
were  bound  to  procure  for  him  a  release  and  indemnity  from 
all  liability  and  loss,  and  had  filed  a  bill  against  them  to 
enforce  his  demand,  and  that  the  plaintiff  had  proposed,  in 
consideration  of  the  agreement  with  the  liquidator  therein 
contained,  to  pay  him  the  sum  of  £2,000,  and  to  give  him 
the  authority  thereinafter  contained,  it  was  thereby  agreed — 
1.  That  the  plaintiff  should  pay  to  the  liquidator  the  sum 
of  £2,000,  and  should,  when  required,  transfer  to  the  liqui- 
dator on  behalf  of  the  company  the  sixtjr  shares,  and  all 
his  interest  therein,  and  in  the  distribution  of  the  assets 
of  the  company.  2.  The  plaintiff  authorized  the  liquidator 
ta  use  his  name  in  instituting,  prosecuting,  or  compromising 
any  proceedings  or  claims  (including  the  suit  of  Heritage 
V.  Paine)  against  the  defendants  or  any  other  persons  in 
respect  of  the  shares,  for  the  purpose  of  compelling  them 
to  procure  a  release  for  the  plaintiff  from  all  liability  in 
respect  of  the  shares,  or  to  pay  the  calls  made  or  to  be  made 
upon  them.  3.  That  the  plaintiff  should  give  the  liquidator 
every  assistance  in  the  prosecution  of  any  such  proceeding 
or  claim.  4.  The  plaintiff  authorized  the  liquidator  to  re- 
tain any  moneys  received,  in  the'  suit  against  the  defendants 
in  respect  of  the  shares,  and  thereout  to  retain  his  costs  and 
expenses,  and  then  to  apply  one  moiety  of  the  surplus,  first, 
in  satisfying  any  indebtedness  of  the  plaintiff  to  the  liqui- 
dator in  respect  of  the  £2,000,  and,  secondly,  in  repaying 
17  Eng.  Rep.  80 
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to  the  plaiutiff  any  moneys  paid  on  account  of  the  £2,000, 
without  interest,. and  the  remaining  moiety,  and  the  excess 
of  the  first  moiety,  and  all  other  moneys  received  by  the 
liquidator,  after  deducting  expenses,  were  to  be  applied  by 
the  liquidator  in  satisfaction  of  so^  much  of  the  plaintiffs 
597]  liability  on  the  shares  as  was  not  *8atisfied  by  the 
£2,000,  provided  that  when  more  than  £6,400  and  the  costs 
should  have  been  recovered  or  paid,  the  liquidator  should 
pay  the  plaintiff  the  surplus.  5.  The  liquidator  should 
forthwith  after  the  termination  of  all  suits,  under  the  au- 
thority aforesaid,  procure  for  the  plaintiff  an  absolute  release 
from  all  liability  in  respect  of  the  sixty  shares,  without  any 
further  payment.  6.  The  company  should  keep  the  plain- 
tiff indemnified  against  all  costs  and  expenses.  7.  If  the 
plaintiff  made  default  in  payment  the  liquidator  might 
either  enforce  payment  or  abandon  the  agreement.  8.  The 
agreement  was  not  to  prejudice  or  affect  the  rights  and 
remedies  of  the  company  or  the  liquidator  against  any  other 
contfibutory. 

The  defendants,  having  become  aware  of  this  agreement, 
on  the  13th  of  July,  1876,  filed  a  supplemental  answer, 
whereby  they  stated  the  agreement,  said  that  they  believed 
the  £2,000  had  been  paid,  and  they  insisted  that,  having 
regard  to  its  provisions,  the  liquidator  could  not  now  enforce 
any  calls  against  the  plaintiff  in  respect  of  the  shares,  as  to 
which  the  plaintiff  was  no  longer  under  any  liability  what- 
ever, so  that  the  utmost  relief  to  which  he  could  be  entitled 
against  them  was  the  payment  of  the  £2,000  and  interest; 
that  the  suit  was  in  fact  the  suit  of  the  liquidator ;  that  the 
plj^intiff  only  sued  as  a  trustee  for  the  liquidator,  to  whom 
the  defendants  were  never  under  any  liability,  the  plaintiff 
being  the  only  person  liable  to  the  company ;  and  that,  as 
between  the  plaintiff  and  the  defendants,  if  he  had  been 
released  from  liability,  such  release  enured  for  the  benefit  of 
the  defendants. 

The  plaintiff  then  amended  his  bill  by  alleging  "  that  he 
was,  and  had  ever  since  the  12th  of  October,  1865,  been,  a 
trustee  for  the  defendants  of  the  said  sixty  shares,"  and 
that  the  defendants  were,  under  the  circumstances  therein 
appearing,  and  by  the  usage  and  practice  of  the  Stock  Ex- 
change thereinbefore  mentioned,  '*  bound  to  indemnify  and 
protect  the  plaintiff  against  all  liability  in  respect  of  the  said 
sixty  shares  ;"  and  that  he  "had  entered  into  an  arrange- 
ment with  the  company,  under  which  he  was  now  suing 
partly  as  trustee  for  the  company." 

The  cause  now  came  on  for  hearing,  and  it  being  admitted 
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that  after  the  decision  in  Nickalls  v.  Merry  (*)  the  defen- 
dants could  *not  dispute  their  liability  to  the  plain-  [598 
tiff  as  vendor  of  tlie  shares,  the  question  argued  was 
whether  the  agreement  entered  into  between  the  plaintiff 
and  the  liquidator  had  varied  the  rights  of  the  parties  so  as 
to  relieve  the  defendants  Irom  any,  and  what  part,  of  that 
liability. 

Dickinson^  Q.C.,  and  Homers  for  the  plaintiff:  The 
agreement  comprised  in  the  deed  of  the  9th  of  July,  1873, 
leaves  the  liability  of  the  defendants  just  where  it  was. 
The  whole  scheme  of  the  arrangement  was  to  keep  their 
liability  fully  to  indemnify  the  plaintiff  on  foot,  to  enable 
the  liquidator  toisue  in  the  plaintiff's  name;  and  it  is  not 
until  everj' thing  has  been  recovered  from  the  defendants 
that  the  plaintiff  is  to  have  the  release,  which  the  defendants 
contend  now  enures  for  their  benefit.  The  same  sort  of 
arrangement  was  upheld  by  Vice-Chancellor  Malins  on  the 
hearing  of  Hemming  v.  MaddicTc  (*),  whose  judgment  was 
affirmed  by  the  Lords  Justices  ('),  and  was  also  upheld  in 
James  v.  May  (*),  though  when  that  case  came  before  the 
House  of  Lords  it  turned  out  that  the  deed,  on  the  effect  of 
which  the  arguments  up  to  that  time  had  chiefly  turned, 
had,  in  fact,  never  been  executed. 

We  are  entitled  not  only  to  be  recouped  the  £2,000  which 
we  have  paid  to  the  liquidator,  but  to  a  decree  which  will 
indemnify  us  to  the  full  extent  of  the  unpaid  calls,  with  in- 
terest ana  costs. 

Brisiowe^  Q.C.,  and  TT.  W.  Karslake^  for  the  defendants  : 
,  The  plaintiff,  who  alleges  that  he  is  suing  as  trustee  for  a 
company,  cannot  recover  more  than  he  is  absolutely  in- 
debted, or  has  paid  to  the  company.  The  arrangement  for 
the  compromise  of  the  claims  against  the  plaintiff  carried 
out  by  the  deed  of  the  9th  of  July,  1873,  comes  to  this,  that 
the  company,  having  through  its  liquidator  a  clear  claim 
against  the  plaintiff  for  unpaid  calls,  agrees  that  if  he  will  pay 
to  the  liquidator  £2,000,  that  sum  shall  be  the  measure  of  his 
liability,  and  after  that  agreement  the  liquidator  can  never 
obtain  one  penny  more  tlian  the*£2,000  from  the  plaintiff. 
The  plaintiff  having  paid  this  £2,000,  is  under  no  *f  ur-  [599 
ther  liability,  and  the  indemnity  to  be  given  to  him  by  the 
defendants  ought  not  to  extend  beyond  his  liability,  and 
should  be  limited  to  repaying  him  the  £2,000  with  interest. 

Kains  v.  Paine  [1874  K.  21]  was  a  similar  suit  to  the 

(')  Law  Rep.,  7  H.  L.,  630.  (»)  Law  Rep.,  7  Ch.,  896. 

(*)  Repcirted  on  an  interlocutory  appU-        ("*)  Law  Rfp.,  6  H.  L.,  328. 
cation,  Law  Rep.,  9  Kq.,  1*75. 
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present ;  the  only  difference  (if  in  principle  it  be  one)  being 
that  there  the  agreement  for  compromise  between  the  liqui- 
dator and  the  plaintiff  was  entered  into  before  the  com- 
mencement of  tlie  suit.  The  Master  of  the  Rolls  in  that 
case,  in  his  decree  dated  the  6th  of  May,  1875,  after  declaring 
that  the  defendants  were  bound  to  indemnify  the  plaintiff 
against  all  losses  already  incurred  in  respect  of  the  shares 
there  in  question,  directed  an  inquiry  whether  the  plaintiff 
was  under  any  and  what  further  liability  in  respect  of  the 
shares,  which  inquiry  must  have  been  granted  on  the  footing 
that  the  compromise  had  altered  the  plaintiff's  rights.  We 
are  willing  to  submit  to  a  decree  in  that  form. 

The  compromise  in  this  case  in  effect  fttiiounts  to  a  cove- 
nant not  to  sue,  and  that  is  a  release  in  law  (*). 

If  the  plaintiff  was  discharged  as  between  himself  and  the 
liquidator,  the  liquidator  can  have  no  further  right  against 
the  defendants  ;  honesty  would  forbid  it. 

[Hall,  V.C:  It  is  not  a  question  of  honesty  ;  the  parties 
have  tried  to  keep  matters  in  statu  quo  in  order  to  nit  the 
right  persons.] 

This  is  a  simple  contract  of  indemnity,  and  the  court  has 
to  decide  as  between  the  plaintiff  Heritage,  who  asks  to  be 
indemnified  against  future  liability,  when  all  possible  calls 
have  been  made  and  he  has  been  released  from  ♦them,  and 
the  defendants,  between  whom  and  the  liquidator  there  is 
no  privity.  This  is  no  case  of  trusteeship.  Hemming  v. 
Maddick  (*)  and  James  v.  May  (')  are  cases  of  trusteeship, 
and  it  is  but  right  that  a  trustee  should  be  fully  indemnified 
by  his  cestui  que  trust  So  also  was  In  re  National  J^inan-  • 
cial  Company  (*),  where  Maitland  was  a  trustee  exposed  to 
liability  for  future  calls.  But  there  is  no  trust  in  question  in 
this  case,  nor  anything  but  the  effect  of  the  contract.  If 
the  plaintiff  is  under  no  future  liability,  then  the  defendants 
600]  can  only  *be  called  upon  to  indemnify  him  to  the 
extent  of  the  £2,000  and  interest,  and  the  decree  to  that 
effect  ought  to  be  made  without  costs. 

e'hey  also  referred  to  Oruse  v.  Paine  (*).] 
ALL,  V.C:  When  th^  bill  in  this  suit  was  filed  the 
state  of  the  law  as  regards  the  liability  of  a  purchaser  of 
shares  to  indemnify  the  original  vendor  under  such  circum- 
stances as  exist  in  this  case  was  in  an  unsettled  state ;  and 
the  substance}  of  the  defence  set  up  by  Messrs.  Paine  in 
their  answer  was  that,  under  the  circumstances,  they  were 

{»)  2  Wms.  Saund.,  pi.  1,  160  b.  (*)  Law  Rep.,  3  Ch.,  791. 

(«)  Law  Rep.,  9  Eq.,  175.      "  (*)  Law  Rep.,  4  Ch.,  441. 

(»)  Law  Rep.,  6  H.  L.,  328. 
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not  liable  to  indemnify  the  plaintiflf.  The  pleadings  and 
the  issues  between  these  parties  were  in  that  state  when  the 
decision  of  Nickalls  v.  Merry  ('),  in  the  House  of  Lords, 
established  the  liability  of  persons  in  the  position  of  Messrs. 
Paine  in  similar  transactions,  to  indemnify  the  vendor. 
Therefore,  tlie  law  being  so  settled,  if  matters  had  remained 
in.  that  position,  there  would  have  been  nothing  to'  try  be- 
tween these  parties,  and  there  must  necessarily  have  beeii  a 
decision  in  favor  of  the  plaintiflf. 

An  arrangement  was,  however,  come  to  between  the  plain- 
tiflf and  the  liquidator  of  the  company  in  reference  to  the 
plaintiflf  s  liability  and  to  the  payment  pf  the  calls  made  or 
to  be  made  in  respect  of  the  shares ;  and  the  plaintiflE  there- 
upon amended  his  bill  by  stating  *'that  he  was,  and  had 
ever  since  the  12fch  of  October,  1866,  been,  a  trustee  for  the 
'defendants  of  the  said  sixty  shares,''  and  that  he  "had  en- 
tered into  an  arrangement  with  the  company,  under  which 
he  is  now  suing,  partly  as  a  trustee  for  the  company."  The 
defendants  then  having  ascertained  what  the  exact  nature 
of  that  arrangement  was,  set  it  out  in  a  supplemental  answer, 
and  submitted  that  its  eflfect  was  to  release  and  discharge 
them  from  any  payments  to  be  made  in  respect  of  the 
shares  in  question  other  than  and  except  such  payments  as 
under  that  arrangement  were  to  be  made  by  the  plaintiflf  out 
of  his  own  pocket.  The  substance  of  that  arrangement  was, 
that  the  plaintiflf  was  to  pay  by  certain  instalments  a  sum 
of  £2,000,  with  *interest;  and  ii  he  on  his  part  per-  [601 
formed  in  all  respects  the  engagements  of  the  deed  of 
arrangement,  he  was  not  to  be  called  upon  to  pay  anything 
more.  But  the  deed  also  provided,  in  eflfect,  that  this 
arrangement  was  only  as  between  the  plaintiflf  and  the 
liquidator,  that  the  then  existing  suit  which  was  going  on 
to  make  the  defendants  liable  for  the  whole  amount  of  the 
calls  should  go  on,  and  that,  in  substance,  whdt  could  be 
got  in  that  suit  should  be  got  for  the  beneflit  of,  and  paid 
over  to,  the  liquidator.  The  substance  of  the  arrangement, 
therefore,  as  between  those  parties,  was  not  to  relieve  the 
defendants  from  anything  wnatever ;  on  the  contrary,  to 
keep  up  and  enforce  their  liability,  and  to  procure  all  that 
could  be  got  under  it;  and,  instead  of  putting  what  was 
procured  into  the  pocket  of  the  plaintiflf,  to  lee  it  go,  where 
It  must  eventually  go,  into  the  pocket  of  the  liquidator ; 
and  its  working  as  between  the  plaintiflf  and  the  liquidator 
(between  whom,  in  reference  to  this  particular  claim,  there 
was,  as  has  been  said,  no  privity)  would  be  substantially 

(»)  Law  Rep.,  7  H.  L.,  6S0. 
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the  same  as  if  the  plaintiff  had  borrowed  the  money  to  pay 
the  liquidator  the  whole  of  his  demand — the  whole  of  the 
demand  being  what  undoubtedly  the  plaintiflf,  in  the  absence 
of  any  arranffement,  was  entitled  to  recover  from  the  defen- 
dants ;  and  naving  so  paid  it  over  to  the  liquidator,  the 
Slaintiff  would  then  be  left  to  get  it  back  again  from  the 
efendants,  Messrs.  Paine. 

The  contention  before  me  however  is,  that  this  arrange- 
ment operated  as  a  release  to  the  plaintiff,  and  that  inas- 
much as  he  cannot  now  be  sued,  and  is  to  be  indemnified 
by  the  liquidator  from  all  costs  in  the  further  prosecution  of 
the  suit,  that  on  payment  of  the  £2,000  that  agreement 
operates  for  the  benefit  of  the  defendants,  who  in  the  absence 
or  it  would  have  been  liable  to  pay  over  £3,000  more. 

If  this  contention  be  correct,  the  parties  must  have  won- 
derfully miscarried  in  carrying  into  effect  what  they  desired* 
to  accomplish.  Unquestionably,  as  matters  stood  at  that 
time,  the  liquidator  might  have  claimed  from  the  plaintiff  not 
merely  the  £2,000,  but  the  full  amount  of  all  the  calls,  and, 
if  they  had  not  been  paid,  might  have  made  him  bankrupt, 
and  have  recovered  any  balance  from  the  defendants.  To 
say  that  the  effect  of  the  arrangement  is  that  it  operates  as 
602]  a  release  to  the  defendants  is,  *1  think,  to  disregard 
not  only  its  clear  and  express  terms,  but  also  its  spirit ; 
and  it  would  be  against  all  principle  to  allow  the  defendants 
to  claim  the  benefit  of  the  arrangement  comprised  in  the 
deed  as  a  release  to  them,  and  at  the  same  time  entirely  to 
disregard  that  which  was  of  the  essence  and  the  spirit  of 
the  same  arrangement,  that  although  the  plaintiff  was  re- 
leased, the  claim  against  the  defendants  was  to  be  prosecuted 
to  the  full  extent.  To  permit  this  would  be  to  allow  the 
defendants  to  approbate  and  reprobate.  If  they  set  up  that 
deed  as  one  of  w^hich  they  can  claim  the  benefit,  they  must 
do  so,  giving  effect  to  all  its  provisions;  and  an  essential 
part  of  those  provisions  is,  that  the  then  existing  suit  shall 
go  on,  and  all  that  can  be  recovered  shall  be  recovered  for 
the  benefit  of  the  liquidator.  In  other  words,  the  nature 
of  the  arrangement  was  that  matters  should  remain  in  statu 
quo  as  between  the  plaintiff  and  the  defendants ;  that  the 

f)laintiff  should  become  a  trustee  of,  and  pay  over  to  the 
iquidator  all  that  should  be  recovered  from  the  defendants, 
paying  also  to  the  liquidator  the  £2,000,  which  sum  he  was 
to  get  back  again  if  he  could,  but  could  only  do  so  if  Messrs. 
Paine  were  made  liable,  but  as  to  that  he  took  his  chance. 
That,  therefore,  is  the  view  which  I  take  of  the  case,  upon 
principle  and  irrespective  of  authority. 
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Then  as  to  the  authorities.  It  has  been  said  that  the  cases 
which  have  been  referred  to  were  not  cases  of  this  kind,  but 
cases  of  trusteeship  in  which  a  trustee,  who  must  be  fully 
indemnified,  has  sought  for  indemnity  against  his  cestui 
que  trusty  and  that  there  was  a  distinction  between  the  in- 
aeninity  in  such  a  case  and  that  to  which  a  vendor  of  shares, 
"under  such  circumstances  as  are  here  present,  would  be  en- 
titled as  against  ain  immediate  purchaser  from  him.  Now 
I  will  not  say  whether  or  not  it  may  be  possible  to  draw 
any  such  distinction  between  the  two  cases  ;  but  for  all  sub- 
stantial purposes,  and  for  the  purposes  of  this  suit,  I  think 
there  is  no  such  distinction  where  the  transfer  was  set  aside 
on  account  of  the  infancy  of  the  transferee. 

The  plaintiflF  was  in  the  position  of  a  fully  paid  vendor, 
who  had  received  everything  he  was  entitled  to,  and  he  had 
become  a  trustee  for  his  purchaser  of  the  subject-matter  of 
of  the  sale,  which,  however,  instead  of  being  valuable  was 
the  reverse.  Therefore,  it  seems  to  me  that  tne  case  became 
one  of  a  trustee  and  cestui  *que  trusty  and  that  there  [603 
really  is  no  distinction  between  the  two  cases.  But  whether 
there  be  or  not,  there  is,  I  think,  no  distinction  in  substance. 

The  cases  that  were  referred  to  were,  first,  In  re  J^jTational 
*  Financial  Company  {^)\  but  the  particular  question  which 
arises  in  this  case,  as  to  the  effect  of  a  deed  of  indemnity, 
did  not  there  arise ;  and  the  only  bearing  that  tlmt  case  has 
.  upon  the  present  is,  that  James  v.  May{^\  which  is  some- 
what in  point,  was  treated  as  governed  by  the  same  prin- 
ciples. James  v.  May  was  first  before  Vice- Chancellor 
Stuart,  who  declined  to  make  any  order  upon  the  summons,- 
on  the  ground  that  he  did  not  think  that  any  trust  had 
been  proved ;  it  then  went  before  the  Lords  Justices,  and 
they  discharged  the  order  of  the  Vice-Chancellor,  and 
granted  the  prayer  of  the  summons ;  and  it  finally  came 
before  the  House  of  Lords,  who  affirmed  the  judgment  of 
the  Lords  Justices.  The  circumstances  in  that  case  were 
somewhat  similar  to  the  present.  There  had  been  a  deed  of 
arrangement  entered  into  between  May,  the  trustee,  and  the 
directors  of  the  Wharves  Company,  which  was  dated  the 
.  6th  of  August,  1869,  before  the  commencement  of  the  liti- 
gation as  to  the  indemnity,  which  was  by  application  in 
the  winding-up.  T  mention  that,  because  there  is  that  dif- 
ference between  James  v.  May  and  the  present  case  (which 
is  certainly  not  unfavorable  to  the  latter),  and  also  between 
James  v.  Jifay  and  Kains  v.  Paine,  I  have  been  furnished 
with  the  printed  ca3e  before  the  House  of  Lords  in  James 

(>)  Law  Rep.,  8  Ch.,  791.  (*)  Law  Rep.,  6  H.  L.,  828. 
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V.  Mayy  which  contains  particulars  as  to  the  deed  of  the 
6th  of  August,  1869,  and  also  the  judgments  of  the  Lords 
Justices,  which  are  not  to  be  found  in  the  reports.  In  that 
case,  it  was  a  part  of  the  arrangement  comprised  in  the 
deed  that,  *'in  consideration  of  the  Wharves  Company 
agreeing  (as  they  liereby  do)  to  forego  their  right  of  process 
against  the  said  James  Alexander  May  personally  in  re- 
spect of  the  matter  hereinbefore  mentioned,  and  for  other 
good  considerations,  the  said  James  Alexander  May  doth 
hereby  assign  to  the  Wharves  Company  and  their  succes- 
sors all  and  every  the  sums  and  sum  of  money  which  the  said 
James  Alexander  May  is,  or  he  or  his  successors  may  here- 
after become  entitled  to  receive  from  the  said  International 
604]  Contract  Company  in  respect  of  or  towards  *or  in  the 
shape  of  dividends  upon  the  sum  of  £24,890  and  interest, 
and  costs,  charges  and  expenses  hereinbefore  mentioned,  to- 
gether with  the  power  in  the  name  or  names  of  the  said  James 
Alexander  May,  his  executors  or  administrators,  or  other- 
wise, to  demand,  enforce,  receive  payment  and  delivery  of 
the  said  premises  hereinbefore  expressed  to  be  herebv  as- 
signed, and  upon  such  terms  as  the  said  attorneys  shall  think 
fit  to  adjust  and  settle."  It  was  a  deed  arid  an  armngement 
much  or  the  same  character  as  in  the  present  case,  but  the' 
deed  was  not  so  complete  in  its  provisions  as  in  the  present 
case ;  and  the  contention  before  the  Lords  Justices  m  that 
case  was,  as  it  is  here,  that  the  deed  had  got  rid  of  the  lia- 
bility altogether.  Lord  Justice  James  would  not  allow  that : 
he  considered  it  a  reasonable  arrangement  that  whatever 
should  be  recovered  should  be  handed  over  so  as  to  go  into 
the  right  pocket.  The  Lord  Justice  Mellish  took  the  same 
view,  and  expressed  himself  thus:  *'Then  it  is  said  that 
the  deed  has  got  rid  of  it.  I  cannot  see  how  that  can  be. 
The  Lord  Chancellor  says  this  in  In  re  National  FiTiancial 
Company  {^\  that  the  trustee  need  not  wait  until  he  is  ac- 
tually sent  to  prison,  but  is  entitled,  on  being  threatened, 
at  once  to  commence  his  suit  or  his  claim,  if  it  is  under  the 
Winding-up  Act,  for  the  purpose  of  obtaining  his  indem- 
nity. Then  why^may  he  not  say  to  the  people  who  threaten 
to  sue  him,  '  Do  not  sue  me ;  if  you  do  not  sue  me  1  will 
allow  you  to  use  my  name  in  prosecuting  the  inquiry.' 
That  is  substantially  the  effect  of  the  deed,  and  I  do  not 
see  why  it  should  not  be  perfectly  good,  because  the  effect 
of  it  merely  is  to  make  those  who  ought  unquestionably  to 
pay  the  costs,  pay  them." 
Mr.  Bristowe,  in  his  very  able  argun\ent,  contended  that 

(')  Law  Rep.,  8  Ch.,  '/94,  795. 
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the  deed  operated  as  a  release.  He  referred  to  cases  in 
which  it  has  been  held  at  law  that  a  covenant  not  to  sue 
may  opei-ate  as  a  release.  But  there  is  no  covenant  here 
not  to  sue.  The  covenant  or  engagement  is,  that  if  Heritage 
does  all  that  is  required  by  this  agreemeut  in  the  way  of 
facilitating  the  suing  of  the  Messrs.  Paine,  and  making 
these  payments,  and  otlierwise,  then,  when  the  liquidator 
has  got  from  Messrs.  Paine  what,  according  to  this  engage- 
ment, Heritage  was,  by  giving  the  use  of  his  name,  to  assist 
him  in  getting,  the  liquidator  would  do  his  best  to  get 
*him  a  release.  It  is  no  release  of  existing  matters,  [605 
but  it  is  one  conditional  and  dependent  upon  that  being 
done  which  I  am  asked  to  say  cannot  be  done  at  all,  and 
which,  it  is  contended,  is  not  within  the  meaning  of  the  ar- 
i-angement.  It  would  be  a  contradiction  of  the  terms  of 
the  arrangement  to  call  that  a  release  as  operating  in  any 
way  as  an  engagement  not  to  sue  the  plaintiff,  except 
coupled  with  this,  that  he  is  to  do  all  this,  and  that  that  is 
to  be  part  of  tlie  arrangement  that  is  being  done,  and  being 
continued  to  be  done,  by  this  suit ;  and  this  cause  is 
brought  to  a  hearing  for  the  purpose  of  obtaining  a  decree 
to  give  effect  to  this  arrangement,  and  without  which  the 
arrangement  will  not  be  given  effect  to. 

Then  there  is  the  case  of  Hemming  v.  Maddick^  which 
was  first  before  Vice-Chancellor  Malins  (*)  on  an  application 
to  amend  the  bill,  when  his  honor  did  not  seem  to  have 
taken  a  very  favorable  view  of  the  case  of  the  plaintiff,  who 
was  substantially  in  the  same  position  as  the  plaintiff  in  the 
present  case.  There  had  been  a  deed  executed  in  that  case 
very  much  of  the  same  character  as  that  in  this  suit.  The 
cause,  however,  came  before  him  upon  the  hearing,  and 
then  he  made  a  decree  in  the  plaintiff's  favor.  That  was 
the  subject  of  an  appeal,  which  was  dismissed  with  costs  ("). 
The  respondent's  counsel  were  not  called  upon,  and  the 
Lords  Justices,  whose  judgments  are  very  short,  held  that 
the  trust  was  clearly  established,  and  that  the  plaintiff  was 
entitled  to  an  indemnity  against  calls. 

That  is  the  state  of  the  authorities,  except  that  James  v. 
May  subsequently  went  to  the  House  of  Lords.  There, 
again,  as  in  the  present  case,  a  deed  was  relied  upon,  and 
that  deed  was  not  substantially  different  from  the  present 
one,  except  as  to  its  form,  and  except  that  the  present  deed 
was  executed  after  the  institution  of  this  suit.  It  was  there 
contended  that  the  deed  was  a  release ;   and  it  was  only 

(»)  Law  Rep.,  9  Eq.,  175.  («)  Law  Rep.,  7  Ch.,  896. 

17  Eng.  Rep.  81 
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after  considerable  argument  that  it  was  found  out  that  the 
deed  in  fact  had  never  been  executed,  and  had  no  existence 
at  all  (*).  Therefore  the  argument  was  all  thrown  away. 
So  matters  remained.  Lord  Cairns  made  an  observation 
606]  *upon  it,  but  thought  it  better  not  to  intimate  what 
opinion  he  might  be  inclined  to  form  after  full  argument, 
supposing  the  deed  were  established.  The  respondents  had 
not  been  neard,  and  tiiere  the  matter  rested. 

I  have  ah-eady  dealt  with  the  case  upon  principle,  inde- 
pendently of  tlie  autliorities ;  but  the  authorities,  which 
must  be  dealt  with  as  I  find  them,  have  a  bearing  upon  the 
case,  and  I  am  bound  to  follow  the  authority  of  the  Lords 
Justices  in  James  v.  May.  There  was  nothing  that  took 
place  in  the  House  of  Lords  which  I  can  regard  as  intimat- 
ing an  opinion  adverse  to  that  of  the  Lords  Justices.  Upon 
my  own  judgment,  and  following  their  decision,  I  hold  that 
the  plaintiffs  are  right. 

The  only  other  authority  which  it  is  necessary  for  me  to 
mention  is  the  case  of  Kains  v.  Paine  [1874  K.  21],  which 
was  argued  before  the  present  Master  ot  the  Rolls.  I  have 
been  furnished  with  tne  shorthand  notes  of  the  argument 
and  of  what  took  place  upon  the  hearing,  the  whole  of 
which  I  have  read.  That  case  took  up  part  of  two  days  be- 
fore the  Master  of  the  Rolls,  and  each  side  in  tliis  case  has 
claimed  the  benefit  of  his  observations.  The  Master  of  the 
Rolls,  however,  ultimately  came  to  the  conclusion  that  he 
could  not  deal  with  the  case  satisfactorily,  owin^  to  the 
number  of  the  items  of  account,  and  the  manner  in  which 
the  matters  in  question  were  involved.  What  he  said  was 
in  effect  this  :  ''This  is  an  item  in  the  account ;  you  are  en- 
titled to  the  indemnity,  no  doubt,  but  these  discussions 
about  the  extent  of  liability,  under  the  circumstances,  will 
be  involved  when  you  come  to  that  item,  and  for  which  you 
claim  a  particular  sum  in  respect  of  calls  made,  and  so 
forth  ;  and  I  think,  under  those  circumstances,  it  is  the 
course  of  the  court  not  to  deal  with  that  particular  item, 
but  I  must  direct  an  inquiry,  and  have  an  account  taken." 
The  Master  of  the  Rolls  said  at  last,  the  form  of  the  decree 
being  discussed;  ''That  will  leave  the  point  entirely  open." 
So  it  is  entirely  open,  I  conceive,  under  that  decree,  and  it 
will  come  before  him,  upon  the  certificate,  for  discussion. 

The  case  before  the  Master  of  the  Rolls  was  of  a  much 
more  complicated  character  as  regards  the  particular  mat- 
ters which  were  the  subject  of  the  account  and  the  inquiry 

{})  This  fact  is  not  stated  in  the  report    from  the  judgments  of  I^orda   Chelms- 
in  Law  Kep.,  6  U.  L.,  828,  but  appears    ford  and  Cairiii. 
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than  the  present  case.  In  that  case  the  deed  had  been  exe- 
cuted before  the  litigation  ^commenced,  and  the  Mas-  [607 
ter  of  the  Rolls,  in  distinguishing  the  case  before  him 
from  one  of  the  earlier  cases,  dealt  with  it  in  a  way  that 
seemed  to  indicate  that  he  thought  there  was  a  substantial 
difference  between  the  two  cases.  Whether  it  is  fair  or 
right  to  say  that  he  entertained  that  view,  or  merely  threw 
it  out,  it  is  not  necessary  for  me  to  say.  This  case  is,  as 
regards  the  extent  and  character  of  the  claims,  one  of  a 
very  simple  character,  involving  no  complication  of  facts  or 
details,  although  probably  there  may  be  some  inquiry  as  to 
the  amount.  §ut  the  case  hd,ving  been  most  fully  argued 
and  discussed  on  the  present  occasion,  it  seems  to  me  that 
the  proper  course  for  the  court  to  take  is  not  to  withhold 
giving  its  judgment  in  reference  to  the  particular  matter  in 
dispute,  because  such  judgment  will  dispose  of  it.  I  can 
do  this  in  one  of  two  ways^  either  by  making  a  declaration 
or  by  giving  directions  in  the  decree  that  the  account  shall 
be  taken  upon  certain  principles  in  reference  to  the  claim 
in  dispute  ;  and  that  I  mean  to  dq,  so  that  I  shall  not  have 
this  matter  before  me  again  upon  exceptions  to  the  certifi- 
cate. I  will  frame  it  in  such  a  way  as  that  the  parties,  if 
they  desire  it,  may,  Without  delay  or  difficulty,  take  the , 
opinion  of  the  Court  of  Appeal  upon  the  question.  I  un- 
derstand that  the  whole  £90  has  been  called  up,  and  the 
case  in  that  respect  differs  from  Kaiiis  v.  Paine^  where, 
although  it  was  the  same  company,  at  the  time  when  the 
suit  was  instituted  £85  only  had  been  paid  up. 

I  declare  that  the  defendants  are  bound  to  indemnify  the 
plaintiff,  and  the  plaintiff  having  paid  £2,000  to  the  liqui- 
dator, that  sum,  with  interest,  must  be  repaid  to  him  by  the 
defendants  ;  and  I  also  declare  that  the  defendants  are  lia- 
ble to  pay  to  the  liquidator  the  whole  of  the  calls  to  be  made 
by  him,  and  the  plaintiff  requesting  that  the  amount  to 
become  payable  by  the  defendants  be  paid  to  the  liqui- 
dator, order  payment  to  the  liquidator  accordingly.  As 
regards  the  amount  of  the  interest  upon  the  unpaid  calls, 
unless  the  parties  agree  upon  the  amount,  there  must  be  an 
inquiry. 

Solicitors  for  plaintiffs :  LinJclater^  HacJcwood  &  Co. 
Solicitors  for  defendants :  James  Crbwdy  &  Sons, 
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[2  Chancery  Division,  621.] 
C.A.,  Jan.  22;  March  15,  18,  18*76. 

621]    *^^  "re  Hereford  and  South  Wales  Wagon  and 

Engineering  Company. 

Company —  Concealment — Fraitd — Promolion-moneif —  Charges —  Void  Agreement. 

By  an  agreement  made  between  the  vendor  of  certain  ironworks  and  W.  and  H., 
it  was  agreed  that,  if  W.  and  H.  succeeded  within  three  months  in  getting  up  a  com- 
pany for  the  purchase  of  the  ironworks  at  a  valuation,  they  should,  out  of  the  pur- 
chase-money, receive  £1,500.  By  an  agpeement  dated  a  few  weeks  later,  the  vendor 
agreed  with  W.,  as  trubtee  for  the  company,  that  the  company  should  buy  the  iron- 
works at  a  valuation.  W.  and  H.  did  not  get  up  a  company  within  the  three  months, 
but  after  some  time  they  formed  a  company  with  seven  shareholders,  w^ho  were  also 
the  directors.  These  shareholders  were  not  informed  of  the  agreement  to  pay  W. 
and  H.  the  £1,500.  The  company  was  registered,  and  by  the  articles  of  association 
the  agreement  for  the  purchase  of  the  property  at  a  vafuation  .was  adopted,  and  it 
was  provided  that  the  directors  should  pay  ail  expenses  incurred  in  getting  up  and 
registering  the  company.  Very  few  other  shares  were  applied  for :  none  were  al- 
lotted, and  the  company  was  wound  up. 

W.  and  H.  claimed  in  the  winding-up  remuneration  for  their  services  both 
before  and  after  the  company  was  formed,  and  the  valuer  claimed  his  charges  for 
valuing : 

Held,  that,  though  "W.  and  H.  might  not  have  a  legal  claim  as  to  services  before 
the  formation  of  the  company,  they  would  have  had  a  good  equitable  claim,  so  (kr  as 
the  company  derived  benefit  from  them^  and  would  Have  a  l^al  claim  as  to  services 
rendered  after  the  formation  of  the  company.     But 

JMd^  that  the  concealment  of  the  agreement  as  to  the  £1,500  constituted  a  fraud, 
and  that  as  the  shareholders  had  been  by  fraud  induced  to  join  the  company,  and  as 
the  company  had  received  no  benefit  from  the  services  of  W.  and  H.,  they  could  not 
claim  from  the  company  remuneration  fur  those  services : 

Hddt  that  any  claim  which  the  valuer  might  have  was  against  W.  and  H.  only. 

Decision  of  Hall,  V.C.,  reversed. 

H.  E.  Smith  was  the  owner  of  sorne  ironworks  at  Here- 
ford. By  an  agreement  dated  the  29th  of  April,  1872,  he 
agreed  with  Mr.  H.  J.  Walter,  an  accountant  in  London, 
and  Mr.  H.  S.  Head,  a  solicitor  in  London,  that  if  they 
should  succeed  in  forming  a  joint  stock  company  for  the 
purchase  of  his  interest  in  the  ironworks,  accoraing  to  a 
valuation  to  be  made  by  Mr.  Bramwell,  C.E.,  the  said 
H.  E.  Smith  would,  out  of  the  purchase-money,  pay  to 
Walter  and  Head  the  sum  of  £1,500  for  promotion-money. 
622]  It  was  further  ^provided  that  if  the  company  was 
not  formed  within  three  months  the  agreement  was  to  be 
void ;  also  that  the  promotion-money  was  not  to  prevent 
Walter  and  Head  from  obtaining  from  the  company  pay- 
ment for  their  services  in  getting  up  and  registering  the  com- 
pany. In  pursuance  of  a  previous  arrangement  between 
Mr.  Bramwell  and  Walter  and  Head,  Mr.  Bramwell,  on  tlie 
6th  of  May,  1872,  valued  the  property  at  £14,974  10^.,  and 
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it  was  not  contended  that  this  valuation  was  unfair  or  ex- 
cessive. On  the  3d  of  June,  1872,  a  deed  was  executed  be- 
tween Smith  of  the  one  part,  and  Walter,  as  trustee  on 
behalf  of  the  intended  company,  of  the  other  part,  by  which 
Smith  agreed  tliat  he  would  sell  the  property  to  the  com- 
pany for  £6,000  in  fully  paid-np  shares  and  £9,974  105.  in 
cash.  The  company  was  not  formed  within  the  three 
months,  but  Walter  introduced  the  matter  to  seven  gentle- 
men, who  agreed  to  join  the  proposed  company  and  to  take 
shares  in  it.  The  qfiemorandum  and  articles  of  association 
were  registered  in  December,  1872.  The  capital  of  the  com- 
pany was  to  be  £100,000.  The  deed  of  the  3d  of  June,  IST^, 
for  the  purchase  of  the  works,  was  adopted.  By  the  21st 
clause  it  was  provided  that  the  directors  should  ".pay  all 
expenses  incurred  in  getting  up  and  registering  the  com- 
pany;'' and,  by  the  31st,  Head  was  appointed  the  first 
solicitor,  and  Walter  the  secretary  of  the  company.  A 
prospectus  was  issued,  but  very  few  persons  offered  to 
subscribe  for  shares,  so  that  no  shares  were  allotted  and 
the  deposits  were  returned.  The  seven  subscribers  of  the 
memorandum  and  directors  were  in  fact  the  only  share- 
holders. 

An  order  was  afterwards  made  to  wind  up  the  company. 
The  debts  and  claims  against  the  company  amounted  to 
£1,240,  of  which  part  was  for  disbursements  by  Walter  and 
Head,  and  that  part  was  not  disputed.  But  £312  was 
claimed  by  Mr.  Bramwell  for  his  valuation  ;  £270  by  Head 
for  professional  services  rendered  prior  and  subsequent  to 
registration  ;  and  £193  by  Walter  for  services  in  a  similar 
manner. 

The  liquidators  opposed  these  claims  on  the  ground  that 
the  agreement  as  to  tne  promotion- money  had  not  been  dis- 
closed to  the  seven  sharenolders  and  directors.  Four  of  the 
directors  asserted  also  that  they  had  been  assured  by  Head 
and  Walter  that  *nothing  was  to  be  paid  for  per-  [623 
sonal  services  unless  the  company  was  floated.  This,  how- 
ever, was  contradicted  by  Head  and  by  Walter. 

The  Chief  Clerk  of  the  Vice-Chancellor  Hall  made,  with 
the  assent  of  the  Vice-Chancellor,  a  certificate  allowing 
these  claims.  The  liquidators  took  out  a  summons  to  vary 
the  certificate,  but  the  Vice-Chancellor  refused  to  vary  it, 
declining  to  have  the  questions  argued  by  counsel,  and  not 
wishing  the  summons  to  be  adjourned  into  court.  He  made 
no  order  on  the  summons,  except  that  the  costs  were  not  to 
be  paid  out  of  the  assets,  but  that  the  liquidators  were  to  be 
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at  liberty  to  appeal  to  the  Court  of  Appeal  without  further 
hearing  before  him. 

The  li(juidators  then  moved  the  Court  of  Appeal  to  vary 
the  certiticate. 

Dickinson^  Q.C.,  and  Romer,  for  the  liquidators:  The 
company  has  admitted  all  the  other  claims,  but  declines  to 
pay  for  these  alleged  services.  If  the  shareholders  had  been 
aware  of  this  agreement  as  to  the  £1,500,  they  would  never 
have  joined  the  company.  Walter  and  Head  were  not 
working  for  the  company,  but  for  themselves ;  their  only 
object  was  to  get  the  £1,500,  and  they  ought  not  to  be  paid 
for  what  they  did  for  themselves.  As  to  Mr.  Bramwell's 
claim,  he  was  employed  by  Head  and  Walter,  not  by  the 
company.  We  have  never  adopted  that  contract,  and  are 
not  bound  by  it. 

Crossley^  for  the  claimants  :  The  old  agreement  is  gone, 
as  the  company  was  not  formed  within  the  three  months. 
We  have  never  received  and  we  do  not  claim  the  £1,500,  but 
we  are  entitled  to  be  paid  for  our  services.  Independently 
of  the  express  provision  in  the  articles  of  association,  the 

¥erson  who  takes  the  benefit  of  work  done  must  pay  for  it. 
he  company  was  not  injured  by  the  agreement  as  to  the 
£1,500,  which  would  be  paid  by  the  vendor.  The  company 
got  full  value,  and  it  is  admitted  that  the  valuation  was 
fair,  if  not  an  undervalue.  As  to  the  charges  incurred  after 
the  formation  of  the  company,  these  applicants  have  a  clear 
right  to  recover  them,  and  must  have  succeeded  in  an  action 
6^4]  at  law  if  the  company  bad  not  .*been  wound  up.  As 
to  the  preliminary  expenses,  the  promoters  must  pay  them, 
even  though  the  company  is  abortive :  In  re  Tilleard  (*) ; 
In  re  Kensington  Station  Act  (*). 
Dickinson^  in  reply. 

March  18.  The  judgment  of  the  court  (James,  L.  J.,  Mel- 
lish,  L.J.,  and  Baggallay,  J.  A.)  was  now  delivered  by 

Mellish,  L.J.,  who,  after  stating  the  facts  of  tne  case, 
continued : 

Under  these  circumstances,  we  have  to  determine  whether 
Mr.  Head  and  Mr.  Walter  are  entitled  to  prove  against  the 
company  in  respect  of  their  professional  services,  either 
those  before  or  tnose  after  the  registration  of  the  company. 

With  respect  to  their  professional  services  before  the 
formation  of  the  company,  they  would  not  have  been  en- 
titled to  maintain  an  action  on  legal  grounds  against  the 
company,  because  the  company  was  not  in  existence  at  the 

(»)  8  D.  J.  A  S.,  519.  C)  Law  Rep.,  20  Eq.,  197. 
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time  when  the  services  were  performed ;  and  the  21st  article 
of  association  only  gives  an  authority  to  the  directors  to 
pay  these  costs,  and  does  not  constitute  a  contract  to  my 
them  as  between  the  company  and  Mr.  Head  and  Mr. 
Walter.  We  think,  however,  that  if  the  company  can 
properly  be  considered  to  have  adopted  and  derived  benefit 
from  these  serviceH,  they  would  in  equity  be  bound  to  pay 
for  them,  and  Mr.  Head  and  Mr.  Walter  would  be  entitled 
to  prove  for  them. 

vVith  respect  to  the  services  subsequent  to  the  registra- 
tion of  the  company,  Mr.  Head  and  Mr.  Walter  would  be 
entitled  to  maintain  an  action  against  the  company,  unless 
the  company  have  a  defence  upon  some  legal  or  equitable 
grounds. 

The  defence  of  the  company  to  both  clainas  entirely  de- 
pends upon  the  effect  of  Mr.  Walter  and  Mr.  Head  having 
concealed  from  the  seven  gentlemen  who  signed  the  memo- 
randum of  association  the  agreement  of  the  29th  of  April, 
1872.  We  think  it  is  clearly  established  that  the  company 
was  formed  by  Mr.  Walter  and  Mr.  Head,  in  pursuance  of 
a  scheme  formed  between  them  and  Smith  to  carry  out  the 
two  agreements  of  the  29th  of  April  and  the  3d  *day  [625 
of  June,  1872.  As  between  Smith  and  Walter  and  Head, 
these  two  agreements  obviously  constituted  only  one  agree- 
ment, but  they  were  divided  into  two,  in  order  that  the  part 
of  the  agreement  which  related  to  the  payment  of  the  £1,600 
to  Mr.  Walter  and  Mr.  Head  out  of  the  purchase-money 
might  be*  concealed  from  the  company.  There  can  be  no 
doubt  that  the  concealment  of  this  part  of  the  agreement 
from  the  company  was  a  fraud  upon  the  company.  It  is 
similar  to  many  transactions  with  which  the  court  has  un- 
fortunately become  familiar,  and  amounts  to  an  agreement 
hj  a  vendor  with  an  agent  of  an  intended  purchaser  to  give 
him  a  bribe  to  betray  the  interests  of  his  principal. 

The  question  we  have  to  determine  is  whether  the  fraudu- 
lent concealment  is  so  connected  with  the  claims  of  Mr. 
Walter  and  Mr.  Head  as  to  aflford  a  ground  for  rejecting  the 

5 roof.  It  was  argued  on  behalf  of  1\Ir.  Walter  and  Mr. 
[ead  that,  as  the  company  was  not  registered  within  three 
montlis  from  tlie  29th  of  April,  the  agreement  of  that  date 
had  come  to  an  end  before  the  formation  of  the  company. 
We  are  satisfied,  however,  that,  notwithstanding  the  three 
months  had  elapsed,  the  parties  were  still  carrying  out  the 
entire  scheme  into  which  they  had  entered.  Mr.  Smith 
might,  no  doubt,  if  he  had  pleased,  have  abandoned  the 
scheme  upon  the  expiration  of  the  three  months,  but  he 
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could  not  practically  go  on  with  it  and  yet  prevent  Messrs, 
Head  and  Walter  from  retaining  the  £1,500  oat  of  the  pur- 
chase-money. The  fact  that  the  company  was  formed 
proves  to  us  that  the  scheme  was  going  on. 

It  was  next  argued  on  behalf  of  Messrs.  Walter  and  Head 
that,  although  if  the  company  Irad  been  successfully 
started,  3,nd  the  contract  with  Smith  liad  been  carried  out, 
and  the  £1,500  had  been  paid  to  Walter  and  Head,  they 
might  have  been  compelled  to  repay  the  £1,500,  that  was 
the  only  remedy  which  a  court  of  equity  would  give  in 
respect  of  a  fraudulent  concealment  of  this  nature.  We 
cannot  agree  with  this  argument.  If  the  company  had  been 
successfully  started,  and  it  had  suited  the  company  to  ratify 
the  agreement  with  Smith,  and  go  on  with  the  business  not- 
withstanding the  concealment,  it  may  be  that  their  only 
remedy  would  have  been  to  retain  or  recover  the  £1,500,  and 
626]  that  they  *could  not  have  avoided  paying  Walter 
and  Head  for  any  services  from  which  the  company  had 
received  benefit ;  but  it  does  not  at  all  follow  that  m  the 
events  which  have  happened,  the  company  having  become 
wholly  abortive,  they  are  bound  to  pay  for  services  which 
have  been  of  no  value  whatever  to  the  company.  It  seems 
to  us  that  the  fraudulent  concealment  is  directly  connected 
with  the  formation  of  the  company.  The  seven  gentlemen 
who  signed  the  memorandum  of  association  were  asked  to 
form  a  company  to  carry  out  an  agreement  made  between 
Smith  and  Walter  for  the  sale  of  the  ironworks  to  the  in- 
tended company,  whilst  a  material  part  of  the  agreement 
was  fraudulently  concealed  from  them.  Nobody  can  tell 
what  effect  it  would  have  had  on  their  minds  if  they  bad 
known  that  Walter  and  Head  were  not  the  disinterested 
persons  they  pretended  to  be  in  recommending  these  direc- 
tors to  join  the  company.  We  think  they  are  entitled  to 
Bay,  ''We  were  induced  by  fraud  on  the  part  of  Walter  and 
Head  to  form  the  company.  We  were  induced  by  fraud  to 
assent  to  the  articles,  and  it  was  by  those  articles  that 
Walter  and  Head  were  to  be  paid  for  their  services  in  pro- 
moting the  company,  and  were  appointed  solicitor  and 
secretary  of  the  company."  We  think,  therefore,  that  the 
company  have  a  defence  to  the  claim  of  Mr.  Walter  and 
Mr.  Head  in  respect  of  their  services  in  promoting  the  com- 
pany, upon  the  ground  that  the  company  have  received  no 
Denefit  from  those  services,  and  that  it  would  be  inequitable 
to  allow  them  to  recover  payment  for  those  services  from  the 
company,  which  is  entitely  composed  of  the  seven  gentle- 
men whom  they  have  by  fraud  induced  to  join  the  com* 
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pany  ;  and  we  also  think  that  the  company  have  a  defence 
to  the  claims  of  Mr.  Walter  and  Mr.  Head  in  respect  of 
their  services  as  solicitor  and  secretary  subsequent  to  'the 
formation  of  the  company,  upon  the  ground  that  the  seven 
gentlemen,  and  therefore  the  company,  were  induced  by 
fmud  to  appoint  them  solicitor  and  secretary  of  the  com- 
pany, and  have  received  no  benefit  from  their  services. 

We  are  of  opinion  that  we  are  justified  in  holding,  and 
that  we  ought  to  hold,  that  if  the  promoter  of  a  company 

{)rocures  a  company  to  be  formed  by  improper  and  fraudu- 
ent  means,  and  for  the  purpose  of  securing  a  profit  to  him- 
self, which,  if  the  company  was  *successful,  it  would  [627 
be  unjust  and  inequitable  to  allow  him  to  retain,  and  the 
company  proves  abortive  and  is  ordered  to  be  wound  up 
without  doin^  any  business,  the  promoter  cannot  be  allowed 
to  prove  against  the  company  in  the  winding-up,  either  in 
respect  of  his  services  in  forming  the  company,  or  in  respect 
of  nis  services  as  an  oflBcer  of  the  company  after  the  com- 
pany was  registered. 

With  regard  to  the  claim  of  Mr.  Bramwell,  he  was  em- 
ployed by  Walter  and  Head  to  make  the  valuation  long  be- 
fore the  company  was  formed.  It  is,  therefore,  perfectly 
Elain  that  at  law  nis  claim  could  be  only  against  them,  and 
e  could  only  claim  against  the  company  on  the  ground 
that  Walter  and  Head  would  be  entitled  to  be  paid  by  the 
company  the  cost  of  the  valuation  as  part  of  the  expenses. 
But  they  have  been  held  not  to  be  entitled  to  recover  those 
expenses  from  the  company,  and  Mr.  Bramwell  has  no 
independent  equity  of  his  own  against  the  company.  He 
was  no  party  to  the  scheme  of  Walter  and  Head,  and  there 
is  no  reason  to  doubt  that  his  valuation  of  the  property 
was  perfectly  bona  fide ;  but  if  the  company  had  never 
been  formed  his  claim  would  have  been  against  Walter  and 
Head  only,  and  under  existing  circumstances  he  must  be  in 
the  same  position. 

All  the  three  claims  must  be  disallowed,  and  the  liquida- 
tors must  have  their  costs  in  the  court  below  and  of  the 
appeal. 

Solicitors  for  liquidators  :  C.  O.  Ellis  &  Co. 
Solicitor  for  claimants  :  S.  H,  Head, 

See  12  Eng.  Rep,,  154  note  ;  15  id.,  of  that  for  which  they  were  incurred. 

281  note.  An  attempt  was  made  to  organize  a 

A  corporation,  after  its  organization,  corporation,  under  the  general  law  of 

is  not  liable  for  the  payment  of  debts  the    state,    with    a    capital    stock   of 

contracted  previously  thereto,  without  $100,000.      After  a  part  of   the  stock 

an  express. promise  to  pay  them  after  was  subscribed,  the  stockholders  held 

acceptance,  and  receipt  of  the  benefit  a  meethig  and  employed   a   superin- 

17  Eng.  Klp.  82 
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tendent  to  attend  to  work  being  done  against   the    stockholders    seeking  to 

for  the  proposed    cqrporation,    which  charge  them  as  makers  of  the  note,  on 

he  commenced  doing,   but  afterwards  the  ground  that  there  was  an   impli- 

when  it  was  ascertained  that  the  requi-  ed  contract  of   copartnership  between 

site  subscription  of  stock  could  not  be  them,  it  appeared  tliat  defendants,  six 

obtained,  lie  quit  work.     Most  of  the  montlis  after    the    expiration  of    the 

stockholders  afterwards  formed  another  charter,  received  dividends  as  from  the 

company,    witli    a    capital    stock     of  earnings  of  the  ccftporation,  but  with- 

$50,000,   for  the  same  purpose  as  the  out  notice  that  it  was  not  so  paid,  and 

lirst  one,  and  completed  their  organiza-  without  knowledge  of   the  expiration 

tion   and    incorporation  :    Held,   that,  of  the  charter;    also,  that  credit  was 

even  if  the   first  company  had  com-  not  given  to  them  as  partners  or  indi- 

pleted  its  organization,  the  superintend-  viduals,  but  to  the  supposed  corpora- 

ent  could  not  have  recovered  against  it  tion.     Held,  that  upon  the  expiration 

for  his  services,  much  less  against  the  of  the  charter,  the  title  to  the  corpo- 

new  company  :  Western,  etc.,  v.  Cous-  rate   property   vested   in   the   trustees 

ley,  72  Ills.,  531.  then  in  office,    for  the  creditors  and 

To  establish    a    liability  against  a  stockholders ;  that  the  defendants  be- 

party  as  a  partner  for  the  acts  of  others,  ing  merely  eeMtU  que  trust,  could  not, 

it  must  be  made  to  appear  that  a  co-  without  other  evidence  than  proof  of 

partnership    was    formed    by  express  their  interest,  be  charged  as  copart- 

agreement,  or  that  there  was  an  au-  ners,  and  that  if  they  haid  received  any 

thorization  in  advance  and  a  consent  part  of  the  earnings  of   the  business 

to  be  bound  by  such  acts  as  a  partner,  carried  on  after  the  corporation  ceased 

or  a  ratification  of  the  acts  after  per-  to  exist,  this  did  not  make  them  liable 

formance  with  full  knowledge  of  all  upon  an  action  at  law  upon  the  con- 

the    circumstances,    or    some   act    by  tracts  made  by  the  agent ;   nor  did  it 

which  an  equitable  estoppel  has  been  amount  to  a  ratification  of  his  acta, 

created.  Also  held,  that  there  was  no  legal 

After  the  charter  of  a  manufacturing  distinction  in  respect  to  liability  be- 
corporation  had  expired  by  statutory  tween  a  trustee  and  a  simple  stock- 
limitation,  its  general  agent  appointed  holder,  when  he  neither  contracted  the 
during  the  existence  of  the  corpora-  debt  nor  authorized  another  to  repre- 
tion  continued  to  carry  on  the  business  sent  him  in  the  transaction  :  Central 
and  to  contract  debts;  and  for  such  a  City,  etc.,  t.  Walker,  66  N.  Y.,  424, 
debt  he  gave  a  promissory  note  in  the  distinguishing  National  Bank  c.  Lan- 
name  of  the  corporation.     In  an  action  don,  4o  N.  Y.,  410. 


[2  Chancery  Division,  628.] 
V.C.B.,  Jan.  11:   C.A.,  March  27,  1876. 

628]  *^^  ^^  Tootal's  Estate. 

^  Hankin  v.  Kilbuun. 

[1870    T.     148.] 

Will — Construction — Annuity — AbcUement — Residue  or  Remainder, 

A  testatrix  gave  several  life  annuities  and  directed  funds  to  be  invested,  produc- 
ing an  income  sufficient  to  meet  them.  She  bequeatlied  the  residue  of  her  estate, 
'*  including  the  fund  set  apart  to  answer  the  said  annuities  when  nnd  su  soon  as  ouch 
annuities  shall  respectively  cease,"  to  J.  B.  T.  The  estate  was  only  sufficient  to  pay 
about  6«.  in  the  pound  on  the  legacies  and  the  values  of  the  life  annuities,  and  under 
an  order  of  the  court  the  sums  apportioned  to  the  values  of  the  life  annuities  were 
invested,  and  the  dividends  paid  to  the  annuitants.  On  the  death  of  one  of  the 
annuitants,  J.  B.  T.  applied  for  payment  to  him  of  the  fund  of  which  that  annuitant 
had  been  receiving  the  income: 
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Heid,  by  Bacon,  V.C.,  that  J.  T.  B.  was  entitled  : 

Held,  on  appeal,  that  J.  B.  T.  had  only  the  ordinary  rights  of  a  residuary  legatee, 
and  could  tate  nothing  until  the  legacies  and  annuities  had  all  been  paid  in  full,  and 
that  his  application  must  be  dismissed. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Bacon. 

Marion  Henson  Tootal  made  her  will,  dated  the  28th  of 
April,  1869,  which,  so  far  as  it  need  be  stated  for  the  pur- 
poses of  the  present  case,  was  as  follows  : 

"I  give  to  mj  brother  A.  D.  Tootal  a  legacy  of  £500  and 
an  annuity  during  his  life  of  £50.  I  give  to  mv  brother 
Montague  Robert  Tootal  an  annuity  during  his  liie  of  £50. 
I  give  to  my  brother  Herbert  Kennedy  Tootal  an  anntiity 
during  his  liie  of  £40.  I  give  to  my  friend  Emma  Allen  an 
annuity  during  her  life  of  £25.  I  give  to  my  friend  Char- 
lotte Margaret  Hankin  a  legacy  of  £50  and  an  annuity  dur- 
ing her  life  of  £25.  I  give  to  my  niece  Mary  Cobbett 
Kilbura  a  legacv  of  £50,  and  I  give  to  my  said  niece  the  cor- 
pus or  capital  of  the  fund  hereinafter  directed  to  be  set  apart 
to  answer  the  said  annuity  hereinbefore  given  to  her  uncle, 
the  said  H.  K.  Tootal,  such  corpus  or  capital  to  be  paid  or 
transferred  to  her  when  and  so  soon  as  such  annuity  shall 
cease."  After  giving  other  legacies  she  proceeded:  "I  di- 
rect my  said  trustees  to  set  apart  in  their  names  sufficient 
funds  to  answer  the  *said  respective  annuities  in  real  [629 
securities  in  England  or  on  [here  followed  description  of  other 
investments].  I  also  direct  my  said  trustees  to  set  apart  and 
invest  in  their  names  in  one  or  more  of  the  securities  afore- 
said the  sum  of  £1,000  to  be  held  by  them  for  the  purpose 
of  paying  out  of  the  income  thereof  any  deficiency  that 
may  arise  by  any  decrease  in  the  income  of  the  funds  set 
apart  to  answer  tne  said  annuities,  arid  subject  thereto  such 
sum  of  .£1,000  and  the  income  thereof  shall  form  part  of 
my  residuary  personal  estate,  and  the  income  not  required 
for  the  purpose  aforesaid  shall,  at  the  exj)iration  of  each 
year,  be  paid  to  my  residuary  legatee.  I  give  the  residue 
of  my  estate  both  real  and  personal,  including  tlie  fund  set 
apart  to  answer  the  said  annuities  (except  the  fund  set 
apart  to  answer  the  annuity  hereinbefore  given  to  my 
brother  Herbert  Kennedy  Tootal),  when  and  so  soon  as  such 
annuities  shall  respectively  cease,  to  my  brother  John 
Broadhurst  Tootal,  nis  heirs,  executors,  administrators,  and 
assigns  respectively,  absolutely." 

The  estate  was  administered  in  this  suit,  and  the  residue, 
after  payment  of  costs,  was  little  more  than  enough  to  pay 
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Bs,  in  the  pound  on  the  legacies  and  the  values  of  the  life 
annuities. 

By  an  order,  dated  tlie  22d  of  July,  1872,  made  in  Cham- 
bers on  further  consideration,  it  was  ordered  that  the 
residue  should  be  apportioned  among  the  legatees  and  an- 
nuitants in  proportion  to  their  legacies  and  annuities  re- 
spectively, and  the  amounts  certified,  and  for  the  purpose 
of  such  apportionment  it  was  ordered  that  the  values  of 
the  abated  annuities  respectively  should  be  ascertained  as 
at  the  death  of  the  testatrix,  and  that  the  amount  of 
legacy  duty  should  be  ascertained,  distinguishing  how 
much  was  payable  in  respect  of  eacli  legacy  and  annuity, 
and  that  the  total  amount  of  such  duty  should  be  trans- 
ferred to  the  account  of  the  Receiver- General  of  Inland 
Revenue,  and  that  out  of  the  ultimate  residue  the  amounts 
which  should  be  apportioned  to  the  legatees  respectively 
should  be  paid  to  them  respectively,  or  to  their  respective  le- 
gal personal  representatives.  "And  that  thereout'  also  so 
much  thereof  as  shall  be  apportioned  in  respect  of  the  said 
annuities  respectively  (the  respective  amounts  thereof  to  be 
verified  by  affidavit)  be  laid  out  in  the  purchase  of  Bank 
£3  per  Cent.  Annuities  in  the  name  of  the  Accountant-Gen- 
eral,  in  trust  in  the  said  matter  and  cause,  '  The  account  of 
630]  Alfred  Dowley  Tootal's  annul tv,'  'The. account  *of 
Montague  Robert  Tootal's  annuity,'  <kc.;  and  that  the  in- 
terest to  accrue  during  the  lives  of  the  several  annuitants, 
A.  D.  Tootal,  M.  R.  Tootal,  E.  Allan,  and  C.  M.  Hankin,  be, 
until  further  order,  paid  to  the  said  A.  D.  Tootal,  M.  R.  Too- 
tal, &c.,  or  to  their  respective  legal  personal  representatives." 
'  An  apportionment  was  accordingly  made  taking  the  pres- 
ent value  of  each  annuity  at  the  death  of  the  testatrix,  ac- 
cording to  the  age  of  the  annuitant,  and  the  sums  thus 
apportioned  to  the  annuities  were  invested  pursuant  to  the 
order.  The  fund  thus  set  apart  in  respect  of  Montague 
Robert  Tootal's  annuity  was  the  sum  of  £218  3*.  2d. 
consols. 

In  January,  1875,  Montague  Robert  Tootal  died,  and 
John  Broadhurst  Tootal,  the  residuary  legatee,  thereupon 
applied  to  have  this  fund  paid  out  to  him.  The  summons 
was  adjourned  into  court,  and  came  on  to  be  heard  before 
Vice-Cnancellor  Bacon  on  the  11th  of  January,  1876. 

jffizy,  Q.C.,  and  Waison,  for  J.  B.  Tootal,  referred  to 
Beikune  v.  Kennedy  {^\  Mills  v.  Brown  i^^^  and  BaJcer  v. 
Baker  ('). 

Sir  H.  Jackson^  Q.C.,  and  Procter^  contra,  referred  to 

(')  1  My.  A  Cr.,  IH.  («)  21  Beav.,  1.  (»)  6  H.  L.  C,  616. 
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Howe  V.  Earl  of  Dartmouth  (*),  Farmer  v.  Mills  (*),  and  In 
re  Lyne^s  Estate  i^). 

Bacon,  V.C:  The  first  question  presented  to  me  is  on 
the  construction  of  the. will.  The  words  of  the  will  are  very 
plain.  Tiiere  is  a  direction  to  the  trustees  to  invest  and  se- 
cure a  sum  of  money  sufficient  to  pay  annuities  to  persons 
named.  Nothing  can  be  more  specific  in  its  nature  than 
that  direction.  If  the  testatrix  had  had  a  certain  sum  suffi- 
cient for  the  pui-pose  standing  in  her  name  in  the  books  of 
the  Bank  of  England,  and  had  directed  the  requisite  portion 
of  that  sum  to  be  invested  by  trustees  to  answer  the  annui- 
ties, it  could  not  have  been  more  specific.  The  testatrix 
contemplates  the  possibility  of  a  decrease  of  income  of  the 
specific  sum  so  set  ^apart,  and  she  provides  also  that  [631 
if  that  should  not  be  required  for  the  purpose  of  making  up 
the  deficiency,  or  not  the  whole  of  it,  that  that  should  sink 
into  the  residue,  and  then  she  disposes  of  the  residue.  And 
tlve  residue  is  in  general  terms,  but  the  generality  is  circum- 
scribed, discriminated  and  distinguished  in  the  plainest 
terms  that  can  be  conceived  by  the  expression  she  uses, 
''including  the  trust  funds  which  I  have  set  apart  or  directed 
my  trustees  to  set  apart  for  the  purpose  or  satisfying  the 
annuities."  As  matter  of  construction,  if  the  estate  had 
been  sufficient,  the  argument  could  not  have  been  sustained 
for  a  moment  that  the  particular  funds  to  satisfy  the  annui- 
ties were  not  specific.  They  are  earmarked,  distinguished 
and  stamped  with  a  character  that  cannot  be  effaced  from 
them.  But  then  this  happens,  the  testatrix  has  miscalcu- 
lated the  value  of  her  estate,  and  it  becomes  necessary  to  file 
a  bill  in  this  court  to  have  the  estate  administered,  but  not 
without  construing  the  will.  The  court  does  not  admin- 
ister the  estate  with  one  hand,  and  construe  the  will  with 
another  hand  at  another  time.  The  construction  of  the  will 
must  have  been  before  the  court  when  the  decree  and  order 
on  further  consideration  was  made,  and  although  there 
is  no  word  in  it  expressing  a  declaration  of  the  court  as  to 
the  rights  of  the  parties,  there  are  words  which  plainly  show 
that  the  court,  in  exercise  of  its  authority,  determines  the 
rights  of  eveiy  party  interested,  because  an  abatement  being 
necessary,  the  court  treats  (as  is  done  indeed  in  Farmer  v. 
Mills  {*)),  the  whole  estate  as  one  thing,  and  liable  to  satisfy 
the  several  bequests  and  specific  legacies  ;  though  they  are 
in  their  nature  the  gifts  of  those  annuities,  the  court  makes 
no  distinction  for  the  purpose  of  apportioning  between  the 

(»)  7  VcB.,  187.  (»)  Law  Rep.,  8  Eq.,  482.  («)  4  Russ.,  86. 
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specific  annuites  and  the  particular  legacies,  and  it  directs, 
having  first  provided  for  the  payment  of  the  costs  and  all 
oth^r  requisite  payments  and  dealings  with  a  clear  estate, 
an  apportionment  between  the  legatees  properly  so  called 
and  the  annuitants,  who  are  also  legatees  in  proportion 
to  their  several  interests  as  described  by  the  will,  and  it 
directs  that  while  the  annuities  should  subsist  the  income  of 
the  funds  apportioned  should  be  paid  to  those  annuitants, 
and  there  it  stops,  and  there  is  an  end  of  it.  If  it  had  been 
the  intention  of  the  court  to  construe  the  will  in  the  manner 
632]  it  *has  been  suggested  would  have  been  its  duty,  it 
would  have  reserved  the  rights  of  the  legatees  and  other 
persons  to  apply  after  the  death  of  the  annuitants,  but  there 
IS  no  such  word  or  meaning  in  the  will.  What  is  done  is 
done  once  for  all.  The  rights  of  the  annuitants  are  ascer- 
tained, the  rights  of  the  legatees  are  satisfied.  If  after  the 
lives  of  the  annuitants  those  payments  which  are  directed 
are  brought  to  an  end,  any  other  persons  have  a  ri^ht  to 
apply.  Let  them  apply.  It  is  impossible,  in  my  opinion, 
to  read  the  will  and  to  doubt  the  construction  ;  and  if  there 
were  any  doubt  upon  the  subject,  I  think  that  is  covered 
by  the  decree  on  further  consideration.  The  court  is  open 
to  no  such  reproach  as  would  otherwise  be  directed  against  it 
if  it  had  left  a  question  like  this  which  is  now  raised  to  be 
decided  on  some  future  occasion.  The  cases  that  have  been 
referred  to  {Mills  v.  Brown  {')  and  Bethune  v.  Kennedy  (*; ) 
are  plain  and  distinct  autiiorities  that  a  gift  is  not  less  spe- 
cific because  it  is  mixed  up  in  the  residue,  and  the  words 
which  the  testatrix  uses  here,  having  first  provided  for  the 
specific  apportionment  and  security  of  the  fund  to  produce 
the  annuity,  are  :  *'  I  give  the  residue  of  my  estate,  includ- 
ing the  fund  set  apart  to  answer  the  said  annuities."  Upon 
the  whole,  I  entertain  no  kind  of  doubt,  either  upon  the 
construction  of  the  will  or  on  the  effect  and  operation  of  the 
order  on  further  directions,  that  the  residuary  legatee  is  en- 
titled to  the  fund  which,  by  the  decree  on  further  consider- 
ation, had  been  set  apart  to  answer  the  annuity  of  the 
gentleman  who  has  died. 

The  representative  of  the  deceased  annuitant,  Montague 
R.  Tootal,  appealed,  and  the  appeal  came  fen  to  be  heard  on 
the  27th  of  March,  1876. 

Sir  H.  Jackson^  Q.C.,  and  Procter ^  for  the  appellant: 
The  Vice-Chancellor  relied  on  Farmer  v.  Mills  {*)^  but  that 
case  is  really  an  authority  in  our  favor.     The  residuary 

(»)  21  Beav.,  1.  (»)  1  My.  &  Or.,  114.  (»)  4  Ross.,  86. 
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legatee  cannot  take  anything  till  the  annuitant  has  been 
paid  his  annuity  in  full.  The  words  "including  the  fund," 
&c.,  are  merely  words  added  ex  abundanti  cauteld^  and 
cannot  be  held  to  make  the  gift  *to  Montague  Tootal  [633 
a  gift  of  a  life  interest  in  a  fund,  with  remainder  over.  Ac- 
cording to  that  view,  if  the  annuitant  had  died  in  the  life  of 
the  testatrix,  the  residuary  legatee  could  have  claimed  an 
apportionment  as  against  other  legatees ;  whereas  it  is  clear 
that  the  directions  to  set  apart  the  fund  would  fail  of  effect. 
In  Bales  v.  Drake  {^)  the  legatees  had  not  so  strong  a  case 
as  ours. 

Kay^  Q.C.,  and  Watson^  for  the  residuary  legatee :  On 
the  terms  of  this  will  we  say  that  nothing  is  given  to  the 
annuitant  but  a  life  interest  in  a  particular  fund,  and  that  he 
cannot  claim  anything  more,  the  fund  being  given  in  re- 
mainder to  the  residuary  legatee :  Oroly  v.  Weld  (') ;  Bethune 
V.  Kennedy  (') ;  Mills  v.  Broion  (*) ;  Baker  v.  Baker  (*) ; 
Scott  V.  SaZmondi^). 

James,  L.J.:  I  think  this  case  free  from  difficulty.  The 
order  on  further  consideration,  in  the  iirst  place,  rightly 
directed  the  life  annuities  to  be  valued.  That  went  on  tjie 
assumption  that  there  was  no  case  of  gift  over,  and  so  is 
unfavorable  to  the  respondent.  A  pecuniary  legatee,  or  an 
annuitant,  must  be  paid  in  preference  to  the  residuary  lega- 
tee, who  can  take  nothing  till  all  the  legatees  and  annuitants 
have  been  paid  in  full.  It  is  true  that  a  gift  may  be  so 
worded  as  to  make  the  annuitant  tenant  for  life  of  a  fund, 
the  corpus  being  given  over  on  his  decease ;  but  it  is  impos- 
sible to  put  such  a  construction  on  a  gift  of  the  residue, 
"  including  the  fund  set  apart  to  answer  the  annuity."  To 
say  that  what  is  included  in  the  residue  is  something  else 
than  residue  is  contradicting  the  plain  terms  of  the  will. 
The  residuary  legatee  is  entitled  to  nothing  till  the  annui- 
tants have  been  paid  in  full.  This  summons,  therefore, 
must  be  dismissed.  It  will  have  to  be  considered  what 
ought  to  be  done  as  to  the  order  on  further  consideration, 
which  is  erroneous  in  valuing  Herbert  Tootal' s  annuity 
*simply  as  a  life  annuity,  without  any  regard  to  the  [634 
gift  over  of  the  corpus  set  apart  to  produce  it. 

Mellish,  L.J.:  The  OFily  question  is  whether,  on  the 
death  of  the  annuitants,  the  funds  set  apart  for  securing 
their  annuities  fall  into  the  residue,  or  are  given  to  the  re- 

(>)  1  Ch.  D.,  217.  (*)  21  Beav.,  1. 

(•)  3  D.  M.  A  G..  993.  (*)  6  H.  L.  C.  616,  622. 

(»)  1  Mj.  A  Cr.,  114.  (•)  1  My.  A  K.,  868. 


656  CHANCERY  DIVISION.  [Vol  IL 

1876  Anderson  v.  Bank  of  British  Columbia.  C.A. 

siduary  legatee  as  pecuniary  legacies.     The  testatrix  says 
plainly  that  they  are  included  in  the  residue. 

Baggallay,  J. a.:  I  agree,  and  will  only  add  that  ia 
Baker  v.  Baker  (')  the  Lord  Chancellor  went  on  the  differ- 
ence between  a  residuary  legatee  and  a  remainderman. 

Solicitors :    Ji.  Miller  &  Wiggins ;  Henry  P.  Cobb. 

0)  6  H.  L.  C,  616. 


[2  Chancery  Division,  644,] 
M.R.,  March  11:   C.A.,  March  29,  31,  1876. 

644]    *Andeeson  v.  Bank  of  British  Columbia. 

[1875    A.     107.] 

Production  of  iJDocumenU — "Privileged.   Communication — LeUer  from  Agent  to 

Principal.  • 

A  bill  was  filed  against  a  banking  company  to  compel  them  to  replace  a  sum  of 
money  alleged  to  have  been  improperly  transferred  oy  them  from  one  account  to 
another  at  their  branch  bank  in  Oregon.  Before  the  bill  was  filed,  but  after  litiga- 
tion had  become  highly  probable,  the  manager  in  London  telegraphed  to  the  man- 
ager in  Oregon  to  send  full  particulars  of  the  whole  transaction.  On  an  application 
by  the  plaintiffs  in  the  suit  for  production  of  documents,  the  bank  resisted  production 
of  the  letter  sent  in  answer,  as  being  privileged : 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  letter  was  not 
privileged,  and  must  be  produced. 

Posg  V.  Gihbt  (*)  explained. 

Under  the  Judicature  Acts  the  right  to  discovery  is  regulated  by  the  rolee  pre- 
viously existing  in  the  Court  of  Chancery. 

This  was  an  appeal  by  the  Bank  of  British  Columbia  and 
H.  E.  Ransom,  their  manager,  from  an  order  of  the  Master 
of  the  Rolls  directing  production  of  a  letter  dated  the  16th 
of  November,  1874. 

The  general  nature  of  the  case  made  by  the  bill  filed  on 
the  7th  of  October,  1876,  was  as  follows :  That  the  plain- 
tiflPs,  Anderson  &  Co.,  of  London,  and  William  Guild  & 
Co.,  of  London,'  and  the  defendants,  Laidlaw  &  Gate,  of 
Portland  in  Oregon,  were  jointly  interested  in  an  adventure 
for  bringing  wheat  from  America  to  Europe ;  that  the  British 
Bank  of  Columbia  was  an  English  bank,  having  a  branch  at 
Portland,  in  Columbia,  and  acted  as  the  banker  of  Laidlaw 
&  Gate ;  that  moneys  belonging  to  the  adventure  were  placed 
to  a  separate  account,  ''Laidlaw  &  Gate,  London  account," 
with  the  Portland  branch,  and  that  the  bank  knew  the  na- 
ture of  the  title  to  these  moneys ;  that  Laidlaw  &  Gate, 
being  indebted  to  the  bank,  transferred  in  December,  1873, 
the  balance  to  their  own  private  account,  in  part  satisfaction 

(»)  Law  Rep.,  8  Eq.,  622. 
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of  the  debt,  and  also  about  the  same  time  gave  the  bank  a 
security  on  a  cargo  of  wheat  belonging  and  known  by  the 
bank  to  belong  to  the  adventure,  whicn  cargo  was  shipped 
on  board  tlie  Melancthon,  and  afterwards  *8old  by  [645 
tile  bank ;  that  the  adventure  resulted  in  a  loss,  and  that 
the  plaintiffs,  as  between  themselves  and  Laidlaw  &  Gate, 
were  entitled  to  the  moneys  thus  received  by  the  bank, 
amounting  to  £4,328.  The  Dill  prayed  that  the  transfer  to 
the  private  account  of  Laidlaw  &  Gate,  and  the  mortgage  of 
the  wheat,  might  be  declared  fraudulent  and  void  as  against 
the  plaintiffs,  and  for  repayment  by  the  bank.    • 

On  the  11th  of  November,  1874,  Mr.  Ransom,  as  manager 
of  the  bank,  had  received  from  the  plaintiflfs  solicitors  a 
letter  deinanding  repayment  of  the  above  sum,  which  letter 
concluded  as  follows :  ''  We  understand  that  this  matter  has 
already  been  the  subject  of  discussion  at  your  board,  and 
we  shall  be  obliged  by  ;f our  informing  us  whether  it  is  the 
intention  of  the  bank  to  repay  the  moneys  to  our  clients,  or 
whether  they  are  to  be.  driven  to  litigation  to  obtain  them ; 
and,  in  the  latter  case,  we  must  ask  you  to  refer  us  to  your 
solicitors,  to  whom  we  may  send  process  in  the  suit  which 
we  are  instructed  to  commence."  About  the  same  time  the 
plaintiff  Anderson  had  an  interview  with  Ransom  on  the 
subject.  Ransom  deposed  as  follows:  "On  perusing  the 
above  letter,  and  considering  what  had  passed  at  the  inter- 
view with  the  plaintiff  A.  G.  Anderson,  I  observed  that 
litigation  was  imminent,  and  I  felt  that  it  was  essential 
that  the  bank  should  have  the  benefit  of  legal  advice,  and 
that  for  that  purpose  there  should  be  ob&ined  from  the 
other  side  the  full  particulars  of  all  the  facts  and  circum- 
stances of  the  case  likely  to  be  required  by  the  solicitor  of 
the  bank.  I  determined,  therefore,  at  once  to  telegraph  to 
Mr.  Russell  instructions  for  full  particulars,  and  at  the  same 
time  to  request  the  attendance  of  the  solicitor  of  the  bank 
at  the  next  meeting  of  the  court  of  directors." 

Mr.  Ransom,  accordingly,  on  the  14th  af  November,  1874, 
telegraphed  to  Mr.  Russell,  the  branch  manager  at  Port- 
land, as  follows : — 

"  Claims  referred  to  letter  18  Sept.  made  for  26,000  dollars. 
Send  by  letter  fullest  .particulars  whole  transactions,  espe- 
cially cargo  Melancthon  ^nd  copy  of  account." 

The  letter  of  the  16th  of  November,  1874,  to  which  the 
present  question  related,  was  the  letter  written  by  Mr.  Rus- 
sell, in  pursuance  *of  the  above  telegram,  to  Mr.     [646 
Ransom,  as  gene^l  manager  of  the  bank. 
17  Eng.  Rep.  83 
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The  usual  order  having  been  made  for  an  affidavit  of  doc- 
uments, Ransom  and  another  officer  of  the  bank  made  an 
affidavit,  the  second  part  of  the  schedule  to  which  contained 
an  entry  of  this  letter  and  a  number  of  other  letters  and 
documents.  The  deponents  objected  to  produce  the  docu- 
ments in  the  second  part  of  the  schedule,  *^on  the  ground 
that  tliey  are  correspondence  between  the  defendants,  the 
Bank  of  British  Columbia,  and  their  solicitors  or  agents,  in 
reference  to  the  subject  of  this  suit,  and  documents  prepared 
by  their  solicitors  exclusively  for  the  purposes  of  this  suit,  • 
or  witli  ref thence  thereto,  and  are  privileged." 

A  summons  for  production  of  tnis  letter  was  adjourned 
into  court.  The  evidence  of  Hansom  was  given,  to  the  effect 
stated  above,  as  to  the  communications  with  him  and  his 
sending  the  telegram.  The  summons  came  on  to  be  heard 
before  the  Master  of  the  Rolls  on  the  11th  of  March,  1876. 

Chitty^  Q.C.,  and  Kekewich^  for  the  bank :  We  say  that 
a  defendant  is  entitled  to  claim  privilege  in  respect  of  in- 
formation obtained  after  a  claim  has  been  maae  by  the 
plaintiff,  relating  to  threatened  litigation,  for  the  purpose  of 
conducting  the  defence,  even  although  it  may  not  be  ob- 
tained directly  or  indirectly  through  a  solicitor  or  profes- 
sional agent :  also  in  respect  of  information  obtained  for  the 
purpose  of  being  communicated  to  a  solicitor  or  prefes- 
sional  adviser;  and,  at  all  events,  that  privilege  may  be 
claimed  where  such  information  is  communicated  conti- 
dentially.  That  such  is  the  state  of  the  law  is  shown  by 
Greeiwugh  v.  OasJcell  ('),  Meid  v.  Langlois  (*),  Curling  v. 
P€rring{*\  Steele  v.  Stewart  {*\  Lofone  v.  Falkland  IslaTids 
Company  {^\  Boss  v.  Gibbs(^\  WooUey  v.  North  London 
Railway  Company  C),  Cossey  v.  London^  Brighton  and 
South  Coast  Railway  Company  ("),  Skinner  v.  Qreai  North- 
647]  ern  Railway  Company  (•),  ^Chartered  Bank  of  India 
V.  Rich  ('•).  Here  the  letter  in  question  was  written  in  answer 
to  the  inauiries  of  the  manager,  and  with  a  view  to  its  being 
submitted  to  toe  solicitor  of  the  bank,  and  is  privileged. 

Laing^  for  the  plaintiffs,  was  not  called  upon. 

Jessel,  M.R.:  I  am  very  much  obliged  to  Mr.  Kekewich 
for  calling  my  attention  in  Chambers  to  the  common  law 
authorities.  *  It  is  certain  that  they  are  (jases  that  we  ought 
to  be  acquainted  with,  and  we  ought  to  Know  how  the  au- 

Q)  1  My.  A  K.,  98.  (•)  Law  Rep.,  8  Eq.,  522. 

(«)  1  Mac.  k  G.,  627.  C)  Ibid.,  4  C.  P.,  602. 

(»)  2  My.  &  K,  880.  («)  Ibid.,  6  C.  P.,  U6. 

(^)  1  Pii.,471.  (»)  Law  Rep.,  9  Ex.,  298. 

(»)  4  K.  4  J.,  84.  (»•)  4  B.  ifc  S.,  |3 ;  82  L.  J.  (aB.),  800. 
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thorities  stand.     I  have  no  doubt  that  this  document  is  not 
privileged. 

The  facts  of  the  case  are  few  and  simple,  and  very  well 
put.  Some  gentlemen  considered  that  an  account  which 
they  opened  at  a  branch  bank  at  Oregon  had  been  improp- 
erly dealt  with  to  their  disadvantage,  and  they  made  a  claim 
upon  the  Bank  of  British  Columbia,  who  have  a  head  office 
in  London,  and  although  they  did  not  commence  a  suit,  they 
sent  a  demand  which  looked  very  much  like  a  suit  if  it  was 
not  complied  with.  Thereupon  the  general  manager  in  Lon- 
don sent  to  the  agent  of  the  bank  at  Oregon  for  an  explana- 
tion of  what  he  had  been  doing  with  this  account,  and  that  is 
all.  He  sends  for  an  explanation  by  telegram,  of  which  the 
following  is  a  copy:  "Claims  referred  to  letter,  18th  Sept., 
made  for  26,000  dollars.  Send  by  letter  fullest  particuUirs 
whole  transactions,  especially  cargo  Melancthon  and  copy 
of  account."  In  answer  to  that  telegram  the  letter  is  writ- 
ten which  is  sought  to  be  protected,  the  letter  containing  the 
** fullest  pa^ioulars,"  and  there  is  not  another  word  which 
appears  to  me  material  with  respect  to  the  transaction.  The 
affidavit  goes  on  to  state  this,  that  when  he  first  saw  the  let- 
ter of  the  plaintiff  he  observed — whatever  "observed"  may 
mean — "that  litigation  was  imminent,  and  I  felt  it  was 
essential  that  the  bank  should  have  the  benefit  of  legal 
advice,  and  that  for  that  purpose  there  should  be  obtained 
from  the  other  side" — that  is,  from  Oregon — "the  full  par- 
ticulars of  all  the  facts  and  circumstances  of  the  case  lively 
to  be  required  by  the  solicitor  of  the  bank.  I  determined, 
therefore,  *at  once  to  telegraph  to  Mr.  Russell " — that  [648 
is,  the  agent — "instructions  for  full  particulars,  and  at  the 
same  time  to  request  the  attendance  of  the  solicitor  of  the 
bank  at  the  next  meeting  of  the  court  of  directors ;"  and, 
accordingly,  he  sent  a  telegram,  and  the  solicitor  attended 
the  court  of  directors.  Now,  there  is  not  a  syllable  there 
which  shows  that  any  communication,  direct  or  indirect, 
expressed  or  implied,  was  made  to  the  agent  to  the  effect 
that  his  communication  was  to  be  a  confidential  one  for  the 
purpose  of  being  submitted  to  the  professional  man — that  is, 
the  solicitor — for  advice.  If  it  had  been  so,  I  apprehend 
that  it  would  have  been  protected  upon  principles  well  un- 
derstood. If  you  ask  your  agent  to  draw  out  a  case  for  the 
opinion  of  your  solicitor,  or  for  the  opinion  of  your  counsel, 
tliat  is  a  confidential  communication  made  for  that  purpose. 
Here  there  is  nothing  of  the  sort.  Nor  is  it  suggested  or 
alleged  that,  without  being  requested,  the  agent  did  make 
the  communication  with  the  object  of  its  being  laid  before 
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the  solicitor  for  advice.  He  therefore  did  not  make  it  as  a 
confidential  communication  in  any  other  sense  than  that  in 
which  every  communication  from  an  agent  to  his  principal, 
or  from  a  sub-agent  to  ihe  chief  a^ent  of  the  principal,  is 
confidential.  Every  such  communication,  no  aoubt,  is  in 
a  sense  confidential,  but  not  in  the  sense  in  which  we  call  a 
communication  to  a  professional  man  confidential.  This 
communication,  then,  as  regards  the  sender,  was  not  made 
or  sent  for  the  purpose  of  being  laid  before  a  professional 
adviser,  nor  was  there  any  intimation  of  such  purpose  sent 
by  the  person  who  required  the  communication.  All  that 
you  have  got  is  a  statement  of  the  person  who  sent  the  tele- 
gram as  to  the  state  of  his  feelings  at  a  particular  time, 
which  is  not'  sufficient  for  the  purpose  of  the  point  I  have  to 
determine.  I  therefore  feel  no  difficulty  whatever  in  say- 
ing that  this  clearly  was  not  a  confidential  communication 
made  within  the  rule  which  protects  confidential  commani- 
cations  from  discovery  as  re^rds  the  other  side. 

What  is  the  rule,  and  what  is  the  meaning  of  the  rule! 
The  meaning  of  the  rule  is,  I  understand,  truly  laid  down 
.  by  Lord  Brougham  in  the  case  of  OreenougJt  v.  OaskeU  (*), 
and  is  thorougnly  well  explained,  if  I  may  use  the  phrase  in 
649]  reference  *to  so  great  a  judge  as  Lord  Cottenham,  in 
the  case  of  Meid  v.  Langlois  ('),  followed  in  every  case  in 
equity,  not  excepting  the  case  before  the  Vice-Cnancellor 
Stuart,  in  which  a  dictum  has  been  strained  to  an  extent 
which,  if  the  Vice- Chancellor's  attention  had  been  drawn  to 
it,  I  think,  he  would  not  have  thought  warranted.  The 
object  and  meaning  of  the>rule  is  this :  that  as,  by  reason  of 
the  complexity  and  difficulty  of  our  law,  litigation  can  only 
be  properly  conducted  by  professional  men,  it  is  absolutely 
necessary  that  a  man,  in  order  to  prosecute  his  rights  or  to 
defend  himself  from  an  improper  claim,  should  have  recourse 
to  the  assistance  of  professional  lawyers,  and  it  being  so 
absolutely  necessary,  it  is  equally  necessary,  to  use  a  vulgar 
phrase,  that  he  should  be  able  to  make  a  clean  breast  of  it 
to  the  gentleman  whom  he  consults  with  a  view  to  the  prose- 
cution of  his  claim,  or  the  substantiating  his  defence  against 
the  claim  of  others ;  that  he  should  be  able  to  place  unre- 
stricted and  unbounded  confidence  in  the  professional  agent, 
and  that  the  communications  he  so  makes  to  him  should  be 
kept  secret,  unless  with  his  consent  (for  it  is  his  privilege, 
and  not  the  privilege  of  the  confidential  agent),  that  ne 
should  be  enabled  properly  to  conduct  his  litigation.  That 
is  the  meaning  of  tne  rule, 

(')  1  My.  <b  K.,  98,  (»)  1  Mac.  d  G.,  627. 
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Now,  as  to  the  extent  of  the  rule.  It  goes  not  merely  to 
a  communication  made  to  the  professional  agent  himself  by 
the  client  directly,  it  goes  to  all  communications  made  by 
the  client  to  the  solicitor  through  intermediate  agents,  and 
he  is  not  bound  to  write  letters  through  the  post,  or  to  go 
himself  personally  to  see  the  solicitor ;  he  may  employ  a 
third  person  to  write  the  letter,  or  he  may  send  the  letters 
through  a  messenger,  or  he  may  give  a  verbal  message  to  a 
messenger,  and  asK  him  to  deliver  it  to  the  solicitor,  with  a 
a  view  to  his  prosecuting  his  claiili,  or  of  substantiating  his 
defence. 

Again,  the  solicitor's  acts  must  be  protected  for  the  use  of 
the  client.  The  solicitor  requires  further  information,  and 
says,  I  will  obtain  it  from  a  tnird  person.  That  is  confiden- 
tial. It  is  obtained  by  him  as  solicitor  for  the  purpose  of 
the  litigation,  and  it  must  be  protected  upon  the  same 
ground,  otherwise  it  would  be  dangerous,  if  not  impossible, 
to  employ  a  solicitor.  You  cannot  ask  *him  what  [650 
the  information  he  obtained  was.  It  may  be  information 
simply  for  the  purpose  of  knowing  whether  he  ought  to 
defend  or  prosecute  the  action,  but  it  may  be  also  obtained 
in  the  shape  of  collecting  evidence  for  the  purpose  of  such 
prosecution  or  defence.     All  that,  therefore,  is  privileged. 

Then  the  rule  goes  a  step  further.  The  solicitor  is  not 
bound  any  more  than  the  client  to  do  this  work  himself. 
He  is  not  bound  either  to  collect  information  or  to  collect 
testimony.  He  may  employ  his  clerks  or  other  agents  to  do 
it  for  him,  and  upon  the  same  principle  as  the  information 
acquired  by  himself  directly  is  protected,  so  the  informa- 
tion acquired  by  a  clerk  or  agent  employed  by  him  is 
equally  protected.  But  then  the  cases  go  still  a  step  fur- 
ther. Suppose  the  information  required  is  in  a  foreign 
country,  where  neither  the  solicitor  nor  his  clerk  nor  an 
ordinary  a^ent  can  obtain  it,  he  may  request  the  client  to 
obtain  it  himself,  and  then  the  information  so  obtained  by 
the  client  at  the  request  or  under  the  advice  of  the  solicitor 
is  in  a  sense  obtained  by  the  agent  of  the  solicitor,  although 
it  is  a  very  odd  way  of  expressing  it.  It  is  turning  the 
client,  so  to  say,  into  the  agent  of  tne  solicitor  for  the  pur- 
pose of  obtaining  information ;  but  it  is  clearly  within  the 
rule  of  privilege.  So  far  as  I  understand,  the  cases  in  equity 
go  no  further.  To  show  that  I  am  right  in  what  I  am  stat- 
ing it  will  perhaps  be  necessary  to  say  a  word  or  two  as  to 
the  authorities. 

In  Herd  v.  Langlois  (')  Lord  Cottenham  says  this  (*) : 

(')  1  Mac.  <fe  G.,  627.  O  1  Mac.  4  G.,  688. 
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"Now  the  argument  turned  on  this,  that  although  a  party 
may  communicate  with  his  legal  adviser,  and  that  produc- 
tion of  the  documents  arising  out  of  that  communication 
will  be  protected,  yet  if  the  message  is  sent  through  a  third 
person  in  writing  it  is  not  protected.  It  is  obvious  that  no 
such  distinction  as  this  can  be  maintained ;  the  object  is  to 
protect  the  party  who  wishes  to  take  the  advice  of  profes- 
sional men'' — by  which  he  means  members  of  the  legal 
profession.  Our  law  has  not  extended  that  privilege,  as 
some  foreign  laws  have,  t6  the  medical  profession,  or  to  the 
sacerdotal  profession.  We  know  that  in  some  foreign  coun- 
tries communications  made  to  a  medical  man  are  privileged, 
upon  the  ground  that  it  is  as  desirable  that  a  man  shall  be 
6ol]  perfectly  free  in  his  communication  with  *his  medical 
man  as  that  he  shall  be  free  in  his  communications  with  his 
lawyer.  That  has  not  been  recognized  in  this  country. 
Again,  in  foreign  countries  where  the  Roman  Catholic  faith 
prevails,  it  is  considered  that  the  same  principles  ought  to  be 
extended  to  the  confessional,  and  that  it  is  desirable  that  a 
man  should  not  be  hampered  in  going  to  confession  by  the 
thought  that  either  he  or  his  priest  may  be  compelled  to 
disclose  in  a  court  of  justice  the  substance  of  what  passed 
in  such-communication.  This,  again,  whether  it  is  rational 
or  irrational,  is  not  recognized  by  our  law.  When  Lord 
Cottenham  says  "professional  men"  he  means  members  of 
the  legal  proiession  and  nothing  else — "and  he  would  be 
prevented  from  taking  such  advice  if  there  was  the  hazard 
of  having  it  revealed  on  entering  into  a  contest  with  an 
opponent."  Then  he  goes  on(*):  "One,  however,  of  the 
documents  in  question  is  a  letter  from  the  defendant  to 
Messrs.  Robinson  &  Brooking,  the  agents,  and  there  is  no 
statement  that  it  was  communicated  or  sent  to  them  for 
the  purpose  of  being  communicated  to  the  solicitor.  This, 
therefore,  cannot  be  protected." 

The  case  of  Steele  v.  Stewart  (')  has  also  been  referred  to— 
again  a  decision  of  a  Lord  Chancellor,  Lord  Lynd hurst. 
He  says  this,  after  referring  to  statements  that  the  letters  in 
question  were  written  by  a  master  of  a  ship  to  the  defendant 
Stewart,  who  lived  at  Calcutta,  and  his  solicitors,  and  that 
they  were  written  by  the  master  to  the  defendant  and  his  soli- 
citors while  he  was  in  Calcutta  acting  by  their  direction  and 
as  their  agent  in  procuring  evidence  in  support  of  an  action : 
"It  does  not  appear  to  me  that  there  is  any  inconsistency 
in  these  statements.     He  might  have  been  sent  out  by  the 

(«)  1  Mac.  4  G.,  639.  O  1  Ph.  471, 474. 
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defendant  for  the  purpose  of  collecting  evidence  on  behalf 
of  the  defendant  at  the  suggestion  and  by  the  advice  of  the 
defendant's  solicitors,  and  might,  in  collecting  such  evi- 
dence, have  acted  under  the  direction  and'  as  the  agent  of 
the  solicitors.  The  single  question,  therefore,  is,  wnether 
letters  written  under  these  circumstances  are  privileged  com- 
munications." The  case  came  to  be  considered  before  Lord 
Hatberley  when  Vice  Chancellor  Wood ;  this  is  only  the 
Vice-Chancellor's  decision,  which  is  not  so  binding  upon  me 
as  those  of  the  Lord  Chancellors,  still  it  is  a  decision  which 
has  been  universally  recognized  and  followed.  *It  [652 
took  place  in  the  year  1857,  and  I,  for.  one,  will  not  depart 
jfrom  it.  In  Lafone  v.  Falkland  Islands  Co.  (*)  he  says,  after 
quoting  the  case  of  Steele  v.  Stewart (^)\  "It  seems  to  ma 
tnat  the  principle  there  laid  down  by  Lord  Lyndhurst  is 
that  the  true  test  is  not  whether,  the  person  who  is  a;t  a  dis- 
tance and  communicates  the  information  in  question  is  the 
agent  of  the  solicitor  and  sent  out  by  the  solicitor,  or  the 
agent  of  the  defendant  and  sent  out  by  him  ;  as  Lord  Lynd- 
hurst there  says,  he  many  have  been,  sent  out  by  the  de- 
fendant, and  yet,  in  collecting  the  information,  he  may 
have  acted  under  the  direction  and  as  the  agent  of  the 
solicitor ;" — as  I  said  before,  that  is  rather  a  reftned  sense— 
*'but  the  true  test  is,  whether  such  person,  in  transmitting 
that  information,  was  discharging  a  duty  which  properly 
devolved  upon  the  solicitor,  and  which  would  have  been 

Performed  by  the  solicitor  if  the  circumstances  of  the  case 
ad  admitted  of  his  performing  it  in  person;"  in  other 
words,  if  a  solicitor  asks  the  client  to  send  somebody  to 
collect  information,  it  is  the  same  thin^  as  if  the  solicitor 
himself  had  written  to  a  person  in  foreign  parts  asking  for 
information. 

Now,  on  the  other  hand,  I  have  been  referred  first  of  all 
to  a  case  before  Vice-Chancellor  Stuart  of  Ross  v.  Oibhs  (*). 
The  defendant  had  despatched  a  Mr.  Qibbs,  a  non-profes- 
sional person,  to  Spain,  to  collect  evidence.  The  privilege 
as  claimed  was  this:  ''a  bundle  of  letters  from  Joseph 
Hucks  Qibbs,  the  special  agent  of  Messi*s.  Gibbs  &  Son, 
sent  by  them  to  Spain  to  consult  with  their  legal  advisers 
there;  and  to  report  thereon,  and  to  obtain  evidence  for  the 
said  Messrs.  Gibbs  &  Son  in  this  suit,  and  in  the  suit  of 
Oibbs  V.  Ross^  written  by  the  said  J.  H.  Gibbs  to  Messrs. 
Gibbs  &  Son."  As  I  understand,  the  Vice-Chancellor  con- 
sidered that  Gibbs  was  sent  out  to  consult  their  legal  ad- 
visers and  to  act  under  their  direction  in  collecting  evidence, 

0)  4  K.  &  J.,  86.  O  1  Ph.,  471.  O  Law  Rep.,  8  Eq.,  622,  524. 
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and  if  so,  the  point  was  the  same  as  that  decided  in  Steele 
V.  Stewart  and  La/one  v.  Falkland  Islands  Company  (*). 
This  is  not  stated  quite  so  distinctly  as  it  might  have  been, 
but  it  is  to  be  collected  from  what  the  Vice-Chancellor  said. 
He  says:  "It  is  contended  that  unless  the  agent's  commu- 
nications are  with  a  solicitor  they  are  not  privileged,  but 
653]  that  *notion  is  not  countenanced  by  any  principle 
or  by  any  authority,  except  a  dictum  of  Lord  Brougham  in 
the  case  of  Qreenough  v.  Oaskell "  (').  He  is  there  referring 
to  the  principle  that  the  foreign  agent  emploved  by  the 
solicitor  may  communicate  to  the  client  or  to  the  solicitor, 
and  that  such  communications  are  privileged,  being  the 
result  of  the  solicitor's  advice  and  direction.  The  fact  that 
.the  agent  you  employ  is  in  fact  employed  at  the  request 
and  direction  of  your  solicitor  to  obtain  information  for  him 
brings  a  case  within  the  rule.  Then  he  says :  "  The  privilege 
is  that  of  the  client,  and  information  procured  through  an 
agent  relative  to  litigation,  and  with  a  view  to  it,  is  as  much 
protected  on  principle  as  if  it  was  procured  through  a  solici- 
tor." That  refers  to  information  obtained  under  the  advice 
and  direction  of  the  solicitor,  for  the  Vice-Chancellor  goes 
on  to  say:  "In  the  case  of  Iteid  v.  Langlois  (*),  Lord  Cot- 
tenham,  referring  to  the  argument  that  the  necessity  of 
employing  a  third  party  can  alone  justify  the  privilege, 
says,  '  There  is  no  good  reason,  and  I  believe  no  authority, 
for  a  rule  of  this  kind.'  "  Now  you  find  Lord  Cottenham 
expressly  saying  that  it  is  the  communications  of  a  third 
person  employed  to  communicate  to  the  solicitor  that  are 
privileged.  Therefore  it  is  clear  that  when  you  see  what 
the  Vice-Chancellor  is  speaking  of,  and  when  you  find  him 
referring  to  Reid  v.  Langlois^  he  is  not  laying  down  any 
new  law,  but  following  simply  the  law  already  laid  down. 
Then  he  goes  on  to  say  :  "Communications  with  a  profes- 
sional, or  even  an  unprofessional  agent,  in  anticipation  of 
the  litiffation,  and  with  a  view  to  the  prosecution  of  a  claim 
or  a  defence  against  a  claim  to  the  matter  in  dispute,  being 
confidential,  are  privileged ;  communications  of  plaintiffs 
and  defendants  with  their  own  professional  advisers  as  to 
their  own  rights  or  title  to  the  subject-matter  of  the  suit, 
though  made  before  the  suit  or  before  it  was  anticipated,  are 
privileged."  But  the  words  "being  confidential "  goveni  the 
whole  sentence,  and  confine  it  to  confidential  communications 
with  a  professional  adviser  ;  and  in  the  next  sentence  he  uses 
the  term  "their  own  professional  advisers."  I  think  the  Vice- 
Chancellor,  therefore,  neither  decided  nor  intended  to  decide 

0)  4  K.  A  J.,  34.  O  1  My.  A  K.,  98.  (»)  1  Mac  &  G.,  627. 
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anything  beyond  what  had  been  previously  decided  by  the 
authorities  which  were  binding  upon  him. 

*Then,  on  the  other  hand,  I  have  been  referred  to  [654 
some  decisions  by  judges  of  the  common  law  courts  on 
this  question.  I  ao  not  intend  to  go  through  them  in  detail, 
for  this  reason :  they  all  proceeded,  as  1  understand,  not 
upon  the  simple  rule  of  equity,  as  to  which  there  seems  to 
have  been  some  misunderstanding  in  the  minds  of  those 
learned  judges — I  say  it  with  great  respect — but  upon  the 
powers  conferred  on  the  judges  by  the  Common  lAw  Pro- 
cedure Act.  It  was  put  in  one  of  the  cases  especially  by 
Mr.  Justice  Blackburn,  that  he  did  not  consider,  or  they 
did  not  consider,  that  the  rules  of  equity  were  binding  upon 
them,  but  that  they  ha.d  a  different  power  and  a  different 
discretion  under  the  Common  Law  Procedure  Act,  and  were 
entitled,  if  they  thought  fit,  not  to  go  so  far  as  the  courts  of 
equity  were*  in  the  habit  of  going.  Similar  statements  ap- 
pear in  the  judgment  of  Lord  Chief  Justice  Cockburn  m 
one  of  the  cases.  If  that  were  so,  those  cases  are  now  no 
authorities  at  all,  because  since  the  Judicature  Act  it  must 
be  taken  to  be  conclusively  settled  by  the  Legislature  that 
where  there  is  any  conflict  between  the  rules  of  law  and  the 
rules  of  equity,  the  rules  of  equity  are  to  prevail ;  and,  con- 
sequently, even  a  tribunal  composed  of  the  same  judges  as 
men,  tliough  not  the  same  judges  in  their  character  as 
judges,  since  they  are  now  judges  of  the  High  Court,  will 
be  no  longer  governed  by  the  clauses  of  the  Common  Law 
Procedure  Act,  if  those  clauses  conflict  with  the  rules  of 
equity,  but  will  be  governed  by  the  rules  of  equity ;  and  it 
is  for  that  purpose  tnat  I  have  referred  merely  to  the  equity 
decisions  as  my  guide  in  disposing  of  this  case. 

I  am,  therefore,  clearly  of  opimon  that  this  document  is 
not  privileged.  

The  bank  and  their  manager  appealed  from  this  decision, 
and  the  appeal  came  on  to  be  heard  on  the  29th  of  March, 
1876. 

Chitty^  Q.C.,  and  Kekewich^  for  the  appellants:  We 
contend  that  this  letter  is  privileged  as  being  a  confidential 
communication  to  enable  the  directors  to  obtain  legal 
advice. 

[Mellish,  L.J.:  I  apprehend  that  a  letter  written  by  an 
agent  who  was  getting  up  evidence  to  be  used  at  the  trial 
would  be  privileged  ;  out  this  is  not  like  that.] 

*If  the  letter  had  been  written  by  Russell  spon-  [655 
taneously,  the  case  w^ould  have  been  different ;  but  he  wrote 
17  Eng.  Rep.  84 
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it  in  answer  to  a  telegram  referring  to  the  claim  that  had 
been  made.  If  the -information  had  been  a*sked  for  ex- 
pressly for  the  purpose  of  being  laid  before  the  solicTtor,  it 
would  have  been  privileged:  Lafone  v.  Falkland  Islands 
Company  (*)  and  all  information  obtained  for  the  purpose 
of  resisting  threatened  litigation  stands  on  the  same  footing : 
Greenough  v.  GaskeLl  (*) ;  Reid  v.  Langlois  (*) ;  Bjoss  v. 
Gibbs  (*) ;  Hooper  v.  Gumm  (*) ;  Cossey  v.  London^  Brigh- 
ton  and  SmMi  Coast  Railway  Company  (*);  Chartered 
Bank  of  India  v.  Rich  (') ;  Skinner  v.  (^eat  Northern 
Railway  Company  (") ;  Fenner  v.  London  and  South  East- 
ern Railway  Company  (*) ;  Baker  v.  London  and  South- 
western  Railway  Company  (**) ;  English  v.  Tottie  (") ; 
McCorquodale  v.  Bell  (").  If  Ransom  had  first  gone  to  the 
solicitor,  and  the  solicitor  had  said,  ^^  I  cannot  advise  you 
till  you  have  got  further  information  from  Or^on,"  and 
Ransom  had  then  written  to  Oregon,  he  would  have  been 
acting  as  the  solicitor's  clerk,  and  the  reply  would,  ac- 
cording to  the  authorities,  have  been  privileged.  That  here 
the  telegram  was  sent  just  before  Ransom  saw  the  solicitor 
makes  no  substi^ntial  distinction. 

[Mellish,  L.J.:  The  object  here  was,  not  to  obtain 
evidence,  but  to  learn  what  the  facts  were,  in  order  to  know 
whether  the  claim  should  be  resisted.  It  seems  to  be  an 
extension  of  the  rule  as  to  privileged  communications  to 
apply  it  to  such  a  case.] 

IlastingSj  Q.C.,  and  Laing^  for  the  plain tiflf,  were  not 
called  upon. 

James,  L.J.:  Notwithstanding  the  great  length  of  the 
arguments  addressed  to  us,  and  the  number  of  cases  cited, 
I  think  that  this  is  one  of  the  clearest  and  plainest  cases  that 
656]  have  ever  come  before  the  court ;  *and  according  to 
all  the  cases  decided  ever  since  I  have  known  the  court,  and 
everything  I  have  ever  read  about  the  practice  of  the  court, 
I  think  that  this  is  a  document  which  ought  to  be  produced. 
The  old  rule  was  that  every  document  in  the  possession  of  a 
party  must  be  produced  if  it  was  material  or  relevant  to  the 
cause,  unless  it  was  covered  by  some  established  privilege. 
It  was  established  that  communications  that  had  passed 
directly  or  indirectly  between  a  man  and  his  solicitor  were 
privileged,  and  the  privilege  extended  no  further.     It  is  now 
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contended  that  that  rule  was  entirely  altered  by  an  expres- 
sion of  the  Vice-Chancellor  Stuart  in  the  case  of  Jioss  v. 
Oibbs  Q.  I  am  quite  sure  that  the  Vice  Chancellor  did  not 
intend,  by  a  mere  casual  and  hasty  generalization  not  called 
for  at  all  by  the  facts  of  the  case,  to  depart  from  the  whole 
tradition  and  course  of  this  court  with  respect  to  the  pro- 
duction of  documents.  If  the  rule  had  been  as  was  sup- 
posed to  be  laid  down  in  that  case,  all  that  is  said  in  text 
books  by  learned  authors  with  i^egard  to  the  origin  of  the 

Imnciple,  and  with  regard  to  the  justification  of  the  privi- 
ege — all  that  is  said  about  its  being  confined  to  lawyers 
and  not  extending  to  doctors  and  priests — all  that  has  been 
said  by  learned  judges  in  Chancery,  in  the  particular  cir- 
cumstances of  the  cases  that  came  before  them,  to  show  how 
they  might  be  brought  within  that  general  principle — the 
whole  of  that  would  be,  to  my  mind,  puerile  nonsense  if 
there  had  been  that  law  which  is  supposed  to  have  been  laid 
down,  that  any  communication  made  by  a  person  with  a 
view  to  litigation,  whoever  the  person  is,  must  be  protected. 
As  to  the  cases  at  law,  it  is  not  necessary  to  go  through 
them,  as  they  seem  to  have. been  brought,  apparently  now 
at  least,  very  much  into  conformity  with  the  principle  of 
the  cases  in  equity,  and  it  is  needless  to  go  through  them 
for  the  purpose  of  seeing  whether  in  each  of  them,  if  the 
same  state  of  circumstances  came  before  the  court,  the  same 
decision  would  be  arrived  at.  Looking  at  the  dicta  and 
the  judgments  cited,  they  might  require  to  be  fully  consid- 
ered, but  I  think  they  may  jDossibly  all  be  based  upon  this, 
which  is  an  intelligible  pnnciple,  that  as  you  have  no  right 
to  see  your  adversary's  brief,  you  have  no  right  to  see  that 
which  comes  into  existence  merely  as  the  materials  for  the 
brief.  But  that  seems  *to  me  to  have  no  application  [657 
whatever  to  a  communication  between  a  principal  and  his 
agent  in  the  matter  of  the  agency,  giving  information  of  the 
facts  and  circumstances  of  tlie  very,  transaction  which  is  the 
subject-matter  of  the  litigation.  Such  a  communication  is, 
above  all  others,  the  very  thing  which  ought  to  be  pro- 
duced. Look  at  the  circumstances  of  the  present  case.  A 
man  makes  a  claim  against  a  bank  in  London,  the  bank  in 
London  not  having  all  the  facts  in  their  knowledge,  send 
out  to  their  agent  who  transacted  the  business  a  telegram  to 
this  efl^ect,  "Give  us  the  fullest  information  that  you  have 
of  all  the  facts  and  circumstances  of  the  case,  all  about  the 
shipping  document,  and  everything  of  the  kind  connected 
with  it."     That  is  exactly  what  they  ought  to  do.     It  is  the 

(»)  Law  Rep.,  8  Eq.,  522. 
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duty  of  a  man,  in  the  ordinary  course  of  business,  to  do  it, 
and  it  is  not  necessarily  connected  with  the  litigation  either 
actually  commenced  or  expected.  .  It  is  the  information  of 
the  agent,  and  the  principal  ought  to  know  what  the  agent 
knows.  The  knowledge  of  the  agent  in  the  matter  of  the 
agency  is,  or  ought  to  be,  the  knowledge  of  the  principal; 
and  even  if,  after  the  bill  had  been  filed,  the  defendant  had 
said,  when  asked  for  discovery,  "I  do  not  know,  all  the 
knowledge  is  in  the  possession  of  my  agent  in  Oregon,"  this 
court  would  say,  "That  is  no  answer;  it  is  your  duty  in 
making  the  discovery  to  use  your  best  efforts  bona  fide  to 
obtain  all  the  information  that  your  agent  can  give  you, 
and,  whether  it  is  before  or  after  litigation,  you  ought  to 
write  to  him,  if  necessary,  and  get  from  him  the  informa- 
tion ;  and  if  you  get  the  information,  you  must  tell  us  what 
it  is,  so  that  we  may  know  the  exact  facts  and  circum- 
stances of  the  case^"  That  being  so,  it  is  impossible  to  say 
that  discovery  of  a  document  of  this  kind  can  be  refused. 
The  agent  has  sent  to  the  principal  the  account,  or  we  must 
assume  that  what  the  agent  has  sent  in  answer  to  the  tele- 
gram is  a  statement  of  what  took  place  between  him  and 
the  other  party.  The  other  party  says,  *'  You  have  got  that 
statement  of  facts,  produce  it ;  it  shows  what  the  facts  are 
within  your  own  knowledge,  and  is  the  best  evidence  of 
what  you  know  as  to  what  took  place." 

I  am  of  opinion,  therefore,  upon  the  plainest  principles 
on  which  discovery  is  given  in  this  court,  this  letter  ought 
to  be  produced. 

658]  *Mellish,  L.J.:  I  am  of  the  same  opinion.  The 
question  depends  upon  the  right  to  discovery,  and  although 
Rule  11  of  Order  xxxi  of  the  Rules  of  Court,  1876,  as  to* 
what  documents  ought  to  be  discovered  differs  very  little 
from  a  similar  provision  in  the  Common  Law  Procedure  Act, 
yet,  having  regard  to  the  general  rule  that  the  principles  of 
equity  are  to  prevail,  there  can  be  no  doubt  that  the  rules 
previously  existing  respecting  discovery  in  the  Court  of 
Chancery  are  binding  now  upon  all  the  courts. 

Then  as  to  the  question  that  we  have  to  decide  in  this 
case — and  I  do  not  at  all  wish  to  go  beyond  what  is  neces- 
sary for  the  decision  of  the  particular  case  before  us — the 
question  we  have  to  decide  is,  whether  a  letter  by  a  mercan- 
tile agent  to  his  principal  giving  information  respecting  what 
the  agent  had  actually  done  for  and  on  account  of  the  prin- 
cipal is  to  be  privileged  because  it  is  sent  in  compliance  with 
the  request  of  the  principal  given  after  the  principal  has 
been  threatened  with  .litigation  respecting  the  matter  on 
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which  he  requires  information.  I  am  clearly  of  opinion  that 
such  a  communication  is  not  privileged.  To  be  privileged 
it  must  come  within  one  of  two  classes  of  privilege,  nameljr, 
that  a  man  is  not  bound  to  disclose  confidential  communi- 
cations  made  between  him  and  his  solicitor,  directly,  or 
through  an  agent  who  is  to  communicate  them  to  the  solici- 
tor ;  or,  secondly,  that  he  is  not  bound  to  communicate  evi- 
dence which  he  has  obtained  for  the  purpose  of  litigation. 
Now,  in  determining  to  what  extent  the  latter  privilege  goes, 
and  whether  it  is  confined  to  cases  where  a  solicitor  is  em- 
ployed, or  extends  to  cases  where  a  man  acts  as  his  own 
solicitor,  some  very  nice  questions  mav  arise,  particularly 
when  the  evidence  is  not  obtained  for  the  direct  purpose  of 
being  given  in  the  action,  but  is  obtained  before  the  action 
is  commenced  or  before  the  defence  is  pleaded,  in  order  that 
the  party  who  seeks  it  mav  obtain  information  for  the  pur- 
pose of  determining  whether  he  will  defend  the  action,  or 
whether  he  will  commence  an  action.  Now  if  the  informa- 
tion is  really  and  simply  infonnation  obtained  respecting 
the  evidence  which  could  be  given  by  a  person  who  is  to  be 
a  witness,  I  do  not  think  it  is  necessary  to  give  any  opinion 
on  the  present  occasion  whether  that  would  be  privileged 
*or  not.  Supposing  a  collision  had  taken  place  [659 
either  at  sea  or  on  land,  and  a  man  before  he  determines 
whether  he  will  bring  an  action  or  defend  an  action  writes  to 
a  person  and  says,  ^^  Get  mean  account  from  all  the  passen- 
gers and  crew  what  each  man  can  say  respecting  this  trans- 
action, write  it  down  as  accurately  as  you  can,  and  send  it 
up  to  me" — it  might  be  that  that  would  be  privileged  just 
as  much  if  he  sent  and  asked  for  it  before  he  determined 
whether  he  would  bring  an  action  or  defend  an  action  as  it 
would  be  if  it  was  sent  after  the  action  was  commenced,  and 
he  wished  to  obtain  information  as  to  what  evidence  such 
persons  would  probably  give.  He  may  say,  ''If  the  other 
side  want  the  information,  they  may  go  to  the  same  persons 
and  ask  them  themselves  what  evidence  they  will  give ;  and 
*  if  they  will  only  inform  one  side  what  the  evidence  may  be 
and  not  the  other,  that  is  his  misfortune."  As  a  general 
rule,  it  may  be  he  is  not  bound  to  give  the  discovery  respect- 
ing that,  but  I  cannot  think  that  that  ought  to  be  held  to 
apply  to  information  which  a  principal  asks  his  agent  to 
give  respecting  the  matters  whicli  the  agent  has  done  for  and 
on  account  of  the  principal.  That  is  information  respect- 
ing matters  which  in  point  of  law  are  the  acts  of  the  princi- 
pal himself,  and  it  is  information  respecting  matters  as  to 
which  the  knowledge  of  the  agent  is  the  knowledge  of  the 
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principal.  In  point  of  law,  the  principal  is  to  be  deemed  to 
have  known  the  facts  before  he  has  actually  got  personal 
information  about  them.  I  cannot  but  think  that,  as  jrou 
are  entitled  to  ask  the  principal  what  he  knows  respecting 
those  facts,  you  must  necessarily  be  entitled  to  the  informa- 
tion which  his  agent  has  sent  respecting  them.  As  I  have 
observed  during  the  course  of  the  argument,  I  cannot  con- 
ceive that  there  is  any  distinction  between  written  com- 
munications by  an  agent  to  his  principal,  and  verbal 
communications  by  an  agent  to  his  principal ;  and  for  the 
defendant  in  this  case  to  refuse  to  produce  this  letter,  is,  it 
seems  to  me,  the  same  thing  as  if  a  principal,  when  asked  a 
question  respecting  anything  which  had  happened  in  his 
own  office  as  to  some  matter  of  business  which  nad  not  been 
actually  transacted  by  himself,  was  to  say  in  answer,  "I  do 
not  know  personally  how  this  was  done ;  the  only  inf orma- 
660]  tioii  I  have  respecting  it  is  *the  information  I  have 
obtained  from  my  clerks  and  servants,  and  my  clerks  and 
servants  gave  me  that  information  in  consequence  of  ques- 
tions which  I  put  to  them  after  I  was  threatened  witn  an 
action."  It  cannot  for  a  moment  be  supposed  that  such  an 
answer  would  be  a  sufficient  excuse  for  not  giving  the  dis- 
covery asked  for.  It  appears  to  me,  even  if  we  had  a  dis- 
cretion to  say  what  was  just  and  right,  that  it  would  be  a 
decision  very  detrimental  to  the  purposes  of  justice  to  sajr 
that  such  communications  were  privileged.  In  fact,  practi- 
cally, we  should  be  depriving  a  man  of  the  benefit  of  dis- 
covery in  a  great  many  cases.  So  far  from  saying  that  this 
letter  ought  to  be  privileged  because  it  comes  from  the  other 
side  of  the  world,  that  is  really  a  reason  why  it  is  more  im- 
portant that  it  should  be  discovered.  Anybody  who  is  at 
all  aware  of  the  practice  at  common  law  in  mercantile  cases 
must  know  the  extraordinary  inconvenience,  delay^  and  ex- 
pense which  take  place  on  account  of  commissions  having 
to  be  sent  abroad  to  prove  facts  and  obtain  evidence  respect- 
ing which  there  is  no  real  doubt  and  no  real  dispute  what- 
ever, and  the  necessity  for  sending  out  such  commissions 
would  be  enormously  increased  it  we  were  to  hold  that  prin- 
cipals are  not  to  be  bound  to  discover  the  information  which 
they  have  received  from  their  agents.  If  both  parties  are 
bound  to  discover  the  information  they  have  respectively 
received  from  their  agents,  then,  in  all  human  probability, 
in  a  great  many*  cases  the  facts  will  be  perfectly  ascer- 
tained without  any  difficulty,  and  nothing  will  remain  but 
the  question  of  law  as  to  whether  the  plaintiff  is  or  is  not 
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under  the  circumstances  entitled  to  recover  from  the  de- 
fendants. 

The  question  before  us  is  a  strong  instance  of  this.  Here 
is  a  transaction  that  took  place  with  the  Bank  of  British 
Columbia  by  their  agent  out  in  Oregon.  Of  course  the  per- 
son, whoever  he  may  be,  who  may  be  made  a  defendant  tor 
the  purpose  of  discovery,  will  not  know  of  his  own  knowl- 
edge what  took  place  out  in  Oregon.  The  books  are  all  out 
in  Oregon,  and  if  it  is  necessary  to  wait  until  somebody 
goes  and  examines  the  books  in  Oregon,  nobody  can  tell 
what  the  extent  of  the  delay  and  expense  may  be.  If  the 
matters  had  happened  in  London,  so  that  you  could  bring 
before  the  court  the  man  who  knew  the  facts  in  London,  and 
who  was  the  person  *to  give  the  discovery,  there  [661 
would  not  be  the  slightest  doubt  that  he  would  be  bound  to 
make  the  discovery  and  produce  the  books.  Why  should 
there  be  a  less  right  to  discovery  because  this  took  place  in 
Oregon,  and  because  the  information  is  contained  in  a  letter 
sent  by  an  agent  in  Oregon  to  his  principal  in  this  coun- 
try? it  appears  to  me  as  a  matter  of  principle,  looking 
at  what  is  right  and  just,  and  for  the  purpose  of  saving  ex- 
pense, and  enabling  the  truth  to  be  discovered,  it  is  in  the 
highest  degree  desirable  that  such  a  discovery  should  be 
afforded. 

I  am,  therefore,  clearly  of  opinion,  in  accordance  with  the 

Jractice  that  has  prevailed  in  courts  of  equity  before  the 
udicature  Acts,  and  I  should  say  in  accordance  with  what 
I  think  is  just,  right,  and  expedient,  if  we  are  simply  to 
take  the  rule  as  we  find  it  laid  down  in  the  Order  and  inter- 
pret it,  that  this  discovery  ought  to  be  made. 

Baggallay,  J. a.:  I  am  of  the  same  opinion.  The  bill 
in  this  case  asserts  a  claim  based  upon  a  transfer  by  the  de- 
fendants, the  banking  company,  at  their  branch  in  Oregon, 
of  a  balance  from  the  London  account  of  Laidlow  &  Gate 
representing  a  joint  adventure  to  the  private  account  of  the 
same  parties.  Whether  that  claim  is  well  or  ill  founded 
depends  upon  the  particular  circumstances  of  the  case,  all 
which  circumstances  are  within  the  knowledge  of  the  man- 
ager of  the  banking  corporation  in  Oregon.  Some  ten 
months  before  the  bill  was  tiled,  and  at  a  time  when  it  would 
appear  from  the  affidavits  that  litigation  in  respect  of  this 
matter  was  very  probable,  a  telegram  had  been  sent  from 
the  London  bank  to  the  Oregon  manager  requesting  him  to 
send  the  fullest  particulars  of  the  transaction.  Now  if  the 
defendant  in  this  case,  instead  of  being  a  banking  company, 
had  been  an  individual  banker,  and  his  business  either  in 
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London  or  Oregon  had  been  carried  on  under  his  own  im- 
mediate direction,  it  could  not  have  been  for  one  moment 
contended  that  he  would  not  be  bound  to  give  the  fullest 
particulars  as  to  the  circumstances  under  which  this  trans- 
fer from  one  account  to  the  other  took  place.  It  would  be 
662]  no  answer  for  him  to  say:  *"1  did  not  attend  to 
this  matter  personally.  I  sat  upstairs,  and  the  business 
was  managed  by  my  clerks  here  or  by  my  clerks  in  Oregon." 
He  would  be  bound,  for  the  purpose  of  making  the  discov- 
ery, to  ascertain  from  his  clerks  or  manager  all  the  particu- 
lars of  the  case.  Is  there  any  difference  between  such  a 
case  and  this  ?  You  have  the  defendants,  who  are  a  cor- 
poration, instead  of  a  defendant  who  is  an  individual.  The 
banking  corporation  would  be  bound,  in  some  form  or  other, 
either  by  answer  from  their  manager  or  by  answer  put  in 
under  tneir  common  seal,  to  give  the  fullest  and  most  com- 
plete information  as  to  the  whole  matter.  It  appears  to  me 
that  such  would  be  the  case  even  if  there  were  no  litigation 
or  no  threat  of  litigation,  until  the  bill  itself  was  j&led.  I 
can  understand  no  possible  ground,  consistent  with  the 
recognized  principles  on  which  discoverjr  is  given  in  suits  ia 
equity,  upon  which  the  information  afforded  by  this  letter 
can  be  withheld.  It  might  be  very  different  indeed  if  the 
letter  had  contained  certain  matters  not  within  the  knowl- 
edge of  the  parties  writing  the  letter,  or  not  within  their 
means  of  information  in  the  ordinary  discharge  of  their  du- 
ties. It  might  possibly  be  that  there  might  be  some  infor- 
mation conUiined  in  the  letter  which  might  be  the  subject 
of  privilege.  But  that  claim  is  not  made  here.  There  is  no 
claim  made  of  special  privilege  as  regards  the  contents  of 
the  letter,  but  it  is  simply  a  claim  of  privilege  on  the 
ground  that  it  was  written  in  reply  to  a  telegram  asking 
for  particulars. 

Solicitors :  Parlcer  &  ClarJce ;  Freshflelds  &  WilliaTns, 


[2  Chancery  Diviaion,  668.] 
V.C.M.,  Jan.  26,  81 ;  Feb.  1  :  C.A.,  March  81,  1876. 

663]      *ShARPLEY   V.    LoUTH  AND    EaST  CoAST    RAILWAY 

Company. 

[1876     S.     187.] 

Company — Insufflcient  Capital — Misrepresentatwns — Shareholder's  Acquieteentt, 

A  ehareholder  in  a  company  filed  a  bill  to  have  his  contract  to  take  shares  declared 
void  on  the  gpround  of  deception  and  misrepresentation  of  the  company  by  reason  of 
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their  having  (xmimenccd  their  railway  when  only  one-fifth  of  the  share  capital  was 
sabscribed,  and  having  entered  into  a  contract  for  the  construction  of  a  part  only  of 
the  proposed  line,  vnm  insufficient  capital : 

Neldy  by  Malins,  V.C.,  that  the  grounds  alleged  by  the  plaintiff  would  have  been 
aniiicient  to  sustain  his  biU,  but  that  he  had  disentitled  himself  to  relief  by  reason  of 
vmrious  acts  of  acquiescence  when  he  knew  the  financial  position  of  the  company,  and 
by  reason  of  delay  in  filing  the  bill: 

He/d,  on  appeal  (without  givinop  any  opinion  as  to  the  plaintiff's  original  title  to 
relief),  that  his  bill  must  be  dismissed  on  the  ground  of  his  having  continued  to  act 
as  a  shareholder  for  some  months  after  he  ^came  aware  of  the  circumstances  on 
which  he  founded  his  case. 

This  bill,  which  was  filed  by  Thomas  Sharpley,  a  medical 
practitioner  of  Louth,  against  the  Louth  and  East  Coast 
Railway  Company,  stated  that  the  act  of  Parliament  au- 
thorizing the.  construction  of  the  railway  received  the  royal 
assent  on  the  18th  of  July,  1872.  That  the  railways  thereby 
authorized  were  four.  The  first  of  which,  Railway  No.  1, 
was  about  twelve  miles  in  length,  from  Louth  to  Maple- 
thorpe.  The  three  other  lines,  which  were  branches  of  No.  1, 
were  to  the  extent  collectively  of  five  miles,  making  in  all 
seventeen  miles;  the  capital  of  the  tjompany  was  to  be 
£96,000  in  9,600  shares  of  £10  each.  It  was  provided  by 
the  act  that  the  company  should  not  issue  any  share  created 
under  the  authority  of  the  act,  nor  should  any  share  vest  in 
the  person  accepting  the  same,  unless  and  until  a  sum  not 
being  less  than  one-fifth  of  the  amount  of  such  share  should 
have  been  paid  in  respect  thereof ;  and  the  company  was 
authorized  from  time  to  time  to  borrow  on  mortgage  any 
sum  not  exceeding  in  the  whole  £32,000,  but  no  part  .thereof 
should  be  borrowed  until  the  whole  capital  of  £96,000  was 
subscribed  for,  issued,  and  accepted,  and  one-half  thereof 
was  paid  up.  The  powers  of  the  *company  for  the  [664 
compulsory  purchase  of  lands  were  not  to  be  exercised 
after  the  expiration  of  three  years,  and  the  railways  were  to 
be  completed  within  five  years  from  the  passing  of  the  act. 

In  the  year  1873  the  plaintiff  received  from  tne  company 
a  prospectus  containing,  among  other  things,  the  following 
statements :  The  directors  are  prepared  to  receive  applica- 
tions for  9,600  shares  of  £10  each,  constituting. the  share 
capital  of  the  company.  If  no  allotment  be  made  the  de- 
posit of  £1  per  share  will  be  returned  in  full.  A  provisional 
contract  has  been  entered  into  with  a  responsible  contractor 
for  the  construction  of  the  several  railways  by  the  1st  of 
July,  1875. 

The  plaintiff  alleged  that  he  was  induced  by  a  perusal  of 
the  prospectus  to  believe  that  it  amounted  to  a  representa- 
tion that  the  company  would  not  make  any  allotment  of 

17  Eng.  Rep.  85 
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shares  or  commence  business  unless  sufficient  capital  was 
subscribed,  that  is,  unless  at  least  two- thirds  of  the  9,600 
shares  were  issued  or  allotted,  such  being  the  proportion  of 
shares  required  by  the  Stock  Exchange  to  be  issued  or  alot- 
ted  before  a  settling  day  would  be  granted.  That  the  ob- 
jects of  the  company  could  not  be  carried  out  without  the 
subscription  of  at  least  two-thirds  of  the  capital.  The 
plaintiff  applied  for  thirty  shares  in  the  company,  and  mid 
£1  per  share  deposit  to  the  bankers.  The  shares  were  after- 
wards allotted  to  him,  and  he  then  paid  a  further  sum  of 
£60,  according  to  the  terms  of  the  prospectus.  The  period 
of  three  years  allowed  by  the  act  for  the  purchase  of  lands 
expired  on  the  18  th  of  July,  1875,  btit  the  only  land  ac- 
quired by  the  company  at  that  date  consisted  of  a  few  small 
plots  containing  but  a  few  acres,  and  nothing  further  had 
been  done  towards  the  construction  of  the  railway.  The 
total  number  of  shares  applied  for  in  the  company  did  not 
exceed  1,846,  representing  a  subscribed  capital  of  £18,460 
only,  and  of  this  the  total  amount  subscribed  up  to  March, 
1875,  was  £9,619,  of  which  £4,664  had  been  expended  in 
preliminary  expenses  and  bills  of  costs.  The  calls  in  arrear 
amounted  to  £1,258,  and  the  amount  of  subscribed  capital 
uncalled  was  £7,394,  while  the  amount  of  capital  for 
which  no  subscription  had  been  or  could  be  obtained  was 
£77,640. 

In  the  month  of  September,  1874,  the  plaintiff  received  a 
665]  ^circular  from  the  company  informing  him  that  cir- 
cumstances had  rendered  it  necessary  for  them  to  terminate 
the  negotiations  they  had  entered  into  for  the  construction 
of  the  railway,  and  they  had  since  entered  into  negotiations 
with  a  contractor  competent  to  complete  the  works,  and  a 
contract  had  been  prepared  which  would  be  submitted  to 
the  shareholders  for  their  approval  at  the  next  half-yearly 
meeting  of  the  company.  A  meeting  was  accordingly  held 
on  the  19th  of  September,  1874,  when  it  was  stated  by  the 
chairman  that  it  was  clearly  understood  that  if  the  construc- 
tion of  the  railway  was  not  carried  out  the  money  intrusted 
to  the  directors  would  be  returned  to  every  shareholder. 
The  proposed  contract  for  the  construction  of  the  works  was 
then  submitted  to  the  meeting,  and  after  much  discussion  a 
committee  of  shareholders  was  appointed  to  confer  with  the 
directors  on  the  subject  and  to  report  at  an  adjourned  meet- 
ing which  was  to  be  held  a  fortnight  afterwards.  The  com- 
mittee so  appointed  at  this  meeting  prepared  a  report  and 
sent  it  to  the  directors,  in  which  they  recommended  as  fol- 
lows :  First,  they  believed  that  with  the  amount  of  capital 
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subscribed  it  was  impracticable  to  proceed  with  all  the  lines 
of  railway  which  they  were  empowered  to  make,  and  recom- 
mended that  only  No.  1  railway,  from  Louth  to  Maple- 
thorpe,  should  be  then  constructed  and  the  other  three 
postponed.  That  a  contract  for  No.  1  railway  should  be  at 
once  entered  into  based  upon  the  following  or  somewhat 
similar  terms :  1,  that  the  line  should  be  completed  within 
twelve  months  from'the  signing  of  the  contract ;  2,  that  the 
first  one- third  part  of  the  contract  price  and  any  extras,  less 
16  per  cent,  deduction,  be  taken  in  shares  of  the  company 
on  certificate  of  the  engineer  of  the  work  done,  and  that  no 
payment  be  made  to  the  contractor  until  four  miles-  of  the 
line  should  be  made  from  the  Louth  end  and  properly 
fenced ;  3,  that  the  payment  of  the  second  one- third  part 
of  the  contract  price  and  extras,  less  deduction  as  afore- 
said, be  in  bonds  of  the'  companj^,  exchangeable  only  for 
debentures  payable  at  the  expiration  of  three  years  on  de- 
benture s^pck  of  the  company,  and  payable  for  work  done 
on  certificate  of  the  engineer  ;  and,  4,  that  the  payment  ot 
the  third  part  of  the  contract  price  and  extras,  less  deduc- 
tion as  aforesaid,  be  paid  in  £5  per  cent,  bonds  of  the  com- 
pany, payable  at  the  expiration  of  three  years.  *The  [666 
committee  further  stated  that  they  had  been  informed  that 
the  contractor  was  unwilling  to  accept  the  following  of  their 
recommendations:  First.  The  contractor  would  only  under- 
take to  complete  the  works  within  twelve  months  after  being 
Eut  into  possession  of  the  land  required.  Secondly.  That 
e  would  only  agree  to  a  deduction  of  10  per  cent,  from  the 
payments  for  work  done  on  the  engineer's  certificate. 
Thirdly.  He  would  only  agree  to  make  and  fence  two  and  a 
half  before  payment  in  lieu  of  four  miles.  The  committee 
were  willing,  under  the  circumstances  of  the  company,  to 
recommend  a  concession  to  the  contractor's  proposals  as  to 
the  period  for  completion  of  the  line  and  as  to  the  length  of 
the  line  to  be  constructed  before  any  payment  was  made, 
but  they  considered  it  essential  for  the  security  of  the  share- 
holders that  the  deductions  from  the  payment  made  to  the 
contractor  should  be  at  the  rate  they  had  recommended. 
This  they  considered  of  great  importance,  and  that  it  was 
absolutely  necessary  for  the  protection  of  the  shareholders. 
Tbey  further  recommended  that  the  whole  of  the  then  sub- 
scribed capita^l  of  the  company  should  be  applied  exclusively 
to  the  purchase  of  the  land,  and  that  no  preferential  charges 
in  addition  to  those  named  in  their  recommendations  should 
be  created. 
The  plaintiff  attended  the  adjourned  meeting  and  pro- 
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tested  a^nst  a  proposed  contract  being  entered  into  with 
Mr.  H.  Jackson,  a  contractor,  to  make-  the  railways  except 
in  accordance  with  the  report  and  recommendations  of  the 
committee.  At  sach  meeting  the  attention  of  the  directors 
was  drawn  to  the  insufficiency  of  the  subscribed  capital  for 
the  purposes' of  the  undertaking,  and  particularly  with 
reference  to  the  cost  of  the  land,  and  nothing  was  stated  by 
the  directors  at  such  meeting  of  their  intention  to  enforce 
the  calls  due  by  the  shareholders.  Nothing  further  took 
place  between  the  committee  of  shareholders  and  the  direc- 
tors until  the  half-yearly  meeting  on  the  23d  of  March,  1876, 
when  a  report  was  submitted  by  the  directors  to  the  meet- 
ing, which  was  to  this  effect :  On  the  Sd  of  October  last  a 
contract  was  entered  into  with  Messrs.  Qenry  Jackson  & 
Co.  for  the  construction  of  railways  1,  2,  and  4  for  a  sum 
.of  £98,000.  The  contract  also  provided  for  the  j)os8ession 
of  the  land  for  railway  No.  1  being  given  to  the  contractor 
667]  within  nine  months  from  its  date.  At  the  *ponclusion 
of  the  meeting  a  special  meeting  would  be  held  for  the  pur- 
pose of  authorizing  the  company  to  issue  debenture  stock 
instead  of  debentures,  and  of  applying  to  the  Board  of 
Trade  for  an  extension  of  time  to  purchase  the  land  required 
for  railways  2,  3,  and  4,  and  for  other  purposes.  At  the 
last-mentioned  meeting  the  plaintiff  again  protested  against 
any  further  call  or  payment  being  made  or  attempted  to  be 
enforced  in  respect  of  the  shares. 

On  the  28th  of  June,  1876,  an  action  was  commenced  by 
the  company  against  the  plaintiff  in  the  Queen's  Bench  to 
recover  the  sum  of  £61 10s,  lOd.,  being  the  amount  of  the 
first  call  of  £2  on  each  of  the  said  thirty  shares  and  interest. 

The  contractor,  Mr.  Henry  Jackson,  had  not  been  put 
into  possession  of  any  part  of  the  land  required  for  the  rail- 
way, and  nothing  further  had  been  done  towards  the  com- 
pletion of  the  railway,  and  no  further  capital  was  likely  to 
be  raised  by  the  company,  and  the  railway  could  not  in  fact 
be  completed. 

The  bill  prayed  that  it  might  be  declared  that  the  plain- 
tiff was  induced  to  apply  for  thirty  shares  in  the  company 
under  circumstances  of  deception  and  misrepresentation  of 
the  company,  and  that  the  contract  between  the  plaintiff 
and  defendant  company  for  taking  such  shares  was  abso- 
lutely void  ;  that  the  name  of  the  pmintiff  might  be  removed 
from  the  register  of  shareholders,  and  that  the  company 
might  be  decreed  to  repay  to  the  plaintiff  the  sum  of  £90 
so  paid  by  the  plaintiff  in  respect  of  the  said  shares ;  and 
that  the  company  might  be  resti*ained  by  injunction  from 
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further  prosecuting  the  a<?tion  against  the  plaintiff  for 
recovering  the  said  sum  of  £61  10*.  10d.j  or  any  sum  of 
money  in  respect  of  the  said  shares. 

The  defendant  company,  by  their  answer,  denied  that  the 
prospectus  was  intended  to  represent  that  no  allotment  of 
shares  would  be  made  unless  two-thirds  of  the  9,600  shares 
were  issued  or  allotted ;  that  the  company  had  nothing  to 
do  with  the  Stock  Exchange,  and  were  not  bound  by  any 
rules  regulating  a  settling  day.  The  company  was  bona 
fide  formed  in  the  interest  of  the  locality,  and  it  was  wholly 
immaterial  to  them  what  the  rules  of  the  Stock  Exchange 
as  to  settling  days  might  be.  It  was  immaterial  whether 
the  railway  could  or  could  not  be  constructed  without 
*the  subscription  of  at  least  two-thirds  of  the  capital,  [668 
seeing  that  trie  whole  of  the  capital  had  been  subscribed  for 
before  the  filing  of  this  bill. 

The  plaintiff  at  first  applied  for  twenty  shares  only  in  the 
companv  on  the  1st  of  JOecember,  1873.  A  meeting  of  the 
shareholders  was  held  on  the  28th  of  March,  1874,  to  con- 
sider the  position  of  the  company.  At  that  meeting  the 
shareholders  were  informed  that  £14,220  had  np  to  that 
time  been  subscribed  for  in  shares ;  and  at  snch  me^tin^  a 
resolution  was  passed  "That  this  meeting  expresses  its 
entire  confidence  in  the  directors,  and  leaves  all  matters  of 
detail  in  their  hands."  The  plaintiff  was  not  present  at 
that  meeting,  but  the  account  of  it  was  published  in  the 
Louth  newspaper,  and  a  copy  of  the  newspaper  was  de- 
livered to  the  plaintiff,  who  must  have  known  what  took 
place  at  the  meeting ;  and  on  the  4th  of  April,  1874,  the 
plaintiff  applied  for  ten.  more  shares  in  the  company. 

Under  tnese  circumstances  the  plaintiff  could  not  have 
applied  for  the  thirty  shares  believing  that  the  directors 
would  not  allot  shares  unless  two-thirds'of  the  9,600  shares 
were  applied  for.  The  allotment  of  shares  was  made  on 
the  2d  of  May,  1874,  at  which  time  the  directors  JoTWt^e^e 
believed  that  they  were  in  a  position  to  secure  the  cou'struc- 
tion  of  the  railway.  It  was  true  that  the  company  had  only 
acquired  a  few  acres  of  land  in  small  strips,  but  the  whole 
number  of  acres  required  to  construct  the  Railway  No.  1, 
which  was  the  longest  and  most  important,  was  only  fifty 
acres^ 

The  meeting  held,  as  stated  in  the  bill,  on  the  19th  of 
September,  1874,  was  attended  by  the  plaintiff ;  and  the 
plaintiff  was  one  of  the  six  persons  forming  the  committee 
appointed  to  confer  with  the  directors  and  report  as  to  the 
propriety  of  entering  into  the  contract  with  Mr.  Jackson. 
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At  the  adjourned  meeting,  held  a  fortnight  afterwards, 
the  plaintiff  did  not  protest  against  the  proposed  contract 
being  entered  into  except  in  accordance  with  the  recom- 
mendations of  the  committee.  At  that  meeting  a  resolu- 
tion, "That  the  contract  which  had  been  prepared,  subject 
to  as  many  of  the  suggestions  of  the  committee  as  can  be 
complied  with,  be  entered  into,"  was,  by  way  of  amend- 
ment to  a  resolution  to  the  effect  4hat  the  resolutions  of 
669]  *the  committee  should  be  carried  out,  proposed,  and 
was  voted  for  by  forty-five  of  the  shareholders  then  present, 
and  the  resolution  was  voted  for  by  one  shareholder  only. 
Neither  the  plaintiff  nor  any  member  of  the  committee  voted 
either  for  the  amendment  or  the  original  motion.  Nothing 
was  stated  by  the  directors  at  that  meeting  as  to  their  inten- 
tion to  enforce  any  calls  due  by  the  shareholders,  for  the 
reason  that  at  that  time  no  call  had  been  made. 

It  was  in  pursuance  of  the  resolution  passed  at  that  ad- 
journed meeting  that  the  directors  entered  into  two  contracts 
with  H.  Jackson,  one  on  the  3d  of  October,  1874,  and  an- 
other on  the  21st  of  April,  1875,  by  which  H.  Jackson  con- 
tracted to  fit  up  and  complete  the  -whole  of  the  railways 
upon  the  terms  and  conditions  therein  mentioned,  and  by 
the  last  contract  Jackson  subscribed  for  and  agreed  to  take 
7,764  shares  in  the  company.  After  that  contract  was  exe- 
cuted the  whole  of  the  9,600  shares  in  the  company  were  in 
this  manner  subscribed  for  and  taken  up. 

The  defendants  denied  that  the  contractor  had  not  been 
put  into  possession  of  any  part  of  the  land  required  for  the 
railway ;  on  the  contrary,  ne  had  been  put  into  possession 
of  land  sufficient  to  make  upwards  of  three  miles  of  railway, 
and  he  had  commenced  the  works.  The  first  sod  was  turned 
on  the  12th  of  August,  1875,  and  the  directors  were  taking 
active  steps  to  obtain  possession  of  all  the  land  which  would 
be  required  for  the  whole  of  the  railways  and  works.  The 
directors  believed  that  the  railway  could  and  would  be  com- 
pleted, but  if  it  could  not,  it  would  be  in  a  great  measure 
because  of  the  action  of  the  plaintiff  in  this  suit,  and  of  the 
opposition  and  prejudice  which  he  had  raised  and  excited 
against  the  undertaking. 

They  further  stated  that  the  plaintiff  had  never  before  the 
filing  of  the  bill  applied  to  the  company  or  to  the  directors 
to  remove  his  name  from  the  register  of  shareholders,  or  to 
repay  him  the  said  sum  of  £90.  It  was  not  known  to  the 
company  that  they  had  any  power  to  remove  the  plaintiff's 
name  from  the  register  and  repay  him  the  £90,  even  if  they 
were  desirous  of  doing  so ;  but,  under  the  circumstances,  they 
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could  not,  as  to  their  belief  or  otherwise,  say  whether  the 
company  did  or  did  not  refuse  to  remove  the  plaintiffs 
name  from  the  register,  or  whether  or  not  to  repay  him  the 
said  sum  of  £90. 

*There  was  evidence  on  behalf  of  the  plaintiff  that  [670 
the  contractor  engaged  by  the  directors  to  perform  the  works 
was  not  a  man  of  sufficient  capital  to  carry  out  the  contract ; 
but,  on  the  other  hand,  it  was  shown  that  there  were  men  of 
.capital  who  would  support  and  assist  him  in  the  under- 
taking. 

The  case  came  on  for  hearing  before  Vice-Chancellor  Ma- 
lins  on  the  26th  of  January,  1876. 

Olasse,  Q.C.,  and  NalSsr^  for  the  ]^aintiff :  This  case  is 
entirely  covered  by  that  of  Cohen  v.  Wilkinson  (*),  affirmed 
on  appeal  (*).  There  the  company 'was  formed  for  the  pur- 
pose of  mailing  a  railway  from  London  to  Portsmouth,  and 
not  having  sufficient  capital  for  the  purpose  they  determined 
upon  constructing  a  portion  of  the  line  from  Epsom  to 
Leatherhead,  and  an  injunction  was  granted  to  restrain  the 
company  from  applying  the  funds  in  the  construction  of' 
only  part  of  the  line.  .  In  that  case  the  Master  of  the  Rolls, 
Lord  Iiangdale,  made  this  observation  (*) :  "I  recollect  hear- 
ing Lord  Eldon,  in  the  case  of  Agar  v.  Megent  Canal  Com- 
pany  (*),  most  distinctly  state  his  opinion,  that  if  it  were 
clear  that  the  company  were  unable  to  complete  the  whole 
canal  contemplated  by  the  act  they  could  not  lawfully  begin 
any  part  of  it." 

Here  the  case  is  precisely  the  same ;  the  company  have 
not  been  able  to  raise  more  than  a  seventh  part  of  the  sum 

})rescribed  by  the  act  as  the  requisite  capital  for  making  the 
ine,  and  without  raising  that  amount  they  cannot  exercise 
their  borrowing  powers,  consequently  they  will  be  totally 
unable  to  construct  the  whole  line,  but  notwithstanding  this 
fact  they  have  entered  into  a  contract  for  the  construction  of 
about  four  miles  of  railway.  They  have  not  even  funds 
sufficient  to  purchase  the  land,  and  a  great  portion  of  the 
sum  already  raised  has  been  expended  in  preliminary  ex- 
penses. The  completion  of  the  scheme  is,  therefore,  utterly 
hopeless,  and  the  plaintiff,  who  applied  for  shares  upon  the 
faith  of  the  whole  line  being  carried  out  according  to  the 
terms  of  the  prospectus,  finds  his  money  applied  for  the 
payment  of  expenses.  This  was  the  same  as  tne  course  pur- 
sued in  the  case  *of  Uooper  v.  East  Norfolk  Tram-    [671 

(»)  12  Beav.,  138.  (»)  12  Beav.,  128. 

(»)  1  Mac.  <fe  G.,  481.  (*)  1  Sw.,  260. 
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way  Company  (before  Vice-Chancellor  Malins,   July  19, 
1875;  L.JJ.,  July  31,  1875). 

The  prospectus  distinctly  stated  that  if  no  allotment  was 
made  the  deposit  would  be  returned  in  full,  and  the  act  pro- 
vided that  the  company  should  not  issue  any^share,  nor 
should  any  share  vest  in  the  person  accepting 'the  same, 
unless  and  until  a  sum  not  being  less  than  one-fifth  of  the 
amount  of  such  share  should  have  been  paid  in  respect 
thereof.  The  amount  so  specified  has  not  been  paid  by  any 
shareholder,  therefore  the  shares  cannot  be  allowed  to  vest 
in  the  applicants  for  shares,  and  the  plaintiff  is  entitled  to  a 
return  of  the  money  he  has  paid  for  a  purpose  which  the 
company  will  never  be  able  to  effect.  The  plaintiff  was  in- 
duced to  apply  for  shares  on  the  misrepresentations  con- 
tained in  the  prospectus,  and  on  that  ground  he  is  entitled 
to  have  his  name 'removed  from  the  list  of  sharesholders. 
This  principle  is  laid  down  in  the  cases  of  Henderson  v. 
Lacon  (*)  and  Western  Bank  of  Scotland  v.  Addie  (*). 

It  appears  from  the  evidence  that  Mr.  Jackson,  the  con- 

'  tractor,  is  not  a  person  capable  of  carrying  out  the  works 

himself  and  this  was  not  known  to  the  plaintiff  at  the  time 

he  joined  with  the  committee  in  reporting  upon  the  subject 

of  the  contract. 

Higgins^  Q.C.,  and  Onslow^  for  the  defendant  company: 
The  case  of  Cohen  v,  Wilkinson  (")  has  no  application  to  this 
case,  since  it  was  acknowledged  there  that  the  companv 
had  no  intention  of  constructing  any  more  than  one-fourth 
of  the  line,  which  was  a  very  small  part  of  the  original 
length  for  which  the  act  was  obtained,  and  it  was  acknowl- 
edged that  the  funds  could  never  be  obtained  for  the  whole 
line,  whereas  in  this  case  it  never  was  the  intention  of  the 
directors  to  ffive  up  the  whole  line,  but  only  to  construct  the 
main  line,  No.  1,  before  the  three  branches.  Contracts  for 
the  whole  of  the  lines  have  been  entered  into,  and  the  direc- 
tors entertain  the  full  belief  that  they  will  be  able  to  make 
all  the  railwav.  The  plaintiff  is  a  medical  practitioner  in 
the  town,  and  from  the  first  commencement  of  the  under- 
taking he  took  a  leading  and  active  part  in  canvassing  for 
672]  shares,  in  *attending  meetings,  and  in  doing  his 
utmost  to  forward  the  scheme.  The  plaintiff  was  aware 
that  the  whole  of  the  capital  had  not  been  subscribed,  and 
yet  after  this  had  been  fully  stated  at  the  meeting  of  March, 
1874,  he  applied  for  ten  shares  beyond  the  original  twenty 
shares  which  he  had  at  first  applied  for.     Again,  the  plaintiff 

(•)  Law  Rep.,  6  Eq.,  249.  («)  Law  Rep.,  1  H.  L.,  Sc.,  145. 

(»)  12  Bdav.,  138;  1  Mac.  &  G.,  481. 
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himself  was  a  member  of  the  committee  appointed  to  advise 
with  the  directors  as  to  the  contract,  and  the  committee  then 
advised  that  No.  1  Railway  only  should  be  constructed. 

As  to  misrepresentation,  there  has  been  no  case  amount- 
ing to  fraudulent  misrepresentation,  such  as  appears  in  Hen- 
derson  v.  Lacon  Q.  The  true  principle  is  laid  down  in 
Western  Bank  of  Scotland  v.  Addie  (•).  A  contract  to  take 
shares  cannot  be  set  aside  on  the  ground  of  its  being  founded 
on  a  prospectus  containing  exaggerated  views  of  the  advan- 
tages of  a  company,  if  it  does  not  contain  any  material 
misstatement  of  fact :  Denton  v.  Macniel  {*) ;  nor  upon  an 
ambiguous  statement,  the  truth  of  which  might  have  been 
ascertained :  Hallows  v.  Ferriw  {*) ;  nor  by  reason  of  an  in- 
nocent misrepresentation  not  affecting  the  substance  of  the 
matter :  Kennedy  v.  Panama^  New  Zealand  and  Atcstra- 
lian  Royal  Mail  Company  (*).  A  misrepresentation  which 
will  set  aside  a  contract  must  be  material,  and  must  be 
made  without  a  belief  in  the  truth  of  the  statement :  Jen- 
nings V,  Broughton  (*). 

But  whatever  difficulties  the  company  may  have  had,  the 
plaintiff  was  well  acquainted  with  all  the  proceedings.  He 
Knew  from  time  to  time  the  amount  of  capital  raised ;  he,  as 
one  of  the  committee,  recommended  that  the  works  should 
be  commenced,  with  the  full  knowledge  of  the  small  amount 
of  capital ;  and  he  knew  that  the  contract  was  to  be  entered 
into  with  Mr.  Jackson,  and  advised  as  to  the  form  of  con- 
tract. No  objection  was  raised  by  him  to  the  contractor, 
and  no  protest  was  made  against  the  conduct  of  the  direc- 
tors. All  these  are  acts  of  acquiescence  which  disentitle 
the  plaintiff  to  any  relief.      He  is  also  disentitled  on  the 

ground  of  delay  in  coming  to  the  court,  since  nothing  was 
one  by  him  after  the  meeting  of  March,  1875,  until  the 
filing  of  this  bill,  four  months  afterwards,  on  the  24th  of 
July,  1876. 

*If  there  was  any  right  originally  on  the  part  of  [673 
the  plaintiff  to  set  aside  this  contract,  he  has  lost  it  by  his 
subsequent  conduct,  and  has  prevented  himself  from  ob- 
taining relief  by  his  delay  in  coming  to  the  court.  It  is  the 
duty  of  a  person  who  alleges  fraud  to  put  forward  his 
complaint  at  the  earliest  possible  perioa :  Jennings  v. 
Broughton  {^)\  Ashley's  Case{')]  Scholeyy.  Central  Rail- 
way Company  of  Venezuela  (*).     Three  months'  delay  was 


P)  Law  Rep.,  6  Eq.,  249. 
(•)  Law  Rep.^  1  11.  L.,  Sc,  145. 
(»)  Law  Rep.,  2  Eq.,  852. 
(*)  Law  Rep.,  8  Ch.,  487. 

17  Eng.  Rep. 


(*)  Law  Rep.,  2  Q.  B.,  580. 
(•)  5  D.  M.  «k  G.,  126. 
(')  Law  Rep.,  9  Eq.,  263. 
(8)  Law  Rep.,  9  Eq.,  266,  n 
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held  sufficient  to  disentitle  the  plaintiff  to  relief  in  Hey- 
mann  v.  European  Central  Railway  Company  {^) ;  and  the 
time  begins  to  run  from  the  period  when  the  misrepresenta- 
tion might  have  been  discovered.  Any  acting  under  a  con- 
tract after  a  man  has  had  notice  of  the  alleged  fraudulent 
circumstances  from  which  he  was  induced  to  enter  into  the 
contract,  amounts  to  a  ratification  of  it :  Hooper  v.  Ea^t 
Norfolk  Tramway  Company. 

There  has  been  some  misunderstanding  as  to  the  clause  in 
the  prospectus,  **  that,  the  company  should  not  issue  any 
share,  nor  should  any  share  vest  in  the  person  accepting  the 
same,  unless  and  until  a  sum  not  being  less  than  one-fifth  of 
the  amount  of  such  share  should  have  been  paid  in  respect 
thereof."  The  same  clause  was  discussed  in  the  case  of 
East  OloucestersMre  Railway  Company  v.  Bartholomew  ('), 
and  it  was  held  that  the  word  ''issue "  referred  to  the  issu- 
ing of  certificates  of  shares,  and  the  word  **vest"  to  the 
vesting  of  shares,  so  as  to  be  property  and  capable  of  trans- 
fer ;  but  that  the  section  did  not  make  the  payment  of  one- 
fifth  a  condition  precedent  to  the  liability  as  a  shareholder 
of  the  person  accepting  the  share.  And  under  the  same 
clause,  m  McEuen  v.  west  London  Wharves  and  Ware- 
houses Company  (^\  it  was  decided  that,  notwithstanding 
this  proviso,  a  snareholder  who  had  not  paid  one-fifth  of  the 
amount  of  the  shares  which  had  been  allotted  to  him  was 
liable  for  payment  of  calls.  This  was  also  the  decision  in 
Purdey^s  Casei^). 

Olasse^  in  reply :  The  plaintiff's  case  is  this :  that  there 
is  a  positive  undertaking  by  the  company,  given  in  the  most 
674]  formal  and  complete  way,  that  *unless  there  should 
be  a  sufficient  allotment  of  shares,  the  money  paid  upon 
them  should  not  be  applied  for  the  purpose  of  making  the 
railway,  but  should  be  returned  to  the  shareholders.  It 
turns  out  that  a  requisite  amount  of  capital  has  not  been 
subscribed,  and  cannot  be  obtained,  and  consequently  it 
follows  that  the  project  must  be  abandoned,  and  me  money 
returned.  There  was  no  acquiescence  on  the  part  of  the  ' 
plaintiff  to  the  making  of  the  whole  railway,  though  there 
might  have  been  acquiescence  in  the  first  stages  of  the  pro- 
ceedings, when  all  the  parties  were  trying  to  obtain  money 
to  make  the  line.  After  all  the  exertions  used  it  is  found 
to  be  impossible  to  raise  the  capital,  and  therefore  impracti- 
cable to  make  the  line ;  and  the  plaintiff,  finding  this,  is 
only  desirious  that  his  money  should  not  be  wasted  in  a 

(»)  Law  Rep.,  7  Eq.,  164.  (»)  Law  Rep.,  6  Ch.,  655. 

(»)  Law  Rep.,  8  Ex.,  IS.  (*)  16  W.  R.,  660. 
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"useless  undertaking.  If  the  contract  proposed  by  the  com- 
mittee had  been  carried  out  literally  there  might  have  been 
some  ground  for  contending  that  the  plaintiff  had  given  a 
certain  amount  of  acquiescence ;  but  the  recommendations 
of  the  committee  have  been  departed  from  in  several  im- 
portant particulars,  and  more  particularly  in  contracting  for 
the  formation  of  the  whole  line  when  the  company  could 
not  even  purchase  the  land  necessary  for  the  worKs,  and 
could  not  therefore  carry  out  the  contract  entered  into. 
Moreover,  it  was  not  known  to  the  plaintiff  at  that  time 
what  were  the  means  of  the  proposed  contractor,  but  subse- 
quent information  has  shown  that  Mr.  Jackson  is  not 
capable  of  carrying  out  a  contract  of  this  nature,  and  the 
whole  project  must  necessarily  come  to  a  stand-still,  and 
all  the  money  of  the  shareholders  will  be  wasted. 

Malins,  y.C:  This  is  a  very  unfortunate  suit,  which  I 
think  has  originated  in  an  over-earnest  feeling  rather  than 
from  any-  real  regard  to  the  interests  concerned.  The  in- 
habitants of  Louth,  as  I  gather,  very  generally  concurred 
in  applying  to  Parliajnent  to  make  a  railway  about  seven- 
teen miles  long,  with  three  branches,  the  main  object  being 
to  communicate  with  different  places  on  the  east  coast.  I 
have  no  doubt  it  was  a  most  desirable  thing  for  the  town  of 
Louth,  and  I  am  satisfied  it  was  an  object  in  which  Dr. 
Sharpley,  the  plaintiff,  who  was  a  medical  practitioner  in 
the  town,  entirelv  ^concurred.  I  must  consider  him  [615 
as  approving  of  the  contents  of  the  prospectus,  and  as 
concurring  in  this  representation  recited  iu  the  act  of  Parlia- 
ment: '^  Whereas  the  construction  of  the  railways  herein- 
after mentioned  to  connect  the  east  coast  of  Lincolnshire 
with  the  Great  Northern  Railway  near  Louth  would  be 
attended  with  local  and  public  advantage,  and  the  i)er8ons 
hereinafter  named,  with  others,  are  willing  at  their  own 
expense  to  construct  the  said  railways."  The  act  then  pro- 
vides "  that  the  amount  of  capital  shall  be  £96,000,  in 
9,600  shares  of  £10  each ;  that  tne  company  shall  not  issue 
any  share  created  under  the  authority  of  the  act,  nor  shall 
any  share  vest  in  the  person  accepting  the  same,  unless  and 
until  a  sum  not  being  less  than  one-fifth  of  the  amount  of 
•  such  share  shall  have  oeen  paid  in  re.spect  thereof." 

Then  there  is  a  borrowing  power  authorizing  the  com- 
pany from  time  to  time  to  borrow  on  mortgage  any  sum  not 
exceeding  in  the  whole  £32,000,  but  no  part  thereof  to  be 
borrowed  until  the  whole  capital  of  £96,000  should  be  sub- 
scribed for,  issued,  and  accepted,  and  one-half  thereof 
should  have  been  paid  up.     It  is  plain,  therefore,  that  Par- 
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.  liament  was  satisfied  that  £96,000,  plus  £32,000,  or  £128,- 
000,  was  the  proper  capital  for  the  constructioii  of  this  line. 

The  act  received  the  royal  assent  on  the  18th  of  July, 
1872,  but  there  were  considerable  delays ;  the  capital  was 
not  forthcoming,  although  the  inhabitants  of  the  district 
were  dteirous  of  having  the  railway  made.  Very  few  in 
•  point  of  capital  came  forward  to  supply  the  £128,000  or  the 
£96,000  which  was  wanted.  No  allotment  was  made  till  the 
2d  of  May,  1874,  and  then,  instead  of  subscribing  for  the 
whole  9,600  shares,  it  appears  that  the  application  which  is 
stated  in  the  bill  was  for  £9,619,  or  about  one- tenth  of  the 
capital.  The  prospectus  stated  that  "If  no  allotment  be 
made  the  deposit  will  be  returned  in  full."  It  also  stated 
that  a  provisional  contract  had  been  entered  into  with  a 
responsiole  contractor. 

The  amount  actually  subscribed  was  totally  and  ad- 
mittedly inadequate  for  the  construction  of  the  railway. 

Now  we  go  on  to  the  2d  of  May,  1874,  when  the  applica- 
tion for  shares  was  so  small  that  it  did  not  provide  more 
than  one-fifth  of  the  capital  required.^  And  it  is  plain  to  my 
676]  mind  that  at  *that  time  the  proper  course  would  have 
been  to  have  announced  to  the  shareholders  that  the  capital 
was  wholly  inadequate,  that  no  allotment  would  be  made, 
and  that  therefore,  in  pursuance  of  the  statement  in  the 
prospectus,  the  deposit  would  be  returned,  and  that  4^here 
was  an  end  of  the  matter  as  the  scheme  had  entirely  failed. 

Amongst  the  persons  who  applied  for  shares  was  the 
plaintiff,  who  originally  applied  for  twenty  shares  on  the 
1st;  of  September,  1873. 

The  plaintiflf's  course  was  a  very  plain  one.  If  he  did  not 
concur  in  going  on  with  this  project,  he  should  have  at  once 
remonstrated  and  have  required  the  prospectus  to  be  acted 
upon.  He  was  fully  entitled  to  say,  "You  have  not  got  a 
sufficient  amount  of  capital,  your  borrowing  powers  will  not 
arise,  you  can  only  get  £16,000  or  £16,000  out  of  the  amount 
required.  •  It  is  utterly  absurd  to  go  on  with  this  project, 
and  I  require  you,  in  pursuance  of  the  stipulation  entered 
into  with  me,  to  return  my  deposit."  That  is  the  course 
which,  in  my  opinion,  common  sense,  common  honesty,  and 
common  justice  would  have  entitled  him  to  take;  because 
noMiing  is  more  common,  not  only  in  the  case  of  this  com- 
pany but  in  that  of  other  companies  which  come  before  me, 
than  for  directors  to  get  into  trouble  when,  requiring  a 
large  amount  of  capital,  they  persist  in  going  on  with  only 
a  small  proportion  of  the  capital  which  they  require.  If  . 
Dr.  Sharpley  had  taken  the  course  which  I  have  suggested. 
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I  should  have  granted  him  relief,  and  my  own  opinion  is 
that  the  Court  of  Appeal  would  have  supported  me  in  that 
decision,  and  would  have  restrained  the  company  from 
going  on  with  their  action  for  calls,  and  would  have  required 
them  to  give  him  back  his  deposit  and  take  his  name  off  the 
register  of  the  company  if  he  had  applied  in  due  time ;  but 
as  I  collect,  Dr.  Sharpley  was  as  much  in  earnest  at  this 
period  as  any  other  iuhabitant  of  the  town ;  and  he  was  of 
opinion  that  although  this  project  had  failed  up  to  that 
time,  nevertheless  the  thing  should  not  be  abandoned, 
because  I  find  he  was  then  attending  meetings.  He  pro- 
posed resolutions  and  was  on  the  committee.  And  what 
does  he  say  ?  Not  that  the  whole  amount  of  capital  should 
be  subscribed  before  the  thing  is  proceeded  with,  but  that 
the  railway  should  be  gone  on  with  before  the  *  whole  [677 
of  the  money  was  subscribed.  The  allotment  day  was  the 
2d  of  May,  1874,  but  there  was  a  meeting  on  the  12th  of 
January,  1874,  at  which  Dr.  Sharpley  was  in  the  chair,  and 
at  which  meeting  they  knew  very  well  the  capital  had  not 
been  raised  and  would  not  be  raised.  Then  he  proposes 
resolutions  which  are  in  effect  that  they  should  go  on  with 
the  line.  A  further  meeting  took  place  on  the  28th  of 
March,  1874,  and  again  with  the  full  knowled^  that  the 
capital  had  not  been  subscribed  and  was  not  likely  to  be 
subscribed.  On  the  4fh  of  April,  1874,  Dr.  Sharpley  applies 
for  ten  additional  shares ;  so  that  before  the  day  of  allot- 
ment arrived  he  had  not  only  applied  for  twenty  shares 
originally,  but  for  ten  additional  shares.  Then  on  the  2d  of 
May  the  whole  thirty  were  allotted  to  him. 

Now  the  proper  course  for  Dr.  Sharpley,  under  these  cir- 
cumstances, to  have  taken  was  either  to  concur  with  his 
neighbors  who  had  projected  the  railway,  or  if  he  did  not 
wisn  to  go  on  with  it  he  should  have  said,  *'  I  do  not  want 
to  go  on  with  it,  give  me  back  my  money,  I  will  withdraw." 
If  he  had  done  that,  and  persisted  in  it,  I  have  no  doubt  he 
would  have  done  great  benefit  not  only  to  himself  but  to 
all  his  neighbors  who  are  interested  in  this  matter ;  because, 
after  all,  I  cannot  help  thinking  that  the  course  adopted  by 
these  directors  was  a  very  unwise  one.  They  can  only 
make  this  railway  with  the  assistance  of  a* contractor ;  they 
have  not  the  capital,  they  have  not  the  money  to  purchase 
the  land.  They  have  not  the  security  of  a  substantial  con- 
tractor to  make  the  line,  and  I  believe  if  they  so  on  they 
vrill  onljr  get  into  further  trouble.  They  would  have  taken 
a  very  wise  course  if  they  had  adopted  Dr.  Sharpley' s  view, 
and  abandoned  the  thing  altogetner ;   but  that  does  not 
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settle  the  matter  between  them  and  Dr.  Sharpley.  He  has 
encouraged  them  in  their  course,  which  I  say  is  a  want  of 
wisdom  on  his  part ;  and  if  he  has  encouraged  them,  the 
rules  of  this  court  make  it  impossible  for  him  to  oppose 
them  or  to  sanction  a  bill  against  them,  and  precludes  him 
from  asking  for  the  relief  which  he  seeks  by  his  bill,  be- 
cause he  himself  has  been  a  participator  in  the  acts  of  the 
company. 

The  question  is,  whether  he  has  or  has  not  acquiesced  in 
these  proceedings?  Mr.  Higgins  has  cited  several  cases, 
and  they  all  proceed  on  the  same  principle  in  effect — that 
678]  although  a  man  has  *a  strict  right  to  restrain  the  in- 
formal proceedings  of  a  company  if  he  does  not  acquiesce 
in  them,  yet  If  he  acquiesces  he  cannot  restrain  them.  All 
those  cases  proceed  on  the  doctrine  laid  down  in  Cohen  v. 
Wilkinson  Q,  which  are,  in  my  opinion,  entirely  applicable 
to  this  case.  Mr.  Cohen  was  a  shareholder  in  the  Ports- 
mouth Direct  Railway  Company.  He  filed  a  bill  against  the 
company,  which  was  to  make  a  railway  from  Portsmouth  to 
London,  and  made  the  line  from  Epsom  to  Leatherhead  in- 
stead of  from  Epsom  to  Portsmouth.  There  it  was  decided 
by  Lord  Langdale  in  the  first  instance,  and  on  appeal  af- 
firmed by  I^rd  Cottenham,  that  each  individual  share- 
holder, inasmuch  as  he  had  subscribed  his  money  to  make 
the  whole  line,  was  not  bound  to  allow  his  money  to  go  to 
make  part  of  the  line  only,  because  it  did  not  follow  that  if 
the  whole  line  could  not  be  made,  a  part  could  be ;  and  I 
apprehend  it  is  equally  clear  that  any  landowners  in  this 
case  might  file  a  bill  to  prevent  the  company  from  taking 
his  land  for  the  purpose  of  making  a  part  of  the  line,  be- 
cause he  might  say,  ''I  thought  tnis  project  was  a  good 
one.  I  understood  it  was  intended  that  the  whole  or  the 
line  was  to  be  made,  and  that  is  what  I  assented  to,  but  I 
do  not  assent  to  part  with  my  land  on  the  railway  company 
making  a  part  or  the  line  only."  That  being  the  decision 
of  Lord  Langdale,  affirmed  by  Lord  Cottenham,  it  appears  (') 
that  this  doctrine  of  acquiescence  was  suggested  by  Lord 
Cottenham  then  for  the  first  time,  because  I  find  he  con- 
cluded his  judgment  in  these  words:  "His  Lordship  con- 
cluded by  observing  that  the  only  part  of  tlie  case  about 
which  he  entertained  any  doubt  was  the  allegation  at  the 
bar,  though  nowhere  apparent  in  the  bill,  that  the  plaintiff 
had  been  aware  of  and  had  acquiesced  in  the  substituted 
undertaking.  The  plaintiff's  counsel  then  stated  that  this 
was  the  first  time  that  such  an  allegation  had  been  made, 

{})  12  Beav.,  138 ;  1  Mac.  A  G.,  481.  O  1  Mac-  A  Q.,  487. 
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and  that  it  was  entirely  unfounded.  The  Lord  Chancellor, 
therefore,  ordered  the  appeal  motion  to  be  dismissed  with 
costs."  I  have  a  distinct  recollection  of  tliose  observations, 
because  I  was  counsel  in  that  case  for  the  railway  company, 
and  I  had  no  doubt  that  the  plaintiff  had  acquiesced.  But 
it  is  clear  to  my  mind,  if  Lord  Cottenham  had  been  satisfied 
that  Mr.  Cohen  had  agreed  to  make  *part  of  the  line  [679 
instead  of  the  whole,  ne  would  have  dismissed  the  bill,  in- 
stead of  giving  the  relief  he  did.  Now  what  has  been  the 
conduct  of  Dr.  Sharplev  ?  Prom  the  first  time  of  the  allot- 
ment being  made,  in  May,  1874,  he  knew  of  the  deficiency 
of  the  capital.     Has  he  since  that  time  been  a  concurring 

Earty  to  making  part  of  the  line  instead  of  the  whole  ?  Has 
e  been  a  co!icurring  party  in  employing  the  contractor, 
with  a  knowledge  that  the  contractor  was  to  supply  the 
means,  without  being  a  registered  shareholder?  Because  if 
he  has  been  a  concurring  party  in  that,  it  is  impossible 
for  him  to  sustain  a  bill  in  this  court  to  restrain  these  pro- 
ceedings in  which  he  has  participated,  and  which  he  has  en- 
couraged. 

There  never  has  been  a  more  remarkable  instance  of  this 
than  in  a  case  which  was  before  me  last  year,  Rooper  v.  East 
Norfolk  Tramway  Company^  in  which  the  capital  was  to  con- 
sist of  10, 000  shares  of  £10  each.  1 1  appeared  that  204  shares 
only  had  been  subscribed  for,  that  is,  fifty  shares  by  the  plain- 
tiff and  164  shares  by  other  persons,  the  whole  of  those  snares, 
including  Mr.  Rooper' s,  producing  £2,000  only  ;  the  tram- 
road  had  not  been  commenced ;  it  was  perfectly  clear  there 
was  no  ]^ossibility  of  making  the  tramroad,  no  intention  of 
making  it,  and  it  was  perfectly  plain  to  me  (and,  I  believe, 
equally  so  to  the  Court  of  Appeal)  that  the  only  purpose  to 
wnich  they  were  going  to  apply  Mr.  Rooper' s  £500,  which 
he  was  to  pay  up  on  the 'calls  for  his  shares,  was  to  pay 
their  solicitor's  bill  and  their  secretary's  salary.  I  thought 
then,  and  I  think  still,  that'it  is  a  monstrous  thing  that  a 
man  who  has  subscribed  £500  towards  a  capital  of  £100,000 
to  make  a  great  public  work,  and  after  £2,000  in  the  whole 
only  has  been  subscribed,  and  it  is  obvious  that  the  plan 
cannot  be  carried  into  execution,  should  be  obliged  to  pay 
£500  for  the  solicitor's  bill  and  the  secretary's  salary,  which 
£600  he  subscribed  to  make  a  tramway.  I  therefore  relieved 
Mr.  Rooper.  It  was  urged  upon  me  that  he  had  acquiesced, 
and  that  he  had  received  a  dividend  after  he  knew  some- 
thing of  the  wretched .  state  of  the  companj^  because,  in 
fact,  they  had  paid  dividends  out  of  capital.     I  thought  his 
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knowledge  was  so  imperfect  at  the  time  lie  acqoieaced,  that 
he  was  not  bound  by  that  acquiescence,  and  eo  I  gave  him 
relief;  and  on  going  to  the  Conrt  of  Appeal  Lord  Justice 
680]  James  and  Lord  *Ju8tice  Mellish,  adopting  the  view 
that  he  had  accepted  a  dividend,  which  they  thought  was  a 
very  strong  tiring,  considered  he  was  bound  by  his  acqui- 
escence, and  dismissed  the  bill  with  costs,  and  Mr.  Hooper 
was  bound  to  pay  the  £500,  with  no  possibility  of  the  tram- 
way being  made,  simply  for  the  purpose  of  paying  the  so- 
licitor's costs  and  secretary's  salary.  I  think  the  doctrine 
of  acquiescence  cannot  be  carried  further  than  that  au- 
thority, which  is  the  latest  on  the  subject  that  has  been 
cit«d.    It  is  an  authority  by  which  I  am  bound,  and  which 

S;ovem3  this  case,  if  I  come  to  the  conclusion  that  Dr.  Sharp- 
ey  has  acquiesced  in  part  of  the  railway  being  made,  and 
made  by  the  aid  of  a  contractor  who  has  not  sufficient  cap- 
ital, and  if  I  am  satisfied  that  he  has  concurred  in  the  contract 
entered  into  with  Mr.  Jackson  on  the  3d  of  October,  1874, 
to  make  a  part  of  the  line,  and  has  acquiesced  in  and  ap- 
proved of  that  contract.  The  additional  contract  of  the 
23d  of  April,  1876,  is,  I  think,  only  a  variation  of  the  ori- 
ginal contract,  and  falls  within  that  which  is  sanctioned  by 
the  meeting  of  the  28th  of  March,  1874  ;  and  although  Dr. 
Sharpley  did  not  attend  that  meeting,  I  must  attribute  to 
him  a  knowledge  of  what  took  place,  particularly  as  he  ap- 
plied for  shares  after  the  meeting  had  taken  place.  The  ob- 
ject of  the  meeting  of  the  28th  of  March,  1874,  was  obvious 
to  all  parties,  and  the  statement  in  the  answer  is  that  it  was 
to  consider  the  tlien  position  of  the  company,  and  especially 
with  reference  to  the  contractor  for  constructing  the  railway 
and  works  which  was  then  engaging  the  attention  of  the  di- 
rectors, and  the  amount  of  the  capital  of  the  company 
which  had  been  subscribed  for.-and  to  discuss  the  pros- 

Ject-s  of  the  company.  At  that  meeting  the  defendant 
amea  Wilson  informed  the  shareholders  that  £14,230  had 
up  to  that  time  been  sabscribed  for  in  shares,  and  at  such 
meeting  a  resolution  was  duly  proposed,  seconded,  and 
carried. 

Now,  here  is  the  intimation  that  only  £14,220  out  of 
£96,000  had  up  to  that  time  been  subscribed  for.  Tliere  is 
evidence  that  Dr.  Stmrpley  had  a  report  of  that  meeting, 
J  must  have  known  of  it.  Indeed,  he  does  not  pre- 
0  say  that  he  did  not  know  it,  and  he  is  as  much 
by  the  proceedings  of  that  meeting,  in  my  opinion, 
enad  been  personally  present.     Then  this  resolution 
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was  passed,  "That  this  meeting  expresses  its  *entire  [681 
confidence  in  the  directors,  and  leaves  all  matters  of  detail 
in  their  hands."  Therefore,  here  is  Dr.  Sharplev,  with  a 
knowledge  that  only  one-seventh  of  the  capital  had  been 
subscribed,  acquiescing  in,  concurring  in,  and  recommend- 
ing the  proceeding  with  the  construction  of  the  railway 
with  one-seventh  of  the  capital^  and  he  now  comes  forward, 
and  says  that  because  the  prospectus  states,  "If  no  allot- 
ment be  made,  the  deposit  wUl  be  returned  in  full,"  there- 
fore he  has  now  a  right  to  have  his  money  returned  to  him, 
and  his  name  taken  off  the  register  of  shareholders.  That 
was  a  right  which  was  vested  in  him  on  the  38th  of  March, 
1874.  On  that  day  he  might  have  said,  "  I  am  now  informed 
that  only  one-seventh  of  the  capital  is  subscribed  for.  You 
cannot,  therefore,  exercise  your  borrowing  powers,  and  it  is 
nothing  less  than  madness  to  attempt  to  construct  this  rail- 
way, it  is  ridiculous  to  do  so."  That  would  have  been  a 
rational  course  for  a  man  in  his  position  to  have  taken  at  that 
time,  and  the  whole  thing  would  have  been  put  an  end  to. 

However,  the  question  1  have  to  decide  is,  whether,  in  this 
suit  of  Dr.  Sharpley,  I  can  grant  an  injunction  against  the 
company  to  prevent  them  from  doing  these  very  things 
which  he  has  sanctioned  their  doing. 

Now,  with  regard  to  the  contract  of  the  3d  of  October, 
1874,  with  Mr.  Jackson,  Dr.  Sharpley  seems  to  have  made 
no  inquiry  at  that  time,  and  by  the  evidence,  I  must  con- 
sider that  he  is  bound  by  this  contract ;  and  although  there 
is  not  the  same  evidence  of  his.  j)ersonally  being  bound  by 
the  second  contract,  yet  there  is  a  resolution  passed  by 
which  he  is  duly  informed  that  the  details  are  left  to  the 
directors,  in  whom  he  and  all  other  shareholders  had  entire 
confidence.  Therefore,  he  has  acquiesced  in  the  making  of 
the  contract  by  the  agreement  of  1876,  which  is  a  sanction 
of  what  the  directors  have  done  on  the  authority  of  Hooper 
V.  Bdst  Norfolk  Tramway  Company,  and  the  other  author- 
ities cited  by  Mr.  Higgins,  namely,  the  cases  of  Denton  v. 
Macniel  ('),  Hallows  v.  Fernie  ('),  Kennedy  v.  Panama, 


New  Zealand  and  Australian  Mail  Company  Q,  Ashley^  s 

''Rail- 

Cairns  lays  down  the  rule  that  the  plaintiff  there  had  a  per- 


Case  Q,  and  the  case  of  ScHoley  v.  Central  *Jiail-    [682 
way  Company  of  Venezuela  (').    In  the  last  case,  Lord 


fectly  clear  and  a  good  case  if  he  haa  come  in  time,  that  is,  if 
he  had  filed  his  bul  as  soon  as  he  read  the  report,  ,but  as  he 

(')  Law  Rep.,  2  Eq.,  862.  (*)  Law  Rep.,  9  Eq.,  268. 

if)  Law  Rep.,  8  Oh.,  467.  C)  Law  Rep.,  9  Eq.,  266  n. 

O  Law  Rep.,  2  Q.  B.,  680. 

17  Eng.   Rep.       87 
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delayed  doin^  so  for  three  months,  it  was  too  late,  and  the 
bill  was  dismissed. 

Then,  on  the  23d  of  March,  1875,  I  have  Dr.  Sharpley 
attending  a  meeting,  in  which  it  is  plain  that  the  whole  cir- 
cumstances of  the  company  were  brought  forward.  There 
had  been  a  report  of  the  directors  recommending  the  pro- 
ceeding with  tliis  railway.  "It  having  been  moved.  That 
the  report  of  the  directors  be  adopted,  and  a  fall  discussion 
having  taken  place,  an  amendment  was  moved  by  Mr.  J.  G. 
Smith,  and  seconded  by  Mr.  Sharpley,  that  the  adoption  of 
the  report  of  the  directors  be  adjourned  in  order  that  the 
shareholders  might  have  further  details  of  expenditure." 
That  is  the  view  of  Dr.  Sharplev,  that  they  must  have  fur- 
ther details  of  expenditure.  What  expenditure?  An  ex- 
penditure at  a  time  when  only  one-fifth  or  one-sixth  of  the 
capital  was  subscribed,  and  he  was,  thei*efore,  sanctioning 
that  expenditure  going  on.  '*  The  amendment  having  been 
put  to  tne  meeting,  it  was  declared  not  to  have  been  carried, 
and  the  original  proposition  having  been  then  put,  was  de- 
clared to  havel  been  carried  by  a  large  majority.  The  meet- 
ing having  proceeded  to  the  election  of  the  directors,  it  was 
moved  that  Mr.  Frederick  Heritage  be  a  director  of  the 
company,  and  Mr.  Heritage  was  declared  to  have  been  duly 
elected."  Now  it  is  perfectly  clear  that  Mr.  Herita^  was 
the  solicitor  of  Mr.  Jackson,  the  contractor ;  and  it  is  also 
clear  that  Mr.  Heritage  had  no  other  claim  to  be  a  director 
of  this  company  than  that  of  being  Mr.  Jackson's  solicitor. 
To  my  mind  it  is  plain  that  Mr.  Jackson  had  made  this 
stipulation:  ^'lam  to  find  the  capital.  I  am  to  find  the 
material  with  which  to  do  the  work  for  £98,000,  and  in 
order  that  my  interests  may  be  duly  protected,  I  must  have 
a  director  on  the  board."  Whom  does  he  select?  His 
solicitor,  Mr.  Heritage.  What  could  Dr.  Sharpley  suppose 
about  this  ?  Why  does  Dr.  Sharpley  concur  in  appointing 
Mr.  Heritage  a  director?  Only  because  he  knew  tnat  Mr. 
Jackson  had  entered  into  this  contract,  and  had  stipulated 
683]  that  Mr.  Heritage  ^should  be  a  director.  There- 
fore, so  late  as  March,  1875,  we  have  him  concurring  in  the 
proceedings  which  he  now  seeks  to  stop.  I  agree  very 
much  with  what  Mr.  Higgins  has  said,  that  such  an  amount 
of  .acquiescence  has  seldom  been  brought  forward  in  any 
case  as  there  is  here  against  Dr.  Sharpley.  That  brings  us 
down  to  the  23d  of  March,  1875,  and  from  that  time  Dr. 
Sliarpley  appears  to  have  been  acquiescent.  He  does  not 
appear  to  have  taken  any  further  part,  but  to  have  remained 
silent.    Did  he  give  any  notice  to  his  co-adventurers  what 
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his  views  were  ?  Did  he  warn  them  not  to  go  on  ?  The  bill 
has  never  been  amended,  and  there  is  no  contradiction  to 
this  statement  in  the  answer.  "The  plaintiff  never  before 
the  filing  of  the  bill  in  this  suit  applied  to  the  defendant 
company,  or  to  the  directors  thereot,  to  remove,  and  the  de- 
fendant company  was  not  asked  to  remove,  his  name  from 
the  register  of  shareholders  in  the  said  company,  or  to 
repay  the  plaintiff  the  said  sum  of  £90.  It  is  not  known  to 
the  defendant  company'that  they  have  any  power  to  remove 
the  plaintiff's  name  from  the  said  register,  or  to  repay  him 
the  said  sum  of  £90,  even  if  they  were  desirous  to  do  so. 
Under  the  circumstances  aforesaid,  we  respectively  cannot, 
as  to  our  belief  or  otherwise,  say  whether  the  defendant 
company  do  or  do  not  refuse  to  remove  the  plaintiff's  name 
from  the  said  register,  or  whether  or  not  to  repay  him  the 
said  sum  of  £90.^'  But  the  material  statement  is,  that  hav- 
ing acquiesced  in  the  proceedings  on  the  23d  of  March, 
1875,  with  a  view  of  carrying  Mr.  Jackson's  contract  into 
execution,  he  makes  no  further  objection,  but  remains  quiet 
and  allows  them  to  go  on ;  and  thereby  again  acquiesces  in 
their  proceedings.  iBut  when  an  action  is  brought  against 
him  for  calls,  then,  in  order  to  restrain  that  action,  he  iiles 
his  bill. 

I  have  not  had  anvthing  read  to  show  that  he  ever  pro- 
tested against  the  calls.  The  persons  connected  with  this 
company  are,  I  believe,  a  most  respectable  body  of  gen- 
tlemen; and  Mr.  Wilson,  who  has  been  cross-examined, 
gave  his  evidence  in  a  manner  entirely  satisfactory  to  my 
mind.  A  very  intelligible  statement  has  been  made  by  him 
and  by  others.  And  although  I  c[uite  agree  with  what  has 
been  said  about  this  company  going  on  without  a  sufficient 
capital,  yet  I  am  quite  satisfied  that  everything  they  have 
done  has  been  honestly  intended  to  be  done  by  them; 
*and  that  they  honestly  believe  that  the  railway  [684 
will  be  beneficial,  and  that  they  hope  to  carry  it  out  and 
construct  it.  But  here  you  have  Dr.  Sharplev,  after  the 
meeting  of  the  23d  of  March,  identifying  himself  with  these 
proceedings,  and  lying  by  without  saying  a  word  and  with- 
out taking  any  steps  either  by  himself  or  by  his  solicitor, 
Mr.  Mason,  although  Mr.  Mason  is  a  very  zealous  solicitor. 
Why  did  not  Mr.  Mason  write  a  letter  to  the  company  say- 
ing, ''If  any  further  attempt  be  made  to  press  my  client  for 
calls,  he  will  resist  it."  Why  did  he  lie  by  all  this  time 
until  an  action  is  brought  for  calls  t  It  is  then  for  the  first 
time  you  have  a  bill  filed  with  this,  statement  in  it — that  he 
was  induced  to  take  the  shares  by  fraud.    All  that  must  be 
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taken  into  aocoant  in  considering  his  conduct.  In  my 
opinion  he  would  have  been  entitled  to  succeed  if  it  had  not 
been  for  the  acts  of  acquiescence ;  but  in  consequence  of 
the  acts  of  acquiescence  I  am  of  opinion  he  has  entirely  lost 
his  right  to  succeed.  I  therefore  think  the  bill  has  miled, 
and  has  been  a  very  great  mistake.  I  think  the  acts  of  Dr. 
Sbarpley,  and  the  manner  in  which  he  has  concurred  in 
these  proceedings  for  so  long  a  time,  beginning  with  the 
application  for  snares  in  December,  1873,  and  carried  down 
to  March,  1875,  after  he  had  concurred  with  his  neighbors, 
who  I  will  assume  to  be  friends  of  his  in  the  town  of  JLouth, 
have  disentitled  him  to  any  relief  in  this  suit.  Although  I 
was  at  first  impressed  with  the  idea  that  there  were  a  great 
many  shareholders  who  concurred  with  him  in  the  course 
he  has  taken,  it  now  turns  out,  and  it  has  not  been  contra- 
dicted, that  there  are  only  shareholders  interested  in  twenty- 
seven  shares,  in  other  words,  representing  i6270,  who  are 
now  resisting  the  payment  of  calls. 

I  am  of  opinion,  on  the  whole,  that  the  relief  must  be 
refused ;  that  judgment  must  be  entered  for  the  defendanta ; 
that  the  bill  ought  not  to  have  been  filed,  and  that  it  must 
now  be  dismissed  with  costs. 


The  plaintiff  app'ealed  from  this  decision,  and  the  appeal 
came  on  to  be  heard  on  the  31st  of  March,  1876. 

Olasse,  Q.C.,  and  JVaMer^  for  the  appellants,  urged  the 
same  a^uments  as  below. 

685]    *  Biggins  J  Q.C.,  and  Onslow^  for  the  company,  were 
not  called  upon. 

James,  L.J.:  Looking  at  the  nature  of  the  bill  and  the 
facts  admitted  on  both  sides,  there  is  no  ground  for  inter- 
fering with  the  decision  of  the  Vice- Chancellor.  The  case 
made  bv  the  bill  is  that  the  plaintiff  was  induced  to  take 
shares  by  misrepresentations  contained  in  the  prospectus 
and  in  a  letter  of  the  secretary.  That  is  the  plaintiff's  case. 
The  Vice-Chancellor  held  that,  assuming  this  to  be  so — 
assuming,  in  the  plaintiff's  favor,  that  tne  misrepresenta- 
tions were  of  such  a  character  as  the  plaintiff  alleged — no 
relief  could  be  granted,  because  the  plaintiff,  after  he  knew 
what  the  company  had  done,  what  it  was  doing,  and  what 
it  was  able  to  do,  acted  as  a  shareholder,  attend^  meetings 
of  the  committee,  and  for  months  continued  to  act  as  a 
shareholder  with  full  knowledge  of  every  circumstance  enti- 
tling him,  if  he  ever  was  so  entitled,  to  oe  relieved  from  his 
shares.  If  a  man  claims  to  rescind  his  contract  to  take 
shares  in  a  company  on  the  ground  that  he  has  been  in- 
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duced  to  enter  into  it  by  misrepresentation,  be  must  rescind 
it  as  soon  as  he  learns  the  facts,  or  else  he  forfeits  all  claim 
to  relief.  It  is  argued  that  the  plaintiff  ought  not  to  remain 
liable  to  jjay  calls  because  the  company  are  illegally  apply- 
ing them  in  making  part  of  the  line  without  any  intention 
to  make  the  rest.  That  is  not  the  case  made  by  the  bill, 
which,  to  obtain  relief  on  this  ground,  ought  to  have  been 
framed  in  the  same  kind  of  way  as  that  in  Cohen  v.  Wilkin- 
son{^)\  and  it  would  have  been  difficult  for  the  plaintiff, 
after  his  being  present  at  and  concurring  in  the  proceedings 
of  meetings  at  which  resolutions  were  passed  for  making 
part  only  of  the  line,  to  obtain  relief  even  on  a  bill  so  framed. 

Mellish,  L.  J,,  and  Baggallay,  J.  A.,  concurred. 

Solicitors  for  plaintiff :  Collyer-BristoWy  Withers^  &  Mus- 
sell. 
Solicitor  for  defendants :  R.  Dickson. 

(1)  1  Mac.  A  G.,  481. 


[2  Cbancefy  DivisioD,  692.] 
M.R.,  March  1,  14,  16,  22,  1876. 

*Broder  V.  Saillakd.  [692 

[1874    B.     855.] 
Nuisance — Artificial  Work — Injunction — Noise — Damp, 

The  occupier  of  a  house  is  liable  for  allowing  the  continuance  on  his  premises  of 
any  artificial  work  which  causes  a  nuisance  to  a  neighbor,  even  though  it  has  been 
put  there  before  he  took  possessioa 

In  a  suit  by  the  owner  and  occupier  of  a  house  agidnst  the  occupier  of  an  adjoin- 
ing house,  oomplainine  of  noise  from  the  defendant's  stable  and  of  damp  from  an 
artificial  mound  on  which  it  stood  : 

Heldf  that  the  plaintiffs  were  entitled  to  an  injunction  to  prevent  the  defendant  from 
keeping  horses  in  his  stable  so  as  to  be  a  nuisance ;  and  that  the  defendant  was  also 
liable  ror  not  preventing  the  damp  from  going  through  the  plalntiflGs'  waU. 

The  object  of  this  suit  was  to  restrain  an  alleged  nnisance 
to  the  plaintiffs'  honse  occasioned  by  damp  from  the  adjoin- 
ing staoles  of  the  defendant,  and  from  the  noise  occasioned 
by  the  defendant's  horses. 

The  bill  was  originally  filed  in  1874,  by  J.  L.  Broder  and 
W.  K.  Broder,  who  were  the  legal  owners,  as  trustees  under 
a  will,  and  also  beneficial  owners  of  the  house  No.  11  St. 
George's  Terrace,  Regent's  Park  Road.  The  defendant  was 
the  occupier  of  the  adjoining  house,  called  Hill  View,  on 
the  western  side  thereof.  It  was  erected  some  years  before 
the  suit  was  instituted,  while  the  plaintiffs'  house  was  let  to 
one  G.  Mills.     The  stables  belonging  to  it  were  built  almost 
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against  the  flank  wall  of  the  plaintiffs'  house,  upon  a  mound 
of  earth  which  was  raised  to  a  considerable  height  against 
the  said  wall,  which  wall  was  not  a  party-wall. 

In  1874,  the  former  tenancy  of  No.  11  St.  George's  Terrace, 
having  come  to  an  end,  an  agreement  was  entered  into  be- 
tween Messrs.  Broder  and  J.  M.  Milner  for  a  lease  of  the 
house,  and  while  the  lease  was  being  prepared  Milner  entered 
into  possession  of  the  house,  when,  according  to  the  allegation 
in  the  bill,  he  discovered  that  the  defendant's  stables  created 
a  nuisance  which  rendered  the  house  uninhabitable.  The 
plaintiffs  alleged  that  they  were  not  previously  aware  of 
such  nuisance. 

The  9th  paragraph  of  the  bill,  as  originally  framed,  was 
693]  as  *follows:  "The  wall  of  the  said  stables  is  built 
very  near,  but  not  actually  touching,  the  outer  wall  of  the 
said  messuage  No.  11  St.  George's  Terrace,  and,  in  con- 
sequence, the  rain  being  driven  in  and  lodging  between  the 
two  walls,  and  the  moisture  from  the  ground  not  being  able 
to  evaporate,  the  damp  soaks  into  the  wall  of  the  said  mes- 
suage, and  the  dampness  so  caused  has  destroyed  the  pa- 
pering in  the  hall  of  the  said  messuage,  and  is  gradually 
rotting  away  the  wall  adjoining  the  srid  stables." 

The  bill  was  twice  amended,  and  the  second  time  by  spe- 
cial leave  of  the  court,  when  the  following  paragraph  was 
substituted:  " The  said  stables  are  built  as  aforesaid  on  a 
mound  of  earth  heaped  to  a  great  height  against  the  outer 
wall  of  the  said  messuage,  11  St.  George's  Terrace,  and  the 
wall  of  the  stables  touches,  or  almost  touches,  the  wall  of 
the  house.  The  drainage  and  moisture  from  the  stables 
and  rain  soaks  into  the  earth  on  which  they  are  built,  and 
from  these  causes  the  damp  soaks  into  the  wall  of  the 
said  messuage,"  &c.  Before  the  earth  was  heaped  up  and 
the  stables  built  against  the  said  wall,  it  was  perfectly  dry 
and  sound. 

The  bill  then  alleged  as  follows :  "A  far  worse  nuisance, 
however,  is  caused  by  the  constant  noise  arising  from  the 
stamping  and  kicking  of  the  horses,  the  rattling  of  the  ropes 
and  chains  and  blocks  against  the  ring-bolts  and  mangers, 
the  rolling  and  cleaning  of  carriages,  and  the  other  noises 
inevitable  in  a  stable  of  considerable  size  as  this  is,  which 
cause  the  greatest  discomfort  and  annoyance  to  the  inmates 
of  the  said  messuage.  The  noise  and  other  annoyances  are 
worst  at  night  and  in  the  early  morning,  and  are,  in  fact,  so 
intolerable  that  the  said  J.  M.  Milner,  though  very  desirous 
of  completing  his  bargain,  finds  that  it  is  impossible  for  him 
to  continue  to  occupy  the  house.     His  wife,  who  is  in  deli- 
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cate  health,  has  been  compelled  to  leave,  and  he  has  given 
the  plaintiffs  notice  that  unless  the  naisance  is  abated  he  will 
be  compelled,  at  any  cost,  to  refuse  to  take  a  lease  of  the 
said  messuage  and  premises." 

It  appeared  from  the  correspondence  set  out  in  the  bill 
that  the  house  and  stables  occupied  by  the  defendant  were 
built  some  time  before  he  entered  into  possession. 

*The  bill  prayed  that  the  defendant,  his  servants  [694 
and  agents,  might  be  restrained  from  so  using  the  stables 
adjoining  No.  11  St.  George's  Terrace,  and  from  permitting 
the  same  to  continue  in  such  a  state  as  to  occasion  an^  nui- 
sance or  annoyance  to  the  occupiers  for  the  time  being  of 
the  said  messuage  and  premises,  or  to  occasion  any  damage 
to  the  fabric  of  the  said  messuage,  and  for  consequential 
relief. 

The  defence  raised  was  that  the  alleged  nuisance  from  the 
noise  of  the  horses  was  greatly  exaggerated,  and  that  the 
defendant  could  not  be  answerable  for  any  injury  arising 
from  the  damp  from  his  stables  which  were  erected  before 
he  came  into  possession. 

Affidavits  having  been  filed  on  behalf  of  the  plaintiffs  and, 
defendant,  the  case  came  on  for  hearing  on  the  1st  of  March, ' 
1876. 

Roxburgh^  Q.C.,  and  Whitehorne^  for  the  plaintiffs. 

Southgate^  Q.C,  Pliilhrick^  Q.C.,  and  Romer^  for  the  de- 
fendant, took  an  objection  to  the  frame  of  the  suit  that  the 
Messrs.  Broder  were  not  the  proper  parties  to  sue,  inasmuch 
as  the  alleged  injury  was  of  a  temporary  nature,  and  did 
not  affect  the  inheritance,  and  that  the  occupier,  J.  M.  Mil- 
ner,  was  really  the  person,  if  any,  who  was  aggrieved. 

Jessel,  M.R.,  gave  leave  to  amend  the  bill  by  adding 
Milner  as  co-plaintiff.  His  Lordship  also,  with  the  consent 
of  both  parties,  appointed  Mr.  Edward  I' Anson,  architect, 
as  special  referee,  in  the  following  form : — 

That  it  be  referred  to  Mr.  Edward  F  Anson,  of  Lawrence  ' 
Pountney  Lane,  in  the  city  of  London,  special  referee,  to 
survey  and  to  inspect  plaintiffs'  and  defendant's  premises 
respectively,  and  the  premises  adjoining  thereto  respect- 
ively, and  to  report  whether  or  not  the  plaintiffs'  premises 
are  affected  by  noise  arising  or  coming  from  the  defendant's 
stables  as  ordinarily  used  by  the  defendant,  and  if  so,  then 
in  what  manner  and  to  what  extent  and  how  the  same  is 
caused  or  arises ;  and  to  report  whether  or  not  the  plaintiffs' 
premises  are  or  are  likely  to  be  affected  by  the  drainage 
coming  from  the  defendant's  stables  as  at  present  used, 
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695]  *and  if  so,  to  what  extent,  in  what  manner,  and  how 
the  same  is  caused  or  arises.  In  making  the  above  report 
the  quality  and  nature  of  the  construction,  the  present  state, 
the  position  of  the  plaintiffs'  and  defendant's  premises,  and 
the  nature  and  composition  of  their  foundation,  and  the 
ground  on  which  they  stand  respectively,  are  to  be  consid- 
ered and  reported  on.  Re^rd  is  also  to  be  had  to  the  sur- 
rounding levels  and  adjoining  premises,  and  for  the  purpose 
of  making  his  report  thereon  tne  said  Edward  I' Anson  is  to 
be  at  liberty  to  direct  all  such  reasonable  works  and  things 
on  the  plaintiffs'  and  defendant's  premises  to  be  done  as  ne 
shall  consider  necessary ;  and  the  said  Edward  I' Anson  is 
to  be  at  liberty  to  refer  to  model,  plans,  and  sections,  and 
to  bill  and  answer,  of  which  copies  are  to  be  supplied,  it 
being  understood  that  such  reference  is  to  bind  neither  party 
by  way  of  admission ;  and  for  the  purpose  of  the  said  in- 
quiry the  said  Edward  I' Anson  is  to  oe  attended  by  one 
solicitor  and  by  one  surveyor,  to  be  appointed  by  the  plain- 
tiffs and  defendant  respectively ;  and  the  said  Edward 
F  Anson  is  to  attend  his  Lordship  on  the  sitting  of  this  court 
on  the  14th  of  March ;  and  that  the  cause  do  stand  over 
'until  the  said  14th  of  March. 


March  14.  Mr.  I' Anson  having  made  his  report,  which, 
BO  far  as  material,  is  referred  to  in  the  judgment,  the  case 

Erooeeded,  and  witnesses  were  examined  on  both  sides, 
[ilner  deposed  that  the  rest  of  himself  and  his  family  at 
night  was  materiallv  disturbed  by  the  noise  of  the  horses 
in  the  adjacent  stables. 

As  to  the  damp,  the  plaintiffs  adduced  evidence  to  show 
that  it  was  occasioned  in  some  degree  by  leakage  from  the 
soil  pipe  of  the  privy  in  the  defendant's  stahles,  and  partly 
from  the  fact  of  the  stables  being  erected  on  a  mound  of 
made  earth,  more  porous  than  the  surrounding  soil,  through 
which  the  wet  percolated  to  the  plaintiffs'  wall. 

The  defendant  endeavored  to  show  that  the  percolation 
arose  from  the  porous  nature  of  the  bricks  of  which  the 
plaintiffs'  wall  was  built.  This,  however,  Mr.  F  Anson  con- 
sidered not  to  be  the  case. 

696]      *The  general  effect  of  the  evidence  appears  from 
the  judgment. 

Roxburgh^  Q.C.,  and  Whitehorne^  for  the  plaintiffs:  The 
defendant  is  liable  for  any  nuisance  whatever  on  his  premises 
which  seriously  ii^conveniences  the  occupiers  of  No.  11  St. 
George' s  Terrace, 
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In  Ball  V.  HayO  the  Court  of  Appeal  held  that  the  occu- 
pier of  a  house  could  be  restrained  from  permitting  the  con- 
tinuance of  a  nuisance  to  the  occupier  of  the  neighboring 
house  occasioned  by  the  noise  of  horses  on  the  ground  floor 
which  he  used  as  a  stable,  although  horses  had  been  kept 
there  previously  to  his  occupation. 

In  J^reni  v.  Hadd-on  (')  it  was  held  that  the  lessee  of  a  mill 
which  was  a  nuisance  to  a  neighboring  owner  was  liable  in 
an  action. 

As  to  the  damp,  the  evidence  shows  that  it  is  occasioned 
partly  by  the  soil  pipe  of  the  privy  of  the  defendant's  sta- 
bles being  broken,  and  partly  oy  the  stables  being  erected 
on  a  mound  of  made  earth  at  a  higher  level  than  the  defen- 
dant's house.  As  regards  the  former,  the  defendant  is 
clearly  liable,  and  so  far  as  the  damp  arises  from  the  latter 
cause,  he  is,  we  submit,  also  liable. 

In  White  v.  Jameson  (')  yonr  Lordship  held  that  where* 
the  occupier  of  lands  granted  a  license  to  another  to  do  cer- 
tain acts  on  the  land,  and  the  licensee  in  doing  them  com- 
mitted a  nuisance,  the  occupier  might  be  made  a  defendant 
in  a  suit  to  restrain  the  nuisance.  On  the  same  principle 
the  defendant  is  liable  in  respect  of  any  nnisance  which  h6 
allows  to  continue,  by  whomsoever  caused. 

Sovihgate^  Q.C.,  PhUbrick^  Q.C.,  and  RoTner^  for  the  de- 
fendant :  The  case  of  Ball  v.  Ray  does  not  apply,  for  there 
is  no  evidence  here  of  noise  arising  from  the  horses  in  the 
defendant's  stables  sufficient  to  justify  the  interference  of 
the  court. 

*As  to  the  damp,  the  fact  of  some  predecessor  in  [697 
title  of  the  defendant  having  erected  the  stables  on  a  mound 
of  made  earth  on  a  higher  level  than  the  plaintiffs'  house  can- 
not make  the  defendant  answerable.  A  man  cannot  be  liable 
in  such  a  case  for  acts  which  he  has  not  done,  or  which  he 
has  not  himself  permitted  others  to  do,  as  in  White  v.  Jame- 
s(m{*). 

In  Gaunt  v.  Fynney{^\  where  there  was  only  a*  small 
amount  of  annoyance  in  a  case  between  the  owners  of  ad- 
joining houses,  and  it  was  proved  to  have  existed  a  long 
time,  the  court  refused  to  interfere. 

In  this  case  the  evidence  on  both  points  fail  to  support 
the  plaintiff's  contention,  and  even  assuming  the  nuisance 
to  exist,  the  plaintiffs  have  no  remedy  against  the  defen- 
dant. 

P)  Law  Rep.,  8  Ch.,  467.  •  (*)  Law  Rep.,  18  Eq.,  803. 

(«)  Cro.  Jac.,  565.  (*)  Law  Rep.,  8  Ch.,  8. 

(S)  Law  Rep.,  18  £q.,  803. 

17  Eng.  Rep.     •  88 
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Jessel,  M.R.,  after  some  remarks  about  conflicting  state- 
ments in  the  evidence,  continued : 

The  position  of  the  defendant  is  a  remarkable  one.  The 
original  plaintiffs  were  the  owners  of  a  house  in  St  George's 
Terrace,  rrimrose  Hill.  The  defendant  is  the  lessee  of  the 
house  standing  immediately  above  the  plaintiffs'  house. 
He  is  in  a  very  unfortunate  position.  He  has  taken  a  house, 
with  a  stable  adjoining,  at  a  high  rent,  and  on  the  usnal 
terms.  He  has  literally  done  nothing ;  what  he  may  have 
omitted  to  do  I  may  come  to  presently ;  but  he  has  done 
nothing  at  all  except  to  occupy  the  house  and  stables  in  the 
usual  way,  and  he  finds  himself,  no  doubt  to  his  great  an- 
noyance, defendant  to  a  Chancery  suit.  On  the  other  hand, 
the  original  plaintiffs  seem  to  be  trustees  for  some  persons 
of  this  house ;  they  find  their  house  seriously  injured,  as 
they  consider,  by  damp,  and  not  unreasonably,  for  the  in- 
;jury  seems  to  be  considerable.  Thev  find  their  tenant 
threatening  to  go  away  on  account  of  the  damp,  and  on  ac- 
count of  the  noise  which  was  inflicted  upon  him  by  the 
horses  in  the  defendant's  stables.  And,  thinking  they  were 
not  very  likely  to  get  another  tenant,  they  instituted  this 
gttit  to  protect  the  property  of  which  they  were  trustees. 

The  complaints  are  two.  The  first  complaint  is  that  of 
noise.  The  plaintiffs  say  the  noise  is  so  great  caused  by  the 
698]  horses  in  *the  defendant's  stables, as  to  prevent  the 
ordinary  comfortable  use  and  enjoyment  by  a  tenant  of 
the  plaintiffs'  house. 

On  the  case  being  opened  there  was  an  objection  made 
that  the  house  owners  could  not  be  properly  plaintiffs  in 
such  a  case,  the  noise  being  a  temporary  one  caused  by  the 
horses,  which  might  cease  at  any  moment  when  the  horses 
were  withdrawn.  As  that  has  some  bearing  on  the  question 
of  costs,  I  must  sav  what  I  did  on  that  occasion.  Thinking, 
as  I  do,  that  the  objection  was  a  valid  one,  according  to  the 
cases  of  Mott  v.  ShooTJbredi^)  and  Jones  v.  ChappeUi^)^  I 
gave  the  plaintiffs  leave  to  amend  by  adding  as  co-plaintiff 
the  tenant  of  the  house,  which  they  did.  I  must  consider 
that  as  having  some  bearing  on  the  (Question  of  c6sts,  for  if 
that  were  the  only  ground  of  complaint,  and  they  had  come 
here  with  a  wrong  plaintiff,  it  would  be  very  difficult  ^o 
make  the  defendant  pay  costs,  he  being  right  up  to  the  mo- 
ment of  amendment. 

The  next  ground  of  complaint  is  damp.  The  plaintiff's 
bill,  as  orignally  framed,  alleged  as  follows :  [His  Lordship 
then  read  the  9th  paragraph  of  the  original  bill,  and  con- 

(«)  Law  Rep.,  20  Eq.,  22.  (»)  Law  Rep.,  20  Eq.,  589. 
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tinued :]  That  complaint,  I  believe,  is  wholly  unfounded. 
It  turns  out  on  investigation  that  the  two  walls  practically 
touch,  that  there  is  a  sort  of  roof  covering  the  interstice  be- 
tween the  walls,  and  that  no  damp  can  get  through  that 
way.  Therefore,  so  far  as  the  original  bill  was  concerned, 
the  defendants  would  have  had  a  defence  on  the  ground 
that  that  was  not  the  thing  which  caused  the  mischief. 

The  bill  has  been  amended  twice,  and  the  last  time  by 
special  leave.  I  think  it  is  the  duty  of  the  court  to  avail 
itself  of  the  means  placed  at  its  disposal  by  the  new  act  of 
Parliament,  and  to  allow  amendments  with  a  liberal  hand, 
so  as  to  really  put  the  facts  in  issue.  But,  at  the  same  time, 
in  doing  this  when  those  amendments  cause  a  new  case  to 
be  made,  that  is,  a  new  case  which  the  defendant  had  not 
his  attention  drawn  to  before,  I  think  it  ought  somewhat  to 
influence  the  costs. 

The  bill  as  amended  put  it  thus :  [His  Lordship  then  read 
the  passage  from  the  amended  bill  before  set  forth.] 

There  is  a  third  question,  which  I  niust  mention  with  re- 
gard to  the  costs,  because,  as  a  rule,  I  make  the  costs  follow 
the  result,  and  unless  I  find  there  are  special  and  pe- 
culiar reasons  I  shall  *always  do  so.  The  third  [6&9 
ground  is  this :  It  is  a  case  of  peculiar  hardship  as  regards 
the  defendant.  As  I  said  before,  he  has  done  next  to  noth- 
ing. The  only  act  of  omission  you  can  charge  him  with  is 
that,  on  investigation,  it  turns  out  (a  thing  which  of  course 
he  did  not  know)  that  the  soil  pipe  in  the  stables  was  broken, 
and  that  a  considerable  leakage  c^me  from  that  and  leaked 
through  the  earth,  and  increased  the  dampness  of  the  plain- 
tiflfs'  wall,  and  no  doubt  increased  very  much  the  offensive- 
ness  of  the  dampness.  Beyond  that  he  has  done  nothing 
directly  or  indirectly,  and  1  must  say  it  is  a  case  of  extreme 
.  hardship  against  him  ;  and  I  think,  in  considering  costs, 
the  question  of  hardship  is  not  wholly  irrelevant.  It  is 
quite  irrelevant  on  a  question  of  law,  and  it  has  always  been 
so  treated  by  me ;  but  on  the  question  of  costs  I  do  not 
think  it  is  quite  to  be  overlooked.  Therefore,  while  I  give 
my  judgment,  as  I  am  bound  to  do,  against  him,  I  do  not 
intend  to  make  it  a  judgment  with  costs. 

The  remaining  facts  of  the  case  are  very  few,  but  I  am  of 
opinion  that  it  is  shown  tliat  when  the  original  house  of  the 
plain tiflfs  was  built,  what  is  called  the  made  earth  on  the 

Elan  was  not  there.  I  have  as  regards  that  the  evidence  of 
[r.  Moore,  the  architect  who  superintended  the  building. 
I  have  also  the  presumption  of  circumstances,  for  I  think 
it  is  extremely  likely  that  what  is  called  the  dry  area  was 
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built  up  to  the  surface,  as  the  architect  says  it  was,  and  it 
therefore  appears  to  me  to  be  fairly  proved,  and  also  fairly 
inferred,  that  made  earth  was  not  there.  I,  therefore,  have 
come  to  the  conclusion,  that  the  defendant,  or  rather  his 
predecessors  in  title,  for  he  certainly  did  not  do  it,  put  the 
made  earth  there.  That  made  earth,  therefore,  is  an  arti- 
licial  erection,  or  artificial  work.  That  is  the  first  conclu- 
sion I  come  to  on  the  question  of  fact. 

The  second  conclusion  I  come  to  on  the  question  of  fact 
is,  that  if  the  made  earth  had  not  been  there,  and  if  the 
soil  pipe  had  not  been  broken,  the  dampness  in  question 
would  not  have  arisen ;  in  other  words,  I  consider  the  damp- 
ness to  arise  from  the  contiguity  of  the  made  earth,  and 
the  nature  of  it  to  be  altered,  and  the  extent  of  it  to  be 
increased,  as  Mr.  T  Anson  says,  by  the  defect  in  the  soil 
pioe.  The  result  is,  that  the  defendant  must  be  held  liable. 
700]  As  I  understand,  in  the  case  of  the  soil  pipe  there  *is 
no  question  about  it,  but  as  regards  the  wet,  where  does  the 
wet  come  from  2  I  have  no  doubt  it  comes  in  part,  if  not 
entirely,  from  the  water  used  in  washing  the  horses,  and  so 
on,  for  a  great  deal  of  water  is  used  m  stables.  It  was 
suggested  to  me  it  might  come  from  the  rain,  and  therefore 
that  word  was  put  in  the  bill ;  but  it  appears  to  me  the  most 
probable  origin  of  the  water  is^the  water  used  in  the  stable. 
But  however  it  comes,  if  it  comes  through  an  artificial  work 
which  collects  it,  in  the  nature  of  a  large  artificial  sponge, 
which  absorbs  it  and  keeps  it  together,  until  it  oozes  out  by 
reason  of  the  nature  of  the  sponge,  it  appears  to  me  I  have 
to  say  that  an  artificial  work,  a  work  made  by  man,  is  a 
work  which  if  it  causes  a  nuisance  Is  a  thing  for  which  the 
owner  of  the  land  is  responsible.    That  is  wnat  it  comes  to. 

Now  Mr.  Campbell,  who  was  examined  on  other  points, 
also  said,  as  regards  this  made  earth,  of  course  it  would 
give  away  water  in  a  very  different  manner  from  virgin  clay 
which  had  never  been  disturbed,  and  he  does  confirm  the 
view  1  should  have  taken  independently  of  his  evidence, 
that  the  made  earth  was  the  chief  cause  of  the  mischief,  per- 
haps not  the  sole  cause.  That  being  so,  I  think,  both  on 
prmciple  and  authority,  the  lessee  in  possession  of  the  house 
where  the  artificial  work  is  ought  to  be  responsible  for  the 
nuisance  occasioned  by  the  existence  of  that  artificial  work^ 
Therefoi-e,  even  independently  of  the  soil  pipe,  I  should 
have  thought,  and  still  think,  the  defendant  must  be  liable 
to  put  an  end  to  the  nuisance. 

[His  Lordship  then  reviewed  the  evidence  as  to  the  drain- 
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age  from  the  stable,  independently  of  the  soil  pipe,  and 
added :] 

The  result  is  this :  To  some  extent,  although  probably  to 
a  slight  extent,  the  water  is  flavored  or  scented  by  the 
stable  manure ;  to  what  extent  is  another  matter.  But  no 
doubt  to  that  extent  it  is  a  slight  aggravation  of  the  princi- 
pal cause  of  injury,  and  to  whatever  extent  it  may  be,  to 
that  extent  of  course  must  the  defendant  be  responsible. 
Taking  it  altogether,  I  think  the  defendant  is  responsible 
for  such  damage,  for  I  am  satisfied  on  the  evidence  ;  but  I 
am  glad  to  see  that  at  a  comparatively  trifling  expense — com- 
pared to  the  costs  of  this  suit  I  am  sure  very  trifliDg — that 
mjury  can  be  remedied. 

I  come  now  to  the  second  branch  of  the  case— the  noise. 
It  is  *very  hard  on  the  defendant,  who  is  a  gentleman  [701 
with  three  horses  in  his  stable,  and  whose  horses  do  not 
appear  to  make  more  than  the  ordinarv  noise  that  horses 
do,  if  he  is  not  to  be  allowed  to  keep  his  horses  in  his  stable. 
On  the  other  hand,  it  is  very  hard  on  the  plaintiffs  if  they 
cannot  sleep  at  night,  and  cannot  enjoy  their  house,  because 
the  noise  from  the  stables  is  so  great  as  seriously  to  inter- 
fere with  their  rest  and  comfort.  The  question  is,  on  which 
side  the  law  inclines  ? 

If  there  were  no  authority  on  the  question  I  should  have 
felt  no  difficulty  about  it,  because  I  take  it  the  law  is  this, 
that  a  man  is  entitled  to  the  comfortable  enjoyment  of  his 
dwelliug  house.  If  his  neighbor  makes  8uch*a  noise  as  to 
interfere  with  the  ordinary  use  and  enjoyment  of  his 
dwelling  house,  so  as  to  cause  serious  annoyance  and  dis- 
turbance, the  occupier^  of  the  dwelling  house  is  entitled  to 
be  protected  from  it.  It  is  no  answer  to  say  that  the  defen- 
dant is  only  making  a  reasonable  use  of  his  property,  be- 
cause there  are  many  ti-ades  and  many  occupations  which 
are  not  only  reasonable,  but  necessary  to  be  followed,  and 
which  still  cannot  be  allowed  to  be  followed  in  the  proximity 
of  dwelling  houses,  so  as  to  interfere  with  the  comfort  of 
their  inhabitants.  I  suppose  a  blacksmith's  trade  is  as 
necessary  as  most  trades  in  this  kingdom  ;  or  I  might  take 
instances  of  many  noisy  arid  offensive  trades,  some  of  which 
are  absolutely  necessary,  and  some  of  which,  no  doubt,  may 
not  only  be  reasonably  followed,  but  to  which  it  is  abso- 
lutely and  indispensably  necessary  for  the  welfare  of  man- 
kind that  some  houses  and  some  pieces  of  land  should 
be  devoted ;  therefore  I  think  that  is  not  the  test.  If  a 
stable  is  buUt,  as  this  stable  is,  not  as  stables  usually  are, 
at  some  distance  from  dwelling  houses,  but  next  to  the  wall 
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of  the  plaintiffs'  dwelling  house,  in  such  a  position  that' the 
noise  would  actually  prevent  the  neighbors  sleeping,  and 
would  frighten  them  out  of  their  sleep,  and  would  prevent 
their  ordinary  and  comfortable  enjoyment  of  their  dwelling 
house,  all  I  can  say  is,  that  is  not  a  proper  place  to  keep 
horses  in,  although  the  horses  may  be  ordinarily  quiet. 

As  regards  this  part  of  the  case,  I  think  the  case  of  BaU  v. 
JiayO  is  an  autnority,  if  authority  were  wanting.  No 
702]  doubt  in  *BaU  v.  Hay  (*)  there  was  a  circumstance  of 
aggravation,  if  I  may  use  the  term.  The  stable  in  that  case 
had  been  originally  a  dwelling  house  next  door,  but  it  does 
not  appear  to  me  to  make  any  difference  in  law ;  a  man  has  a 
right  to  turn  his  dwelling  house  into  a  stable,  or  his  stable 
into  a  dwelling  house.  That  is  not  the  question.  The  only 
question  which  had  to  be  considered  there  was  whether  he 
had  a  right  to  make  a  noise  in  the  stable,  so  placed  as  that 
stable  was,  which  interfered  with  the  use  and  enjoyment  of 
his  neighbor's  dwelling  house,  and  in  that  respect  Lord 
Justice  Mellish  said  ("),  "That  when  in  a  street  like  Green 
Street  the  ground  floor  of  a  neighboring  house  is  turned  into 
a  stable,  we  are  not  to  consider  the  noise  of  horses  from  that 
stable  like  the  noise  of  a  pianoforte  from  a  neighbor's  house, 
or  the  noise  of  neighbor's  children  in  their  nursery,  which 
are  noises  we  must  reasonably  expect,  and  must  to  a  con- 
siderable extent  put  up  with.  A  noise  of  this  kind,  if  it 
materially  disturbs  the  comfort  of  the  plaintiff's  dwelling 
house,  and  prevents  people  from  sleeping  at  night,  and  still 
more,  if  it  does  really  and  seriously  interfere  with  the  plain- 
tiff's trade  as  a  lodging  house  keeper,  beyond  all  question 
constitutes  an  actionable  nuisance.'^ 

The  test,  therefore,  is,  whether  the  stables  are  unluckily 
so  situated  as  that  the  noise  from  the  horses,  not  being  un- 
common horses  in  any  way,  materially  disturbs  the  comfort 
of  the  plaintiffs'  dwelling  house,  and  prevents  the  people 
sleeping  at  night.  In  this  case  we  have  overwhelming 
evidence.  There  are  six  witnesses  called  for  the  plaintiffs, 
three  of  whom  have  been  cross-examined ;  the  other  three 
were  not,  but  there  is  no  reason  to  impeach  their  testimony, 
except  upon  this  ground.  It  may  be  said,  perhaps^  that 
occasionally  some  expressions  in  the  affidavits  were  a  little 
rhetorical,  but  a  person  suddenly  awoke, out  of  his  sleep 
may  not  be  able  accumtely  to  distinguish  the  kicking  of 
horses,  and  even  the  noise  of  thunder;  but  there  is  no 
reason  whatsoever  to  doubt  their  testimony,  and  it  is  con- 
firmed by  a  practical  experiment  performed  by  Mr.  F  Anson, 

(»)  Law  Eep.,  8  Ch.,  467.  (')  Law  Rep.,  8  Ch.,  471. 
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-who  actually  only  put  in  the  stable  a  piece  of  wood  with  a 
horse^s  shoe  attached,  and  when  that  was  struck  upon  the 
ground  he  heard  it  on  the  second  floor  front ;  showing  that 
It  is  distinctly  heard,  from  the  position  of  the  stable,  pretty 
well  all  *over  the  plaintiffs'  house.  I  have  no  [70o 
doubt,  therefore,  upon  the  facts,  that  it  is  a  serious  an- 
noyance. 

ft  only  remains  to  mention  the  form  of  the  judgment,  and 
as  to  that  I  think  the  plaintiffs  are  entitled  to  an  injunction 
to  prevent  the  defenaant  from  keeping  or  suffering  any 
horses  in  his  stable-niescribing  it — so  as  to  occasion  any 
nuisance  to  the  plaintiff  Milner  or  his  family.  That  was  the 
form  which  was  adopted  in  BaU  v.  Ray  (*). 

Then  I  think  he  is  also  entitled  to  a  declaration  that  the 
defendant  is  liable  for  not  preventing  the  damp  and  mois- 
ture from  going  through  the  flank  wall  of  the  plaintiffs' 
house,  by  reason  of  any  made  earth,  or  other  artificial  con- 
struction existing  on  the  defendant's  premises,  or  by  reason 
of  any  leakage  in  any  soil,  pipe,  or  drain- pipe  upon  the 
defendant's  premises.  With  that  declaration,  and  with  an 
undertaking  by  the  defendant,  which  he  is  willing  to  give, 
to  execute,  or  cause  to  be  executed,  such  works  as  shadl  be 
reasonably  required  for  the  purpose  of  preventing  such 
nuisance  or  damp  coming  through  the  plaintiffs'  wall  so  as 
to  occasion  a  nuisance,  the  nature  of  such  work  to  be  decided 
upon  by  tlie  judge  in  Chambers  if  the  parties  differ,  I  think 
it  will  not  be  necessary  to  make  any  further  decree,  or  grant 
an  injunction,  but  there  will  be  liberty  to  apply.  For  the 
reasons  I  have  mentioned,  I  give  the  judgment  without  costs. 

Solicitors  for  plaintiffs :    W.  &  J.  Olb^on. 
Solicitors  for  defendant :  Phillips  &  Son. 

0)  Law  Rep.,  8  Ch.,  472. 

See  6  Eng.  Rep.,  440  note.  have  the  free  use  of  air  in  its  natural 

Every  one  has  a  right  to  the  air  on  anpolluted  state,  and  an  acquiescence 

his  premises  pncontaminated  by  the  in  its  being  polluted  for  any  period 

occupants  of  other  property,  though  short  of  twenty  years,  will  not  bar  that 

those  who  live  in  ^  city  cannot  insist  right ;  to  bar  the  right  within  a  short 

on  the  complete  immuuity  from  all  in-  period,  there  must  be  such  encourage- 

terference  which  they  might  have  in  ment  or  other  act  by  the  party  after- 

the  country.     But  tlie  occupant  of  city  wards  complaining  as  to  make  it  a 

property  cannot  justify  throwing  into  fraud  in  him  to  object :    Radenhurst  9, 

the  air  in  and  around  his  neighbor's  Coate,  6  Grant's  (U.C.)  Chy.,  139. 

house  any  impurity   wliich  there  are  See  Campbell  i;.  Seaman,  63  N*.  T., 

known    means  of   guarding   against:  568. 

Cartwright  v.  Gray,  12  Grant's  (U.C.)  That   persons    have   come   to   live 

Chv.,  8^.  vdthin  the  scope  of  a  nuisance  after 

It  is  a  plain  common  law  right  to  the  same  had  been  created,  will  not 
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prevent  their  complaining  of  it  as  a 
public  nuisance  :  Queen  v.  Brewster,  8 
Upper  Can.  Com.  PI.,  308. 

See  Campbell  v.  Seaman,  68  N.  Y., 
568 ;  McCoUum  «.  Qermantown,  etc., 
54Penn.  St.  R.,  40. 

Where  a  lawful  business,  such  as 
that  of  a  tinsmith  and  sheet-iron 
worker,  is  carried  on  at  unseasonable 
hours  to  the  annoyance  and  discomfort 
of  neighbors,  and  until  it  becomes  a 
nuisance,  equity  will  interfere  by  in- 
junction to  restrain  it :  Dennis  v.  Ech- 
ardt,  2  Am.  Law.  Reg.,  N.S..  166  ;  Gill 
V.  Bradley,  1  Lutwyche,  29  ;  Mumford 
«.  Woolverhamton,  etc.,  1  Hurl.  A 
Norm. ,  84 ;  Davidson  v.  Isham,  9 
N.  J.  Eq.  (1  Stockt.),  186 ;  Fish  «. 
Dodge,  4  Den.,  811 ;  Dargan  «.  Wad- 
dell,  9  Iredell  (N.C.),  244 ;  Sbeetz*s  Ap- 
peal, 85  Penn.  St.  R.,  88;  McKeon  v. 
See,  4  Rob.,  467. 

As  the  atmosphere  cannot  rightfully 
be  infected  with  noxious  smells  or  ex- 
halations, so  it  should  not  be  caused  to 
vibrata  in  a  way  that  will  wound  the 
sense  of  hearing.  Noise  caused  by  the 
ringing  of  church  bells,  if  sufficient  to 
annoy  and  disturb  residents  of  the 
neighborhood  in  their  homes  and  occu- 
pations, is  a  nuisance,  and  will  be  en- 
joined :  Harrison  v.  St.  Mark's  Church, 
8  Weekly  Notes  of  Cases,  884  ;  15  Alb. 
Law.  Jour.,  848.  Many  cases  were 
cited  by  counsel. 

Offensive  vapors  from  the  manufac- 
ture of  illuminating  gas  may  be  a  nui- 
sance: Watson  0.  Gas  Co.,  5  Upper 
Can.  Q.  B.,  262;  Carhart  v.  Auburn, 
etc.,  22  Barb.,  297 ;  Pottstown  Gas  Co. 
V.  Murphy,  89  Penn.  St.  R.,  257. 

One  is  answerable  for  percolation  by 
fluids  of  an  adjoining  owner's  well : 
Pottstown,  etc.,  v.  Murphy,  89  Penn. 
St.  R.,  257. 

A  pigsty  in  a  city  is,  per  se,  a  nui- 
sance. 

It  is  no  defence  to  an  indictment  for 
a  nuisance,  in  a  city,  that  it  has  been 
conducted  in  the  same  place  for  a  long 
series  of  years,  as  no  nuisance  can  be 

i'ustified  by  prescription ;  nor  that  it 
Las  become  necessary  to  the  community 
in  which  it  is  situated.  A  nuisance  in 
a  city  is  not  the  less  obnoxious  to  in- 
dictment from  the  fact  that  it  is  con- 
nected with  a  large  and  flourishing 
manufacture. 
Where  an  indictment  charged  that  a 


defendant  fed  a  large  number  of  hogs 
with  "slops,  fermented  grain,  the 
offals  and  entrails  of  beasts,  and  other 
filth,"  by  means  wh^eof  a  nuisance, 
etc.,  was  created,  and  the  evidence 
showed  that  the  hogs  were  fed  exclu- 
sively on  slops,  it  was  held  that  there 
was  no  variance :  Com.  v.  Van  Sickle, 
7  Penn.  L.  J.,  82,  4  Penn.  L.  J.  Rep., 
104,  bottom  paging. 

So  noxious  gases,  generated  in  burn- 
ing brick,  which  are  borne  upon  adjoin- 
ing lands  of  a  neighbor,  injuring  and 
destroying  his  ornamental  trees  and 
vegetation,  which  are  articles  of  lux- 
ury only :  Campbell  «.  Seaman,  63 
N.  Y.,  568. 

Nor  is  it  a  defence  that  the  injury  is 
only  occasional  when  the  winds  are  in 
a  direction  to  carry  the  gases  on  the 
plaintiff's  premises  :  Campbell  o.  Sea- 
man, 63  N.  Y.,  568. 

The  defendant  erected,  in  the  city  of 
Kingston,  a  planipg  machine  and  a 
circular  saw,  driven  by  steam,  and  was 
in  the  habit  of  burning  the  pine  shav- 
ings and  other  refuse :  he  took  no 
means  to  consume  or  to  prevent  the 
smoke,  and  it  being  carried  to  the 
plaintiff's  premises  in  sufficient  quan- 
tities to  be  a  nuisance,  the  defendant 
was  decreed  to  desist  from  using  his 
steam  engine  in  such  a  manner  as  to 
occasion  damage  or  annoyance  to  the 
plaintiff  from  the  smoke :  Cartwright 
V.  Gray,  12  Grant's  (U.C.)  Chy.,  899. 

A  business  which  is  necessary  and 
useful  in  large  communities,  and  which 
is  not  a  nuisance  of  itself,  may  become 
so  in  view  of  the  circumstances  in  the 
neighborhood  in  which  it  is  proposed 
to  carry  it  on. 

There  is  a  distinction  between  a  long 
established  business,  which  has  become 
a  nuisance  in  a  locality  from  the  in- 
crease of  population,  etc.,  and  a  new 
erection  threatened  in  sqch  vicinity. 

Carrying  on  an  inoffensive  trade  for 
any  number  of  years  in  a  place  remote 
from  buildings  and  public  roads,  does 
not  authorize  its  continuance  there 
wlien  houses  have  been  built,  and  roads 
laid  out,  and  it  is  a  nuisance  to  the  oc- 
cupants and  travellers. 

It  requires  a  much  clearer  case 
for  the  chancellor  to  compel  the  re- 
moval of  an  establishment  in  which 
the  owner  has  invested  his  capital  and 
carried  on  business  for  a  long  time. 
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than  of  one  to  be  established  for  the  condact  he  had  debarred  himself  from , 

first  time    against   notice    that    there  relief  in  equity,  on  the  ground  of  a 

will  be  an  application  to  equity  to  pre-  tannery  being  a  nuisance  :   Heenan  v. 

vent  it.  Dewar,  17  Grant's   (U.C.)  Chy.,  638, 

The  legislature  has  recognized  that  affirmed  ^8  id.,  438. 

the    storing  of    e^unpowder    in    large  If  the  plaintiff  desire  to  recover  for 

quantities  in  thicKly  settled  places  is  a  the  diminished  value  of  his  premises 

nuisance,  to  be  guarded  against  by  pub-  from  offensive  vapors  he  must  plead 

lie  authority.  such  loss.     Where  the  plaintiff  alleged 

The  erection  of  a  powder  house  Tna^/  that  the  defendant  had  annoyed  him 
be  restrained,  without  the  existence  of  by  offensive  odors  from  a  barnyard 
actual  irreparable  damage,  but  to  pre-  placed  by  the  defendant  near  his  d well- 
vent  it :  Wier's  Appeal,  74  Penn.  St.  ing  house,  and  that  he  was  prevented 
R. ,  230.  by  them  from  a  comfortable  use  of  his 

Twenty  years'  user  will  legitimate  an  house,  that  his  family  were  made  sick 

easement  affecting   private   property,  thereby,  and  that  he  was  subjected  to 

but  not  a  nuisance  :  Queen  v,  Brewster,  medical  expenses  in  consequence :  Held, 

8  Upper  Can.  Com.  PI.,  208.  that  he  could  not  under  this  dedara- 

See  McCoUum  v.  Qermantown,  etc.,  tion,  for  the  purpose  of  enhancing  the 

54  Penn.  St.  R.,  40 ;  Campbell'  v.  Sea-  damages,  show  the  diminished  value 

man,  63  N.  Y.,  568.  of  his  dwelling  house  and  lot  by  reason 

A  party  had  carried  on  the  business  of»the  offensive  odors  :  Johnson  «.  Por- 
of  a  soap  and  candle  manufactory  for  ter,  42  Conn.,  234. 
several  years  without  any  steps  being  The  defendant  having  erected  a  sta- 
taken  to  restrain  him,  after  which  a  ble  on  his  own  ground,  adjoining  a 
bill  was  filed  for  that  purpose,  on  the  dwelling  house  owned  by  the  plaintiff 
ground  of  nuisance  and  inconvenience  and  rented  to  one  W. :  Held,  tnat  this 
to  the  party  complaining  :  the  court,  was  not  such  a  nuisance  as  would  sup- 
under  the  circumstances,  refused  a  port  an  action  by  a  reversioner,  though 
motion  for  an  interlocutory  injunction  ;  it  was  shown  that  he  had  been  obliged 
but  reserved  the  question  of  costs  to  in  consequence  of  it  to  accept  a  lower 
the  hearing  :  Radenhurst  v.  Coate,  6  rent  for  his  house  :  Laurason  v,  Paul, 
Grant's  Chy.,  139.  11  Upper  Can.  Q.  B.,  534. 

In  1861,   while  defendant   was  en-  Though  the  stamping  of  horses  in  a 

gaged  in  erecting  buildings  for  a  tan-  stable  may  become  a  nuisance  :  Dargan 

nery  on  land  adjoining  the  plaintiff's  d.  Waddell,  9  Iredell  (N.C.),  244. 

premises,  the  plaintiff  encouraged  the  If  plaintiff  had  a  cause  of  action  at 

defendant  to  proceed  with  his  project ;  the  commencement  of  his  action  it  is 

the  buildings  were  proceeded  w^ith,  and  no  defence  that  the  works  are  subse- 

business  in  them  was  commenced  the  quently  well  managed,  and  that  the 

same    year :    in   1863   additions  were  vapors    complained    of    unavoidably 

made  to  the  buildings  with  the  plain-  arise:   Watson  v.  Gas  Co.,  5  Upper 

tiff's  knowledge  and  acquiescence  ;  and  Can.  Q.  B. ,  262. 

plaintiff  made  no  complaint  about  the  A  party  cannot  justify  as  agent  of 
business  until  1868,   though  all  this  another  for  maintaining  a  public  nui- 
time  it  had  been  carried  on,  and  the  sance :   The  Queen  v.  Brewster,  8  Up- 
plain  tiff   had   been    residing   on   the  per  Can.  Com.  PI.,  208. 
premises  adjoining  :  Held,  that  by  his 

17  Eng.  Rep.  89 
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[2  Chiincery  Division,  706.] 
V.C.M.,  March  81,  1876. 

706]  *Agar  v.  George. 

Marriage  Settlement — After -acquired  Property — Contingent  Interest — Jndimon  of 

Mcisling  an  well  as  Future  Property, 

By  a  post-nuptial  settlement  a  husband  covenanted  to  settle  any  property  to  which 
the  wife,  or  he  in  her  right,  either  then  was  or  at  any  time  during  the  coverture 
should  become  entitled  to : 

Held,  that  a  contingent  interest  in  a  fund  standing  in  court  to  the  credit  of  a  cause, 
which  fell  into  possession  after  the  termination  of  the  coverture,  was  bound  by  the 
covenant. 

.Under  the  decree  in  this  suit  a  fund  had  been  paid  into 
court  and  invested,  representing  a  legacy  of  £70,000  given 
to  a  class  of  persons  by  the  will  of  Lord  Callan,  who  died 
on  the  9th  of  October,  1815. 

One  of  the  persons  interested  in  the  fund  was  Mrs.  Georg- 
iana  Ellis  Cole,  who  at  the  time  of  her  marriage  with  Henrjr 
Cole,  which  took  place  on  the  28th  of  May,  1837,  was  enti- 
tled in  expectancy,  on  the  death  or  second  marriage  of  her 
mother,  to  one  equal  third  share  of  a  sum  of  £13,798  5s,  \\d. 
consols,  which  formed  part  of  the  £70,000  legacy,  and  in 
possession  to  a  sum  of  £761  3^.  2d.  consols,  part  of  the  same 
fund,  and  was  also  entitled  contingently  on  the  death  with- 
out issue  of  David  Samuel  Agar,  who  was  interested  in 
another  portion  of  the  fund,  to  an  aliquot  share  of  such 
portion,  which,  when  it  ultimately  fell  in,  amounted  to 
£1,068  155.  2d,  consols. 

A  post-nuptial  settlement  was  executed,  dated  the  21st  of 
August,  1857,  by  which,  after  reciting  the  interest  of  Mrs. 
Cole  in  the  £13,798  6s.  l\d.  consols  and  the  £761  3^.  2d.  con- 
sols, and  that  the  husband  had  agreed  to  execute  an  assign- 
ment of  the  first  fund  and  of  £561  3^.  2d.  consols,  part  of  the 
second  fund,  and  to  enter  into  the  covenants  on  his  part  in 
manner  thereinafter  contained,  and  that  it  was  the  intention 
of  himself  and  his  wife  to  apply  to  the  Court  of  Chancery 
for  a  transfer  to  him  of  £200  consols,  the  remainder  of  the 
second  fund,  the  two  funds  were  assigned  to  three  trustees,  of 
707]  whom  the  present  petitioners  were  the  survivors  *upou 
trusts  for  investment  and  payment  of  the  income  to  the  wife 
during  the  joint  lives  of  both  for  her  separate  use  without 
power  of  anticipation,  and  to  the  survivor  during  his  or 
her  life,  and  then  upon  trusts  for  the  children  as  therein 
mentioned.  And  the  settlement  contained  a  covenant  that 
if  Mrs.  Cole  then  was,  or  if  at  any  time  or  times  during  the 
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marriage  she  or  Henry  Cole  in  her  right  should  become  enti- 
tled by  descent,  transmission,  devise,  bequest,  gift,  repre- 
sentation, purchase,  or  otherwise,  to  any  real  or  personal 
property  to  the  value  of  £250  or  upwards  for  any  estate  or 
interest  whatever  (except  jewels  and  so  forth),  and  also  if 
the  application  to  the  Court  of  Chancery  for  transfer  to 
Henry  Cole  of  the  said  sum  of  £200  consols  should  not  be 
entertained  by  the  court,  then  and  in  every  such  case  the 
said  Henry  Cole  and  Georgiana  Ellis  Cole  and  their  respect- 
ive heirs,  executors,  and  administrators,  and  all  other  neces- 
sary parties,  should,  at  the  cost  of  the  trust  estate,  as  soon 
as  circumstances  would  admit,  and  to  the  satisfaction  of  the 
trustees  of  the  settlement,  convey,  assign,  surrender,  or 
assure  the  said  real  or  personal  property,  or  otherwise  cause 
the  same  to  be  well  and  effectually  vested  in  the  said  trus- 
tees or  trustee  for  the  time  being  of  the  settlement,  and  also 
should  consent  to  or  make  the  necessary  application  for 
transferring  the  sum  of  £200  consols  to  the  same  trustees  or 
trustee  upon  trust  for  investment  thereof,  and  for  the  appli- 
cation of  the  same  property  upon  and  for  the  trusts,  intents, 
and  purposes,  and  with,  under,  and  subject  to  the  powers, 
provisos,  agreements,  and  declarations  expressed  and  con- 
tained in  the  settlement  concerning  the  £13,798  5^.  lid. 
consols,  or  as  near  thereto  as  the  deaths  of  parties  and  the 
other  circumstances  would  admit  of. 

Mrs.  Cole  died  on  the  4th  of  August,  1859,  leaving  Henry 
Cole  surviving. 

David  Samuel  Agar  died  on  the  9th  of  March,  1874,  with- 
out ever  having  been  married,  and  thereupon,  under  an  order 
in  the  suit  made  on  the  3d  of  July,  1874,  a  sum  of  £1,058 
15^.  2d.  consols  was  carried  over  to  an  account  in  the  suit 
of  "  The  trustees  of  the  settlement  or  legal  personal  repre- 
sentatives of  the  late  Georgiana  Ellis  Cole,  deceased." 

The  trustees  of  the  settlement  now  petitioned  for  the  pay- 
ment out  of  court  to  them  of  the  fund. 

*/.  Pearson,  Q.C.,  and  Slallard,  for  the  petitioners  :  [708 
The  question  is  whether  a  contingent  interest  in  property 
comes  within  a  covenant  to  settle  after-acquired  property, 
which  includes  all  then  existing,  as  well  as  future  property 
of  the  wife.  This  was  in  effect  so  decided  by  Caldwell  v. 
Fellowes  ('),  where,  under  a  covenant  to  settle  after-acquired 
property,  a  contingent  interest  in  joint  tenancy  in  real  estate 
was  held  to  be  severed. 

Kekewich^  for  Henrjr  Cole  :  It  is,  in  the  first  place,  clear 
that  this  fund  is  not  within  the  words  of  f uturity  iu  the  cov- 

(»)  Law  Rep.,  9  Eq.,  410. 


708  CHANCERY  DIVISION.  [VoL  IT. 

1876  Agar  v.  George.  V.C.M. 

enant,  and  unless  it  can  be  treated  as  property  to  which  the 
wife  was  entitled  at  the  time  of  the  settlement,  it  goes  to  the 
husband  in  his  marital  right :  Atcherlev  v.  Du  Moulin  (*) ; 
In  re  Pedder's  SettlemerU  Trusts  (').  The  existence  of  this 
contingent  interest  must  have  been  known  when  the  settle- 
ment was  made,  and  it  must  be  presumed  that  the  parties 
intended  to  exclude  it,  or  it  would  have  been  expressly 
named  ;  and  words  expressive  of  a  present  interest  do  not 
include  one  that  is  contingent :  Bering  v.  Kynaston  ("). 

[Malins,  V.C:  There  were  two  cases  before  me  in  which 
I  held  that,  in  the  absence  of  words  to  the  contrary,  it  must 
be  assumed  that  such  a  covenant  related  only  to  property 
acquired  during  the  coverture.] 

Pearson^  in  reply :  Those  cases  were  Dickinson  v.  Dil- 
tDpn{*)  and  Carter  v.  Carter  (*),  which  were  aflSrmed  by  the 
Court  of  Appeal  in  In  re  JE!dwards{^\  in  preference  to 
Stevens  v.  Van  Voorst  ('),  which  they  overruled.  But  those 
were  cases  in  which  there!  were  no  words  pointing  to  the 
inclusion  of  propertj^  to  which  the  wife  was  entitled  at  the 
date  of  the  settlement.  In  re  Mackenzie' s  Settlement  {^)  is 
more  like  this  case  than  Bering  v.  Kynaston^  and  it  appears 
not  to  have  been  cited  in  the  latter  case.  Lord  Justice 
709]  ^Turner,  in  his  judgment  in  that  case,  treats  the 
principle  as  directly  applicable  to  the  case  of  contingent 
interests  to  which  the  wife  was  entitled  at  the  date  of  the 
settlement.  Caldwell  v.  Fellowes  (')  really  covers  the  present 
case,  the  estate  there,  though  contingent,  being  affected  in 
devolution  by  the  settlement. 

[Malins,  v.C:  In  re  Mackenzie's  Settlement  (•)  seems 
inconsistent  with  Bering  v.  Kynaston  (').] 

Kekewich:  In  In  re  Mackenzie's  Settlement  the  interest 
in  question  was  reversionary,  not  contingent,  and  it  cannot 
be  cited  in  opposition  to  a  decision  that  a  contingent  interest 
would  pass  under  the  covenant. 

Maljns,  v.C:  I  confess  I  am  very  glad  to  find  that  I  am 
not  bound  by  Bering  v.  Kynaston,  because  it  does  not  com- 
mend itself  to  my  mind ;  but  I  think  I  am  quite  relieved 
from  it,'  because  I  consider  In  re  Mackenzie s  Settlement  in- 
consistent with  it.  I  invited  Mr.  Kekewich  to  show  me  that 
the  two  cases  could  stand  together,  and  he  has  failed  to  do  so. 

Bering  v.  Kynaston  was  the  case  of  a  covenant  in  a  mar- 
riage settlement  to  settle  all  the  property  to  which  the  hus- 

(')  2  K  A  J.,  186.  («)  Law  Rep..  9  Ch.,  97. 

(*)  Law  Rep.,  10  Eq.,  585.  f)  17  Beav.,  806. 

(»)  Law  Rep.,  6  Eq.,  210.  (*)  Law  Rep.,  2  Ch.,  345. 

(*)  Law  Rep.,  8  Eq.,  646.  (»)  Law  Rep.,  9  Eq.,  410. 
(*)  Law  Rep.,  8  Eq.,  551. 
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band  and  wife,  or  either  of  them,  were  or  was  at  the  date  of 
the  settlement,  or  should  during  the  coverture  become  pos- 
sessed, and  it  was  held  only  to  include  indefeasibly  vested 
estates,  and  therefore  not  to  include  the  wife's  interest  in 
real  estate,  which  at  the  date  of  the  settlement  stood  limited 
in  such  a  manner  that  the  wife's  interest  was  then  contin- 
gent only  and  fell  into  possession  after  the  termination  of 
the  coverture  by  the  deatn  of  tlie  husband.  Therefore  if  that 
had  been  thfe  only  decision  it  would  have  covered  the  pres- 
ent case. 

But  the  Court  of  Appeal  in  In  re  Mackenzie's  Settlement 
has  decided  that  a  contingent  interest  in  property  is  within 
such  a  covenant.  This  is,  in  my  opinion,  clear  from  the 
judgment  of  the  Lord  Justice  Turner  in  that  case.  He 
says  (*) :  "In  my  *opinion  this  covenant  was  intended  [710 
to  reach,  and  does  reach,  all  property  in  which  the  appel- 
lant had  at  the  time  of  the  marriage  any  estate  or  interest, 
if  the  property  itself,  a«  distinguished  from  the  estate  or 
interest  which  the  appellant  had  in  it,  was  of  the  value  of 
£400.  The  covenant  was  intended,  I  think,  to  sweep  in 
every  interest  which  the  appellant  had  in  property  of  that 
value.  The  terms  of  the  covenant  seem  to  me  plainly  to  im- 
port this.  They  are  'if  she  is,  or  if  she  becomes,  entitled  to 
property  of  the  value  of  £400  for  any  estate  or  interest  what- 
ever.' Could  it  be  said  that  if  she  was  entitled  contingently, 
or  under  an  executory  devise  or  bequest,  to  property  of 
larger  vajue  the  covenant  would  not  reach  it  ?  And,  surely, 
if  property  thus  circumstanced  would  be  reached  by  the 
covenant,  property  in  which  she  had  a  vested  reversiondty 
^interest  would  also  be  reached  by  it." 

The  clause  in  the  present  case  includes  all  property  to 
which  the  wife  was  entitled  at  the  date  of  the  settlement,  or 
to  which  she  might  become^  entitled  during  the  coverture. 
This  was  property  of  more  than  £250  value,  to  which  she 
was  contingently  entitled  at  the  date  of  the  settlement. 

I  am  clearly  of  opinion  that  in  principle  it  is  included  in 
the  settlement,  and  that  tlite  case  is  covered  by  the  authority 
of  In  re  Mackenzie  s  Settlement  (').  I,  therefore,  hold  that 
it  is  bound  by  the  settlement. 

Solicitors :  Duncan^  Murton^  Warren  &  Gardner. 

Q)  Law  Rep.,  2  Ch.,  848.  (•)  Law  Rep.,  2  Ch.,  845. 
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711]  *Fake  V.  Pane. 

[1876     F.     82.] 

Juriadiclian — Heirlooma — Sale  apart  from  Land — Tenant  for  Life  and  Remainderman, 

The  court  has  jarisdiction  to  order  a  sale  of  heirlooms  apart  from  the  land  to 
which  they  are  attached  for  the  purpose  of  paying  off  mortgages,  and  will  do  bo  at 
the  instance  of  a  tenant  for  life  where  satisfied  that  it  will  be  lor  the  benefit  of  the 
parties  interested  that  they  should  be  sold,  even  where  there  are  infant  tenants  in 
tail  in  remainder. 

Thi8  was  a  petition  by  the  plaintiff  in  the  suit,  who,  un- 
der limitations  contained  in  the  will  of  Lady  Cecil  Jane 
Georgiana  FanQ,  waa  tenant  for  life  of  certain  estates  in 
Somersetshire,  with  remainder  to  his  first  and  other  sons  in 
tail,  with  remainders  over. 

The  will,  which  was  dated  the  1st  of  June,  1870,  contained 
a  clause  in  the  following  words :  "I  give  all  my  other  pic- 
tures and  all  my  engravings,  and  my  china,  my  diamonds 
(including  a  brooch  with  a  very  large  emerald),  and  the  Irish 
service  of  plate  with  the  two  gold  ice  pails,  and  my  books, 
and  all  the  furniture  and  effects  in  ray  mansion  house  at 
Brympton  to  be  settled  as  heirlooms  as  long  3^  the  rules  of 
law  will  permit,  and  to  be  enjoyed  by  the  person  for  the 
time  being  entitled  to  my  said  estates  in  Somersetshire. 
And  I  direct  my  executors  to  make  an  inventory  of  all  such 
pictures,  engravings,  china,  diamonds,  plate,  books,  furni- 
ture, and  effects.  I  declare  that  no  part  of  my  estates  in 
the  county  of  Somerset  shall  be  sold  except  for  the  purpose 
of  paying  debts  owing  by  me  or  legacies  given  by  this  ray 
will  or  any  codicil  thereto,  and  no  part  of  the  same  estates 
shall  be  sold  even  for  the  purpose  of  paying  such  debts  or 
legacies  until  all  ray  other  real  estate  wnatsoever  and  all  the 
residue  of  my  personal  estate  not  specifically  bequeathed 
has  been  first  sold  and  the  produce  applied  towards  the  pay- 
ment of  such  debts  and  legacies.'* 

The  testatrix  died  on  the  4th  of  December,  1874. 

The  Brympton  estate  consisted  of  a  large  mansion  house 
and  about  1,235  acres  of  land,  which  produced  an  income  of 
about  £3,000  a  year,  but  at  the  death  of  the  testatrix  it  was 
712]  subject  to  ^mortgages  amounting  to  £32,070,  the  in- 
terest of  which  absorbed  half  the  incorae  from  the  property. 
The  testatrix's  personal  estate  was  only  sufficient  to  keep 
down  certain  annuities  charged  upon  it. 

The  real  estates  of  the  testatrix  other  than  the  Brympton 
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estate  were  sold,  and  out  of  the  proceeds  of  tlje  sale  a  suffi- 
cient fund  was  provided  to  reduce  the  charges  on  the  Brymp- 
ton  estate  to  about  £24,000.  But  the  petitioner  found  that 
the  net  income  of  the  estate,  after  providing  for  interest  on 
the  charges,  did  not  enable  him  to  keep  up  the  mansion 
house  in  a  proper  state.  It  was  estimated  that  about  £7,000 
would  be  produced  by  the  sale  of  the  heirlooms,  and  the 
•  petition  asKed  that  th^y  might  be  sold  and  the  proceeds  ap- 
plied towards  the  reduction  of  the  mortgages. 

J,  Pearson^  Q.C.,  and  T,  H.  Robertson^  for  the  petitioner. 

H.  A.  Oiffard^  for  trustees  and  infant  tenants  in  tail  in 
remainder :  There  would,  no  doubt,  be  power  to  sell  heir- 
looms for  the  payment  of  debts.  The  difficulty  here  is  that 
there  is  no  occasion  to  resort  to  them  for  that  purpose.  But 
probably  it  would  be  for  the  benefit  of  all  parties  to  sell 
them  if  it  can  be  done. 

Malins,  V.C:  a  case  of  Vansittart  v.  VansUtarty  in 
which  a  similar  point  arose,  came  before  me  on  the  24th  of 
February  last,  and  I  held  that  I  had  jurisdiction  to  order 
heirlooms  to  be  sold.  The  order  will  now  be  in  the  same 
form  :  "The  court  being  of  opinion  that  it  will  be  for  the 
benefit  of  all  -parties  that  the  heirlooms  should  be  sold, 
direct  them  to  be  sold." 

Solicitors :  Frere^  Forster  &  Frere. 


[2  Chancery  Division,  718.] 
V.C.M.,  April  28;  May  6,  1876. 
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SUUutet  of  jUmitaHon — Equitable  Mortgage — Arrears  of  Interest — 3  <§  4  Will.  4,  e.  27, 
t.  42;  3  dt  4  WiU.  4,  e.  42,  t.  S—Tackittg— Money  in  Court  under  the  Lands  Clauses 
Consolidation  AeL 

Money  paid  into  court  under  the  Lands  Clauses  Act  for  purchase  of  land  which 
was  subject  to  an  equitable  mortgage  by  deposit,  with  a  memorandum  undertaking 
to  ffive  a  legal  mortgage ;  on  petition  by  the  mortgagee  for  payment  out : 

Seld,  that  the  analogy  of  the  Statutes  of  Limitation  applied,  and  that  only  six 
years'  arrears  of  interest  could  be  charged. 

Edmunds  v.  Wauffh  (')  explained. 

This  was  a  petition  by  the  assignees  of  an  equitable  mort- 
gage for  £400  and  interest  at  6  per  cent. 

The  £400  was  originally  borrowed  by  one  Richard  Stead, 
of  Leeds,  from  John  Swaine,  of  the  same  place,  and  was, 
with  the  interest,  secured  by  the  promissory  note  of  Richard 
Stead  to  John  Swaine,  of  the  same  date  and  for  the  same 
amount,  and  by  the  deposit  with  John  Swaine  of  the  title 

(')  Law  Rep.,  1  Eq..  418. 
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deeds  of  the  Harpers'  Arms  public  honse  in  Harper  Street, 
Leeds,  then  belonging  to  ftichard  Stead. 

The  deposit  was  accompanied  by  the  following  memoran- 
dum in  writing :  "Memorandum  that  the  several  title  deeds 
and  writings  relating  to  an  estate  belonging  to  me  and  situ- 
ate in  Harper  Street,  in  Leeds,  in  the  county  of  York, 
together  with  a  promissory  note  for  £400,  and  given  to  John 
Swaine,  are  deposited  and  given  to  liim  for  securing  £400 
and  interest  on  demand,  bemg  money  lent  by  him  to  me ; 
and  I  hereby  undertake  to  give  a  mortgage  upon  the  said 
estate  if  required  by  the  said  John  Swaine,  his  executors  or 
administrators.  Dated  this  8th  day  of  January  1857. 
Richard  Stead." 

Richard  Stead,  by  his  will,  dated  the  16th  of  July,  1857, 
devised  all  his  real  and  personal  estate  to  three  trustees,  as 
to  the  Harpers'  Arms  public  house,  upon  trust  that  his 
trustees,  their  heirs  and  assigns,  should  stand  seised  and 
possessed  thereof  to  the  use  of  such  person  or  persons 
as  his  daughter  Mary  Elizabeth  Milner,  the  wife  oi  James 
Milner,  of  Leeds,  should,  independently  of  her  husband, 
714]  *hi8  debts,  control,  or  engagements,  by  deed  or 
will,  direct,  limit,  or  appoint ;  and  in  default  or  such  ap- 
pointment, to  the  use  of  Mrs.  Milner  in  fee  simple. 

Richard  Stead  died  on  the  same  16th  of  July,  1857,  and 
by  a  deed  of  the  6th  of  November,  1864,  the  mortgage  debt 
and  security  were  assigned  to  the  petitioners,  and  tne  title 
deeds  of  the  property  were  handed  over  to  them. 

The  corporation  subsequently  required  to  take  the  Har- 

f^ers'  Arms  public  house  under  the  powers  of  the  Leeds 
mprovement  Act,  1872,  and  served  upon  Mrs.  Milner  the 
usual  notice  to  treat.  On  the  7th  of  February,  1875,  they 
agreed  with  her  to  purchase  the  property  for  £1,060. 

No  interest  had  ever  been  paid  upon  the  mortgage  debt, 
and  the  full  amount  of  principal  ana  interest  remained  due 
since  the  date  of  the  advance.  Mrs.  Milner  was  unable  to 
make  a  title,  not  having  access  to  the  deeds,  and  the  corpo- 
ration,  being  desirous  of  taking  possession,  paid  the  pur- 
chase-mone^  into  court. 

The  petition  asked  for  payment  to  the  petitioners  of  the 
principal  sum  and  interest  from  the  date  of  the  advance,  as 
well  as  the  petitioner's  costs. 

Higgins^  Q.C.,  and  J,  T,  HumpTiry^  for  the  petitioners: 
The  effect  of  the  Statute  of  Limitations  is  not  to  extin- 
guish the  interest,  but  merely  to  bar  the  right  to  recover  it 
by  suit  or  other  proceeding.  And  where  it  can  be  received 
without  such  proceeding  the  mortgagee  has  a  right  to  receive 
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and  retain  it  for  the  full  period  of  twenty  years :  Edmunds 
V.  Waugh  (*).  Mason  v.  Broadbent  (")  will  be  relied  on  as 
showing  that  the  mortgagees  are  only  entitled  to  six  years' 
interest.  But  the  distinction  between  that  case  and  the 
present  is  that  here  no  suit  is  necessary  to  establish  the 
right  to  the  mortgage  money.  Edmunds  v.  Waugh  shows 
that  a  petition  for  payment  of  the  purchase- money  out  of 
court  is  not  such  an  action  or  suit. 

The  petitioners  are,  moreover,  in  equity  in  the  position  of 
having  a  covenant  for  the  repayment  of  the  debt,  which 
would  be  a  necessary  part  of  a  legal  mortgage,  and  by  vir- 
tue of  the  covenant  are  entitled  to  recover  twenty  years' 
arrears  of  interest:  Lewis  v.  * Duncomhe  {^).  This  [715 
is  like  the  case  of  a  mortgagee  who,  having  acquired  pos- 
session of  the  money,  may  retain  any  number  of  years  of 
interest.  The  money  being  in  court,  all  the  petitioners  have 
to  do  is  to  show  that  principal  and  interest  are  due  to  entitle 
them  to  recover  all  the  arrears. 

Olasse,  Q.C.,  and  Ingle  Joyce^  for  Mrs.  Milner:  There 
is  no  doubt  that  an  executor  can  retain  for  a  debt  barred 
by  the  Statute  of  Limitations.  That  was  decided  ih  Courte- 
nay  v.  Williams  (*),  and  Coates  v.  Coates  (*),  and  if  this 
had  been  the  case  of  a  mortgagee  having  money  of  the 
mortgagor  in  his  hands,  very  likely  he  would  be  entitled 
to  retain  sufficient  to  recoup  himself  the  principal  and  all 
the  arrears  of  interest.  But  that  is  not  the  case  of  the 
present  petitioners.  Edmunds  v.  Waugh  C)  is  said  to  be 
an  authority  for  the  proposition  that  a  petition  such  as  this 
is  not  a  proceeding  for  the  recovery  of  arrears  of  interest  to 
which  tne  Statutes  of  Limitation  apply.  But  that  was  a 
case  of  the  mortgaged  property  having  been  actually  sold 
under-  the  decree  in  a  suit  to  administer  the  mortgagee's 
estate  by  the  exercise  of  the  mortgagee's  power  of  sale,  and 
the  petition  was  by  the  trustees  of  that  estate  for  payment 
of  the  arrears  out  of  the  fund  then  in  court.  There  the 
money  was  in  effect  in  the  possession  of  the  mortgagees. 
In  this  case,  supposing  that  the  corporation  of  Leeds  had 
not  intervened,  the  mortgagees  could  not  have  realized  their 
security  except  by  a  suit.  And  the  fund  in  court  repre- 
sents and  is  to  be  treated  as  respects  the  rights  of  parties 
interested  -as  if  it  had  been  the  estate  itself.  Ihis  petition  is, 
in  fact,  the  statutory  substitute  for  a  suit  to  determine  the 
rights  of  the  parties.     The  petitioners  here  are  doing  the 

(»)  Law  Rep.,  1  Eq.,  418.  0)  8  Hare,  589. 

(«)  88  Beav.,  296.  (*)  38  Beav.,  249. 

(3)  29  Beav.,  175. 

17  Eno.  Rep.  90 
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verything  which  Vice-Chancellor  Kindersley  in  Edmunds 
V.  Waugh  said  would  only  entitle  them  to  recover  six 
years'  arrears.  They  are  coming  to  a  court  of  justice  to 
recover  the  interest.  The  mortgagor  is  in  possession  in  con- 
templation of  law,  and  this  is  really  a  proceeding  against 
land. 

The  distinction  between  sect.  42  of  3  &  4  Will.  4,  c.  27, 
and  sect.  3  of  3  &  4  Will.  4,  c.  42,  is  explained  in  Hunter  v. 
716]  Knockolds  {'),  *the  former  relating  to  personal  ac- 
tions only,  and  the  object  of  the  latter  being  to  relieve  land 
from  arrears  of  charges  beyond  six  years. 

Dauneyj  for  the  corporation  of  lieeds. 

Hlggins^  in  reply :  There  is  nothing  in  the  words  of  the 
Statutes  of  Limitation  extending  their  operation  beyond 
actions  and  suits.  The  word  "suit"  had  a  definite  and 
•  well- understood  meaning  when  the  Statutes  of  Limitation 
were  passed,  and  the  petitioners  are  not,  in  this  case,  in  the 
position  of  having  to  institute  any  suit. 

Moreover,  the  memorandum  gives  the  mortgagee  a  right 
to  have  a  legal  mortgage,  and  with  a  legal  mortgage  there 
would  be  a  right,  having  regard  to  the  statute  maKing  de- 
vised estates  liable  for  debts,  to  tack  the  remaining  thirteen 
years'  interest  to  the  debt :  Darby  and  Bosanq  net  on  the 
Statutes  of  Limitation  (') ;  Elvy  v.  Norwood  ( ).  Even  a 
simple  contract  debt  can  be  tacked :  Molfe  v.  Chester  (*). 
If,  therefore,  it  is  clear  that,  as  against  the  mortgagor  and 
his  representatives,  the  mortgagee  is  entitled  to  twentjr 
years'  arrears,  those  arrears  mav  be  recovered  on  this  peti- 
tion. The  petitioners  are  in  the  position  of  mortgagees 
with  a  covenant  to  pay  the  debt,  because  that  would  be  a 
necessary  part  of  a  legal  mortgage  to  which  they  are  entitled 
under  the  covenant  in  the  memorandum. 

[Mr.  Olasse:  That  would  not  give  a  right  to  recover  more 
than  six  years'  arrears :  Shaw  v.  Johnson  (*).] 

Shaw  V.  Johnson  is  inconsistent  with  the  other  cases. 
But  it  does  not  applv  to  the  case  of  these  mortgagees,  who 
are  in  the  same  position  as  if  they  had  a  covenant  in  addition 
to  their  charge.  This  would  entitle  them  to  twenty  years' 
arrears  of  income :  Du  Vigier  v.  l/ee  ("),  and  a  legal  mort- 
gage would  contain  a  power  of  sale  under  which  they  might 
be  in  possession  of  the  purchase-money :  Edmunds  v. 
717]     Waugh  C)  is  a  clear  authority  both  in  *8upport  of 

(>)  1  Mac.  «k  O.,  640.  (»)  1  Dr.  «k  Sm.,  412. 

(«)  Page  150.  (•)  2  Hare,  326. 

(»)  5  De  G.  &  Sm„  240.  (')  Law  Rep.,  1  Eq.,  418. 
{*)  20  Beav.,  610. 
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the  view  that  the  petition  is  not  a  suit  to  which  the  Statutes 
of  Limitation  apply,  and  also  as  to  the  right  to  tack  or  re- 
tain the  whole  arrear  of  interest ;  and  on  this  point  JElvy  v. 
Norwood  (*),  Rolfe  v.  Chester  ("),  and  Thomas  v.  Thomas  (") 
are  conclusive  :  Shelf ord's  Real  Property  Statutes,  by  Car- 
son (*).  In  this  case,  it  is  the  remedy  only,  and  not  the 
right,  which  is  barred.  The  mortgagees  require  no  remedy 
or  relief,  because  the  money  is  in  court,  and  they  cannot  be 
forced  to  give  up  the  deeds  without  payment. 

Malins,  V.C.  :  The  point  raised  is  one  of  very  consider- 
able importance.  I  was  under  the  impression  last  week 
that  the  decision  of  Vice-Chancellor  Kindersley  in  Ed- 
muTids  V.  Waugh{^)  established  the  principle  that,  where 
by  any  means  there  was  a  fund  in  court  out  of  which  the 
mortgage  debt  was  payable,  a  petition  for  payment  of  the 
fund  out  of  court  was  not  a  suit  or  other  proceeding  for 
the  recovery  of  the  mortgage  money  or  interest,  within  the 
meaning  of  the  Statutes  of  Limitation.  And  if  the  circum- 
stances of  this  case  had  been  like  Edmunds  v.  Waugh^  I 
should  not  only  have  felt  myself  bound  to  follow  that 
case,  but  should  have  entirely  agreed  with  Vice-Chancellor 
Kindersley. 

But  that  was  a  case  in  which  the  proceeds  of  the  sale  of 
certain  mortgaged  premises,  sold  under  the  power  of  sale 
in  the  mortgage  deed,  were  standing  in  court  to  the  credit 
of  a  suit  for  the  administration  of  the  estate  of  the  mort- 
gagee. Now  it  is  quite  clear  that  if  a  mortgagee  had  the 
Eroceeds  of  the  sale  of  the  mortgaged  property  in  his  own 
ands,  the  legal  right  of  retainer  would  attach,  on  the  same 
Srinciple  as  the  right  of  retainer  by  an  executor  for  his  own 
ebt,  and  he  would  be  entitled  to  repay  himself  the  princi- 
pal, together  with  arrears  of  interest  for  any  number  of 
years.     And  in  Edmunds  v.  Waugh  the  position  of  the 

Earties  was  as  if  the  mortg<agee  had  the  money  actually  in 
is  hands  as  mortgagee,  and  what  Vice-Chancellor  Kinders- 
ley really  dealt  with  *was  the  right  of  retainer,  and  [718 
he  held  that  the  petition,  which  in  effect  put  the  mort- 
gagee in  possession  of  funds  which  really  belonged  to  him, 
was  not  a  suit  to  recover  interest  within  the  meaning  of  the 
Statutes  of  Limitation. 

Now  this  present  case  is  a  very  peculiar  one.  It  is 
that  of  an  equitable  mortgagee  with  a  covenant  to  have  a 
legal  mortgage  executed.     And  if  the  petitioners  had  real- 

(»)  6  De  G.  A  Sm.,  240.  (*)  Page*262. 

(«)  20  Beav.,  610.  (»)  Law  Rep.,  1  Eq.,  418. 

(*)  22  Beav.,  341. 
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ized  their  security,  and  there  had  been  a  deficiency,  they 
would  only  have  stood  creditors  against  the  estate  of  the 
mortgagor. 

Whether  ^Ivj/  v.  N(yi'wood{')  is  quite  consistent  with 
later  decisions,  it  is  not  now  necessary  to  give  an  opinion. 
If  the  mortgagee  had  taken  proceedings  in  this  court,  or  had 
filed  a  bill  of  foreclosure,  he  could  only  have  recovered  six 
years'  arrears  of  interest.  The  case  would  then  have  been 
simply  8haw  v.  Johnson  (*).  But  in  this  state  of  things, 
without  any  action  being  taken  by  the  mortgagee,  the  cor- 
poration gave  notice  to  treat  for  the  property,  and  the  price 
was  agreed  npon.  Then,  without  further  communication 
with  the  mortgagor,  in  order  to  enable  them  to  take  posses- 
sion, they  pay  the  agreed  price  into  court. 

Therefore  I  must  regard  the  money  in  court  as  land.  It 
would  have  followed  all  the  devolutions  of  land.  And  the 
only  application  is  for  the  money  which  is  the  substitute  for 
the  land, 

Mr.  Higgins  is  idght  in  saying  that  this  petition  is  not 
either  a  distress  or  action,  nor  strictly  a  suit.  But  inasmuch 
as  at  the  time  the  act  was  passed  there  was  no  other  pro- 
ceeding possible  than  those  mentioned,  and  all  the  modes 
of  proceeding  then  possible  were  enumerated,  it  must  be  as- 
sumed that  if  this  particular  course  could  then  have  been 
taken,  it  would  have  been  mentioned.  But  I  think  that  this 
petition  is  analogous  to  a  suit  for  the  recovery  of  land,  and 
therefore  that  thQ  principal  and  six  years'  interest  can  alone 
be  recovered. 

Under  all  these  circumstances,  I  think  the  case  is  not 
affected  by  Edmunds  v.  WaugJi  (•),  which  went  upon  the 

Erinciple  of  the  right  of  retainer,  and  that  this  petition  must 
e  treated  by  analogy  as  a  suit  to  recover  principal  and 
interest.  The  petitioners,  therefore,  will  receive  the  prin- 
719]  cipal  sum  and  six  years'  arrears  *of  interest,  ana  the 
residue  will  be  carried  over  to  the  separate  acccount  of 
Mrs.  Milner. 

The  costs  of  paying  in  and  taking  out  the  fund  will  be 
paid  by  the  corporation. 

Solicitors :  Torr  &  Co.;  Richard  Smith;  Janson  &  Co. 

P)  6  De  G.  A  Sm.,  240.  C)  1  Dr.  <fc  Sm.,  412. 

O  Law  Rep.,  1  Eq.,  418. 
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[2  Chancery  Division,  719.] 
V.C.M.,  May  26,  1876. 

In  re  Letchfoed. 

InfaiU  entitled  to  Real  3Uate — Power  of  Leasing — Intervening  Tenancy  by  the  Curtesy-^ 
Estate  indefeatibly  vested^ Act  of  11  Geo.  4  4fr  1  Will,  4,  c.  66. 

The  court  has  power,  under  1 1  Geo.  4  <fe  1  Will.  4,  c.  65,  to  sanction  a  building 
lease  of  an  infant's  freehold  estate  when  he  is  seised  in  fee  simple  in  reversion  after  a 
life  estate  by  the  curtesy  vested  in  his  father. 

■ 

This  was  a  petition  under  sect.  17  of  the  Act  of  11  Geo. 
4  &  1  Will.  4,*  c.  65,  by  an  infant,  who,  as  the  heir-at-law  of 
his  deceased  mother,  was  entitled,  subject  to  an  estate  for 
life  by  the  curtesy  then  vested  in  his  father,  to  an  undivided 
one-fourteenth  part  and  a  third  of  another  undivided  one- 
fourteenth  part  of  certain  freehold  property  in  the  parish  of 
Cripplegate,  in  the  city  of  London,  seeking  for  the  sanction 
of  the  court  to  a  builaing  lease  of  the  property  for  ninety- 
nine  years.  The  parties  entitled  to  the  other  shares  in  the 
property  were  sui  juris ^  and  had  agreed  to  grant  the  pro- 
posed lease. 

Oswald^  for  the  petitioner:  The  question  whether  the 
court  had  jurisdiction  under  the  act  to  sanction  a  lease  of 
an  infant's  estate,  notwithstanding  that  it  was  a  reversion 
on  an  estate  by  the  curtesy,  has  already  been  decided  in  a 
case  of  In  re  Spencer^  s  Trusty  which  came  before  your 
Lordship  on  the  15th  of  November,  1867. 

Malins,  V.C:  That  case  not  having  been  reported,  it 
does  not  appear  whether  In  re  Evans  {^)  ajiA.\Ex  parte 
Lecfk  (•),  in  which  *it  was  held  that  the  infant  must  [720 
be  indefeasibly  entitled  either  in  fee  or  in  tail  in  possession, 
were  cited. 

Olasse^  Q.C.,  amicus  cur  ice,  referred  to  In  re  Clark  {*)y  in 
which  Lord  Cranworth  had  said  that  the  statute  ought  to  be 
construed  liberally,  and  that  tlie  court  might  sanction  a 
lease,  in  some  cases,  of  a  defeasible  estate.  ; 

Malins,  V.C:  I  am  glad  to  find  that  there  was  author- 
ity for  my  decision  in  In  re  Spencer's  Trusty  for  it  appears 
to  me  to  be  a  matter  of  the  utmost  convenience  that  a  lease 
should  be  sanctioned  in  a  case  like  this ;  and  as  I  have  made 
the  order  before,  I  will  make  it  again.  With  great  defer- 
ence to  Lord  Cottenham,  I  think  he  took  a  very  narrow 
view  of  this  act  in  his  decision  in  In  re  Means  (*).     In  re 

(>)  2  My.  &  K.,  818.  (»)  16  Sim.,  446. 

(»)  Law  Rep.,  1  Ch.,  292. 
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Clark  was  subsequent  to  that  decision,  and  also  to  Ex  parte 
Legh  (*),  and  shows  that  the  strict  construction  put  upon 
the  statute  by  those  decisions  will  not  be  maintained.  It 
appears  to  me  as  plain  as  possible  that  such  a  case  as  the 

J)resent  was  intended  to  be  within  the  act.  If  not,  it  would 
oUow  that  however  small  a  share  an  infant  might  have  in  a 
property,  no  lease  could  be  granted  of  it  unless  the  share 
was  indefeasibly  vested  in  possession,  and  the  object  of  the 
act  would  often  be  entirely  frustrated.  This  view  seems  to 
be  entirely  borne  out  by  In  re  Clark. 

I  think,  also,  that  the  infant's  interest  being  so  small,  and 
all  the  other  parties  concurring,  the  deposit  of  a  X50unter- 
part  in  court  may  be  dispensed  with. 

Solicitors  :    Lovell^  Son  &  Pitfleld. 

(')  16  Sim.,  445. 


[2  Chancery  Division,  726.] 
V.C.B.,  April  6,  1876. 

726]  *BoYLE  V.  Bettws  Llantwit  Colliery  Company. 

[1876    B.     141.] 
Company — Voluntary  Liquidation — Receiver  and  Manager — CredOortf  Actum, 

On  the  application  of  an  unpaid  vendor  of  the  property  of  a  company  in  vol- 
untary liquiaation,  and  unable  from  insolvency  to  carry  on  its  works,  the  vendor 
was  appointed  receiver  without  security  or  salary. 

Perry  v.  Oriental  Hotels  Company  (*)  distinguished. 

Motion  on  behalf  of  the  plaintiffs,  who  were  unpaid  ven- 
dors, for  the  appointment  or  a  receiver  and  manager  over  the 
property  sold  by  them  to  the  Bettws  Llantwit  Colliery  Com- 
pany, now  under  voluntary  liquidation. 

In  June,  1874,  the  Bettws  Llantwit  Colliery,  of  which  the 
plaintiffs  were  lessees  from  Lord  Abergavenny,  was  con- 
veyed by  them  to  Sir  Wilford  Brett  and  Mr.  Heseltine  as 
the  trustees  and  nominees  for  a  company  which  had  been 
formed  to  purchase  the  lease  and  work:  the  colliery. 

It  was  at  the  time  agreed  that  part  of  the  purchase-money 
should  remain  on  mortgage,  and  that  the  amount,  with  in- 
terest at  6  per  cent. ,  should  be  secured  by  a  legal  mortgage 
of  the  colliery  and  works. 

A  mortgage  was  prepared  and  approved,  but  had  never 
been  actually  executed  by  the  trustees  on  behalf  of  the 
company.  In  the  meantime  the  company  had  not  been 
successful.    The  rent  fell  into  arrear,  and  the  freeholder  had 

(»)  Law  Rep.,  5  Ch.,  420. 


Vol.  n.]  CHANCERY  DIVISION.  719 

V.C.B.  Boyle  v.  Bettws  Llantwit  Colliery  Co.  1876 

put  in  distresses  for  the  *rent  due  at  Michaelmas  and  [727 
Christmas,  1875,  the  amount  due  having  been  afterwards 
paid  by  the  plaintiffs  to  prevent  a  forfeiture  of  the  lease. 

At  a  meeting  of  the  company  held  on  the  15th  of  March, 
1876,  a  resolution  was  passed  and  afterwards  registered  that, 
it  being  proved  to  the  satisfaction  of  the  company  that  the 
company  cannot  by  reason  of  its  liabilities  continue  its 
business,  and  that  it  is  desirable  to  wind  up  the  same,  the 
company  be  wound  up  voluntarily,  and  that  Mr.  Layton 
be  appointed  the  liquidator  to  carry  on  the  voluntary  liqui- 
dation. 

On  the  27th  of  March,  1876,  the  plaintiffs  commenced  an 
action  against  the  company  for  payment  of  the  balance  of 
their  purchase-money  (£8,000),  with  interest ;  specific  per- 
formance of  the  agreement  to  execute  in  favor  oi  the  plain- 
tiffs a  mortgage  of  the  premises ;  relief  on  the  footing  of 
unpaid  mortgagees;  the  appointment  of  a  receiver  and 
manager ;  and  an  injunction  to  restrain  the  company  from 
assigning  or  incumbering  the  property,  and  from  carrying 
on  or  in  any  manner  interfering  with  the  business,  property, 
or  affairs  of  the  company. 

The  plaintiffs  now  moved  for  the  appointment  of  a  re- 
ceiver and  manager,  and  for  an  injunction  until  the  hearing 
of  the  action. 

The  affidavits  in  support  of  the  motion  stated  that  the 
property  of  the  company  was  fast  going  to  ruin  for  want  of 
repair ;  that  the  works  were  stopped,  and  the  water  rising 
fast ;  that  the  company  were  entirely  without  funds,  and 
that  it  would  be  impossible  for  the  company,  or  the  vol- 
untary liquidator,  to  reopen  the  colliery  or  carry  on  the 
workings ;  and  that  there  was  the  risk  of  ejectment  by  the 
freeholder.  To  prevent  this  risk  the  plaintiffs  were  willing 
to  provide  funds  for  opening  and  worfeing  the  colliery,  and 
they  were  willing  theinselves  to  be  appointed  receivers  and 
managers  of  the  property. 

No  affidavits  had  been  filed  on  behalf  of  the  company, 
but  since  notice  of  motion  had  been  served  the  company's 
solicitor  wrote  offering  to  consent  to  an  order  in  the  terms 
of  the  notice  of  motion  upon  condition  that  the  trustees  of 
the  company  were  indemnified  by  the  plaintiffs. 

*Kay^  Q.C.,  {Crossley  with  him),  m  support  of  [728 
the  motion,  contended  that,  as  unpaid  vendors,  the  plain- 
tiffs were  entitled  to  have  the  property,  which  was  in  immi- 
nent peril,  protected  by  the  appointment  of  a  receiver  and 
manager.  They  were  willing  themselves  to  be  appointed 
and  to  act,  and  it  was  submitted  that  they  were  not  bound 
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to  give  the  trustees  of  the  company  the  indemnity  which 
had  been  asked  on  their  behalf. 

Swanston^  Q.C.,  and  Bradford^  on  behalf  of  the  com- 
pany, opposed  the  motion :  The  liquidator  who  has  been 
appointed  under  the  resolution  to  wind  up  voluntarily,  is 
the  proper  person  to  act  as  receiver,  and  unless  he  is  ob- 
jectionable— which  is  not  suggested — the  court,  as  a  matter 
of  principle,  will  not  appoint  any  other  person  in  his  place  : 
Perry  v.  Oriental  Hotels  Company  (*). 

If  the  ordinary  practice  is  departed  from,  it  can  only  be 
upon  the  terms  of  the  plaintiffs  giving  indemnity  to  the 
trustees  and  the  company  against  tne  rent  reserved  by  the 
lease  under  which  the  plaintiffs  hold. 

Bacon,  V.  C. :  In  Perry  v.  Oriental  Hotels  Company  the 
winding-up  was  under  the  supervision  of  the  court,  and  it 
was  thought  unreasonable  that  there  should  be  two  persons 
to  fulfil  tne  office  of  receiving  the  rents  and  profits  which 
the  liquidator  alone  could  veiy  well  perform ;  and  the  same 
matter  came  under  my  consideration  very  recently  in  Camp- 
hell  V.  Compagnie  GeneraU  de  Bellegarae  (*).  Here  there  is 
no  doubt.  The  plaintiffs  are  mortgagees  of  the  colliery, 
and  show  a  state  of  facts  which  may  result  in  the  positive 
destruction  of  the  property.  The  liquidator  has  not  the 
means  for  carrying  on  the  colliery,  and  is  quite  powerless  to 
remedy  the  evil,  and  if  I  do  not  interfere  1  must  suffer  the 
property  of  the  plaintiffs  to  be  entirely  destroyed. 

If  the  trustees  of  the  company  are  entitled  to  any  indem- 
nity they  must  be  indemnifaed  oy  the  company,  and  cannot 
call  on  the  plaintiffs  to  do  so.  The  application  of  the  plain- 
tiffs, who  are  really  the  owners  of  tne  colliery,  and  have  a 
729]  right  to  be  appointed  *receivers  and  managers  of 
their  property  without  security  and  without  salary,  is  per- 
fectly reasonable,  and  quite  consistent  with  the  practice  of 
the  court. 

Minute  of  Ordeb  :  Appoint  plaintiffs  receivers  and  managers  witbont  sal- 
ary and  without  security,  and  restrain  defendants  from  assigning,  disposing  of, 
or  charging  the  property  of  the  company. 

Solicitors :  Laundy  &  Son  ;  Walter  Webb. 

(>)  Law  Rep.,  5  Ch.,  420.  (')  2  Oh.  D.,  181. 

See  16  Eng.  Rep.,  656  note. 
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[2  Chancery  Diyision,  768.] 
M.R.,  March  27,  28  :    C.A.,  AprU  7, 1876. 

*Dawson  y.  Oliveb-Massey.  [753 

[1869    D.     87.] 

Will — GHfl  to  Clast  in  Remainder — Period  of  JMstribution — Aaeertainment  of  Clan-^ 
Marriage  with  Consent  of  Farenta — Impouible  Condition, 

A  testator  bequeathed  a  fund  to  truetees  npon  trust,  after  the  determination  of  a  life 
interest,  to  pay  and  transfer  the  trust  property  eqaally  amon^  the  female  children  of 
his  sister  on  their  attaining  twenty-one  or  marrying  witn  the  consent  of  their 

Earents.     At  the  death  of  the  tenant  for  life  the  testator's  sister  was  a  widow  and 
ad  two  daughters,  the  elder  of  whom  afterwards  married  while  under  age,  with 
the  consent  of  her  mother : 

fields  that  the  class  to  take  must  be  ascertained  when  the  first  member  became 
absolutely  entitled  to  a  share  : 

Held  (reversing  the  decision  of  the  Master  of  £he  Rolls),  that  the  consent  men- 
tioned in  the  wUl  must  be  taken  to  be  that  of  the  parents  or  parent  if  any,  and 
that  the  daughter  who  had  married  with  the  consent  of  her  surviving  parent  took  a 
vested  interMt  in  the  fund. 

Augustus  Shakespear  Oliver-Massey,  by  his  will, 
dated  the  6th  of  November,  1862,  after  bequeathing  some 
pecuniary  legacies  of  large  amount,  devised  and  bequeathed 
unto  and  to  the  use  Of  Thomas  James  Brown  and  Kichard 
Dawson,  their  heirs,  executors,  administrators  and  assigns 
respectively,  the  residue  of  his  personal  property  and  all 
his  real  property  and  estate,  upod  trust  out  of  the  annual 
income  and  produce  thereof  to  pay  to  certain  persons 
therein  named,  during  their  respective  lives,  the  annuities 
therein  mentioned  ;  and,  subject  to  the  said  annuities,  to 
pay  the  residue  or  the  whole,  as  the  case  might  be,  of  the 
said  annual  income  and  produce  to  Richard  Mansel  Oliver- 
Massey  during  his  life,  and  after  his  decease  upon  the  fol- 
lowing trust :  "  Upon  trust  to  pay,  transfer,  and  convey  the 
said  trust  property  and  estate,  and  the  annual  income 
and  produce  thereof,  to  be  equally  divided  amongst  the  fe- 
male children  of  my  sister  Madeline  Elizabeth  Sherifle, 
share  and  share  alike,  on  their  attaining  the  age  of  twenty- 
one  years  or  marrying  with  the  consent  of  their  parents, 
for  tneir  sole  and  separate  use,  free  from  the  debts  and  con- 
trol of  any  husband  with  whom  they  may  intermarry,  their 
receipts  alone  to  be  sufficient  discharges  lor  the  same.''  In 
other  parts  of  the  will  the  testator  spoke  of  the  *' trustees 
or  trustee." 

*The  testator  died  in  August,  1865.  He  was  en-  [754 
titled  to  very  considerable  real  and  personal  estate. 

Richard  Mansel  Oliver-Massey  died  in  September,  X870. 
17  Eng.  Rep.  91 
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The  testator's  sister,  Madeline  Elizabeth  Sheriffe,  bad 
been  twice  married^  By  her  first  husband  (who  was  living 
at  the  date  of  the  will,  but  died  in  the  testator's  lifetime) 
she  had  issue  two  daughters  and  two  sons ;  by  her  second 
husband  she  had  issue  a  son  only.  Her  two  daughters  were 
still  infants.  In  August,  1876,  the  elder  of  them,  with  her 
mother's  consent,  had  married  Henry  Walter  Musgrove 
Bonham,  and  on  her  marriage  a  settlement  of  her  interest 
under  the  will  was  made  with  the  approval  of  the  court. 

A  petition  was  then  presented  by  Mr.  and  Mrs.  Bonham 
and  the  trustees  of  their  marriage  settlement,  praying  that 
the  trustees  of  the  will  might  be  directed  to  pay  and  trans- 
fer to  the  trustee  of  Mrs.  Bonham' s  marriage  settlement  one 
moiety  of  the  testator's  residuary  personal  estate,  after 
providing  for  payment  of  the  annuities  given  by  the  will 
and  certain  other  charges  thereon. 

The  petition  came  on  to  be  heard  before  the  Master  of 
the  Rolls  on  the  27ch  of  March,  1876. 
.  Herbert  Lake,  for  the  petitioners :  The  class  of  children 
to  take  is  ascertained  when  the  first  member  of  it  attains  a 
vested  interest :  Hawkins  on  Wills  (') ;  Jarman  on  Wills  (*)• 
Mrs.  Bonham  attained  a  vested  interest  on  marrying  with 
her  mother's  consent :  Roper  on  Legacies ('). 

Ingle  Joyce,  for  the  respondents. 

Jessel,  M.R.:  In  my  opinion  both  questions  raised  by 
the  petition  may  be  fairly  considered  settled,  though  there 
appears  to  be  no  case  in  point  as  regards  the  first  of  them. 

The  gift  is  this.  [His  Lordship  read  it  and  continued :] 
It  is  a  gift  after  a  life  interest  to  the  female  children  of  the 
testator's  sister  on  attaining  twenty-one,  or  marrying  before 
twenty-one  with  the  consent  of  their  parents. 
755]  *I  think  it  plain  that  marriage  with  the  consent  of 
the  parents  is  a  condition  precedent ;  it  is  part  of  the  de- 
scription of  the  event  in  which  a  child  is  to  take. 

Now,  at  the  death  of  the  tenant  for  life,  there  were  two 
children  who  could  take.  Both  were  infants  and  unmar- 
ried; and  their  father  was  dead.  Subsequently  one  of 
them,  being  still  an  infant,  married.  She  could  not  marry 
with  the  consent  of  her  parents,  in  the  plural,  her  father 
being  dead.  The  first  point  to  be  considered  is,  whether 
she  nas  attained  a  vested  interest.  She  has  not  attained 
twenty-one,  nor  married  with  the  consent  of  her  parents, 
one  being  dead.  If  that  be  a  condition  precedent,  the  rule 
is  that  wiere  a  condition  precedent  annexed  to  a  legacy  be- 
comes impossible  by  the  act  of  God,   the  legatee  takes 

(1)  Page  76,  («)  8d  ed.,  vol.  U,  p.  146.  ffl  4th  «d.,  p.  802. 
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nothing..  It  is  otherwise  if  the  condition  is  a  condition 
subsec^nent ;  there  the  legatee  takes  absolutely,  because 
there  is  nothing  to  take  tne  legacy  away  from  him.  The 
question  then  is,  whether  the  consent  of  one  parent  will  do. 

There  are  two  cases  which  appear  to  me  to  decide  the 
point.  The  first  is  that  of  Knight  v.  Cameron  (*).  There 
the  legacy  was  to  be  paid  to  the  legatee  as  soon  as, she  at- 
tained the  age  of  twenty-one  or  upon  her  marriage  with  the 
consent  of  the  executors.  There  were  two  executors  whose 
consent  was  required  to  the  marriage,  and  one  of  them  died 
before  the  legatee  married.  It  was  admitted  on  all  hands 
that  the  latter  branch  of  the  condition  had  become  impos- 
sible. It  was  not  even  suggested  that  it  was  a  case  in  which, 
the  office  of  executor  would  survive ;  and  that  argument 
would,  not)  apply  to  a  case  where  (as  in  the  present)  tne  con- 
sent of  parents'  was  required.  It  was  held  that  the  consent 
of  one  executor  would  not  do,  and  that  the  gift  being  to  the 
young  lady  at  twenty-one  or  on  marriage  with  the  consent 
of  two  executors,  she  must  wait  till  she  attained  twen- 
ty-one. 

That  case  having  been  so  decided,  I  next  come  to  CoUett 
V.  CoUett  {*),  where  Lord  Romilly  held  a  condition  as  to 
marriage  with  consent  to  be  a  condition  subsequent.  He 
says :  "I  think  it  clear  beyond  controversy  that  this  was  a 
legacyvested  in  Mrs.  Lloyd  immediately  on  the  death  of 
her  father,  liable  to  be  divested  *in  case  she  died  un-  [766 
der  twenty-one  without  having  been  married  with  the  con- 
sent of  her  mother."  Then  he  points  out  that  this  circum^ 
stance  distinguished  the  case  from  Knight  v.  Cameron  {')y 
in  which  there  was  not  a  vested  legacy,  and  there  was  an 
insuperable  direction  that  the  condition  must  be  performed 
to  qualify  the  person  to  become  entitled  to  the  legacy. 

With  these  two  authorities  before  me,  I  think  that,  the 
condition  being  a  condition  precedent,  and  not  having  been 
performed,  the  petitioners  are  not  entitled  to  a  transfer  of 
the  fund. 

The  next  question  is, .  can  anybody  else  become  entitled 
to  a  share  of  the  fund  ? 

At  the  death  of  the  tenant  for  life  there  was  nobody 
within  the  description  of  the  persons  to  take.  It  has  been 
settled  as  a  rule  of  convenience,  in  cases  of  this  sort,  that 
where  the  first  person  becomes  entitled,  you  stop  the  in- 
crease of  the  class ;  otherwise  the  party  who  had  become^ 
entitled  would  not  be  able  to  get  his  share ;  therefore  you 
ascertain  at  that  moment  the  least  share  which  a  person  be- 

0)  14  Ves.,  889.  («)  85  BeftV.,  8R 
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coming  entitled  can  take.  That  being  so,  I  think  that 
where  one  member  of  the  class  becomes  entitled,  no  child 
who  afterwards  comes  into  existence  can  take  a  share.  The 
rule  is,  that  the  period  of  distribution  depends  on  the  time 
when  the  first  member  of  the  class  becomes  entitled. 

From  this  decision  Mr.  and  Mrs.  Bonham  appealed,  and 
the  appeal  came  on  to  be  heard  on  the  7th  of  April,  1876. 

Cookson,  Q.C.,  and  IT.  Lake,  for  the  appellants:  We 
submit  that  the  condition  has  been  sufficiently  complied 
with.  The  cases  on  consent  to  marriage  proceed  on  this 
principle,  that  substantial  compliance  with  the  condition  is 
enough.  No  case  closely  resembles  the  present  in  its  cir- 
cumstances, but  the  principle  of  the  authorities  justifies  the 
court  in  reading  the  condition  here  as  meaning  ^' with  the 
consent  of  the  person  or  persons  for  the  time  being  filling 
the  parental  office."  The  point  did  not  arise  in  KniglU  v. 
CaTneron.  The  real  consent  required  is  that  of  the  sister, 
not  of  her  husband.  It  would  be  too  absurd  to  hold  that 
the  children  of  a  second  marriage  could  marry,  but  not 
757]  those  *of  the  first  marriage.  The  text  writers  all 
agree  that  in  such  a  case  the  consent  of  the  surviving  parent 
would  be  sufficient :  Rop.  Leg.  (*^ ;  Williams  on  Execu- 
tors (") ;  Story,  Eq.  Jur.  (•) ;  Swinburne  (*).  The  cases  of 
Farmer  v.  Compton  (*),  Mercer  v.  Hall  (*),  Clark  v.  Lucy  ('), 
show  that  where  a  condition  becomes  impossible  it  must  be ' 
performed  as  well  as  it  can.  In  WorthingUm  v.  .Enans  (*) 
''trustees"  was  read  "trustee,"  so  here  "parents"  must 
be  read  "parent."  Or  ay  don  v.  Hicks  (*),  Co.  Litt.  ("),  are 
authorities  on  the  subject. 

Ingle  Joyce^  for  the  trustees. 

Fischer y  Q.C.,  and  R.  Lake,  for  the  executors :  This  ques- 
tion must  be  raised,  as  Mrs.  Bonham  may  die  before  she 
attains  the  age  of  twenty-one  years.  The  language  of  the 
will  is  too  strong  to  be  got  over,  however  inconvenient  it 
may  be.  The  testator  must  have  known  that  his  own  sis- 
ter s  husband  was  dead,  and  if  he  did  not  alter  his  will, 
that  shows  that  he  meant  it  to  be  ^.s  we  find  it.  In  other 
parts  of  the  will  he  speaks  of  "trustees  or  trustee,"  show- 
ing that  he  understood  the  difference.  This  is  clearly  a 
condition  precedent,  and  the  petitioner  is  not  within  the 
terms :  Hemmings  v.  Munckley  (").     Where  the  act  of  God 

(»)  4th  ed.,  p.  802.  f)  6  Vin.  Abr.,  87. 

(«)  7th  ed.,  p.  1278.  («)  1  S.  A  S.,  166. 

(«)  §  291.  (»)  2  Atk.,  16. 

(*)  7th  ed.,  p.  416.  ('«)  Page  1 12  a,  n. 

(»)  Rep.  in  Ch.,  1.  (")  1  Bro.  C.  C,  804. 
(•)  4  Bro.  C.  C,  826. 


Vol.  n.]  CHANCERY  DIVISION.  725 

C.A.     .  Dawson  v,  Oliver-Massey.  1876 



renders  the  performance  of  a  condition  impossible,  the  leg- 
acy fails,  and  the  fact  that  the  intended  legatee  has  done  all 
that  he  can  is  immaterial :  Falkland  v.  Bertie  Q) ;  Clark  v. 
Parker  (') ;  Boyce  v.  Boyce  (') ;  Priestley  v.  Holgaie  (*). 
Oreen  v.  Oreeni^)  is  a  strong  decision,  and  cannot  be  recon- 
ciled with  Sugden  on  Powers  (*).  In  some  cases  a  condition 
precedent  which  cannot  be  performed  prevents  a  legacy  from 
vesting :  Swinburne  (') ;  aykes  v.  Sheard  (•).  The  court 
cannot  strain  the  words  of  the  will  to  *mean  what  [758 
they  do  not  say.  In  CoUett  v.  Collett  (*)  the  condition  was 
Bnbsequent 
Cookson^  in  reply. 

April  7.  James,  L.  J.,  after  stating  the  facts  of  the  case :, 
The  law  upon  the  subject  is  expressed  in  Mr.  Roper's  book 
on  Legacies,  or  rather  in  Mr.  White's  original  edition  of 
Roper  which  was  published  in  1828.  The  previous  edition 
of  Mr.  Roper  himself,  who  was  dead  before  this  time,  was 
in  1805,  but  it  appears  from  the  preface  to  the  edition  of 
1828,  that  the  chapter  from  which  I  am  about  to  read  was 
written  by  Mr.  Roper  himself,  who  must  have  spent  a  con- 
siderable portion  of  his  life  in  getting  up  the  subject  of  the 
Law  of  Legacies.  He  states  it  thus("):  "There  is,  how- 
ever, a  peculiarity  belonging  to  those  conditions  when  the 
*  legacies  are  the  subjects,  which  makes  the  rules  of  the  com- 
mon law  inapplicable  to  them  in  every  instance.  This 
anomaly  is  produced  from  the  adoption  of  the  civil  law  in 
the  construction  of  personal  bequests  to  a  certain  extent, 
according  to  which,  where  the  condition  is  precedent,  it  is 
considered  to  be  performed  within  the  meaning  of  the' testa- 
tor if  executed  cy-pres  when  the  whole  cannot  be  literallj 
fulfilled  from  unavoidable  circumstances.  The  principle  is 
the  presumption  of  the  testator  not  requiring  the  perrorm- 
ance  of  impossibilities,  and  that  his  intention  will  be  sub- 
stantially carried  into  effect  by  permitting  it  to  be  executed 
as  far  as  it  can  be  done."  And  after  some  further  general 
observations,  he  proceeds ("):  "It  follows  from  these  ob- 
servations that  if  a  precedent  condition  require  the  consent 
of  three  trustees  to  the  marriage  of  the  legatee  and  one  of 
them  die,  the  approbation  of  the  survivors  previously  to  the 
marriage  will  be  a  sufficient  compliance  with  the  condition. 

(>)  2  Vera.,  383.  0)  7th  ed.,  p.  401. 

(«)  19  Ves.,  1.  *  (»)  88  L.  J.  (Ch.),  181. 

(»)  16  Sim.,  476.  (»)  86  Beav.,  812. 

(♦)  8  K.  A  J.,  286.  (»o)  8d  ed.,  p.  690. 

(»)  2  J.  A  Lat.,  629.  (")  8d  ed.,  p.  691 ;  4th  ed.,  p.  802. 

(•)  8th  ed.,  p.  252. 
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For  although  the  testator  mast  have  supposed  that  all  his 
trustees  would  be  living  at  the  time  of  the  legatee's  mar- 
riage, or  he  would  not  have  required  their  joint  consent,  yet 
doubtless  he  could  not  mean  that  by  the  accident  of  the 
death  of  one  of  them  his  bounty,  or  it  may  be  his  obligation 
759]  as  a  parent,  should  be  ^disappointed.  It  mav  be 
reasonably  presumed  that  if  the  possibility  of  one  of  the 
trustees  dying  before  it  was  necessary  to  consult  him  on  the 
marriage  nad  occurred  to  the  testator,  he  would  have  ex- 
pressly empowered  the  survivors  to  consent  or  disapprove 
of  it.  And  since  a  prudent  conection  was  the  essence  of  the 
condition,  and  the  object  was  attainable  in  securing  it  by 
the  previous  consent  of  the  two  trustees,  the^  case  seems  to 
fall  under  the  exception  in  the  civil  law  to  a  strict  perforni- 
ance  of  the  condition,, namely,  when  a  testator  appears  to 
have  more  regard  to  the  end  than  to  the  means  prescribed 
for  its  attainment." 

Mr.  Justice  Vaughan  Williams,  in  his  book  on  Executors, 
says  this(*):  *'Next,  concerning  the  performance  of  condi- 
tions in  restraint  of  marriage,  ui  the  instance^  of  conditions 
requiring  marriage  with  consent  of  executors  or  trustees,  it 
has  been  decided  that  such  consent  must  be  obtained  before 
or  at  the  marriage ;  for  a  subsequent  approbation  by  the 
executors,  &c.,  will  not  be  a  performance  of  the  condition. 
Again,  the  consent  of  all  the  executors  or  trustees  must  be 
obtained,  though,  where  one  of  them  is  dead,  if  the  condi- 
tion is  precedent,  it  should  seem  that  the  consent  of  all  the 
survivors  is  sufficient." 

Mr.  Justice  Story  puts  it  somewhat  differently.  Mr.  Jus- 
tice Story  says  (') :  *' Where  a  literal  compliance  with  the 
condition  becomes  impossible  from  unavoidable  circum- 
stances and  without  any  default  of  the  party,  it  is  sufficient 
that  it  is  complied  with  as  nearly  as  it  practically  can  be, 
or  (as  it  is  technically  called)  cj/pres.  -  This  modiflcation  is 
derived  from  the  civil  law,  and  'stands  upon  the  presumption 
that  the  donor  could  not  intend  to  require  impossibilities, 
but  only  a  substantial  compliance  with  his  directions  as  far 
as  they  should  admit  of  being  fairly  carried  into  execution. 
It  is  upon  this  ground  that  courts  of  equity  constantly  hold 
in  cases  of  personal  legacies  that  a  substantial  compliance 
with  the  condition  satisfies  it,  although  not  literally  ful- 
filled. Thus  if  a  legacj'^  upon  a  condition  precedent  should 
require  the  consent  of  three  persons  to  a  marriage,  and  one 
or  more  of  them  should  die,  the  consent  of  the  survivor  or 
survivors  would  be  deemed  a  sufficient  compliance  with  the 

•    Q)  Wms.  Exrs.,  1278,  7th  ed.  *  O  Story,  Eq.  Jur.,  §  291. 
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condition,  and  d  fortiori  this  doctrine  would  be  applied  to 
conditions  subsequent." 

^Therefore,  at  least  fjrom  the  year  1828  down  to  the  [760 
present  time,  wherever  the  English  language  is  spoken, 
wherever  the  English  law  prevails,  and  the  Englisn  legal 
literature  has  been  studied,  it  has  been  taught  and  accepted 
as  the  unquestioned  doctrine  of  this  court  that  the  deatn  of 
one  of  two  .persons  whose  ponsent  is  required  does  not 
destroy  the  gift,  and  that  the  consent  of  the  survivor  is  suf- 
ficient. Lord  St.  Leonards,  in  the  case  of  Oreen  v.  Oreen{')y 
has  carried  it  even  further,  because  dealing  with  a  question 
as  to  land,  wliich  is  supposed  to  be  not  subject  to  the  civil 
law,  on  which  these  cases  to  some  extent  proceeded,  he  has 
decided  that  where  a  man  had  the  power  of  jointuring  any 
wife  he  should  marry  with  the  consent  of  A.  B.,  the  death 
of  A.  B.  did  not  prevent  him  from  joiaturing  a  wife  with 
whom  he  afterwards  intermarried. 

On  the  other  hand,  it  is  said,  and  it  seems  to  have  been 
thought  by  the  Master  of  the  Rolls,  in  dealing  with  this  pe- 
tition, that  the  two  authorities  to  which  he  referred  were  de- 
cided the  other  way.  One  was  the  case  of  Knight  v. 
Cameron  ("),  decided  in  1807  by  Sir  W.  Grant,  but  in  that 
case  the  point  was  not  only  not  decided,  but  could  not  have 
been  decided.  The  consent  required  was  of  two  executors, 
one  of  whom  was  dead,  and  the  lady  married  without  the 
consent  of  the  other.  AH  that  the  Master  of  the  Rolls  de- 
cided in  that  case  was  that  she  had  not  married  with 
consent :  there  was  no  decision,  and  there  was  no  dictum 
to  the  enect  that  marriage  with  the  consent  of  the  survivor 
would  not  have  been  a  sufficient  compliance  with  the  con- 
dition. 

The  other  case  is  ColUtt  v.  Collett(^\  before  the  late  Master 
of  the  Rolls ;  but  when  that  comes  to  be  considered,  so  far 
from  being  an  authority  the  other  way,  or  recognizing,  as 
was  supposed.  Knight  v.  Cameron  as  being  an  authority  the 
other  way,  the  decision  is  really,  as  far  as  it  goes,  a  strong 
authority  in  favor  of  the  proposition  contended  for  by  the 
petitioner  in  this  case.  For  tnere  a  testator  gave  a  share  of 
his  residuary  real  and  personal  estate  to  his  daughter,  to  be 
paid  at  the  age  of  twenty-one  years,  or  on  her  day  of  mar- 
riage, provided  it  should  take  place  with  the  consent  of  his 
widow;  the  widow  died;  the  daughter  ^married  [761 
under  age,  consequently  without  the  consent  of  the  widow, 
and  the  Master  oi  the  KoUs  ordered  the  money  to  be^  paid 
out  to  the  daughter  on  her  marriage,  no  doubt  treating  it  as 

0)  2  J.  A  Lat.,  629.  («)  14  Ves,,  889.  (»)  36  Beav.,  812. 
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a  condition  subsequent,  and  he  uses  this  language  Q:  '^I 
think  that  this  is  the  true  and  proper  conclusion  to  be  drawn 
from  the  cases  which  decide  that  when  the  performance  of 
the  condition  in  toto  has  not  taken  place  because  the  per- 
formance of  a  portion  of  the  condition  has  become  impossi- 
ble through  no  act  or  default  of  the  person  who  had  to 
perform  it,  the  performance  of  that  portion  of  the  condition 
will  be  dispensed  with.  Here,  it  is  reasonably  certain" — 
which  is  singularly  like  this  case — ^'  that  the  mother,  if  she 
had  lived,  would  have  given  her  consent  to  this  marriage ; 
one  eligible  in  all  respects,  approved  of  by  the  friends  and 
guardian  of  the  lady  herself,  and  sanctioned  by  the  court. 
She  has,  therefore,  performed  the  condition  as  far  as  it  was 
possible  for  her  to  do  so,  but  the  consent  of  the  deceased 
mother  of  course  could  not  be  procured." 

This  being  the  state  of  the  law  of  the  court  and  of  the 
authorities,  1  think  we  are  well  warranted  i»  putting  a  rea- 
sonable construction  upon  this  will  and  in  supposing  that 
the  testator  was  a  man  of  ordinary  common  sense,  and  that 
he  meant  not  to  prevent  the  young  lady  from  marrying 
under  the  age  of  twenty-one  years,  in  the  event  of  the  death 
of  one  of  the  parents,  but  that  the  marriage  should  be  sub- 
stantially with  proper  j)arental  consent,  and  that  we  are  au- 
thorized in  saying  that  it  must  be  implied  that  the  marriage 
was  to  be  with  the  consent  of  the  parents  or  parent,  if  any. 
Qui  hcBret  in  literd  hasret  in  cortice.  And  tnere  probably 
never  was  a  stronger  illustration  of  how  impossible  it  would 
be,  consistently  with  sense,  to  give  a  literal  construction  to  a 
bequest  than  is  exhibited  in  this  particular  bequest.  There 
is  not  a  line  in  this  gift  which  can  be  literally  construed  and 
made  sensible,  for  there  is  no  gift,  except  a  gift  hy  division 
between  children ;  therefore  there  would  be  no  gift  to  one 
child  only  if  there  had  been  only  one  daughter.  Then,  again, 
the  only  direction  is  for  a  division  on  their  attaining  the  age 
of  twenty-one  years  or  marrying.  Beyond  all  question 
"division"  does  not  mean  "division,"  and  "their"  does 
not  mean  "their,"  because,  unless  you  assume  the  event  of 
762]  a  ^daughter  attaining  the  age  of  twenty-one,  and  the 
other  daughter  marrying  at  that  same  time,  there  never 
would  be  any  division  at  all,  and  the  share  of  the  daughter, 
so  far  as  it  was  then  ascertained,  would  be  paid  to  her,  not 
on  "their"  attaining  the  age  of  twenty-one  or  "their" 
marrying  with  consent,  but  on  "her"  attaining  the  age  of 
twenty-one  or  "her"  marrying  with  consent.  Another 
absurdity  mentioned  in  the  argument  would  arise  on  tliis 

0)  86  Boav.,  812. 
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will,  that  assuming  the  case  to  be,  as  it  might  very  Well 
happen,  that  the  lady  might  marry  more  than  once,  and  the 
lady  so  marrying  might  have  some  other  daughters,  then 
there  would  be  this  absurdity,  that  the  daughters  of  the  first 
marriage  never  could  marry  with  consent,  though  the  daugh- 
ters of  the  second  marriage  could. 

I  do  not  base  my  opinion  upon  those  reasons,  but  I  refer 
to  them  as  illustrating  the  propriety  of  the  doctrine,  that 
we  must  treat  the  thing  reasonably,  and  say  that  the  consent 
must  be  the  consent  of  the  parents  or  parent,  if  any.  There- 
fore, I  am  of  opinion  that  the  petitioners  are  entitled  to 
have  what  they  nave  asked  for. 

Hellish,  L.J.:    I  am  of  the  same  opinion. 

Bagoallay,  J. a.:  I  do  not  think  it  necessary  to  add 
anything. 

Solicitors :  Lakes ,  BeauTnont  and  Lake;  Sladen  &  Mac^ 
kenzie. 


[2  Chancery  Division,  768.] 
C.A.,  April  26, 1876. 

*ln  re  Deighton's  Settled  Estatjss.  [783 

WiU —  Vatiinff — Period  for  ascertaining  Clam. 

'  A  testator  directed  his  trustee?  to  pay  the  income  of  his  real  and  residnary  per- 
sonal estate  to  his  wife  for  life,  and  on  her  death  to  apply  the  income  in  the  mainte- 
nance of  his  children  then  living  and  the  issue  of  his  children  then  deceased  (such 
issue  taking  the  share  which  their  parents  would  have  taken  if  living)  until  his 
youngest  surviving  child  attuned  twenty -one,  and  when  such  child  attained  twenty- 
one,  to  sell  the  real  estate  and  hold  the  proceeds  and  the  personal  estate  in  trust  for 
his  children  then  living  and  the  issue  then  living  of  his  child  or  children  dying 
before  that  period.  The  youngest  child  attained  twenty-one  twelve  years  before  the 
widow's  death : 

Held  (affirmii^  the  decision  of  the  Master  of  the  Rolls),  that  the  class  was  not  to 
be  ascertained  before  the  death  of  the  widow,  and  that  the  le^al  personal  represent- 
atives of  a  child  who  had  died  without  issue  in  her  lifetime  took  nothing. 

Where  the  eflfect  of  postponing  the  vesting  of  the  shares  of  children  to  the  period 
of  division  would  be  to  leave  the  family  of  a  child  dying  before  that  period  without 
provision,  the  court  leans  strongly  in  favor  of  early  vesting ;  but  where  a  testator 
provides  for  all  his  issue  living  at  the  period  of  division,  his  words  will  not  be 
strained  in  order  to  make  the  shares  vest  at  an  earlier  period. 

This  was  an  appeal  frond  an  order  of  the  Master  of  the 
Bolls. 

W.  S.  Deighton  died  in  October,  1841,  leaving  a  will  by 
which  *he  gave  his  real  and  residuary  personal  estate  [784 
to  trustees  upon  trust  to  convert  so  much  as  did  not  consist 
of  ready  money  or  of  freehold  or  leasiehold  estate,  and,  after 
payment  of  debts  and  a  legacy,  to  invest  the  residue  of  the 
proceeds  in  consols ;  and  he  directed  that  all  the  said  trust 
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estates  and  premises  should  form  an  aggregate  fund,  and  be 
held  upon  trust  to  pay  the  income  to  his  wife  during  lier 
life,  if  she  so  long  continued  his  widow,  but  if  she  married 
again,  then  to  pay  her  £50  a  year  during  the  remainder  of 
her  life;  ''and  on  my  said  wife's  death,  or  marriage,  to 
apply  such  income,  or  the  residue  thereof,  in  or  towards  the 
maintenance,  education,  bringing  up,  and  supporting  of  such 
child  or  children  of  mine  then  living,  and  of  the  issue  of  my 
child  or  children  then  deceased  (such  issue  taking  the  share 
in  such  income  only  as  the  parent  or  parents,  if  living,  would 
have  taken)  until  my  youngest  surviving  child  shall  have 
attained  the  age  of  twenty-one  years.  And  I  direct  my 
trustees,  when  my  youngest  surviving  child  shall  have 
attained  the  age  of  twenty-one  years,  to  sell  all  piy  said 
freehold  and  leasehold  estates,  and  to  stand  possessed  of  the 
money  arising  therefrom  and  the  residue  of  the  trust  prem- 
ises in  trust  for  my  child  or  children  then  living,  and  the 
issue  then  living  of  my  child,  or  children  dying  before  that 
period,  such  objects  to  take  as  tenants  in  common  per 
stirpes^  the  shares  of  the  children  to  be  paid  immediately, 
the  shares  of  the  other  issue,  being  males,  at  the  age  of 
twenty-one  years,  or,  being  females,  at  that  age  ormarriage." 

The  testator  left  a  wife  and  nine  children.  The  youngest 
child  attained  twenty-one  in  February,  1862.  The  widow 
died  in  December,  1874.  In  the  meantime  several  of  the 
children  had  died,  some  leaving  issue  and  some  without 
issue. 

The  opinions  of  two  eminent  counsel  were  taken,  one  in 
1857  and  the  other  in  1870  ;  and  they  both  advised  that, 
without  doubt,  the  class  of  takers  was  to  be  ascertained 
when  the  youngest  child  attained  twenty-one,  and  that  their 
interests  then  vested.  A  third  counsel,  in  1872,  further 
advised  that  the  property  had  become  saleable  when  the 
youngest  child  attained  twenty-one.  The  trustees,  after  the 
widow's  death,  paid  away  some  parts  of  the  residuary  per- 
sonal estate  in  accordance  with  these  opinions. 

The  question  now  arose,  who  were  entitled  to  the  proceeds 
785]  of  *part  of  the  estate  which  had  been  sold  during  the 
widow's  life  under  the  Settled  Estates  Act,  and  the  par- 
chase-money  paid  into  court.  The  Master  of  the  Kolls 
decided  that  tne  class  was  to  be  ascertained  at  the  widow's 
death,  thus  excluding  the  personal  representatives  of  chil- 
dren who  had  died  in  her  lifetime. 

J.  J.  Wilks,  who  was  entitled  to  the  interest,  if  any,  of 
one  of  these  deceased  children,  appealed. 

Bristowe,  Q.C.,  and  Freeliiig^  for  the  appellant. 
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Waller,  Q.C.,  and  W-  Barber,  and  Fischer,  Q.C.,  and 
JSveritt,  for  the  respondents,  were  not  called  upon. 

James,  L.J.:  I  think  the  construction  of  this  will  reason- 
ably, clear.  Putting  aside  the  contingency  of  the  wife's 
marrying  again,  which  has  not  happened,  the  scheme  of  the 
will  IS  tnis :  The  testator  gives  his  property  to  his  wife  for 
life,  and  after  her  death  he  directs  the  income  to  be  applied 
for  the  maintenance  of  his  children,  and  the  issue  of  deceased 
children,  untU  the  youngest  child  attains  twenty-one,  pro- 
ceeding on  the  assumption  that  his  children  will  not  all 
have  attained  twenty-one  at  his  wife's  death.  When  the 
voungest  child  attains  twenty-one  he  directs  the  property  to 
be  sold.  He  cannot  have  intended  this  sale  to  take  place 
during  the  life  of  bis  wife.  He  never  meant  to  take  away 
the  income  in  specie  which  he  had  given  to  her.  In  saying 
that  the  sale  is  to  take  place  when  the  youngest  child  attains 
twenty-one,  he  means  that  the  sale  is  to  take  place  when 
both  events  have  happened — the  death  of  the  wife,  and  the 
youngest  child's  attaining  twenty-one.     In  directing  the 

f)roc^ds  to  be  held  in  trust  for  a  class  of  persons  "then'' 
iving,  he  means  living  at  the  time  at  which,  according  to 
the  will,  the  sale  was  to  take  place.  The  court  leans  strongly 
in  favor  of  the  early  vesting  of  interests  in  cases  where  the 
effect  of  holding  the  share  of  a  child  of  the  testator  to  be 
contingent  on  his  living  to  a  future  period  would  be  that,  if 
he  died  before  that  period  leaving  a  family,  his  children 
would  take  no  benefit  under  the  will ;  but  there  is  no  reason 
for  departing  from  the  fair  meaning  of  the  words  of  a  testa- 
tor in  order  to  vest  the  *sh^res  of  his  children,  when  [786 
he  has  made  a  provision  for  all  his  descendants  living  when 
the  fund  becomes  divisible. 
Mellish,  L.  J.,  and  Baggallay,  J. A.,  concurred. 
Solicitors :  Fielder  &  Sumner  ;  Heather  &  Son. 


[2  Chancery  Division,  797.] 
C.A.,  April  27,  1876. 

*-Kr  parte  Ellis.      In  re  Ellis.  [797 

Bankntptcif — Adjudication — Appeal — Zocim  statidi  of  Appellant — Holder  of  Bill  of  Sale 
alleged  to  be  invalids  Bankruptcy  Aet,  1869  (32-  <&  33  Vict.  e.  71),  «.  Il'-Awgn- 
ment  of  all  Debtor* 8  Property. 

An  adjadication  of  bankruptcy  was  made,  founded  upon  the  execution  by  the 
debtor  of  a  bill  of  sale  which  was  held  to  be  an  act  of  bankruptcy  : 

Held  (affirming  the  decision  of  Bacon,  C.J.),  that  the  holder  of  the  bill  of  sale  was 
entitled  to  appeal  from  the  adjudication. 

Statement  of  the  principles  which  guide  the  court  in  determining  whether  an 
assignment  of  all  a  debtor's  property  is  an  act  of  bankruptcy. 
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This  was  an  appeal  from  an  order  of  the  Chief  Judge  in 
Bankruptcy  annulling  tlie  bankruptcy  of  Robert  Ellis,  a 
farmer-in  Cambridgeshire  (*). 

The  petition  for  adjudication  was  presented  on  the^th 
of  Nav^ember,  1875,  by  E.  E.  Ellis,  the  father  of  the  bank- 
rupt, a  creditor  to  the  amount  of  £910.  The  act  of  bank- 
ruptcy alleged  was  a  bill  of  sale  dated  the  22d  of  July,  1876, 
whereby  the  bankrupt  assigned  all  his  property,  both  pres- 
ent and  future,  to  Francis  Thoday,  to  secure  an  antece- 
dent debt  of  £1,840,  and  a  present  advance  of  £105,  and 
also  any  further  advance  not  exceeding  £2,200.  The  Regis- 
.  trar  of  the  Cambridge  County  Court  having  adjudicated 
Ellis  bankrupt,  and  having  afterwards  refused  to  annul  the 
adjudication,  Thoday  appealed  to  the  Chief  Judge,  who 
reversed  the  decision  of  the  Registrar,  and  annulled  the 
adjudication.    The  petitioning  creditor  appealed. 

Winslow^  Q.C.,  and  Pope^  for  the  appellant,  renewed  the 
objection  taken  before  the  Chief  Judge,  that  Thoday  had 
no  locus  standi  to  appeal  against  the  decision  of  the  Regis- 
trar. His  right  to  enforce  his  bill  of  sale  was  not  affected 
by  the  fact  that  it  had  been  treated  by  the  Court  of  Bank- 
ruptcy as  an  act  of  bankruptcy.  If  the  trustee  attempted  to 
set  it  aside,  he  would  have  an  opportunity  of  trying  the 
question.  He  was  not,  therefore,  ''aggrieved"  within  the 
meaning  of  the  71st  section  of  the  Bankruptcy  Act,  1869. 

They  referred  to  JRevell  v.  Blake  {'). 
798]    *I>e  Oex,   Q.C.,  and  Cocker ell^  for  Thoday,   were 
not  called  on. 

James,  L.J.:  I  think  there  is  no  doubt  that  the  appel- 
lant is  entitled  to  appeal.  Though  he  may  not  be  bound  by 
the  order  of  adjudication,  still  it  would  so  embarrass  him 
that  he  may  properly  be  said  to  be  aggrieved  by  it.  The 
validity  of  the  bill  of  sale  is  a  simple  question,  which  may 
as  well  be  tried  at  once. 

Mellish,  L.  J.,  and  Bagg allay,  J. A.,  concurred. 

WinsloWy  Q.C.,  and  Pope^  then  proceeded  to  argue  that 
the  true  result  of  the  evidence  was  that  the  fresh  advances 
were  not  made  for  the  purpose  of  enabling  the  bankrupt  to 
carry  on  his  business,  but  only  for  better  securing  the  an- 
tecedent debt  due  to  Thoday.  From  the  time  of  the  execu- 
tion of  the  deed  the  whole  property  had  been  under  the 
control  of  Thoday.  The  case  was  therefore  distinguishable 
from  Ex  parte  Winder  {^)  and  Ex  parte  Ktng{*). 

(*)  Ek  part  T%oday,  In  re  Mia,  ante,        (»)  1  Ch.  D.,  290. 
p.  229.  (*)  AnU,  p.  266. 

.    (»)  Law  Rep.,  7  C.  P.,  300. 


Vol  IL]  CHANCERY  DIVISION.  733 

C.A.  Patterson  v.  Gaulight  and  Coke  Co.  1876 

[Mellish,  L.J.:  The  result  of  the  authorities  is,  that 
where  a  debtor  assigns  his  whole  property  as  a  security  for 
a  past  debt  only,  it  is  an  act  of  bankruptcy,  whatever  the 
inotiye3  of  the  parties  may  have  been.  If  there  is  also  a 
further  advance,  it  is  not  a  question  whether  the  further 
advance  is  great  or  small,  but  whether  there  was  a  bona  fide 
intention  of  carrying  on  the  business.] 

De  OeXy  Q.C.,  and  CocAercZZ  for  Thoday,  were  not  called  on. 

James,  L.  J. ,  said  that  it  was  clear  from  the  evidence  that 
the  transaction  was  bona  fide.  It  was  the  intention  of  both 
parties  that  the  bankrupt  should  go  on  with  his  business, 
and  that  if  he  behaved  well  he  should  receive  further  help. 
The  decision  of  the  Chief  Judge  must  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Mellish,  L.  J.,  and  Baggallay,  J. A.,  concurred. 

Solicitor  for  appellant  :*  TT.  Marshall^  Ely. 
Solicitors  for  respondent:    Tarrant  &  ifa^JcreUy  agents 
for  H.  J.  Whitehead,  Cambridge. 


[2  Chancery  Division,  812.] 


V.C.B.,  Dec.  7,  8,  10,  11,  14,  16, 17,  18,  21,  1875  ;   Jan.  12,  18,  14,  16, 18,  1^,  20,  21 ; 

Feb.  1 :   C.A.,  May  8,  9,  10,  11,  16,  16,  1876. 

*Pattersok  V.  Gaslight  and  Coke  Company.    [812 

[1878    P.     62.] 

Patent — Infrmgemeni — Subject  of  PcUetU — Prior  User — AnHcipaUon — DitquaJifieation 

of  Plaintiff  from  being  a  Patentee. 

Under  an  act  of  Parliament  three  referees  were  appointed  by  the  Board  of  Trade  to 
inspect  the  gas  works  of  the  metropolis,  to  report  upon  the  impurities  in  the  gas,  and 
to  tix  a  maximum  of  impurities  to  be  allowed ;  and  the  gas  companies  were  bound  to 
g^ve  them  every  facility  in  the  discharge  of  their  duties. 

One  of  the  referees  took  out  a  patent  for  improvements  in  the  purification  of  gas, 
claiming  (inter  alia)  a  method  of  employing  lime  purifiers,  whereby  the  contents  of 
the  purifiers  might  be  converted  into  sulphide  of  calcium,  for  the  purpose  of  purify- 
ing the  gas  from  certain  compounds  of  sulphur  with  which  sulphide  of  ^cium 
combines. 

Before  the  patent  was  taken  out,  the  defendant  company  had  been  in  the  habit  of 
using  lime  purifiers,  by  which  sulphide  of  calcium  had  been  produced,  but  they  had 
not  succeeded  in  attaining  the  desired  purity  on  account  of  their  failing  to  extract 
from  the  gas  the  whole  of  the  carbonic  acid  contained  in  it,  which  impeded  the  opera- 
tion of  the  sulphide  of  calcium  in  the  purifiers.  The  plaintiffs  invention  mainly 
consisted  in  keeping  a  fresher  supply  of  lune  in  the  first  series  of  purifiers,  so  as  com- 
pletely to  eliminate  the  carbonic  acid  from  the  gas  before  it  was  passed  on  to  the 
subsequent  purifiers,  in  which  the  sulphide  of  calcium  was  produced.  The  principle* 
of  this  improvement  was  indicated  in  the  last  report  of  the  referees,  but  the  report 
was  not  published  till  after  the  date  of  the  patent : 

Hdd  (reversing  the  decision  of  Bacon,  Y  .0.},  that  the  plaintiff's  invention  only 
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818]    amounted  to  an  instruction  for  the  more  efficient  working  of  a  *known  pro- 
cess, and  was  not  a  proper  subject  for  a  patent,  and  the  plaintiflTs  bill  was  dismiraed. 
Whether  it  is  competent  for  a  member  of  an  officied  commission  to  take  out  a 
patent  for  the  results  of  his  official  investigation,  qucere. 

This  was  a  suit  instituted  by  Robert  Hogarth  Patterson 
against  the  Gaslight  and  Coke  Company,  commonly  called 
the  Chartered  Gas  Company,  and  J.  O.  rhillips,  their  secre- 
tary, for  the  purpose  of  restraining  them  from  infringing  the 
plaintiff's  patent  for  the  purification  of  gas. 

The  defendant  gas  company  have  extensive  works  at  Beck- 
ton,  Bow  Common,  Blackfriars,  and  elsewhere. 

Coal  gas  before  purification  contains  various  impurities, 
particularly  tar,  water,  ammonia,  carbonic  acid,  and  also 
sulphuretted  hydrogen,  and  other  compounds  of  sulphur. 
Not  much  diflSculty  has  been  experienced  in  removing  the 
tar,  water,  ammonia,  and  sulphuretted  hydrogen,  but  it 
has  been  found  more  difficult  Iq  remove  the  other  com- 
j)Oundsof  sulphur.  The.  defendants  had  paid  great  atten- 
tion to  the  subject,  and  had  made  extensive  experiments, 
particularly  at  fieckton  and  Bow  Common,  but  were  unable 
to  keep  down  the  sulphur  impurities  within  the  requirements 
of  the  Board  of  Trade.  * 

The  crude  gas  was  first  passed  through  vessels,  called 
washers  and  scrubbers,  to  remove  the  tar,  water,  and  am- 
monia, and  (previously  to  1860)  was  then  passed  into  puri- 
fiers containing  lime  to  remove  the  sulphuretted  hydrogen. 
The  sulphuretted  hydrogen  combining  with  the  lime  in  the 
purifiers  produced  sulphide  of  calcium,  which  is  the  only 
known  ag6nt  for  absorbing  the  other  forms  of  sulphur  re- 
maining in  the  gas.  The  purifiers  were  worked  in  sets  of 
four,  three  being  at  work,  and  the  fourth  being  charged  with 
lime  and  ready  to  be  brought  into  action  when  reqiiired. 
The  first  in  the  series  was  thrown  out  of  action  when  the 
last  or  last  but  one  showed  at  the  outlet  any  trace  of  sul- 

})huretted  hydrogen ;  the  fourth  purifier,  charged  with  fresh 
ime,  was  then  put  on  last  in  the  series. 

In  1850  oxide  of  iron  began  to  be  used  instead,  of  lime  for 
the  purpose  of  removing  the  sulphuretted  hydrogen.  Oxide 
of  iron  has  no  effect  on  the  other  compounds  of  sulphur ; 
and  soon  after  the  introduction  of  oxide  of  iron  as  a  purify- 
814]  ing  agent,  complaints  *began  to  be  made  that  a  large 
portion  of  these  compounds  was  to  be  found  in  the  gas  con- 
sumed in  the  city  of  London. 

•  The  defendants,  in  ordei*  to  remove  these  compounds, 
made  use  of  lime  in  addition  to  oxide  of  iron. 
The  plaintiff  claimed  to  have  discovered  that  none  of  these 
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processes  employed  by  the  defendants  entirely  removed  the 
carbonic  acid  from  the  gas,  and  that  that  acid  combined  with 
the  sulphide  of  calcium  in  the  purifiers,  turning  it  into  car- 
bonate of  lime,  and  thus  preventing  it  from  acting  properly 
on  the  sulphur  compounds.  The  plaintiff  alleged  that  no 
means  were  known  before  the  publication  of  his  patent  for 
overcoming  this  difficulty. 

The  plaintiff  was  one  of  the  three  gas  referees  appointed 
by  the  Board  of  Trade  under  the  City  of  London  Uas  Act, 
1868,  31  &  32  Vict.  c.  cxxv,  whose  duties  are  thus  defined : 

By  sect.  34  it  is  enacted  that  the  referees  shall,  with  all 
practicable  speed  after  their  appointment,  and  from  time  to 
time  thereafter,  inspect  the  works  of  the  companies,  and 
investigate  the  processes  of  manufacture  carried  on  therein, 
with  the  view  of  ascertaining  the  means  adopted  therein  for 
purifying  gas  and  for  preventing  nuisance,  and  may  from 
time  to  time  apply  all  such  tests  as  they  think  expedient  at 
the  works  of  the  companies  or  elsewhere  for  ascertaining  the 
amount  of  sulphur  and  of  ammonia  and  of  compounds 
thereof,  or  other  impurity,  with  which  gas  supplied  by  the 
companies  is  charged.  By  sect.  36  the  companies  are  to 
give  to  the  referees  access  to  their  works,  and  to  afford  them 
all  facilities  in  the  execution  of  their  duty.  By  sect.  36  the 
referees  are  from  time  to  time  to  ascertain  with  what  degree 
of  purity  each  company  can  reasonably  be  required  to  make 
and  supply  gas  continuously  without  occasioning  a  nuisance 
to  the  neighborhood  in  which  the  works  are  situate,  and  are 
thereupon  to  prescribe  and  certify  the  maximum  amount  of 
impurity  in  each  form  with  which  gas  supplied  by  the  com- 
pany shall  be  allowed  to  be  charged,  and  the  time  from  which 
the  allowance  thereof  shall  be  enforced  as  against  each  com- 
pany, regard  being  had  to  the  necessity  for  any  alteration 
of  works  by  a  company  consequent  on  such  certificate. 

On  the  31st  of  January,  1872,  the  referees  signed  a  report, 
^entitled  "Report  on  Sulphur  Purification  at  the  [815 
Beckton  Gasworks,  by  the  Gas  Referees." 

This  report  stated  fully  tlie  process  used  at  those  works 
and  the  results  ;  and  also  discussed  the  whole  subject  of  gas 
purification.  Under  the  head  of  "Remedies"  the  referees 
said  {inter  alia)'.  "The  prime  object  to  be  sought  is  to 
utilize  and  perfect  the  existing  processes  of  purification  ;  for 
if  these  can  be  made  to  yield  satisfactory  results,  the  inter- 
ests of  the  public  require  that  this  should  be  accomplished 
in  preference  to  the  introduction  of  other  processes  which 
would  increase  the  cost  of  gas  manufacture. 

"  The  referees  feel  confident  that  such  a  result  is  attain- 
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able.  From  exj)erinients  whicli  they  have  made  they  can 
state  that  lime  in  the  form  of  sulphide  of  calcium  (i.e. 
saturated  with  sulphuretted  hydrogen)  is  a  perfectly  ade- 
quate purifying  agent  for  sulphur.  In  their  laboratory 
experiments  they  are  able  in  this  way  to  wholly  remove  the 
sulphur  (about  26  grains  per  100  feet)  from  the  gas  supplied 
to  their  office.  So  great  a  result  cannot,  of  course,  be  ex- 
pected in  gasworks.  .  .  .  Nevertheless,  making  due  allow- 
ance for  the  difference  between  laboratory  expteriments 
and  purification  on  a  manufacturing  scale,  the  referees  feel 
assured  that  useful  results  would  be  obtained  from  the  lime 
process  of  purification,  if  carbonic  acid  were  excluded  from 
the  purifiers ;  and  also  that  the  result  will  be  adequate  to 
the  requirements  of  the  public,  if  the  carbonic  acid  which 
enters  the  purifiers  be  kept  down  to  the  lowest  point  actually 
attainable  m  gasworks.  The  problem  to  be  solved  is  how  to 
take  out  all  the  carbonic  acid  from  the  gas  without  simul- 
taneously taking  out  all  the  sulphuretted  hydrogen,  which 
latter  element  is  needed  to  convert  the  contents  of  the 
purifiers  into  sulphide  of  calcium.  And  the  essence  of  the 
difficulty  consists  in  the  fact  that  carbonic  acid  exists  in  the 

§as  in  very  much  larger  proportion  than  sulphuretted  hv- 
rogen ;  whil«  there  is  no  chemical  substance  which  absorbs 
carbonic  acid,  without  also  absorbing  sulphuretted  hy- 
drogen." 

The  referees  then  suggest  improvements  in  the  structure 
of  the  scrubbers,  and  vnth  respect  to  the  purifiers  they  say, 
"By  far  the  most  important  point,  where  (as  at  Beckton) 
lime  purifiers  are  used,  is  to-  reduce  as  much  as  possible  the 
amount  of  carbonic  acid  in  the  gas  in  the  anterior  process  of 
816]  purification.  .  .  Itappears  impracticable  *at  present 
to  entirely  exclude  carbonic  acid  from  the  processes;  but 
the  referees  are  of  opinion  that  the  detrimental  action  of  this 
element  might  be  lessened  by  adopting  a  new  system  in 
working  the  purifiers,  namely,  by  keeping  (say)  the  two 
first  lime  purifiers  in  each  house  in  action,  not  merely  until 
thev  become  "foul,"  but  until  the  carbonic  acid  has  ex- 
pelled the  sulphuretted  hydrogen  and  taken  its  place.  By 
this  method  the  largest  possible  amount  of  carbonic  acid 
will  be  absorbed  from  the  gas  by  the  first  purifiers  of  the 
series ;  while  the  sulphuretted  hydrogen  is  driven  forward, 
converting  the  contents  of  the  subsequent  purifiers  into 
sulphide  of  calcium." 

This  report  was  not  received  at  the  Board  of  Trade  till  the 
27th  of  March,  1872,  and  was  soon  afterwards  communicated 
to  the  defendants. 
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In  the  meantime  £he  plaintiff,  on  the  9th  of  March,  1872, 
applied  for  a  patent,  which  was  dated  the  9th  of  March, 
1872,  for  "Improvements  in  the  Purification  of  Coal  Gas." 
With  respect  to  the  purification  of  the  gas  from  carbonic 
acid  gas,  the  plaintiff,  after  referring  to  the  chemical  fact' 
that  lime  had  a  greater  affinity  for  carbonic  acid  than  fof 
sulphuretted  hydrogen,  stated  his  method  of  applying  that 
principle  to  the  purification  of  gas  as  follows :  "One process 
of  applying  the  above  described  principle  is  by  passing  the 
gas  througn  the  first  lime  purifier  or  purifiers  of  the  series 
lor  such  time  that  the  carbonic  acid  from  its  greater  affinity 
^  for  lime  shall  have  expelled  sulphuretted  hydrogen  from 
*  the  said  purifier  or  purifiers,  taking  its  place  and  driving  it 
(namely,  the  sulphuretted  hydrogen)  forward  into.the  suc- 
ceeding purifiers.  By  this  means  the  carbonic  acid  can  be 
wholly  eliminated  from  the  gas  by  the  first  purifier  or  puri- 
fiers, while  sulphuretted  hydrogen  being  driven  forward 
converts  the  contents  of  the  succeeding  purifier  or  purifiers 
into  sulphide  of  calcium,  which  is  a  highly  efficient  material 
for  purifying  the  gas  from  sulphur  in  other  forms  than 
sulphuretted  hydrogen.  Thereupon  these  latter  mentioned 
purifiers,  now  containing  sulphides  of  calcium,  majr  be  used 
first  in  the  series  and  the  gas  passed  through  them  into  sub- 
sequent purifiers  containing  fresh  lime,  whereby  the  contents 
of  these  subsequent  purifiers,  or  of  any  one  of  them,  can 
be  converted  in  turn  into  sulphides  of  calcium.  Or  the  first 
purifier  or  purifiers  *of  the  series  may  be  constantly  [817 
employed  chiefly  for  the  purpose  of  eliminating  the  car- 
bonic acid  from  the  gas,  while  sulphur  in  all  forms  is  elimi- 
nated from  the  gas  in  the  succeedipg  purifiers." 
The  plaintiff  claimed  as  his  invention  : — 

"First :  The  employment  of  sulphides  of  calcium  in  sepa- 
rate purifiers,  as  a  means  of  purifying  coal  gas  from 
sulphur  existing  in  other  forms  than  in  that  of  sulphureted 
hyarogen.  • 

"  Secondly :  A  method  or  system  of  employing  lime  puri- 
fiers in  the  manner  hereinbefore  described,  whereby  the 
contents  of  all  the  said  purifiers,  or  of  any  required  number 
of  them,  can  be  converted  into  sulphides  of  calcium,  and 
also  (if  required)  be  maintained  in  that  condition. 

"  Thirdly :  The  employment  of  a  solution  of  caustic  soda, 
or  of  potash,  or  of  ammonia,  used  in  washers  or  scrubbers 
in  'the  manner  hereinbefore  described,  in  order  to  eliminate 
carbonic  acid  from  coal  gas,  and  in  such  a  manner  as  to  con- 
vert the  lime  in  purifiers,  or  the  soda  solution  contained  in 
any  required  number  of  the  said  washers  or  scrubbers,  into 
17  JEi^Q.  Rep.  93 
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sulphides  of  calcium  and  sulphides  of  sodium  respectively, 
and  also,  if  required,  to  maintain  them  in  that  condition. 

"Fourthly:  The  employment  of  the  soda  washers  or 
scrubbers,  after  the  gas  has  been  purified  from  carbonic  acid 
and  sulphuretted  hydrogen,  as  a  means  of  purifying  the  gas 
from  sulphur  existing  in  other  forms  than  that  of  sulphu- 
retted hydrogen. 

"Fifthly :  The  employment  of  sulphur  in  a  fine  state  of 
division,  in  conjunction  with  an  inert  substance  suitable  to 
form  a  porous  substance  through  which  the  gas  may  pass 
freely,  or  in  combination  with  Rme  or  with  soda  (or  with 
lime  and  soda  together),  in  solution  or  otherwise,  in  order 
to  effect  the  purification  of  coal  gas  from  sulphur  existing 
therein  in  other  forms  than  that  of  sulphuretted  hydrogen.'' 

The  plaintiff  accused  the  defendants  of  having  adopted 
all  or  some  of  his  patented  improvements,  and  eventually 
filed  the  present  bill  to  restrain  them  from  infringing  his 
patent. 

The  defendants  contended  that  the  claims  made  by  the 
plaintiff  were  too  general ;  that  as  to  the  first,  third,  fourth, 
and  fifth  claims,  there  was  no  novelty ;  and  as  to  the  third, 
81 8J  fourth,  and  fifth,  that  the  *alleged  inventions  were 
of  no  practical  value ;  that  the  alleged  inventions,  or  sbme 
of  them,  had  been  anticipated  by  a  patent  taken  out  by  W. 
Mann  in  December,  1871 ;  and  that  the  alleged  improve- 
ment mentioned  in  the  second  claim  was  not  the  proper  sub- 
ject for  a  patent,  being  neither  the  discovery  oi  a  new 
principle  nor  the  invention  of  a  new  process,  but  only  a 

Sractical  direction  for  working  a  well-known  process.  The 
efendants  also  insisted  .that  the  plaintiff  had  derived  his 
knowledge  of  the  method  which  he  pretended  to  have  in- 
vented from  the  opportunities  afforded  him,  in  his  official 
position,  of  seeing  the  processes  employed  by  the  defendant 
company,  and  from  information  supplied  to  him  by  them ; 
and  they  Aibmitted  that  it  was  not  competent  for  the  plain- 
tiff to  make  use  of  the  knowledge  acq^uired  by  him  as  a 
public  officer  in  the  discharge  of  his  duties,  for  the  purpose 
of  taking  out  a  patent. 

Both  parties  went  into  evidence  as  to  the  noveltj^  and 
utility  of  the  plaintiff's  improvements,  and  as  to  their  an- 
ticipation by  the  defendants  in  their  own  works  ;  the  result 
of  which  evidence  is  stated  in  the  judgment  of  the  Court  of 
Appeal. 

it  appeared  that  the  defendants  had  consulted  Dr.  Odling 
and  Dr.  Letheby,  and  obtained  from  them  reports,  of  which 
Dr.  Odling' s  recommended  a  process  similar  to  that  de- 
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scribed  in  the  plaintiff's  patent.  Dr.  Odling's  report  was 
dated  the  28th  of  March,  1872,  subsequent  to  the  plaintiff's 
patent. 

The  case  came  on  to  be  heard  before  Vice-Charicellor 
Bacon  on  the  7th  of  December,  1875,  and  the  plaintiff  and 
several  witnesses  were  examined  in  court. 

-iTay,  Q.C.,  Fry^  Q.C.,  Aston^  Q.C.,  and  TremZett^  ap- 
peared for  the  plaintiff. 

Souihgate^  Q.C.,  Sir  H.  James^  Q.C.,  Davey^  Q.C.,  and 
Stirling^  {Hawkins^  Q.C.,  with  them),  for  the  defendants. 

Bacon,  V^C,  after  stating  the  nature  and  object  of  the 
plaintiff's  patent,  and  the  various  methods  employed  by  the 
defendants  in  their  works  to  remove  the  sulphur  impurities 
in  the  gas,  and  the  suggestions  made  by  Dr.  Letheoy  and 
Dr.  Odling  for  improvements  in  the  process,  continued : 

In  Dr.  Odling's  suggestion  the  first  and  most  essential 
principle  *recommended  is  the  "completely  decar-  [819 
Donating  the  gas  by  means  of  lime  frequently  renewed,  and 
then  transmitting  the  completely  decarbonated  gas  through 
other  lime,  but  very  seldom  renewed." 

It  has  been  admitted,  and  is,  in  my  opinion,  clearly  estab- 
lished by  the  evidence,  that  the  principle  of  Dr.  Odling's 
recommendation  is  identical  with  that  of  the  invention 
claimed  by  the  plaintiff  and  expressed  in  his  specification. 
But  the  manner  of  applyinff  that  principle  is  nowhere  men- 
tioned by  Dr.  Odling.  He  nad  examined,  and  was  well  ac- 
quainted with,  the  apparatus  and  mode  of  working  employed 
by  the  defendants.  It  did  not,  perhaps,  fall  within  his 
province  to  suggest  any  improvement  m  the  mechanical 
contrivances  by  which  tne  primary  and  essential  condition 
which  he  prescribed,  viz. ,  the  decarbonating  the  gas  before 
its  purification,  should  be  fulfilled.  At  all  events,  he  did 
not  so  suggest,  but  he  says:  "Of  course  if  it  could  be  con- 
trived in  any  way  to  make  the  decarbonated  gas  remain  in 
contact  with  the  sulphide  of  calcium  for  a  longer  period,  a 
better  result  might  be  anticipated." 

And  this  very  contrivance  is  described  in  the  plaintiff's 
specification..  By  that  contrivance  the  decarbonated  gas 
remains  in  contact  with  the  sulphide  of  calcium  for  a  longer 
period,  and  that  thereby  a  better  result  has  been  attained  is 
not  a  matter  in  dispute.     For,  upon  the  pleadings,  it  is  ap- 

Sarent,  and  it  has  been  frequently  admitted  by  the  defen- 
ants'  counsel  in  the  course  of  the  argument,  that  the 
process  which  is  now  employed  and  practised  by  the  defen- 
dants in  their  manufacture  of  gas  at  Beck  ton  is  identical 
with  that  which  is  claimed  by  the  plaintiff  to  be  his  inven- 
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tion.  The  defendants  deny,  however,  the  novelty  of  the 
alleged  inventton,  and  they  dispute  the  validity  of  the 
patent,  upon  several  grounds — each  of  which  they  say  is 
enough,  if  established,  to  invalidate  the  patent.  Each  ob- 
jection has  been  argued  at  great  length,  and  with  consum- 
mate ability,  and  each  of  them  is  entitled  to  separate  and 
serious  consideration.  ^ 

Not  the  least  important  of  them  is  the  objection  raised  to 
the  specification,  which  has  been  subjected,  as  it  is  right 
that  it  should  be,  to  a  most  minute  and  searching  criticism. 
It  is  undoubtedly  the  law,  and  it  is  also  perfectTjr  just  and 
reasonable,  that  a  man  who  has  obtained  a  patent  should  l>e 
under  the  obligation  of  stating  in  clear  and  intelligible  terms 
820]  the  nature  of  the  invention  he  claims,  *and  the  means 
by  which  that  invention  is  to  be  applied  in  practice.  The 
construction  of  a  specification,  like  the  construction  of  all 
written  instruments,  is  in  all  cases  for  the  court  ip  which 
the  question  arises,  and  must  be  dealt  with  strictly,  it  is 
true,  out  also  with  a  fair  regard  to  the  subject,  and  to  the 
terms  which  are  employed.  Now  the  meaning  of  the  plain- 
tiff, whatever  terms  he  may  have  employed,  I  take  to  be 
this  :  He  says  to  all  the  world,  but  he  must  be  taken  at  the 
same  time  to  address  especially  tt;ie  persons  engaged  iu  and 
acquainted  with  the  manufacture  of  gas,  "  I  have  found  out 
a  better  method  of  purifying  ^as  than  has  been  hitherto  . 
known  and  practised^  The  existence  of  impurities  is  noto- 
rious. The  names  by  which  they  are  called  are  known. 
The  existing  process  of  manufacture  is  well  known,  and  the 
failures  to  remove  the  impurities  are  known  and  acknowl- 
edged by  you.  I  am  the  first  person  who  has  found  out 
that  there  is  a  principle  by  which  that  object  for  which  you 
have  been  striving  for  years,  and  in  vain,  can  be  attained ; 
and  I  have  discovered,  and  will  tell  you,  by  what  process 
that  principle  can  be  applied."  Those  words  are  not  in  the 
specification,  but  having  regard  to  the  subject  to  which 
tiiey  are  applied,  their  meaning  must,  in  all  fairness,  be 
ascribed  to  it.  He  does  say  in  very  words,  "I  have  been 
the  first  to  see  the  importance  of  and  to  have  practically 
carried  into  effect  the  principle  of  excluding  carbonic  acid 
from  lime  purifiers,  or  from  any  required  number  of  these, 
as  a  means  of  obtaining  steady  and  perfect  results  in  the 
purification  of  gas  from  sulphur."  This  being  the  object  of 
the  invention,  he  says  it  relates  to  the  purification  of  coal 
gas  from  sulphur  by  means  of  sulphides  of  calcium  (distinct 
from  foul  lime)  employed  in  separate  purifiers.  That  is  the 
principle.    He  further  says  it  relates  to  a  principle  aud  pro- 
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cess  of  working  lime  purifiers  (things  which  are  used  in  all 
gas  manufactories),  whereby  the  carbonic  acid  in  the  gas  is 
eliminated  by  the  action  of  the  first  purifier  or  purifiers  iu 
the  series,  in  such  manner  that  the  lime  in  the  subsequent 
purifiers  is  converted,  either  wholly  or  to  any* extent  that 
may  be  desired,  into  sulphide  of  calcium.     In  subsequent 

Imrts.of  the  specification  he  explains  the  manner  in  which 
le  proposes  to  employ  the  processes.  He  points  out  the 
most  economical  manner  of  making  the  sulphide  of  calcium, 
and  describes  in  detail  what  he  calls  the  new  principle  and 
process  of  *employing  lime  purifiers.  He  describes  [821 
one  process  by  which  several  purifiers  may  be  employed  in 
succession  or  rotation.  "Or,"  he  says,  *'the  first  purifier 
may  be  constantly  employed."  In  the  "claim  "  which  con- 
cludes the  specification,  he  savs :  "  What  I  consider  to  be 
novel  and  original,  and  therefore  claim,  is,  first,  the  employ- 
ment of  sulphides  of  calcium  in  separate .  purifiers  as  a 
means  of  purifying  gas  from  sulphur  in  other  forms  than 
sulphuretted  hydrogen;  secondly,  a  method  of  employ- 
ing lime  purifiers  in  the  manner  hereinbefore  described, 
whereby  the  contents  of  all  the  said  purifiers,  or  of  any 
required  number  of  them,  can  be  converted  into  sulphides 
of  calcium,  and  also,  if  required,  be  maintained  in  that 
condition." 

Now,  upon  this  it  has  been  argued  for  the  defendants  that 
under  the  first  head  he  claims  as  a  novelty  the  use  of  sul- 
phide of  calcium,  whereas  that  substance  and  its  purifying 
effects  upon  gas  have  been  long  known  to  chemists  and  to 
gas  manufacturers,  and  that  the  process  first  described  be- 
ing bad,  upon  that  ground  the  alternative  process  suggested 
by  the  plaintiff  must  be  bad  also,  the  law  being,  as  it  is 
truly  said,  that  a  patent  granted  for  a  claim  which  is  bad  in 
part  must  be  held  to  be  bad  in  the  whole:  But  I  do  not 
think  that  the  plaintiff  has  in  any  part  of  his  specification 
claimed  the  use  of  sulphide  of  calcium  as  his  invention,  or 
that  the  reference  to  "the  manner  hereinbefore  described" 
/Vitiates  or  affects  the  claim  in  which  those  words  occur. 

The  objection  of  the  defendants  that  the  invention  claimed 
by  the  plaintiff  cannot  be  the  subject  of  a  patent  does  not 
appear  to  me  to  be  well  founded,  for  he  does  not  claim  the 
discovery  of  a  principle  only  (which  would  not  be  sufficient), 
but  of  a  principle  combined  with  a  process,  easily  applica- 
ble by  any  persons  acquainted  with  tne  manufacture  of  gas, 
by  which  the  principle  may  be  exercised  for  the  purpose  of 
producing  the  result  indicated.  The  other  objections  to  the 
specification  appear  to  me  to  be  groundless,  for  I  hold  that 
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the  construction  of  the  instrument  is  reasonably  clear — ^that 
there  is  no  uncertainty  or  ambiguity  in  its  expressions — that 
it  does  not  raise  any  inconsistent  claims — and  that  it  is  not 
open  to  the  objection  that,  being  bad  in  some  part,  it  must 
be  held  to  Ife  bad  altogether. 

But  then  the  defendants  insist  that  thei-e  is  no  novelty  in 
822]  the  *invention  claimed,  and  to  this  point  a  very  large 
proportion  of  the  evidence  adduced  by  the  defendants  has 
been  directed.  Thev  have  called  the  three  principal  oflRcers 
employed  at  the  defendants'  works  at  Beck  ton  and  at  Bow, 
two  very  eminent  professors  of  chemistry,  and  five  other 
persons  acquainted  with  the  chemical  properties  of  gas — 
with  the  manner  in  which  it  is  manufactured — and  the 
means  by  which  impurities  are  removed  from  it.  They  all 
assert  that  there  is  no  novelty  in  the  plaintiff's  invention,  for 
that  by  the  use  of  lime,  by  the  production  of  sulphide  of 
calcium,  and  by  its  effect  on  the  sulphur  impurities,  they 
may  be,  and  have,  in  fact,  been  removed.  All  of  which  is 
perfectly  true,  and  if  the  plaintiff  had  denied  this  and  had 
lounded  his  claim  upon  such  denial,  the  evidence  I  have  al- 
luded to  might  have  been  conclusive  against  the  patent. 
But  not  only  does  the  plaintiff  not  deny  these  facts,  out  his 
invention  assumes  and  adopts  them,  and  it  is  not  satisfac- 
tory (although  the  practice  is  by  no  means  new)  to  impute 
to  the  adversary  something  which  he  has  neither  said  nor 
meant,  and  then  to  proceed  by  demolishing  it  to  obtain  an 
easy  and  certain  victory.  What  the  plaintiff  says  is, 
"  Granting  that  all  vou  say,  you  have  known  and  done,  you 
don't  say  that  you  knew  the  first  essential  process  in  remov- 
ing sulphur  compounds  from  eas  was  to  eliminate  carbonic 
acid  by  sulphide  of  calcium  (not  by 'foul  lime'),  and  by 
means  of  separate  purifiers."  And  no  one  of  these  wit- 
nesses says  he  did.  And  until  Dr.  Odling  pointed 'it  out  as 
a  discovery  of  his  (which  probably  it  was  although  made 
after  the  date  of  the  patent),  there  is  no  trace  that  I  can  find 
in  all  the  verbose  and  voluminous  evidence  which  has  been 
furnished  by  the  defendants,  that  either  the  principle  or  the 

Erocess  described  in  the  specification  had  been  used  or  was 
nown  in  the  manner  and  for  the  purpose  described  in  the 
specification.  And  I  am  compelled  to  observe  on  this  part 
of  the  case  that  if  what  these  witnesses  say  were  adopted, 
it  is  impossible  to  account  for  the  excessive  amount  or  im- 
purity which  the  tables  I  have  referred  to  show  to  have  ex- 
isted in  the  gas  before  the  date  of  the  patent,  or  for  the 
frequent  confessions  by  the  defendants'  agents  that  they 
did  not  know  how  to  reduce  that  impurity,  although  they 


VoL  n.]  CHANCERY  DIVISION.  743 

C.A.  Patterson  v.  Gaslight  and  Coke  Co.  .  1876 

were  earnestly  endeavoring  by  experiments*  and  otherwise  ; 
and  althongh  they  had  cafled  in  the  advice  of  Dr.  Letheby 
and  Dr.  Odling  to  assist  them  in  *effecting  that  most  [823 
desirable  object,  Dr.  Letheby' s  suggestions  are  wholly  dif- 
ferent from  the  plain tiflTs  invention.  Dr.  Odling' s  are  iden-* 
tical  with  them  ;  but  until  his  letter  of  the  28th  of  March 
was  communicated  to  the  defendants,  there  is  no  ground 
that  I  can  iind  on  which  it  can  be  said  that  the  principle 
and  process  then  patented  by  the  plaintiff  were  not  novel. 
That  they  have  prove;d  to  be  useful  is  established  by  the 
fact  that  the  defendants  have  adopted  and  used  and  are  now 
employing  it. 

Another  ground  upon  which  the  novelty  of  the  patent 
was  impeached  was  that  a  patent  which  had  been  taken  out 
hy  Wm.  Mann  had  anticipated  the  plaintiff's  alleged  inven- 
tion. The  provisional  specification  by  Ms^nn  was  filed  on  the 
2d  of  December,  1871.  [His  Lordshm  then  considered  the 
terms  of  that  patent,  and  continued:] 

It  would,  however,  be  enough  to  say  that  the  specification 
of  Mann,  anterior  as  it  is  to  that  of  the  plaintiff,  cannot  in- 
validate the  plaintiff's  patent,  inasmuch  as  it  does  not  dis- 
close a  practical  mode  of  producing  the  effect  which  the 
plaintiff  describes:  Belts  v.  Menzies{').  But  besides  this, 
it  must  be  added  that  Mann's  patent  never  has  been  brought 
intoactual  operation,  but  has  been  suffered  to  drop,  and  is 
no  longer  in  existence. 

The  defendants  insist,  moreover,  that  the  invention  claimed 
by  the  plaintiff  had  been  used  by  them  before  the  date  of 
the  patent ;  and  to  this  end  a  considerable  portion  of  their 
evidence  and  the  arguments  founded  upon  it  have  been  ad- 
dressed. [His  Lordship  then  referred  to  the  experiments 
which  had  been  made  by  Mr.  Trewby,  the  manager  of  the 
defendants'  works  at  Beckton,  to  eliminate  the  carbonic 
acid,  and  remarked  that  the  experiments,  whatever  they 
were,  had  been  unsuccessful.  He  then  continued  as  fol- 
lows :] 

It  may  be  that  Mr.  Trewby  knew  that  the  presence  of  car- 
bonic acid  was  an  obstacle — it  may  be  that  he  was — indeed, 
it  is  clear  that  he  was — making  experiments  to  overcome  it, 
and  that  he  had  partially  succeeded ;  but  even  if  it  were 
assumed  (which,  as  matter  of  fact,  I  cannot  do)  that  he  had 
conceived  the  same  idea  as  the  plaintiff,  that  would  amount 
at  the  most  to  this,  that  of  two  men  travelling  on  the  same 
road,  in  search  of  the  same  *object,  the  one  who  [824 
first  attains  it,  who  describes  it  in  intelligible  and  accurate 

(')  10  H.  L.  C,  117. 


744  CHAKCERY  DIVISI03S'.  [VoL  IT. 

18*76  .  PattersoA  v.  Gaslight  and  Coke  Ca  C.A. 

expressions,  and  who  obtains  a  patent  for  the  protection  of 
what  he  has  thus  acquired,  cannot  be  deprived  of  it  because 
another  would  fain  have  reached  the  goal  before  him,  but 
did  not. 

Then  it  has  been  said  that  the  plaintiffs  invention  had 
been  published  by  means  of  a  letter  which  he  wrote  to  Mr. 
Trewby  before  the  date  of  his  patent.  The  purport  of  the 
letter  is  to  request  Mr.  Trewby  to  try  certain  experiments 
respecting  carbonic  acid.  It  was  written  at  a  time  when  the 
plaintiff  says  he  had  collected  the  materials  for  the  specifi- 
cation which  he  shortly  afterwards  filed,  and  because  he 
wished  to  have  the  experiment  he  suggested  tried  upon  the 
large  scale  which  the  Beckton  Works  afforded.  Without 
ascribing  to  this  letter  the  character  of  a  confidential  com- 
munication, I  think  it  was  no  publication,  and  Mr.  Trewby, 
who  did  not  return  any  answer  to  this  letter,  thought,  and 
thinks  so  too;  for  he  denies  '* emphatically"  that  he  re- 
ceived from  the  plaintiff  any  information  which  guided  him 
in  the  experiments  which  he  made  or  in  the  discoveries  he 
arrived  at. 

It  has  been  suggested  in  the  course  of  the  argument  that 
the  patent  is  invalid  with  respect  to  the  third,  fourth,  and 
fifth  heads  of  the  invention.  But  I  think  these  objections 
cannot  be  said  to  have  been  fairly  or  sufficientlv  put  in  issue 
by  the  defendants,  or  that  any  evidence  has  been  adduced 
upon  which  they  can  be  sustained.  All  that  the  defendants 
say  upon  the  subject  in  their  answer  is,  that  "they  have 
never  tried  the  processes  purporting  to  be  described  in  those 
three  heads,  and  have  no  intention  of  doing  so,  but  thev 
believe  there  is  no  novelty  in  any  of  them  ;  and  that  such 
processes  are  of  no  practical  value  whatever  for  the  purifi- 
cation of  gas  from  sulphur,  or  for  any  other  purpose.  In 
Mr.  Evanses  affidavit  he  says,  '*such  processes  were  all  well 
known  to  gas  engineers  who  have  used  them  in  the  purifica- 
tion of  gas,  but  such  processes  have  long  since  been  aban- 
doned by  them."  The  statute  15  &  16  Vict.  c.  83,  s.  41, 
provides  that  in  actions  at  law  no  evidence  shall  be  admitted 
unless  the  objection  shall  have  been  distinctly  raised,  and 
the  principle  of  that  enactment  has  been  recognized  and 
acted  upon  in  suits  in  equity :  Finnegan  v.  Jajnes  (').  The 
825]  plaintiff  having  stated  in  his  specification  that  *he 
proposed  to  attain  the  same  object  (viz.,  the  purification  of 
^as  from  sulphur  compounds)  *'by  means  of  sulphur  in  a 
tine  state  of  division  used  along  with  sawdust,  or  such  like 
substance,"  says  in  his  fifth  head  of  claim  that  he  claims 

(»)  Law  Rep.,  19  Eq.,  72. 
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''the  employment  of  sulphur  in  a  fine  state  of  division  with 
an  inert  substance."  Upon  this  it  has  been  argued  that 
when  oxide  of  iron  had  been  employed  to  take  out  sul- 
phuretted hydrogen,  some  portion  of  sulphur  must  in  that 
process  have  been  deposited  on  the  iron,  and  that  upon  its 
oeing  revivified,  the  sulphur  so  deposited  will  form  sulphur 
"in  a  fair  state  of  division  with  an  inert  substance.''  I 
cannot,  however,  think  that  in  any  just  mode  of  construing 
the  specification,  oxide  of  iron,  which  is  a  most  active  and 
efficient  agent  in  taking  out  sulphuretted  hydrogen  from  the 
whole  volume  of  the  gas  to  which  it  is  exposed,  can  be  said . 
to  mean  one  of  those ''  inert  substances  like  sawdust,"  which 
the  plaintiff  proposes  to  employ  with  sulphur  in  a  fine  state 
of  mvision. 

The  only  other  objection  to  the  plaintiffs  suit  is  directed 
against  him  personally.  The  answer  alleges  that  the  plain- 
tiff, "previously  to  his  appointment  as  a  gas  referee,  had 
no  acquaintance  with  the  modes  and  processes  of  manufac- 
turing gas."  That  the  defendants  believe  that  the  plaintiff 
derived  his  knowledge  of  the  methods  which  he  pretends  to 
have  invented  from  opportunities  afforded  to  him  in  his 
official  position  of  seeing  the  processes  employed  by  the 
company,  and  from  information  directly  supplied  to  him 
by  persons  employed  by  the  company.  And  the  defendants 
submit  to  the  court  whether  it  is  competent  for  the  plaintiff 
to  make  use  of  the  knowledge  acquired  by  him  as  a  public 
officer  in  the  discharge  of  his  duties  for  the  purpose  of 
taking  out  a  patent.  This  objection  has  been  earnestly  en- 
forced in  argument.  I  cannot,  however,  say  that  I  think 
the  plaintiff  was  disqualified,  by  reason  of  his  employment, 
from  availing  him  sell  of  any  discovery  he  may  have  made. 
His  duties  as  a  public  officer  are  very  clearly  prescribed  by 
the  statute  under  which  he  was  appointed:  He  appears  to 
have  discharged  those  duties  in  co-operation  with  the  other 
referees  efficiently,  certainly  without  any  censure  or  com- 
plaint that  I  have  heard  of.  No  doubt  he  could  not  have 
made  the  discovery  he  claims,  unless  he  had  obtained  ex- 
tensive and  accurate  knowledge  of  the  manufacture  and 
*purification  of  gas.  How  much  of  that  knowledge  [826 
was  derived  from  the  information  afforded  to  him  by  the 
company's  officers,  arid  how  much  of  it  was  the  result  of 
his  own  inspection  and  observation,  need  not  be  inquired 
into,  and  cannot  be  ascertained.  But  whatever  was  the 
extent  of  such  information,  it  does  not  seem  to  have  been 
more  than  his  powers  under  the  statute  would  reasonably 
17  Eng.  Rep.  94 
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entitle  him  to  require,  nor  to  have  led  to  the  discovery  in 
any  other  manner  than  that  the  knowledge  of  known  laws 
and  principles  must  exist  before  the  faculty  of  invention  can 
liave  an  object  to  which  it  may  be  applied. 

I  have  not  thought  it  necessary  to  go  into  the  report  of 
the  referees,  made  on  the  21st  of  March,  1872,  to  the 
Board  of  Trade,  because  I  do  not  think  that  it  affects  the 
real  question  between  the  parties,  and  because  I  am  un- 
willing to  extend  further  the  observations  I  have  felt  it  right 
to  make. 

Many  authorities  have  been  referred  to  on  both  sides ;  but 
as  the  law  upon  this  subject  is  perfectly  familiar  and  open 
to  no  doubt,  it  is  needless  to  mention  them.  If  the  objec- 
tions taken  by  the  defendants  were  well  founded,  it  is  clear 
that  the  patent  could  not  be  sustained.  On  the  other  hand, 
those  objections  failing,  the  plaintiff's  rights  and  his  title 
to  relief  are  established  by  numerous  decisions. 

I  believe  that  I  have  now  gone  through  at  least  the  princi- 
pal and  the  only  important  topics  which  have  been  dis- 
cussed. I  have  attended  to  that  discussion  during  the 
several  days  which  it  occupied,  and  I  have  since  looked 
through  the  evidence  and  considered  the  arguments  ad- 
dressed to  me.  The  task  has  been  somewhat  laborious,  but 
having  performed  it  as  well  as  I  am  able,  I  come  to  the  con- 
clusion that  the  plaintiff  is  the  inventor  of  a  principle  and 
process,  by  which  the  purification  of  gas  from  wnat  are 
called  the  sulphur  compounds  may  be  effected  to  a  greater 
extent  than  had  ever  been  practised  before  the  date  of  the 
letters  patent;  that  the  defendants,  who  admit  that  they 
have  adopted  and  now  practise  that  invention,  have  been 
and  are  able  to  keep  down  the  amount  of  impurities  in  the 
gas  to  an  extent  and  degree  very  far  superior  to  those,  which 
existed  before  the  plaintiff's  patent  rights  were  created,  and 
to  exercise  a  much  greater  control  over  those  impurities 
than  they  Jiad  been  able  to  exercise  previously.  The  defen- 
827 J  dants  *having  then  practised  the  plaintiff's  invention 
without  his  consent,  I  think  he  is  entitled  to  the  injunction 
prayed  for  by  his  bill,  and  is  also  entitled  to  be  paid  by  the 
defendants  such  damage  as  he  has  sustained  by  their  un- 
lawful use  of  that  which  was  his  exclusive  property.  And 
for  this  purpose  an  inquiry  must  be  directed  to  ascertain 
the  amount  of  such  damage. 

The  Vice-Chancellor  also  gave  the  plaintiff  his  costs  of 
the  suit ;  and,  upon  an  application  on  behalf  of  the  defen- 
dants, permitted  the  injunction  to  be  suspended  for  three 
months,  the  defendants  undertaking  to  abide  by  any  order 
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the  court  might  make  as  to  damages  payable  by  them  in 
consequence  of  such  suspension. 

From  this  decision  the  defendants  appealed. 

The  appeal  came  on  to  be  haard  on  the  8th  of  May,  1876. 

Southgate^  Q.C.,  Sir  H.  James^  Q.C.,  Davey^  Q.C.,  and 
Stirling^  for  the  defendants:  After  stating  the  case,  and 
referring  to  Ralston  v.  Smith  (*),  and  reading  the  evidence,- 
thev  were  stopped  by  the  court. 

&ay^  Q.C.,  Fry^  Q.C.,  Aston^  Q.C.,  and  Tremlett^  for  the 
plaintiff :  First,  with  regard  to  the  personal  objection  made 
to  the  plaintiff,  as  being  incapacitated  by  his  official  position 
from  taking  out  this  patent.  The  objection,  if  valid,  may  be 
a  ground  for  recalling  the  letters  patent,  but  so  long  as  they 
remain  unchallenged  they  must  be  treated  as  valid,  and  en- 
forced bv  this  court.  But  we  contend  that  the  objection  is 
untenable,  for  there  is  no  reason  or  authority  for  preventing 
any  man  from  making  use  of  knowledge  acquired  in  the 
course  of  a  jxaid  employment,  to  produce  an  invention,  un- 
less he  is  bound  by  some  contract  with  his  employer  not  to 
do  so.  Indeed,  the  men  who  make  improvements  are  gene- 
rally those  who  become  conversant  with  the  particular  sub- 
ject in  the  course  of  their  ordinary  employment,  as  in  the 
case  of  Captain  Boxer's  improvements  in  cartridges.  The 
plaintiff  was  bound  by  *no  contract  or  duty  towards  [828 
the  defendants  to  give  them  the  benefit  of  his  discoveries. 
It  was  not  the  duty  of  the  gas  referees  to  advise  the  defen- 
dants how  to  purify  their  gas,  or  to  investigate  their  pro- 
cesses, but  only  to  see  the  results  of  the  processes,  and  to 
fix  the  maximum  of  impurity  allowable.  The  plaintiff 
could  not  oblige  the  defendants  to  try  any  ;particular  pro- 
cess which  he  might  think  better  than  theirs ;  and  if  he 
knew  of  a  better  method  than  they  did,  he  was  quite  as  free 
to  take  out  a  patent  for  it  as  a  stranger.  If  any  one  had  a 
right  to  claim  the  benefit  of  the  plaintiff's  invention,  it  was 
the  Board  of  Trade,  whose  servant  he  was.  He  was  not 
employed  by  the  gas  companies ;  on  the  contrary,  he  was 
intended  to  be  a  check  upon  them,  and  to  see  that  they 
conformed  to  the  regulations  imposed  upon  them. 

With  respect  to  the  charge  of  want  of  novelty  which  is 
brought  against  all  the  improvements  except  that  contained 
in  the  second  claim,  we  say  that  the  burden  is  not  on  us  to 
prove  novelty.  It  is  for  those  who  deny  novelty  to  prove 
instances  of  prior  user.  This  the  defendants  have  not  done ; 
they  have  merely  alleged  generally  that  the  inventions  are« 

Q)  11  H.  L.  C,  223. 
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not  novel :  Bovill  v.  Ooodier  (*) ;  Daw  v.  Eley  (•) ;  Bavill  v. 
Smith  (•) ;  Finnegan  v.  James  (*). 

The  defendants  also  object  that  there  is  no  "practical 
value"  in  the  inventions.  It  is  not  necessary  to  prove  prac- 
ti<saLl  value.  We  have  prove^J  some  utility  in  them,  and 
any  amount  of  utility  is  sufficient  to  support  a  patent  : 
Morgan  v.  Seaward  (•) ;  Betts  v.  Walker  (•). 

It  is  also  alleged  that  the  claims,  and  especially  the  fifth 
claim,  are  too  general.  That  is  not  the  case  if  the  whole 
specification  is  read  together,  and  that  must  always  be  done 
in  construing  a  claim :  Kay  v.  Marshall  Q ;  Beard  v. 
Egerton  (*) ;  Arnold  v.  Braabury  (•). 

W  ith  respect  to  the  second  claim,  against  which  the  main 
arguments  and  evidence  were  directed  in  the  court  below,  it 
is  said  that  it  is  not  a  proper  subjectfor  a  patent,  being 
829]  simply  an  improved  *use  of  an  old  process.  That 
is  ];iot  so ;  the  plaintiff  proposes  a  new  process,  an  entire 
chance  in  the  modus  operandi^  by  which  the  carbonic  acid 
may  he  eliminated  and  the  sulphuretted  hydrogen  driven 
forward,  which  had  never  been  done  before ;  and  he  claims 
the  discovery  of  the  scientific  principle  involved  in  the 
operation,  and  the  invention  of  the  best  method  for  apply- 
ing it.  Patents  have  been  repeatedly  granted  on  similar 
f grounds :  Neilson  v.  Harford  (") ;  'Crane  v.  Price  (") ;  Hel- 
iwell  V.  Dearman  (") ;  Ralston  v.  Smith  (") ;  Yourig  v.  Fer- 
nie  (") ;  Muntz  v.  Foster  (*') ;  HiUs  v.  London  Gas  Light 
Company  ("]. 

Lastly,  it  is  objected  that  the  improvements  contained  in 
the  second  claim  had  been  anticipated  by  experiments  in  the 
defendants'  works.  It  may  be  true  that  they  had  made 
experiments  tending  towards  the  same  invention,  but  they 
had  been  unsuxjcessful,  and  had  produced  no  practical  re- 
sult. The  mere  fact  of  experiments  being  made  in  the  same 
direction  is  not  an  anticipation  of  an  invention :  BerUley  v. 
Fleming  (") ;  Oalloway  v.  Bleaden  (**) ;  Murray  v.  Cftay- 
ton  ('•) ;  Betts  v.  Menzies  (") ;  Hill  v.  Evans  (")';  Jones  v. 
Pearce  (") ;  Lewis  v.  Marling  ("). 
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James,  L.J.,  delivered  the  judgment  of  the  court  (James, 
L.  J.,  Baggallay,  J.  A.,  and  Lush,  J.)  as  follows : 

This  suit  has  been  instituted  under  very  peculiar  circum- 
stances. The  plaintiff  was  one  of  a  body  of  public  officials 
appointed  under  the  provisions  of  the  Metropolitan  and 
City  of  London  Gas  Act  of  1868,  called  gas  referees.  Their 
powers,  functions,  and  duties,  so  far  as  it  is  material  to 
refer  to  them,  are  contained  in  the  following  sections  of  the 
act :  [His  Lordship  then  read  the  84th,  35th  and  36th  sec- 
tions jof  the  act  before  referred  to.  ]  ^ 

In  the  performance  of  his  duties,  the  plaintiff  was  in 
constant  communication  with  the  managers  of  the  Metro- 
politan Gasworks,  *and  became  intimate  with  their  [830 
processes  and  their  results.  As  the  object  of  the  appoint- 
ment of  the  referees  was  to  secure  for  the  public  gas  of  the 
utmost  purity  which  could  reasonably  be  required  of  the 
companies,  it  was,  of  course,  their  duty  to  ascertain  what, 
under  all  the  circumstances  of  each  case,  would  be  a  rea- 
sonable requisition,  and  in  the  performance  of  this  duty  to 
discuss  with  and  to  suggest  to  the  managers,  as  practical 
men,  and  to  discuss  with  and  to  suggest  to  one  another,  the 
existing  impurities,  the  probable  cause  of  them,  and  the 
best  means  practically  available  for  removing  such  canises. 
The  gas  companies  had  f&.iled  to  supply  to  the  public  a  gas 
which  did  not  contain  a  very  considerable  amount  of  sul- 
phur, and  not  only  was  that  amount  excessive,  but  the  gas 
showed,  according  to  the  plaintiff,  variations  in  that  amount 
from  day  to  day,  which  the  makers  could  not  account  for. 
With  the  same  coal,  the  same  process  of  manufacture,  the 
same  purifying  process,  the  gas  came  out  sometimes  very 
pure  and  sometimes  very  impure.  Revolving  these  things 
m  his  mind,  the  plaintiff  says  that  he  discovered  the  cause 
of  the  defect,  and  with  it  a  simple  and  effectual  means  of 
removing  such  cause.  The  discovery  may  be  stated  shortly 
thus:  After  a  certain  preliminary  process  of  purification 
in  what  are  called  washers  and  scrubbers,  the  gas,  which- 
was  still  very  impure,  containing  a  large  quantity  of  car- 
bonic acid,  sulphuretted  hydrogen,  and  other  sulphur  com- 
pounds, was  passed  through  purifiers  containing  lime  and 
oxide  of  iron.  The  oxide  of  iron  would  absorb  and  remove 
sulphuretted  hydrogen,  but  had  little  or  no  effect  on  the 
other  sulphur  compounds.  The  lime  was  capable  of  ab- 
sorbing the  carbonic  acid,  and  also  the  sulphuretted  hy- 
drogen, but  had  no  effect,  as  lime,  on  the  other  sulphur 
compounds ;  but,  in  absorbing  the  sulphuretted  hydrogen, 
it  became  a  sulphide  of  calcium,  in  which  state  it  was  a 
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very  efficient  agent  for  removing  the  other  sulphur  com- 
pounds. The  lime  was  therefore  capable,  first  as  lime  and 
then  as  sulphide  of  calcium,  of  removing  the  carbonic  acid 
and  the  sulphuretted  hydrogen,  and  to  a  great  extent  the 
other  sulphur  compounds.  But  the  plaintiff,  as  he  alleges, 
discovered  that  a  great  chemical  truth  had  been  overlooked" 
or  neglected — viz.,  that  carbonic  acid  would  decompose  sul- 
phide of  calcium,  and  set  free  again  the  sulphur  which  had 
been  absorbed,  and  he  therefore  discovered,  what  had  been 
83JI]  overlooked,  that  it  *was  essential  that  the  gas  should 
be  entirely  deprived  of  its  carbonic  acid  in  the  first  insfance. 
The  lime  in  the  subsequent  purifier  or  purifiers  would  then 
be  partly  pure  lime,  partly  sulphide  of  calcium.  The  lime 
would  go  on  absorbing  sulphuretted  hydrogen  until  it  be- 
came wholly  sulphide  of  calcium,  and  the  sulphide  of 
calcium  would  continue  taking  up  the  other  sulphur  com- 
pounds. When  this  truth  presented  itself  to  the  plaintiffs 
mind  the  remedy  was  verv  obvious.  From  the  great  affin- 
ity between  lime  and  carbonic  acid  it  is  easy  to  absorb  the 
latter,  and  practically  speaking,  carbonic  acid  would  nofc 
escape  from  a  vessel  containing  lime,  unless  and  until  the 
latter  had  been  converted  into  a  carbonate.  Having  satis- 
fied himself  by  deduction  and  by  experiments  that  the  so- 
lution of  the  sulphur  difficulty  was  to  be  found  in  the 
E roper  use  of  the  affinity  between  carbonic  acid  and  lime, 
e  confidentially  informed  his  colleagues  of  his  discovery, 
and,  as  alleged,  il  was  with  his  permission  that  the  descrip- 
tion of  his  lime  process  was  given  in  the  report  next  to  be 
mentioned,  and  with  a  perfect  understanding  on  their  part 
that  he  was  to  take  out  a  patent  for  his  said  discovery  be- 
fore the  issue  of  the  report.  The  report  contains  the  first 
statement  of  the  discovery  ;  it  is  the  first  piece  of  writing 
in  which  anything  is  formulated  or  stated  with  respect  to 
it.  The  report  bears  date  the  31st  of  January,  1872,  and 
appears  to  have  been  in  print  about  that  time.  In  that  re- 
port no  mention  is  made  by  the  referees  of  any  special  dis- 
covery by  one  of  them,  or  of  any  intention  to  patent  it 
by  any  oi  them.  The  report  is  a  long  document  It  is 
headed,  ''  Report  on  Sulphur  Purification  at  the  Beckton 
Gasworks  by  the  Gas  Iteferees."  It  purports  to  give  an 
account  of  what  has  been  done  at  the  Beckton  Works  of 
the  defendants,  and  under  the  head  ''Remedies"  it  pro- 
ceeds thus  {inter  aZia) :  "  The  prime  object  to  be  sought  is 
to  utilize  and  perfect  the  existing  processes  of  purification. 
The  referees  feel  confident  that  such  a  result  is  obtainable. 
From  experiments  which  they  have  made  they  can  state 
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that  lime  in  the  form  of  sulphide  of  calcium — Le.,  satu- 
rated with  sulphuretted  hydrogen — is  a  perfectly  adequate 
purifying  agent  for  sulphur."  And  again:  "The  referees 
feel  assured  that  perfect  results  would  be  obtainable  from 
the  lime  process  of  purification  if  carbonic  -acid  were  ex- 
cluded from  the  purifiers."  *The  experiments  are  [832 
described  as  their  experiments,  made  at  their  office,  and  all 
the  recommendations  and  suggestions  are  made  as  the  offi- 
cial recommendations  and  suggestions  of  the  whole  body, 
based  upon  facts  officially  ascertained  for  and  by  them,  and 
the  whole  report  pnrports  to  be  the  production  of  the  whole 
body,  each  of  them  applying,  as  in  duty  bound,  his  intel- 
lect and  mind  to  the  subject.  The  report  was  kept  back 
from  the  official  authorities  until  the  26th  of  March,  and  a 
few  days  afterwards  it  was  circulated  among  the  gas  com- 

Sanies  and  generally.  It  would  have  been  inimediately  the 
uty  of  the  officers  of  the  gas  companies  to  adopt  the 
suggestions  of  the  report  (if  they  had  not  previously  done 
bo),  and  it  became  immediately  the  duty  of  the  referees 
to  fix  the  maximum  of  impurity  to  be  permitted,  having 
regard  to  the  means  suggested  by  them.  The  plaintiflf  says 
that  in  fact  this  was  done,  that  such  a  maximum  was  fixed, 
and  that  the  defendant  company  did  adopt,  and  with  great 
success,  the  plan  of  the-  referees.  For  months  the  report 
was  discussed,  written  about,  and  lectured  upon  as  the 
referees'  report,  and  they  themselves,  in  subsequent  reports, 
referred  to  it  by  that  designation.  It  was  an  official  docu- 
ment emanating  from  the  plaintiff  and  others^  inviting,  and 
intended  and  calculated  to  compel  the  gas  companies  to  use 
the  means  therein  described,  and  without  any  intimation 
that  there  was  any  patent  right  or  private  property  of  the 
plaintiff,  or  any  one,  in  that  which,  to  all  appearance,  was 
given  to  the  public  as  public  property.  It  appears,  how- 
ever, that  on  the  9th  of  March,  the  plaintiff  had  presented 
his  petition  for  letters  patent  for  improvements  in  the  puri- 
fication of  coal  gas,  lodging  the  usual*  provisional  specifica-' 
tion.  Letters  patent  were  sealed  on  the  28th  of  May.  On 
the  9th  of  September  the  complete  specification  was  lodged ; 
and  then  it  appeared  that  the  plaintiff  had  obtained  a  patent 
for  that  which  was  in  substance  and  effect  the  referees'  re- 
port, and  he  has  filed  a  bill  against  the  defendants  for  hav- 
ing infringed  such  his  patent  right  by  doing  the  very  things 
which  they  were  so  officially  instructed,  invited,  and,  in 
effect,  commanded  by  him  to  do.  Although  it  is  hot  neces- 
sary for  the  determination  of  this  suit  to  pronounce  any 
final  decision  on  this  point,  we  deem  it  right  to  say  that  we 
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think  it,  at  the  very  least,  very  questionable  whether  it  can 
833]  be  competent  for  *a  member  of  an  official  commission, 
or  committee  to  take  out  a  patent  for  the  subject-matter  of 
their  official  investigation,  for  the  results  of  such  investiga- 
tion embodied  in  their  official  report  to  the  public  authori- 
ties, or  to  treat  as  piratical  infringers  those  who  have 
followed  the  suggestions  and  directions  contained  in  such 
report  The  suggestion  that  the  report  wa^  kept  back  for 
the  purppse  of  enabling  one  of  the  referees  to  apply  for  a 
patent  is  not  entitled  to  much  favor.  It  is  to  be  borne  in 
mind  that  the  report  then  made  belonged  absolutely  to  the 
state.  Every  fact  and  figure  in  it  had  oeen  ascertained  and 
obtained  at  the  public  expense ;  every  hour  of  every  referee, 
and  of  the  secretary  employed  in  the  production  of  it,  was 

¥ublic  time.  It  was,  of  course,  printed  at  the  public  cost, 
he  withholding  or  wilful  delaying  of  it  was  a  plain  breach 
of  public  duty,  and  it  is  difficult  to  see  how  the  plaintiff 
can  be  in  a  better  position  than  if  he  and  his  colleagues  had 
done  their  duty  and  duly  presented  their  report  as  soon  as 
it  was  completed.  The  consideration  for  every  patent  is 
the  communication  of  useful  information  to  the  public. 
What  consideration  is  there  when  the  information  was  al- 
ready the  property  of  the  state  ? 

The  specification  of  the  patent  claims  five  different  mat 
ters.     If  one  of  them  is  bad,  as  there  has  been  no  disclaimer, 
of  course  the  patent  must  fail,  and  the  defendants  insist  that 
every  one  of  them  is  bad.  ^ 

rHis  Lordship  read  the  first  claim,  and  continued :] 
There  is  really  in  this  nothing  but  the  enunciation  of  a 
chemical  truth;  that  pure  sulphides  of  calcium  will  absorb 
the  sulphur  compounds.  The  plaintiff  believed  that  he  had 
discovered  that  chemical  truth,  although  it  had  been  taught 
for  many  years  in  many  books,  and  was  well  known  to 
chemists.  There  is  no  invention  of  any  particular  process 
or  means  of  employing  the  pure  sulphide  of  calcium.  If 
pure  sulphide  of  calcium  is  to  be  used  it  must  be  used  in 
some  separate  holder  of  it,  and  the  thing  holding  it  would 
be  a  separate  purifier,  and  there  is  nothing,  therefore,  in 
any  previous  part  of  the  specifications  to  limit  the  universal- 
ity of  the  claims  to  the  employment  of  sulphides  of  calcium 
for  the  removal  of  sulphur  in  other  forms  than  sulphuretted 
hydrogen.  It  is  obviously  impossible  to  support  such  a 
834]  claim  as  that,  which  *  was  plainly  based  on  the  plain- 
tiff's mistaken  idea  that  he  had  discovered  that  peculiar 
property  in  sulphide  of  calcium,  Passing  over  for  the 
moment  the  second  claim,   which  has  been  the  principal- 
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snbiect  of  controversy  in  evidence  and  argument,  the  de- 
fendants challenge  absolutely  the  novelty  and  utility  of  the 
other  three.  ^  The  plaintiff  so  challenged  has  failed  to  pro- 
duce any  evidence  that  they  are  of  £he  slightest  value.  The 
defendants'  evidence  is,  in  general  terms,  that  they  have 
been  tried  and  abandoned. 

[His  Lordship  then  referred  to  the  plaintiff's  evidence  and 
continued :] 

This  evidence  is  utterly  valueless  as  evidence  of  novelty 
and  utility.     The  improvements  have  not  been  tried  by  the 

{)laintiff,  or  any  of  his  witnesses,  even  experimentally,  in  a 
aboratory,  or  with  models.  The  one  experiment  made  by 
the  plaintiff,  showing  that  a  mixture  of  sulphur  and  sawdust 
in  a  tumbler  removed  a  certain  quantity  of  sulphur  from 
the  gas  supplied  to  the  ofttce  is  evidence  of  that  chemical 
fact,  but  not  evidence  that  the  fact  is  of  the  slightest  prac- 
tical utility.  In  our  opinion  the  plaintiff  has  Mled  to  prove 
either  the  novejty  or  utility  of  anything  claimed  Under  any 
of  the  last  three  heads. 

The  great  controversy  of  fact  and  argument,  as  before 
stated,  has  related  to  the  second  head  of  claim,  which  is  as 
follows  t  [His  Lordship  read  the  second  claim,  and  con- 
tinued :]  There  is  in  tnat  no  suggestion  of  any  new  ap- 
paratus— of  any  new  process.  There  is  no  device  or  scheme 
of  any  kind.  Lime  purifiers  in  succession  were  in  general, 
almost  universal  use,  wherever  lime  could  be  freely  used. 
The  gas  entered  one,  passed  from  that  to  another,  and  then 
generallv,  or  sometimes,  to  a  third ;  the  gas,  partly  puri- 
fied in  the  washers  and  scrubbers,  passed  through  the  series 
of  lime  purifiers  into  an  oxide  of  iron  purifier.  That  was 
the  process  before,  and  that  is  to  remain  the  process  after 
and  under  the  plaintiff's  patent.  What  he  claims  to  have 
discovered  is,  that  if  the  carbonic  acid,  which  is  the  first 
thing  taken  up  by  the  lime,  is  not  wholly  taken  up  at  the 
beginning,  and  is  allowed  to  enter  the  last  purifier  or  puri- 
fiers, it  in  fact  poisons  the  latter,  decomposes  the  sulphide 
of  calcium  already  formed,  disengages  the  other  su^hur 
absorbed  by  the  sulphide,  and  of  course  fills  the  gas  again 
*with  the  sulphur  impurities  which  had  been  re-  [835 
moved.  This  is  a  very  valuable  working  caution  and  direc- 
tion, but  it  is  impossiole  to  make  anything  more  of  it  than 
a  working  caution  and  direction.  It  really  amounts  to 
nothing  more  than  a  direction  to  be  sufficiently  liberal  in 
the  use  of  the  caustic  lime  in  the  first  stage,  ^nd  an  instruc- 
tion that  the  moment  it  is  so  far  carbonated  as  not  to  arrest 
the  carbonic  acid,  it  should  be  removed  and  a  fresh  supply 
17  EisTG.  Rep.  95 
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of  lime  got.  It  may  be  a  direction  and  instruction  of  the 
greatest  possible  value  and  utility,  but  it  is  utterly  impos- 
sible to  make  such  a  direction  and  instruction,  however 
valuable,  the  subject  of  a  patent.  It  does  not  differ  in 
principle,  although  it  does  dfeer  enormously  in  scale,  from 
a  cook's  instructions  and  directions  as  to  the  best  means  of 
manipulating  articles  of  food.  How  could  an  infringement 
of  such,  a  patent  be  predicated  ?  Would  it  do  to  say,  in  the 
days.of  your  uninstructed  ignorance  you  allowed  the  lime 
to  remain  three  or  four  days ;  now  that  I  have  taught  you 
better  you  remove  it  every  forty-eight  hours  i  Could  the 
court  say  in  words  (if  not  in  words,  could,  it  in  effect  say), 
we  restrain  you  from  working  your  lime  purifying  process 
in  any  such  way  as  will  not  allow  the  carbonic  acid  to  enter 
the  last  purifier  in  sufficient  quantity  to  do  substantial  mis- 
chief, or  in  less  quantity  on  an  average  than  it  used  to 
do  in  former  times  on  an  average  1  No  one  has  a  right  to 
prevent  a  workman  from  using  care  to  keep  his  tools  in 
the  most  efficient  state.  No  one  has  a  ri^ht  to  prevent  a 
manufacturer  from  cleansing  his  vessels,  and  throwing  away 
the  useless  contents  whenever  he  likes,  or  to  ask  him  his 
motives  or  intentions  in  doing  so. 

Besides  this,  however,  the  defendants  insist  that  what 
they  are  doing  now,  and  which  is  alleged  to  be  the  infringe- 
ment of  the  patent  at  their  Beckton  Works,  they  were  doing 
at  those  works  before  the  date  of  the  patent,  and  that  what 
they  are  doing  at  their  Bow  Works  they  had  been  doing 
for  years.  The  evidence  on  this  subject  on  the  part  of  the 
defendants  is  absolutely  overwhelming.  It  is  direct,  pos- 
itive, and  unequivocal,  and,  if  false,  it  must  be  wilfully 
false  and  perjured  within  the  knowledge  of  scores  of  per- 
sons, and  against  this  there  is  merely  the  speculative  con- 
clusion derived  from  results.  The  plaintiff  says:  *'Up  to 
a  certain  time  before  you  knew  of  my  process,  as  described' 
836]  in  the  referees'*  report,  *you  failed  to  purify  your  gas 
properly ;  since  you  became  acquainted  with  my  process 
you  have  purified  vour  gas  effectually.  The  conclusion  is 
inevitable  that  you  nave  made  some  change,  and  as  you  are 
using  my  process,  you  must  have  been  using  something 
not  my  process  before,  and  your  evidence  to  the  contrary 
must  be  disregarded."  We  cannot  so  deal  with  such  a 
body  of  witnesses  and  such  a  mass  of  evidence,  including 
unmistakable  documentary  evidence,  which  was  in  existence 
before  the  date  of  the  letters  patent. 

On  the  15th  of  February,  1872,  the  plaintiff  writes  to  Mr. 
Trewby,  as  follows : — 
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'*  As  carbonic  acid  has  a  greater  affinity  for  lime  than  S. 
Hyd.  has,  it  may  be  confidently  expected  that  a  tray  of 
clean  lime  will  take  out  C.  A.  in  greater  proportion  than  it 
takes  out  S.  H.  .  .  .  Or  perhaps  (you  can  judge  best)  you 
might  pass  all  your  gas  in  each  purifying  house  through^ 
one  purifier  first,  and  change  the  lime  in  this  one  quickly, 
as  the  back  pressure  shows  it  turned  into  carbonate,  or  else 
as  soon  as  it  gets  foul." 

And  on  the  29th,  Mr.  Trewby  writes  as  follows : — 

"I  may  add  that  within  the  last  few  da^s,  I  have  been 
working  the  lime  purifiers  in  a  somewhat  different  manner. 
That  is  to  say,  I  have  kept  certain  purifiers  for  the  purpose 
of  testing  the  carbonic  acid  only  and  the  remainder  for  the 
sulphur.     I  am  in  hopes  that  this  will  do  good." 

Mr.  Trewby  swears,  and  there  is  not  the  slightest  reason 
to  doubt  his  evidence,  that  what  is  stated  in  that  letter  is 
according  to  the  facts,  and  that  being  so  there  was  a  clear 
prior  user.  The  letter  contains;  moreover,  a  clear  anticipa- 
tion of  the  exact  principle  which  the  plaintiff  claims  to  have 
been  the  first  discoverer  of. 

Dr.  Letheby  swears  as  follows,  as  to  what  he  found  on 

the  11th  of  March,  when  he  visited  the  defendants'  works : — 

« 

''I  found  that  the  company  were  working  lour  purifiers  in 
a  set,  the  first  two  being  lor  carbonic  acid  and  the  last  two 
for  sulphur ;  and  when  the  first  vessel  showed  an  effluent 
with  carbonic  acid  rt  was  changed,  and  the  succeeding  puri- 
•  fier  brought  into  action.  In  fact,  the  prOcees  of  the  plaintiff, 
as  descnbed  in  the  provisional  specification,  was  strictly 
carried  out." 

*And  the  date  of  his  visit,  and  what  was  shown  [837 
him  on  that  day,  are  conclusively  corroborated,  if  they  re- 
quired corroboration,  by  Mr.  Evans's  diary  of  that  date.  It 
is  possible  that  what  Mr.  Trewby  said  and  did .  on  the  29th 
of  February,  and  a  few  days  before,  may  be  accounted  for 
by  what  the  plaintiff  says  in  his  letter  of  the  27th  of  March, 
1872:  "All  tne  suggestions  in  the  report  have  been  commu- 
nicated to  Trewby  and  others  months  ago." 

We  are  satisfied  that  Trewby' s  evidence  is  true,  and 
Trewby's  letter  genuine ;  we  are  satisfied  that  Dr.  Letheby's 
evidence  is  true,  and  Evans' s  diary  genuine.  We  do  not 
think  it  necessary  to  go  any  further  into  the  details  of  the 
evidence. 

Whether  the  defendants  have  sufficiently  accounted  for 
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the  difference  in  the  results  produced  in  different  parts  of 
the  year  1872,  or  what  was  or  were  the  cause  or  causes  of 
such  difference,  opens  a  field  of  speculation  into  which  we 
are  not  called  upon  to  enter.  It  cannot  affect  the  fact  (as 
^  to  which  there  is  no  legitimate  ground  for  doubt)  that  prior 
to  and  on  the  9th  of  March,  1872,  the  process  described  in  the 
plaintiff's  specification  was  in  actual  use  and  work  at  Beck- 
ton,  and  that  a  process  in  principle  and  substance  the  same 
was  in  actual  use  and  work  at  !oow.  It  is  possible,  indeed 
probable,  that  the  company  became  more  liberal  in  the 
supply,  and  the  manager  more  careful  in  the  use,  of  the 
lime.  But  that  is,  in  our  judgment,  wholly  immaterial. 
The  plaintiff's  case  has,  in  our  judgment,  wholly  failed,  and 
his  bill  must  be  dismissed  with  costs,  including  the  costs  of 
the  appeal. 

Solicitors  for  appellants :  Ourtis  &  Bedford^ 
Solicitors  for  plaintiffs :  Bewin  <&  Whitting. 


END  OF  YOLUHX  U. 
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O.A.,  May  1,  1876. 

*In  re  European  Assurance  Society  Arbitration  [1 
Acts  and  Industrial  and  General  Life  Assuranojb 
AND  Deposit  Company. 

COCKER'S  CASE. 

I^Qvaiion^'AmialffianaHtm  of  6bmpantM — TVantfer  of  lAabUiHe^ — Duly  to  Ht  opart 

Fund — AcqweHcenoe  by  Policy-holder.  < 

By  the  deed  of  settlement  of  the  I.  insurance  company  it  was  provided  that  the 
ftmds  and  property  of  the  company  should  alone  be  answerable  for  claims  on  the 
company ;  provision  was  also  made  for  enabling  the  propcietprs  to  dissolve  the  com- 
pany, and  thereupon  the  direcWrs  were  to  ootain  from  some  other  company  an 
undertaking  to  pay  the  claims  on  the  I.  company,  and  were  to  transfer  to  such  other 
company  so  much  of  the  assets  as  should  be  aneed  upon  as  sufficient  to  meet  such 
claims.  The  I.  company  was  accordingly  dissolved,  and  a  portion  of  its  funds  trans- 
ferred to  *the  E.  company,  which  covenanted  to  aatiafy  the  liabilitiee  of  the  L  [g 
company. 

C.  was  a  policy-holder  of  the  I.  company  on  the  non-participating  scale,  and  as 
such  was  not  entitled  to  a  vote  at  the  meetings  of  members.  His  policy  was  made 
subject  to  the  conditions  of  the  deed  of  settlement  He  had  notice  of  tne  intended 
amalgamation,  but  had  no  formal  notice  of  the  completion  of  the  adialgamation,  nor 
was  his  policy  indorsed  by  the  E.  company.  He,  however,  paid  the  premiums  and 
took  receipts  in  the  name  of  the  E.  company  for  fifteen  years,  after  which  both  com- 
panics  were  ordered  to  be  wound  up,  and  came  under  the  European  Assurance 
Society  Arbitration  Acts: 

Hela^  first,  that  there  was  no  obligation  on  the  I.  company  to  see  that  the  assets 
transferred  to  the  E.  company  were  appropriated  for  the  pajrment  of  the  claims  on 
^  the  I.  company;  that  the  amalgamation,  being  intra  vire»,  was  binding  on  the 
'  policy-holders,  as  in  Borfs  Case  (J): 

Secondly,  that  even  if  it  had  not  been  binding  on  the  policy-holders  generally,  C. 
was  bound  by  his  conduct,  and  had  accepted  the  liability  of  the  E.  company. 

This  was  an  appeal  from  a  decision  of  Lord  Romilly,  as 
arbitrator  under  tne  European  Society  Arbitration  Act,  1873, 
whereby  he  decided  that  Matthew  Cocker  was  not  entitled 
to  rank  as  a  creditor  of  the  Industrial  and  General  Life 
Assurance  and  Deposit  Company  under  a  policy  of  life  in- 
surance effected  with  that  company. 

The  policy,  which  bore  date  the  22d  of  July,  1851,  was 
effected  by  Cocker  on  the  non-participating  scale  on  the 
joint  lives  of  himself  and  Sarah  Ann  Cocker,  his  wife,  for 
the  sum  of  £100,  at  thfe  yearly  premium  of  £2  0^.  Q^  It 
was  executed  by  three  directors  and  sealed  with  the  com- 
pany's seal,  and  it  was  thereby  witnessed  that  if  the 
premiums  were  punctually  paid  at  the  office  of  the  company, 
the  funds  and  other  property  of  the  said  company  should  be 
liable,  according  to  the  provisions  of  the  deed  or  deeds  of 
settlement  of  the  said  company,  to  pay  to  the  said  assured, 

0)  15  Eng.  R.,  762. 
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his  executors,  administrators,  or  assigns,  within  three 
months  after  satisfactory  proof  had  been  given  of  the  death 
of  either  of  the  said  M.  Cocker  and  Sarah  Ann  Cocker,  the 
sum  of  £100 :  Provided  always  that  the  capital  stock  of  the 
company,  or  so  much  thereof  as  for  the  time  being  should 
have  been  subscribed,  and  the  other  stocks,  funds,  securities, 
and  property  of  the  said  company  remaining  at  the  time  of 
3]  any  claim  or  demand  made,  *unapplied,  and  undis- 
posed of,  and  inapplicable  to  prior  claims  and  demands,  in 
pursuance  of  the  trusts,  powers,  and  authorities  contained 
in  the  said  deed  or  deeds  of  settlement,  should  alone  be 
liable  to  answer  and  make  good  all  claims  and  demands 
upon  the  said  company  under  or  by  virtue  of  the  said  policy 
and  all  other  policies ;  and  that  no  director,  proprietor,  or 
member  of  the  said  company,  his  heirs,  executors,  or  ad- 
ministrators, should  by  reason  ojf  any  policy  of  assurance  or 
instrument  securing  annuities,  or  of  the  whole  of  the  policies 
of  assurance,  and  instruments  securing  annuities  taken 
together,  which  any  director  had  signed  or  might  sign,  be 
in  anywise  individually  or  personally  liable  or  subject  to 
any  claims  or  demands  against  the  said  company  beyond  the 
amount  of  the  unpaid  part  of  his  particular  share  or  shares 
in  the  said  capital  stock,  or  in  such  part  of  the  said  capital 
stock  as  for  the  time  being  should  have  been  subscribed. 

The  Industrial  Company  was  formed  under  a  deed  of 
settlement  dated  the  lOth  of  December,  1849,  and  was  com- 
pletely registered  under  the  Joint  Stock  Companies  Act, 
1844  (7  &  8  Vict.  c.  110). 

The  following  clauses  were  specially  referred  to  in  the 
argument : —  • 

By  clause  2  it  was  provided  that  the  word  "members" 
should  mean  all  persons  who  had  assured  with  the  com- 
pany on  the  terms  of  participating  in  the  profits  of  the  com- 
pany; and  that  the  word  "assured"  should  mean  all 
persons,  either  members  or  not,  who  should  have  effected 
any  policy  of  assurance,  or  grant  of  annuity,  endowment, 
or  other  premium  from  the  company. 

By  clause  20  it  was  provided  that  every  proprietor  and 
member  present  at  a  general  meetin'g  should  be  entitled  to 
•  vote  at  that  meeting. 

Clause  190  was  as  follows:  "It  shall  be  lawful  for  an 
extraordinary  board  of  directors,  specially  called  for  the 
purpose,  to  enter  into  a  resolution  recommending  the  disso- 
lution of  the  company,  and  upon  such  dissolution  being  so 
recommended  the  same  extraordinary  board  shall  cause  an 
extraordinary  general  meeting  to  be  convened  for  the  pur- 
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pose  of  taking  into  consideraliou  the  propriety  of  dissolv- 
ing the  company ;  and  if  at  such  extraordinary  general 
meeting  a  resolution  shall  be  entered  into  for  dissolving  the 
company,  then  the  board  of  directors  shall  call  a  second 
extraordinary  ^general  meeting*,  for  the  purpose  of  con-  [4 
firming  or  rejecting  such  dissolution ;  and  such  second 
extiuordinary  general  meeting  shall  be  held  within  the  space 
of  forty  days  after  the  resolution  for  dissolving  shall  have 
been  entered  into  at  the  first  extraordinary  general  meeting ; 
and  if  such  resolution  for  dissolving  shall  have  been  con- 
firmed at  such  second  extraordinary  general  meeting,  then 
from  the  time  of  such  confirmation  the  company  shall  be 
dissolved,  and  the  business  thereof  shall  be  concfuded." 

Clause  191  was  as  follows:  "That  immediately  upon  the 
dissolution  of  the  company  the  board  of  directors  shall,  out 
of  the  funds  or  property  of  the  company,  pay  and  satisfy 
all  the  immediate  claims  and  demands  on  the  company 
arising  from  assurances  or  other  contracts  or  engagements, 
and  shall  obtain  from  some  other  assurance  company,  or 
from  the  directors  or  managers  of  some  other  assurance 
society  or  company,  an  undertaking  to  pay  and  satisfy  the 
remainder  of  the  claims  and  demands  on  the  company  arising 
from  assurances,  annuities,  or  other  contracts  or  engage- 
ments, when  and  as  the  time  for  the  payment  and  satisfaction 
of  the  same  shall  respectively  arrive  ;  and  shall  cause  to  be 
transferred  to  some  other  assurance  company,  or  to  some  of 
the  trustees  or  directors  of  such  other  assurance  society  or 
company,  so  much  of  the  funds  or  property  of  the  company 
as  shall  be  agreed  upon  between  the  contracting  parties,  as 
will  be  sufficient,  with  the  premiums  that  may  become  pay- 
able in  respect  of  all  their  existing  policies,  to  enable  the 
society  or  company  from  whom  or  from  whose  directors  or 
managers  the  undertakings  shall  have  been  obtained  to  com- 
ply therewith,  and  shall  make  such  arrangements  with  the 
said  assurance  company  or  the  said  directors  or  managers  in 
regard  to  the  said  undertakings  as  the  board  of  directors 
shall  in  their  discretion  think  fit,  and  shall  cause  to  be  done 
and  executed  all  such  acts,  deeds,  and  things  as  in  the  opin- 
ion of  the  board  of  directors  shall  be  necessary  or  advisable 
for  carrying  the  same  engagements  into  effect:  and  if  any 
funds  or  property  of  the  company  shall  remain  after  answer- 
ing the  purposes  aforesaid,  shall  cause  the  same,  or  so  much 
as  shall  not  consist  of  money,  to  be  sold,  got  in,  or  other- 
wise converted  into  money,  and  shall  cause  the  moneys 
arising  from  the  said  remaining  funds  or  property,  or  *of  [5 
which  the  same  shall  consist,  to  be  paid  and  distributed  at 
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snch  time  or  times  as  they  shall  think  fit,  to  and  amongst 
the  proprietors  and  other  holders  of  shares  in  the  tempoTavy 
capital  of  the  company  and  tlie  members,  according  to  their 
respective  rights  and  interests  therein;  and  notwithstand- 
ing the  dissolution  of  the  cctmpany,  these  presents  and  the 
provisions    herein  contained,  and  all    powers,  privileges, 
rights,  and  duties  of  the  proprietors  and  other  holders  of 
shares  and  members,  including  the  powers  to  call  and  hold 
extraordinary  general  meetings  of  proprietors  and  members, 
and  the  pawer  to  call  for  and  enforce  the  payment  of 
further  instalments  or  shares,  shall  until  all  claims  and 
demands  shall  have  been  respectively  satisfied  and  pro- 
vided for  as  aforesaid,  and  until  a  final  decision  shall  have 
been  made  of  the  residue  (if  any)  of  such  moneys  as  afore- 
said, remain  and  continue  in  full  force,  so  far  as  the  same 
may  be  necessary  for  winding  up  the  concerns  of  the  com- 
pany, and  for  enabling  the  board  of  dirtictors  to  disi)06e  of 
the  funds  or  property  of  the  company,  and  to  satisfy  and 
provide  for  such  claims  and  demands,  and  to  make  such 
payments  and  distribution  as  aforesaid." 

Another  company,  called  the  People's  Provident  Assur- 
ance'  Society,  was  established  under  a  deed  of  settlement 
dated  the  2d  of  September,  1854,  and  was  completely  regis- 
tered under  the  Companies  Act,  1844 

In  September,  1865,  negotiations  were  carried  on  between 
the  Industrial  Company  and  the  People's  Provident  Society 
for  an  amalgamation,  and  on  the  23d  of  October,  1865,  a  re- 
port of  the  directors  of  the  Industrial  Company  was  issued 
to  the  shareholders  and  policy-holders  of  the  com  pan  v,  which 
stated  the  terms  of  the  proposed  amalgamation,  and  recom- 
mended its  adoption.  Although  by  the  constitution  of  the 
company  Matthew  Cocker,  not  being  a  participating  policy- 
holder, was  not  properly  a  member  ot  thtt  company,  and 
was  not  entitled  to  vote  at  the  meetings,  it  was  admitted,  for 
the  purpose  of  the  special  case,  that  he  received  a  copy  of 
this  report. 

The  amalgamation  was  agreed  to  and  confirmed  by  extra- 
ordinary general  meetings  of  the  members  and  shareholders, 
and  was  carried  into  effect  by  a  deed  dated  the  6th  of  No- 
vember, 1865,  and  made  between  the  two  companies.  By 
6]  this  deed  the  *two  companies  mutually  covenanted  that 
immediately  on  the  dissolution  of  the  said  Industrial  Com- 
pany the  whole  business,  assets,  and  property  of  the  company 
should  be  consolidated  and  amalgamated  with  the  businecss, 
assets,  and  property  of  the  People's  Provident  Society,  and 
the  said  society  should  continue  as  theretofore  to  be  regu- 
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lated  in  all  respects  by  the  said  deed  of  settlement  of  the 
2d  of  September,  1854;  that,  accordingly,  upon  the  said 
amalgamation,  the  present  manager  of  the  said  Industrial 
Company  should  be  the  manager  and  secretai:y  of  the  Peo- 
ple's Provident  Society ;  that  as  soon  after  the  completion 
of  the  said  amalgamation  as  circumstances  would  permit, 
the  business  of  tne  People's  Provident  Society  should  be 
principally  carried  on  at  !W  o.  2  Waterloo  Place,  the  present 
principal  office  of  the  Industrial  Company ;  and  by  the  last 
clause,  that  the  People' s  Provident  Society  should,  pay  and 
satisfy  aU  the  claims  and  demands  on  the  said  Industrial 
Company  arising  from  assurances,  annuities,  or  other  con- 
tracts or  engagements  whatever,  when  and  as  the  times  for 
payment  or  satisfaction  of  the  same  should  respectively 
arrive,  and  should  indemnify  the  Industrial  Company  and 
each  of  the  members  and  shareholders  against  all  such 
claims  and  demands. 

After  the  amalgamation,  the  business  of  the  united  com^ 
panies  was  carried  on  at  No.  2  Waterloo  Place,  the  late 
office  of  the  Industrial  Company,  under  the  name  of  the 
People'  8  Provident,  Industrial  and  General  Life  Assurance 
Society. 

Cocker's  policy  was  not  indorsed  by^the  People^ s  Provi- 
dent Society,  nor  was  any  new  policy  issued.  He  did  not 
receive  any  formal  notice  of  the  completion  of  the  amalga- 
mation. 

By  the  European  Society's  Act,  1859,  the  People's  Provi- 
dent Society  was  incorporated  with  and  its  name  changed 
to  that  of  the  European  Assurance  Society,  and  the  busi- 
ness was  carried  on  under  the  new  name  at  the  same  offices. 

The  European  Society  was  ordered  to  be  wound  up  by  an 
order  dated  the  12th  of  January,  1872,  and  the  Industrial 
Company  by  an  order  dated  the  7th  of  June,  1872. 

The  premiums  on  Cocker's  policy  were  paid  by  him  at  the 
office  in  Waterloo  Place  until  the  date  of  the  winding-up. 
Before  the  amalgamation  with  the  People"  s  Provident  So- 
ciety the  receipts  were  headed  "The  Industrial  and  General 
Life  Assurance  and  ^Deposit  Company."  After  the  [7 
amalgamation  they  were  headed  **The  People's  Provident 
Assurance  Society,  with  which  is  incorporated  the  Industrial 
and  General  Life  Assurance  Company,"  until  the  incor- 
poration of  the  company  with  the  European  Society,  and 
they  were  then  headed  *'The  European  Assurance  Society." 

Lord  Romilly,  as  arbitrator,  under  the  European  Assur- 
ance Society's  ArbitAtion  Acts,  decided  that  Cocker  was  not 
entitled  to  prove  against  the  Industrial  Company. 
17  Eng.  Rep.  96 
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In  giving  judgment  on  the  18th  of  November,  1874,  his 
Lordship  said :  •'  I  am  of  opinion  that  Mr.  Cocker  assented 
to  the  arrangement  indicated  by  the  circular,  and  that  he 
assented  to  th^  terras  of  the  deed  of  the  6th  of  November, 
1865,  by  v\rhich  it  was  carried  into  effect.  I  am  also  of  opin- 
ion' that  the  fact  of  Mr.  Cocker  having  paid  his  premiums 
after  the  year  1856,  and  taken  receipts  for  the  same  in  the 
form  referred  to  in  the  case,  is  evidence  that  he  looked  to 
the  European  Society  for  payment  of  the  moneys  assured  by 
his  policy,  and  intended  to  release  the  Industrial  Company. 
I  am  still  more  strongly  confirftied  in  this  view  by  finding 
that  a  case  similar  to  this  has  been  before  me  at  the  Bolls. 
In  Carres  Case  (*)  a  policy-ii older  was  bound  by  years  of 
acquiescence  in  a  similar  arrangement,  whereby  ne  paid  his 
premiums  to  another  company,  and  acted  in  every  way  upon 
it.  The  objection  there  was  that  a  formality  in  the  deed  of 
settlement  had  not  been  observed ;  I  held  that  he  was  bound, 
whether  there  was  any  clause  of  dissolution  in  the  deed  of 
settlement  or  not,  and  whether,  if  there  was,  it  had  been  ob- 
served in  the  deed  of  amalgamation  or  not." 

Mr.  Reilly,  the  present  arbitrator,  having  certified  that  it 
was  a  proper  case  for  appeal.  Cocker  appealed  from  Lord 
Romilly's  decision. 

Waller^  Q.C.,  and  /.  Wilkinson,  for  the  appellant:  The 
present  case  is  in  many  respects  similar  to  MorVs  Case  (*}, 
but  it  differs  from  it  in  some  important  particulars.  In 
HorPs  Case  the  policy-holder  received  notice  of  the  comple- 
tion of  the  amalgamation  of  the  companies,  and  was  invited 
to  send  in  his  policy  to  be  indorsed,  which  he  accordingly 
8]  did.  No  such  notice  *was  given  to  Cocker,  nor  was  his 
policy  indorsed.  He  only  paid  his  premiums  at  the  office, 
which  was  the  old  office  of  the  Industrial  Company,  and 
accepted  the  receipts  which  were  sent  him.  This  was  not 
sufficient  to  show  his  consent  to  the  amalgamation :  Can- 
quesVs  Ca^e  (').  It  is  true  that,  according  io  Horfs  Case  ('), 
his  consent  was  not  necessary  if  the  amalgamation  was  prop- 
erly carried  out  within  the  powers  of  the  deed  of  settlement ; 
but  we  contend  that  this  was  not  the  case.  The  intention 
of  the  deed  was,  that  the  Industrial  Company  should  calcu- 
late and  hand  over  a  sufficient  fund  to  the  new  company  to 
satisfy  the  policy-holders,  and  the  fund  should  have  been 
kept  separate  and  ear-marked  for  their  benefit.  In  Wood^s 
Case  (*),  where  there  was  a  similar  clause.  Lord  Cairns  says : 
"The  clause  contemplates  that  this  fund  should  be  ear- 

(»)  88  Beav.,  642.  (»)  1  Ch.  D.,  334. 

(-)  1  Ch.  D.,  807.  {*)  Reilly'8  Alb.  Arb.  Cas.,  54,  68. 
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marked  ^nd  appropriated  in  some  way  when  the  amount 
should  have  been  ascertained,  so  that  tnere  might  be  added 
to  it  the  premiums  on  the  policies  transferred,  and  so  that 
it  might  be  ascertained  that  the  fund  transferred  and  the 
accruing  premiums  would  be  sufficient  to  pay  the  policies, 
the  liability  on  which  was  transferred."  That  case  is  ex- 
actly in  point. 

Higgins,  Q.C.,  and  RomeTj  for  the  official  liquidator, 
were  not  called  on. 

Lord  Cairns,  L.C.:  We  have  no  hesitation  in  saying  that 
we  think  this  case  governed  by  the  decision  in  Horfs  Case. 
The  case  to  which  Mr.  Waller  has  referred  ( Wood's  Oase  (') ) 
would  not  necessarily  be  binding  on  this  court,  being  a  de- 
cision in  the  Albert  Arbitration  ;  but  my  present  impression 
is  that  the  deed  in  that  case  had  certain  peculiarities  which 
do  not  appear  in  the  present  case.  But  whether  that  be  so 
or  not,  it  appears  to  us  that  the  deed  in  the  present  case  is 
exactly  the  same  for  the  present  purpose  as  that  which  this 
court  had  to  consider  in  HorVs  Case.  We  think  there  was 
here  a  deed  by  which  the  policy-holder  was  bound,  and  that 
the  contract  of  the  policy-holder  being  that  the  assets  of  the 
company  should  be  liable  to  him  according,  and  only  accord- 
ing, to  the  ^provisions  of  the  deed  of  settlement,  any-  [9 
thing  that  was  done  with  those  assets,  justified  by  the  terms 
of  the  deed  of  settlement,  was  an  appropriation  of  the  assets 
to  which  the  policy-holder  could  not  object. 

But  there  was  here  honafide  an  arrangement  agreed  upon 
between  the  two  companies,  the  Industrial  and  the  People' s 
Provident,  for  amalgamation.  It  was  an  amalgamation  in 
the  strictest  sense  of  the  term,  for  every  shareholder  in  the 
Industrial  was  to  become  a  shareholder  in  the  People's 
Provident.  The  mode  in  which  the  amalgamation  was  car- 
ried out  was  by  a  dissolution  of  the  Industrial  according  to 
the  terms  of  the  deed  of  settlement,  and  after  a  resolution 
at  some  general  meetings  according  to  the  deed  had  been 
come  to.  A  further  mode  in  which  the  amalgamation  was 
to  be  carried  out  was  by  handing  over,  consequent  upon  a 
dissolution,  the  whole  of  the  assets  of  the  Industrial  Com- 
pany to  the  People's  Provident  Society,  and  then  the  only 
diminution  or  subtraction  from  those  assets  was  this,  tliat 
inasmuch  as  the  value  of  a  share  in  the  Industrial  Com- 
pany was  upon  calculation  taken  to  be  greater  than  the  value 
of  a  share  in  the  People's  Provident,  every  shareholder  in 
the  Industrial  Company  was  to  receive  not  merely  a  share 
in  the  People' s  Provident  in  exchange,  but  also  a  bonus  of 

Q)  ReUly's  Alb.  Arb.  Cas.,  64. 
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Is.  ia  cash,  representing  the  greater  value  of  the   share 
which  he  gave  up.     The  payment  of  that  1^.  a  share  was  in 
the  nature  of  an  advance  or  distribution  of  the  surplus 
assets,  as  it  were,  of  the  Industrial  Company,  after  providing 
for  all  the  claims  upon  it,  and  a  distribution  of  surplus 
assets  of  that  kind  was  warranted  by  the  provisions  of  the 
deed  of  settlement.     In  our  opinion,  therefore,  the  provi- 
sions of  the  deed  of  settlement  were  complied  with.     I  can- 
not read  the  clause  of  the  deed  now  before  us,  at  all  events, 
as  meaning  that  upon  an  arrangement  of   this  kind   the 
assets  handed  over  to  the  transferee  company  were  to  be 
ear-marked  and  kept  separate  for  the  purpose  of  bein^  ap- 
plied to  the  payment,  and  only  to  the  payment,  of  liabilities 
accruing  on  policies  of  the  old  company.     In  my  opinion, 
the  meaning  of  the  clause  of  the  deed  now  before  us  is  this, 
that  the  assets  handed  over  to  the  transferee  company  would 
become  assets  generally  of  the  new  company.     That  was 
done  in  this  case,  and  I  may  add  that  Mr.  Cocker  having 
10]    had  notice  before,  in  the  clearest  and  most  ^express 
terms,  that  an  amalgamation  was  about  to  take  place,  war- 
ranted, as  the  two  companies  conceived,  by  their  deedd  of 
settlement,  had  notice  subsequently  within  a  year  that  the 
amalgamation  had  actually  taken  place ;  he  had  that  notice 
by  the  receipt  that  was  given  to  him  on  the  next  payment  of 
his  premium,  and  he  continued  to  have* that  notice  for  manj 
years  afterwards.     If  he  desired  to  investigate  the  details 
of  the  arrangement  for  amalgamation — still  more,  if  he  de- 
sired to  make  any  objection  to  those  details,  the  time  for 
him  to  have  done  so  would  have  been  on  receiving  the  notice 
that  the  amalgamation  had  taken  place.     Instead  of  that  he 
remained  for  fifteen  years  paying  the  premiums  on  the  foot- 
ing of  the  amalgamation,  and  during  all  that  time  he  was 
entiled,  if  the  amalgamated  company  had  been  a  success 
and  had  turned  out  prosperously,  to  the  advantages   he 
would  thereby  have  derived,  and  it  is  not  until  after  the  state 
of  insolvency  of  that  company  is  ascertained  that  this  claim 
is  made  to  go  back  to  the  old  company,  and  to  assert  his 
right  against  it.     I  repeat  that  it  is  my  opinion,  and  also  the 
opinion  of  my  learned  colleagues,  that  the  case  is  entirely 
governed  by  the  ratio  decidendi  in  HorVs  Case.    The  same 
order  will  be  made  as  to  costs  as  in  HorVs  Case. 

James,  L.  J.,  and  Baggallay,  J. A.,  concurred. 

Solicitors  for  appellants  :    Stevens^  Wilkinsoii  &  Harries. 
Solicitors  for  respondents :    Mercer  &  Mercer. 


Vol.  m.]                                CHANCERY  DIVISION.  765 

C.A.                                                   Cocker'a  Case.  1876 

An  action  lies  on  a  promise  made  by  MassachuBetta :    But   see  Ellis  v, 

the  defendant  upon  valid  consideration  Clark,  110  Mass.,  889. 

to  a  third  person  for  the  benefit  of  the  Michigan:  Taylor  v.  Whitmore,  85 

plaintiff,  although  the  plaintiff  was  not  Mich.,  97. 

privy  to  the  consideration.  But  see  Halsted  v.  Francis,  81  Mich., 

Such  promise  is  to  be  deemed  made  118  ;  Webb  v.  Rowe,  85  Mich.,  58. 

to  the  plaintiff,   if   adopted   by  him,  Minnesota:  See  Sullivan «.  Murphy, 

though  he  was  not  a  party  to  nor  cog-  28  Minn.,  6. 

nizant   of   it   when   made.    So   held  Missouri:   Holt   v.   Dollarhide,    61 

where  A.  loaned  money  to  the  defendant  Mo.,  433;   Rogers  v.  Ck>snell,  58  .id., 

upon  his  promise  to  pay  it  to  the  plain-  589. 

tiff,  to  whom  A.  stated  that  he  owed  New  Jersey :  Crowell  v.  Currier,  27 

and  had  promised  to  pay  the  like  sum ;  N.  J.  Eq.,  152  ;  affirmed  Id.,  650 ;  Na- 

there  being  no  other  evidence  of  the  tional  Bank  D.  Segar,  39  N.  J.  Law  R., 

fact  than  such  declaration  :  Lawrence  178. 

«.  Fox,  20  N.  Y.,  268;   Moak's  note.  New  Tork;   Lawrence  v.  Fox,  20 

Clarke's  Chy.,  392  marg.  p.;  Judson  «.  N.  Y.,  268  ;  Burr  f>.  Beers,  24  id.,  178 ; 

Gray,  17  How.  Pr.,  289  ;  Berry  v.  May-  Ricardi?.  Sanderson,  41  id.,  179  ;  Thorp 

hew,  1  Daly,  54,  57  ;  Delaware,  etc.,  v.  v,  Keokuk,  etc.,  48  id.,  258 ;  47  Barb., 

Westchester,  etc.,  4  Denio,  97  ;  Parley  446  ;  Becker  «.  Torrance,  81  N.  Y.,  681, 

V.  Cleveland,  4  Cowen,  432,  9  id.,  639  ;  648  ;  Dingeldein  v.  Third,  etc.,  87  id., 

Connor  «.  Williams,  2  Rob.,  46  ;  Hale  575 ;  Arnold  v.  Nichols,  64  id.,  117  ; 

f>.  Boardman,  27  Barb.,  82  ;  Seaman  v,  Secor  d.  Law,  4  Abb.  Court  App.  Dec, 

Hasbrouck,  85  Barb.,  151 ;  Artcher  «.  188 ;  Silliman  «.  Tuttle,  45  Barb.,  170 ; 

McDuffee,  5  id.,  147  ;  Stoddard  v.  Gra-  Connor  v,  WiUiams,  2  Rob.,  46,  51 ; 

ham, 23 How., 582;  Scott o.  Pilkington,  Hope,  etc.,  «.  Perkins,  4  id.,  187,  af- 

15  Abb.  Pr.,  280;  Baker  v.  Bucklin,  2  firmed  88  N.  Y.,  404,  2  Abb.  Court 

Den.,  45;   Steele  «.  Baboock,  1  Hill,  App.  Dec,  888. 

527;  Westoni^.  Barker,  12  Johns.,  276;  See  Martin  ir,  O'Conner,  48  Barb., 

Schermerhom  v.  Vanderheyden,  1  id.,  514,  522 ;  Davis  v.  Morris,  36  N.  Y., 

139;    Cornegie  v,  Morrison,  2   Met.,  569,  575  ;  Dolph  t).  White,  12  id.,  296  ; 

401-4  ;    Mellin  v.   Whipple,   1   Gray,  Kelly  v.  Roberts,  40  N.  Y.,  432. 

817,  820-824;  1  Am.  Lead.  Cas.  (5th  United  States :  Hendrickt?.  Lindsay, 

ed.),  804;  1   Smith's  Lead.   Cas.  (7th  93  U.  S.,  148.       ' 

Am.'ed.\  282 ;  1  Throop's  Verbal  Agree-  Wisconsin:  McDowell  v.   Laer,  85 

ments,  |§  295-320.  Wise,  171 ;  Pictney  «.  Famum,  27  id.. 

See  Bishop's  First  Book  of  the  Law,  187. 

§§   467-9 ;   Hoffman  v.   Schwaeb,  38  See  Gaston  v,  Owen,  2  North  West- 

JSarb.,  194 ;  Commercial,  etc,  «.  Nor-  em  Reporter,  142. 

ton,  1  Hill,  501 ;  Webb  «.  Rowe,  35  If  A.  delivers  goods  to  B.  for  work 

Mich. ,  58.  B.  does  for  C. ,  under  an  agreement  with 

Canada,  Upper:  Jackson  v.  Evan,  C.  that  C.  shall  pay  A.  for  the  goods 

21  C.  PI.,  33  ;  Hine  v.  Beddome,  8  id.,  so  delivered,  such  agreement  is  valid 

881 ;  Kissock  v.  Woodward,  1  Q.  B.,  and  not  within  the  statute  of  frauds  : 

844 ;  Coates  v.  Lloyd,  8  id.,  51 ;  Fer-  Mather  v.  Perry,  2  Denio,  162. 

gusson  h,  Kerr,  5  id.,  261 ;  McDionald  See  1  Am.  Lead.  Cas.  (5th  ed.),  804 ; 

V.  Glass,  8  id.,  245;  Gerow  «.  Clark,  1  Smith's  Lead.  Cas.  (7th  Am.  ed.), 

9  id.,  219  ;  Lee  v,  Mitchell,  23  id.,  314 ;  282. 

Canada,  etc,  «.  McDonald,  25  id.,  384.  Where  one  engaged  in  business  en- 

niinois:  Steele «.  Clark,  77 Ills.,  471.  ters  into  a  copartnership  with  another 

But  see  Goodenow  v.  Jones,  75  lili-  for  continuing  the  business,  and  trans- 

nols,  48.  fers  its  assets  to  the  firm  in  considera- 

Indiana:   Haggerty  v.  Johnston,  48  tion  of  an  agreement  by  the  firm  to 

Ind.,  41 ;  Crim  v.  Fitch,  53  Ind.,  214.  assume  and  pay  certain  specified  debts 

Iowa :  Ream  v.  Jack,  44  Iowa,  825 ;  incurred  in  the  business,  and  to  apply 

Chamberlain  v.  Ingalls,   38  id.,  800;  the  assets  first  to  the  payment  of  said 

Lamb  v.  Tucker,  42  id.,  118.  debts,  the  agreement  is  to  be  deemed 

Kansas :    Graift    v.    Penderey,    15  as  made  for  the  benefit  of  the  creditors 

Eans.,  236.  holding  the  claims  specified,  and  an 
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action  maybe  maintained  by  such   a  22  N.  Y.,  438;  Dingeldein  «.  Third, 

creditor  against  the  firm  upon   such  etc.,  37  N.  Y.,  575;  Gage  «.  Brewster, 

agreement :   Arnold  v.  Nichols,  64  N.  81  N.  Y.,  221 ;  Binsse  «.  Paige,  1  Abb. 

1.  Rep.,  117  ;  distinguishing  Merrill  «.  Ct.  App.  Dec.,  138 ;  Gilbert  «.  Averill, 

Green,  55  id.,  270.  15  Barb.,   20;    Stebbins    t>.   Hall,   29 

See  Goodenow  «.  Jones,  75  nis.,  48.  Barb.,   524;    Hartley    v.   Tatham,   10 

An  allegation  in  such  an  action,  in  Bosw.,  274,  affirmed  24  N.  Y.,  170; 

the  answer  of  the  partner,  that  he  was  Ford  v.  David,  1  Bosw.,  570. 

induced  to  enter  into  the  agreement  by  See  Ferris  v.  Crawford.  2  Den. ,  595  ; 

the  fraud  of  the  original  debtor,  in  the  Weaver  «.  Toogood,  1  Ba^b.,  2^  ;  16 

absence  of  allegations  that  he  has  re-  Alb.  L.  J.,  374^ ;  Webb  «.  Bowe,  35 

scinded  the  agreement  on  account  of  Mich.,  58. 

the  fraud,  or  has  sustained  damages  by  Otherwise  where  by  the  terms  of  the 
reason  thereof,  does  not  authorize  evi-  conveyance  he  assumes  the  mortgage 
dence  of  the  fraud  upon  the  trial :  Ar-  and  agrees  to  pay  the  same :  2  Story's 
nold  «.  Nichols,  64  N.  Y.,  117.  Eq.  Jur.,  §§  1248,  et  seq.;  Burr  ». 
See  Heniman  9.  Bowen,  3  Hun,  192 ;  Beers,  24  N.  Y.,  178 ;  Wales  «.  Sher- 
Goodenow  v.  Jones,  75  Ills.,  48.  wood,  52  How.  Prac.,  413;  Bentley  9. 
A  guaranty  foes  with  the  principal  Vanderheyden,  35  N.  Y.,  677;  Calvo 
obligation,  and  is  enforceable  by  the  v.  Davies,  8  Hun,  222,  overruling,  in 
same  persons  who  can  enforce  that,  part,  Perkins  «.  Squires,  1  T.  &  C,  (^0  ; 
H.  &  0.,  being  partners,  H.  sold  out  Drury  t.  Clark,  16  How.  Prac,  424; 
his  interest  in  the  firm  property  to  O.,  Ford  v.  David,  1  Boew.,  570 ;  Binsse  «. 
who  agreed  to  pay  the  firm  debts,  Paige,  1  Abb.  Ct.  App.  Dec.,  188  note ; 
among  them  a  debt  due  plaintiffs.  De-  Collins  «.  Rowe,  1  Abb.  N.  Gas.,  97 
fendant  guarantl^  the  performance  of  note  ;  Crawford  «.  Edwards,  83  Mich., 
this  agreement.  Plaintiff's  debt  not  854;  Cramer  0.  Lepper,  26  Ohio  St.  R, 
having  been  paid,  H.  assigned  to  them  59  ;  Taylor  v.  Whitmore,  85  Mich.,  97  ; 
his  interest  and  claim  under  the  agree-  Miller  «.  Thompson,  84  Mich.,  10; 
ment  and  the  guaranty.  In  an  action  Bock  v.  Gallagher,  114  Maas.,  28; 
to  recover  the  amount  due  plaintiffs,  Pender  «.  William,  26  N.  J.  Eq.,  210; 
held  that  plaintiffs  were  entitled  to  Hugler  v.  At  wood,  26  N.  J.  £q.,  504, 
recover  either  directly  on  the  guaranty,  affirmed  28  id.,  275;  Foster  v.  At- 
which  they  pould  adopt  and  enforce  in  water,  42  Conn.,  245;  Thompson  v. 
their  own  names,  or  upon  the  assign-  Wilkes,  5  Grant's  (U.  C.)Chy.,594« 
ments :  Claflin  «.  Ostrom,  54  N.  Y.,  581.  See  Dingeldein  v.  Third,  etc.,  37  N. 
See  11  Albany  L.  J.,  121,  Id.,  191.  Y.,  575 ;  Burch  v.  Burch,  52  Ind.,  136  ; 
See  Kelly  v,  Roberts,  40  N.  Y.,  432.  Bentley  «.  Vanderheyden,  85  N.  Y., 
Where,  upon  the  dissolution  of  a  677;  Mellin  t>.  Whipple,  1  Gray,  317, 
firm,  one  partner  executes  to  another  a  822  ;  16  Alb.  Law  Jour.,  874-5  ;  Webb 
bond  with  a  surety  conditioned  for  d.  liowe,  85  Mich.,  58. 
the  payment,  by  the  partner  executing  Where  the  grantee  of  the  equity  of 
it  of  all  the  firm  debts,  the  liability  of  redemption  in  mortgaged  premises, 
the  obligors  is  to  the  obligee  only,  not  who  was  neither  legally  nor  equitably 
to  the  creditors,  and  an  action  cannot  interested  in  the  payment  of  the  bond 
be  maintained  thereon,  by  a  firm  cred-  and  mortgage,  except  so  far*  as  the 
itor,  to  recover  his  indebtedness  of  the  same  was  a  charge  upon  his  interest  in 
obligors  :  Merrill  v.  Green,  55  N.  Y.,  the  premises,  conveyed  the  mortgaged 
270,  distinguiahing  Lawrence  v.  Fox,  premises  subject  to  the  mortgage,  an'd 
20  N.  Y.,  268.  the  conveyance  recited  that  the  gran- 
See  11  Albany  Law  Jour.,  191,  Id.,  tees  therein  assumed  the  payment  of 
121.  the  mortgage,  and  were  to  pay  off  the 
Where  one  purchases  lands  subject  same  as  a  part  of  the  consideration  of 
to  a  mortgage  thereon,  he  is  not  per-  such  conveyance  : 
sonally  liable  to  pay  the  same  or  any  Held,  that  as  the  grantor  in  that 
deficiency  arising  on  a  foreclosure  conveyance  was  not  personally  liable 
thereof:  2  Story's  Eq.  Jur.,  §^  1248,  to  the  holder  of  the  mortgage  to  pay 
et  seq.;  Collins  v.  Rowe,  1  Aob.  N.  the  same,  the  grantees  were  not  liable 
Cas.,  97  and  note  ;  Belmont  «.  Coman,  to  the  holder  of  such  mortgage  for  the 
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deficiency,  upon  a  foreclosure  and  sale  Where,  therefore,  defendant  in  con- 

of  the  mortgaged  premises.  sideration  of  the  transfer  to  her  of  the 

Held,  also,  that  if  tlie  grantor  in  the  property  of  the  firm  of  R.  &  W.,  prom- 
conveyance  had  been  personally  liable  ised  to  pay  the  debts  of  the  firm, 
to  the  holder  of  the  mortgage  for  the  among  which  were  certain  promissory 
payment  of  the  mortgage  debt,  the  notes  not  due,  then  held  by  N.  R. ,  who 
holder  of  such  mortgage*  would  in  before  maturity  assigned  them  to  plain - 
equity  have  been  entitled  to  the  benefit  tiff,  in  an  action  upon  the  promise,  held, 
of  the  agreement  recited  in  such  con-  that  defendant  could  set  off  a  claim  held 
yeyance  to  pay  off  the  mortgage  ;  and  by  her  against  N.  R. :  Barlow  v.  Myers, 
would,  in  that  case,  have  been  entitled  64  N.  Y.,  41,  reversing  3  Hun,  720. 
to  a  decree  over  against  such  grantees  Where  one  of  two  partners,  being 
for  the  deficiency  :  King  v.  Whitney,  indebted  to  l^e  firm,  gives  his  note  to 
10  Paige,  465.  the  other  for  his  proportion  of    the 

The  owner  of>  premises  executed  a.  debt,  it  is,  in  effect,  a  division  of  so 

mortgage  on  the  same,  and  thereafter  much  of  the  firm  property ;  the  indi- 

oonvey^  them  to  a  grantee  who  did  vidual  property  of  the  partner  making 

not    assume    the    payment    thereof,  it,  and  as  such  is  a  proper  counter 

Through  several  mesne  conveyances,  claim  or  set-off,  in  an  action  upon  a  bond 

the  grantees  in  none  of  which  assumed  executed  upon  dissolution  of  the  firm 

the  payment  of  the  mortgage,  the  prop-  by  the  payee  of  the  note  to  the  maker, 

erty  was  conveyed  to  defendant.     In  conditioned  for  the  payment  of    the 

the  deed  to  defendant  was  a  clause  partnership  debts :  Merrill  «.  Nichols, 

whereby  she  assumed  payment  of  the  55  N.  Y.,  270. 

mortgage.     Held,  that  the  holder  of  Quere.  Whether  the  instrument  be- 

the  mortgage  was  not  entitled  to  the  ing  under  seal  makes  any  difference  in 

benefit  of  defendant's  agreement,  and  the  application  of  the  rule, 

she  was   not  liable  for    a  deficiency  That  it  does :   Crowell  v.  Currier,  27 

upon  a  sale  under  the  foreclosure  of  N.  J.  Eq.,  152,  affirmed  Id.,  650. 

the  mortgage  :  Vrooman  d.  Turner,  15  That  it  does  not :  McDowell  o.  Laer, 

Albany  Law  Jour.,  464,  4  Week.  Dig.,  85  Wise,  171. 

504,  Court  Appeals.  Where  land  is  conveyed  subject  to  a 

A  promise  made  by  one  person  for  a  usurious  mortgage,  which  the  grantee 
valuable  consideration,  paid  by  an-  assumes  to  pay,  the  mortgagee  acquires 
other,  to  pay  the  debts  of  the  latter,  is  a  right  to  an  appropriation  of  the  land 
in  legal  effect  a  promise  to  pay  cred-  for  that  purpose,  which  cannot  be  di- 
itors  who  are  such  at  the  time  the  vested  without  his  assent.  Held,  ac- 
promise  is  made.  They  act^uire  there-  cordingly,  that  a  subsequent  arrange- 
by  additional  security  for  the  payment  ment  between  the  parties  to  the  deed, 
of  their  debts,  which  wHl  pass  as  an  whereby,  as  between  them,  it  became 
incident  on  assignment  of  one  of  the  a  mere  quit-claim,  was  inoperative  to 
debts  secured,  but  the  assignee  takes  open  the  defence  of  usury  to  the 
it  by  a  derivative  title  from  the  as-  grantee.  Query,  however,  whether  the 
signer,  and  no  direct  contract  is  created  personid  liability  assumed  by  the 
by  the  assignment  between  him  and  grantee  is  not  discharged  by  the  release 
the  promisor :  Barlow  v,  Myers,  64  of  his  grantor.  So  held  in  the  Su- 
N.  Y.,  41,  reversing  3  Hun,  720.  preme  Court,  but  not  passed  upon  by 

It  is  immaterial  that  the  debts  are  the  Court  of  Appeals:  Hartleys.  Har- 
upon  negotiable  instruments  not  due.  rison,  24  N.  Y.,  170;  see  8  Pars,  on 
In  the  absence  of  special  words  indi-  Con.,  122;  Stephens  v.  Cosbacker,  8 
eating  such  an  intent,  the  promise  is  Hun,  116 ;  Garnsey  v.  Rogers,  47  N.  Y., 
not  to  the  persons  holding  the  instru-  242  ;  Simson  v.  Brown,  6  Hun,  251 ;  16 
ments  at  their  maturity;  and  the  in-  Alb.  L.  J.,  874-5. 
terest  of  the  assignee  in  the  promise  is  The  principle  that  if  one  person 
subject  to  any  equities  on  the  part  of  makes  a  promise  to  another,  for  the 
the  promisor  existing  against  the  benefit  of  a  third  party,  that  third  per- 
debt  while  in  the  hlinds  of  the  assignor :  son  may  maintain  an  action  on  it,  ap- 
Barlow  v.  Myers,  64  N.  Y.,  41,  re-  plies  to  simple  contracts,  not  to  con- 
versing 8  Hun,  720.  tracts  under  seal. 
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In  ordinarj  cases,  a  mortgagee  does  orally  agreed  to  pay  certain  mortgages 

not,  bj  force  of  a  contract  of  assump-  upon  the  lands  held  by  a  savJDfi^s  bank, 

tion  of  the  mortgage,  acquire  a  right  Subseqaentlj  Parr  conveyed  the  lands 

of  action  against  a  purchaser  of  the  to  plaintiff  with  a  covenant  of  war* 

mortgaged  premises,   but  the  benefit  ranty.      Held,    that    plaintiff    was    a 

flowing  to  him  from   the  contract  is  stranger  to  the  consideration  for  the 

limited  to  a  right  to  be  subrogated  to  promise  of  defendant,  and  could  not 

the  rights  of  the  debtor.     He  stands  in  enforce  it  against  him.      Under  the 

his  debtor's  rights,   and  may  appro-  agreement  the  bank  could  enforce  the 

priate  to  the  satisfaction  of  his  mort-  defendant's    promise,    and    Parr    also 

gage  any  security  held  by  his  debtor  could  enforce  it  upon  payment  to  the 

for  its    payment ;    he  can,   therefore,  bank,  and  perhaps  before.     This  right 

only  have  a  personal  judgment  against  could  not  pass  to  plaintiff  by  convey- 

the  purchaser  for  his  debt,  when  the  ance  as  annexed  to  the  land  :    Miller 

mortgagor  holds  an  obligation  which  v.    Winchell,    16  Alb.    L.  J.,   228,    5 

will  support  such  judgment:  Crowell  v,  Weekl.  Dig.,  212,  N.  Y.  Court  Appeals. 

Currier,  27  N.  J.  Eq.,  152,  afltoaed  Id.,  See  16  Alb.  L.  J.,  374-5. 

650.  Where  there  were  two  joint  makers 

See  15  Alb.  L.  J.,  278  ;  16  Alb.  L.  of  a  promissory  note  held  by  the  plain- 

J.,  874-5.  tiff  and  one,  in  consideration  of  a  de- 

Where  parties  have  made  a  contract  mise  of  premises  to  him  by  the  other, 

which  will,  either  directly  or  indirectly,  in  and  by  the  lease  agreed  to  pay  the 

benefit  a  mere  stranger,  they  may,  at  Bote  in  part  payment  of  the  rent,  and 

their  pleasure,  abandon  it,  and  mutu-  afterwards  transferred  the  lease  and 

ally  release  each  other  from  its  per-  his  right  to  the  demised  premises  to 

formance,   regardless  of  his  interest,  the  defendant  who  entered  into  posaes- 

nnless  the   parties,    with   knowledge  sion:    Held,   that  the   holder  of   the 

that  he  is  relying  on  the  contract,  suf-  note  could  not  sustain  an  action  against 

fer  him  to  put  ^imself  in  a  position  the  assignee  for  its  amount, 

from  which  ne  cannot  retreat  without  The  agreement  of  the  lessee  to  pay 

loss  in  case  the  contract  is  not  per-  the' note  did  not  run  with  the  estate  in 

formed  ;  then  he  may  ask  to  have  the  the  land,  and  therefore  did  not  bind  his 

contract  performed,  so  far  as  it  touches  assignee. 

his  interests :  Crowell  v.  Currier,  27  The  plaintiff  not  being  the  grantee 

N.  J.  Eq.,  152,  affirmed  Id.,  650.  of  the  reversion  of  the  demised  prem- 

See  15  Alb.  L.  J.,  278  ;  16  Alb.  L.  isesorof  the  rent  reserved  could  main- 

J.,  874-^.  tain  no   action    against   the    assignee 

A   holder  of  a  mortgage  is  not  en-  of   the  lease.     There  was  no  privity 

titled  to  a  decree  for  a  deficiency  against  of  contract  or  estate  between  them  : 

a  purchaser  of  the  mortgaged  prem-  Dolph  v,  Whitfe,  12  N.  Y.,  296. 

ises,  by  virtue  of  his  contract  of  as-  See  Ford  v,  David,  1  Bosw.,  669. 

sumption  of  the  morte^age,  where,  be-  S.  assigned  to  M.  a  contract  for  the 

fore  the  mortgage  fell  due,  the  pur-  sale  of  land,  for  which  M.  gave  his 

chaser  reconveyed  to  the  mortgagor,  two  promissory  notes    for  $50    each, 

who,  by  his  deed,  assumed  the  mort-  dated  July  8,  1857,  payable  one  year 

gage  ;  the  holder  of  the  mortgage  hav-  from  date  with  interest.     The  notes 

ing  become  the  owner  of  it  before  the  were  signed  by  H. ,   the  plaintiff,  as 

covenant  of  assumption,  without  reli-  surety  for  M.    On  the  18th  of  Novem- 

ance  upon  it  as  part  of  his  security,  ber,  1857,  M.  assigned  the  same  con- 

and  his  conduct  not  appearing  to  have  tract  to  the  defendant,  who  made  an 

been  in  the  slightest  degree  influenced  agreement  with  M.,  in  part  oonsidera- 

by  it :  Crowell  v.  Currier,  27  N.  J.  Eq.,  tion  thereof,  to  pay  the  notes  which 

152,   aflBlnned    Id.,    650  ;    Stephens  v.  had  been  given  to  S.  by  the  latter.    H. 

Casbacker,  8  Hun,  110.  having  paid  the  notes  brought  an  ac- 

See  Putney  f>.  Farnham,  27  Wise.,  tion  against  the  defendant  to  recover 

187;    15  Alb.  L.  J.,  278;   16  Alb.  L.  the  amount  so  paid:    Held,  that  al- 

J.,  874-5.  though,  under  the  facts  of  the  case,  the 

Defendant,  for  a  consideration  mov-  agreement  of  the  defendant  to  pay  the 

ing  from  one  Parr,  the  owner  of  lands,  notes  was  a  valid  one,  yet  that  there 
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was  no  privity  between  bim  and  tbe  tain  an  action  upon  tbe  inatrumQnt  as 
plaintiff  wbicb  wonld  sustain  an  action  accepted  :  First,  etc.,  v.  Wbitman,  94 
by  the  latter  :  Held,  also,  that  the  only  U.  S.  Rep.,  343;  ».  P.,  Matter  of^  Con- 
rights  H.  had  were  the  rights  of  a  tinental,  etc.,  5  N.  Y.,  Weekly *Dig,, 
surety  for  M.,  and  that  as  such  his  461,  reversing  10  Hun,  604. 
action  must  be  brought  against  M. :  B.  having  agreed  to  make  a  wagon 
Hoffman  v.  Schwaebe,  33  Barb.,  194.  for  M.,  the  latter  gave  to  L.  a  written 

Although  a  deed  is  inter  partes,  a  order  upon  B.  for  such  wagon,  which 

covenant  therein  made  with  a  third  order  B.  accepted  and  handed  back  to 

person  may  be  enforced  by  such  third  L.     The  wagon  was  afterwards  deliv- 

person  b}'  suit,  if  it  clearly  appears  by  ered  to  L.  by  B.  upon  the  order.    Held, 

the  instrument  that  it  was  the  Inten-  that  this  was  an  equitable  assignment 

tion  to  confer  such  right.  of  the  wagon  to  L.,  and  that  B.  could 

The  mere  presence,  in  such  deed,  of  not  recede  from  the  undertaking  and 

a  covenant  with  a  third  person,  will  maintain  an  action  against  L.  for  the 

not,  as  has  been  held  by  many  cases,  price  of  the  wagon :  Barber  «.  .Lyon, 

be  evincive,  by  its  own  force,  of  such  22  Barb. ,  622. 

intention  :  National  Bank  v.  Segur,  39        In  case  of  a  mere  agency  for  the 

N.  J.  Law,  173.  transmission  of  money,  the  party  for 

A  stipulation  in  a  mortgage,  whereby  whom  the  money  was  designed  cannot 

the  mortgagee  assumes  and  agrees  to  maintain  an  action  against  the  agent 

pay  a  prior  mortgage  on  the  premises,  for  money  had  and  received  to  his  use. 

does  not  impose  upon  the  mortgagee  a  To  sustain  an  action  there  must  be  an 

personal  liability  for  the  prior  mort-  express  promise  by  the  agent, 
gage    debt,    which    can    be    enforced        Where  C,  a  debtor  of  B.,  handed  to 

against  him  by  the  prior  mortgagee.  the  defendant  a  sum  of  money  and  re- 

The  same  rule  applies  to  a  deed  ab-  quested  him  to  deliver  it  to  B.  and  have 

solute  on  its  face,  but,  in  fact,  intended  the  latter  give  C.  credit  for  it,  and  the 

as  a  mortgage.  defendant  took  the  money  and  promised 

The  stipulation  in  such  cases  is  not  a  to  do  so  :  Held,  that  no  action  would  lia 
promise  made  by  the  mortgagee  to  the  in  favor  of  B.'s  administrator,  against 
mortgagor  for  the  benent  of  the  prior  the  defendant,  for  money  had  and  re- 
mortgagee,  but  is  a  promise  for  the  ceived  :  Bigelowi?.  Davis,  16  Barb.,  561 ; 
benefit  of  the  mortgagor  only  :  it  is  Mellin  t>.  Whipple, "l  Gray,  317,  320-4  ; 
to  protect  his  property  by  advancing  Seaman  v.  Whitney,  24  Wend.,  260. 
money  to  pay  his  debt.  The  cases  of  But  if  an  authority  to  a  bailee  to  pay 
Burr  V.  Beers  (24  N.  Y.,  178),  and  Law-  be  not  revoked  by  the  bailor,  and  where 
rence  v.  Fox  (20  N.  Y.,  268),  distin-  it  is  not  in  effect  a  suit  against  an  agent, 
guished.  as  such,  see  McKay  v.  Draper,  27  N.  Y. , 

In  this  respect  it  differs  from  a  simi-  256;  Aubrey  v.  Fisk.  36  N.   Y.,  48; 

lar  stipulation  contained  in  an  absolute  Merritt  v.  Millard,  10  Bosw.,  310, 3  Abb. 

conveyance.  Court    App.    Dec,   291  ;    Murdock  «, 

When  the  mortgage  containing  the  Aikin,  29  Barb.,  59,  66. 
stipulation  is  cancelled  and  the  mort-        Thus  far  we  have  considered  the  lia- 

gaged  premises    are    restored    to  the  bility  of  the  person  making  the  new 

mortgagor,  the  stipulation  Is,  as  be-  promise  to  a  suit  thereon  in  the  name 

tween  tne  parties  to  it,  extinguished  :  of  him  to  whom  he  promised  to  make 

Gamsey  v.  Rogers,  47  N.  Y.,  233.  such  payment. 

See  15  Alb.  L.  J.,  278;  Campbell  v.        The    question    frequently  arises  as 

Smith,  8  Hun,  6.  to    when    the    original    promisor    or 

There    is    no    privity  between    the  debtor  is  discharged  from  his  liability 

party  originally  injured  and  the  re-in-  thereon. 

surer;  the  liability  over  of  the  re-in-  Novation  may  be  defined  to  be  a  trans- 
surer  is  solely  to  the  re-insured  :  Strojig  action,  whereby  a  debtor  is  discharged 
«.  Phoenix  Ins.  Co. ,  62  Mo. ,  289.  from  his  liability  to  his  original  cred- 

So  one  to  whom  a  check  is  given  itor  by  contracting  a  new  obligation 

cannot  sue  the  drawee  thereon   until  in  favor  of  a  new  creditor,  by  the  order 

acceptance.      And    payment    upon    a  of  his  original  creditor  :  1  Parsons  on 

forged  indorsement  is  not  such  an  ac-  Cont.  (6th  ed.),  217-222  ;   1  Throop's 

ceptance  as  will  entitle  him  to  main-  Verbal  Agreements,  §§  821-357. 

17  Eng.  Rep.  97 
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Novation  :  Jn  the  civil  law  there  are  Dig.,  579  ;  Anderson  «.  Whitehead  etc., 

three  kinds  of  novation.    1.  Where  the  55  Geo.,  277. 

debtor  and  creditor  remain  the  same.  See  Wheeler  v.   Bailey,  13  Johns., 

but  a  new  debt  takes  the  place  of  the  866. 

old  one ;  2.  Where  the  debt  remains  A  promise  bv  a  debtor  to  paj  the 

the  same,  bat  a  new  debtor  is  substi-  amount  of  his  debt  to  a  creditor  of  the 

tuted  ;   and,   3.  Where  the  debt  and  one  he  owes,  by  which  he  becomes  dw- 

debtor  remain,  but  a  new  creditor  is  charged  of  his  obligation  by  mutual 

substituted.  agreement  of  all  the  partif^,  is  not  a 

SamSy     delegation:    Delegation    is,  promise  to  discliarge  the  debt  of  an- 

where  a  debtor  obtains  a  release  from  other  within  the  meaning  of  the  statute 

his  creditor  by  the  substitution  and  ac-  of  frauds,  but  is  simply  a  new  agree- 

ceptance  of  another  who  obliges  him-  ment,  resting  upon  a  sufficient  consid- 

self  to  the  creditor.     Domat,  910,  sees,  oration,  to  pay  his  own  debt :  Lester  v. 

2318,  2819.  Bowman,  39  Iowa,  611 ;  Chamberlain 

Sarne  at  common  law :  Novation  at  v.  Ingalls,  38  Iowa,  300  ;  Anderson  «. 

common  law  is  mainly  the  same  as  in  Whitehead,  55  Geo.,  277. 

the  civil  law:    ST.  R.,  180.  B.  owed  J.,   and  J.   owed  L.     The 

Consideration :  There  must  always  be  three  met  and  mutually  agreed  that  B. 

an  old  debt  extinguished  as  a  consid-  should  pay  to  L.  the  amount  he  owed  to 

eration   for  the  new  one:   Adams  v,  J.,  and  that  this  payment  should  be  ac- 

Power,  48  Miss.,  460;   McCafFerty  «?.  cepied  pro  tanto  by  L.  in  discharge  of 

Decker,  5  N.  Y.  Weekly  Dig.,  379.  J.'s  indebtedness,  and  by  J.,  in  satis- 

In  case  debts  are  not  created  by  the  faction  of  B.  's.     It  was  held  in  an  ac- 

transaction,  but  ali:pady  exist,  the  origi-  tion  by  L.  against  B.  that  J.'s  debt  was 

nal  liability  of  the  party  sought  to  be  discharged  and  that  B.  became  liable 

sued  on  the  new  agreement  must  be  ex-  to.  L. :   Lester  v.  Bowman,  39  Iowa,  611 . 

tinguished  SLnd  discharged.    If  not,  there  A    person    depositing    money    with 

is  no  consideration  for  the  new  promise,  bankers  and  taking  their  accountable 

and  no  action  can  be  maintained  upon  receipt,  does  not,  by  continuing  to  leave 

it  by  the  party  who  seeks  to  recover  on  his  money  in  the  bank  after  a  dissola- 

such  new  promise  :    1  Pars,  on  Cont.  tion  of  the  original  firm  and  the  consti- 

(6th  ed.),  ^19  ;  Ford  v.  Adams,  2  Barb.,  tution  of  a  new  one,  which  consists  of 

349  ;  Blunt  v.  Boyd,  3  Barb.,  209.     The  some  of  the  members  of  the  old  bank 

head-note  of  this  case  is  wrong ;  the  and  of  other  persons,   discharge  the 

case  holds   the  reverse  of   the  head-  former  partners  who  have  gone  out, 

note  :  Same  case,  6  N.  Y.  Legal  Obs. ,  although  he  receives  interest  regularly 

361 ;  Van  Eppst?.  McGill,  Lalor's  Sup.,  from  the  new  firm,  gives  them  no  no- 

109  ;* Stoddard  v.  Graham,  23  How.  Pr.  tice,  and  continues  to  transact  business 

Hep. ,  532  ;  Fay  v.  Jones,  18  Barb. ,  340 ;  with  them  in  the  common  course,  and 

Commercial,  etc.,  v.  Norton,  1  Hill,  501 ;  tliat  for  a  period  of  four  years,  and  un- 

Kelly  V,  Roberts,  40  N.  Y.,  432  ;  State,  til  they  become  insolvent :  Gough  t, 

etc.,  V,  Mettler,  2  Bosw.,  392,  898  ;  Mc-  Davies,  4  Price,  200. 

Cafferty  v.  Decker,  5  N.   Y.  Weekly  See  also  Port  Whitby,  etc.,  v,  Dam- 

ble,  32  U.  C.  Q.  B.,  36. 
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[8  Chancery  Division,  27.] 
V.C.H.,  Jan.  19:   C.A.,  Api-U  26,  28;  May  6,  1876. 

*Meluis«i,  V.  Milton.  [27 

[1874    M.     155.] 
Will  of  Pertfmal  Estate — Fraud — Meclwiive  Jurudietiofi  of  Covri  of  Brobate. 

A  testator  made  a  will  giving  all  his  property  to  his  wife,  and  appointing  her  sole 
executrix.  She  proved  the  will.  The  heir-at-law  and  sole  next  of  kin  filed  a  bill  to 
have  her  declared  a  trnstee  of  the  property  for  him,  on  the  ground  that  she  had 
fraudulently  concealed  from  the  testator  the  fact  that  she  was  not  his  lawful  wife,  as 
she  had  a  rormer  husband  living  : 

Ileid^  that  the  Court  of  Chancery  had  no  jurisdiction  to  entertain  the  case,  which 
was  within  the  exclusive  jurisdiction  of  the  Court  of  Probate ;  and  that  the  case  was 
not  distinguished  from  Alien  v.  MPfier8on(^)  by  the  fact  that  the  lady  had  not  asked 
the  testator  to  make  a  will  in  her  favor. 

This  was  an  appeal  by  the  plaintiff  from  a  decision  of 
Vice-Cliancellor  Hall,  who  had  dismissed  the  bill  with  costs. 

On  the  23d  of  January,  1860,  the  defendant  Maria  Milton, 
*then  Maria  Dunster,  spinster,  intermarried  with  the  [28 
defendant  John  Milton.  On  the  lOtli  of  September,  1854, 
after  having  lived  for  many  years  separate  from  her  hus- 
band, she  went  through  the  ceremony  of  marriage  with 
F.  E.  Edwards,  with  whom  she  lived  as  his  wife  till  his 
death  in  September,  1864,  after  which  she,  on  the  30th  of 
May,  1870,  went  through  the  ceremony  of  marriage  with. 
Henry  Meluish,  a  friend  of  Edwards,  who  had  known  her  as 
Mrs.  Edwards. 

H.  Meluish,  on  the  23d  of  August,  1870,  made  his  will, 
by  which  he  gave  all  his  property,  real  and  personal,  to 
the  defendant  Maria  Milton,  by  the  description  of  his  dear 
wife  Maria  Chappie  Meluish,  and  appointed  her  his  ex- 
ecutrix. He  died  on  the  4th  of  June,  1871,  possessed  only 
of  personal  estate,  and  on  the  26th  of  June,  1871,  she  proved 
the  will. 

The  bill  was  filed  by  William  Meluish,  the  sole  next  of 
kin  and  heii:-at-law  of  the  testator,  alleging  that  Maria  Mil- 
ton, at  the  time  when  she  went  through  the  ceremony  of 
marriage  with  the  testator,  knew  that  John  Milton  was  liv- 
ing ;  that  the  testator  was  not  aware  of  it ;  that  she  fraudu- 
lently concealed  it  from  him,  and  induced  him  to  believe, 
and  he  did  believe,  that  she  was  his  lawful  wife.  The  bill 
alleged  that  the  dispositions  of  the  will  in  her  favor  were 
obtained  by  the  fraudulent  assumption  on  her  part  of  the 
character  of  the  testator's  wife;  and  it  prayed  tnat  the  de- 

(0  1  H.  L.  C,  191. 


772  CHANCERY  DIVISION.  [Vol.  IIL 

1876  Melulsh  v.  Milton.  C.A. 

vise  and  bequest  to  her  might  be  declared  void  in  equity, 
and  that  she  might  be  declared  a  trustee  for  the  plaintiff  of 
the  real  and  personal  estate.  " 

It  did  not  appear  that  Maria  Milton  ever  took  any  means 
to  induce  the  testator  to  make  a  will  in  her  favor,  nor  that 
she  even  knew  of  the  will  till  after  his  death.  In  opposition 
to  the  case  made  by  the  bill,  she  made  the  case  that  the  te^ 
tator  when  he  married  her  was  fully  aware  of  her  having 
been  married  to  Milton,  and  of  his  having  been  alive  long 
after  she  separated  from  him,  and  knew  that  there  was  no 
proof  of  his  death. 

The  case  came  on  for  hearing  before  Vice-Chancellor  Hall 
on  the  19th  of  January,  1876. 

Dickinson^  Q.C.,  and  B.  B,  Rogers^  for  the  plaintiff. 

Ince,  Q.C.,  and  A,  WhitaJcer^  for  the  defendants. 
29]    \Kennell  v.   AbboUQ,  Rishton  v.  Cobh{*\  Segrave 
V.  Kwwan  Q,  Re  Peits  (*),    wilkinscm  v.  Joughin  ('),  and 
Allen  V.  M'Phersoni^),  were  referred  to.] 

Hall,  V.C:  The  question  here  is  whether,  upon  the  cir- 
cumstances of  this  case,  the  devisee  and  legatee  under  the 
will  of  the  testator  Meluish,  whereby  he  gives  all  his  prop- 
erty to  his  dear  wife,  Maria  Chappie  Meluish,  absolutely, 
and  appoints  her  sole  executrix,  is  disentitled  in  this  court 
to  claim  the  benefit  of  Ihat  disposition,  by  reason  of  her 
having,  as  is  alleged,  concealed  from  her  intended  husband 
that  which  she  ought  to  have  communicated  to  him.  .  The 
law  to  be  applied  to  cases  of  this  description  is  stated  by 
Lord  Alvanley  in  Kennell  v.  Abbott^  which  was  adopted  and 
referred  to  in  the  case  of  Rishton  v.  Cobb  ('),  in  which  Lord 
Cottenham  says :  "  When  a  legacy  is  given  to  a  person,  un- 
der a  particular  character,  which  he  has  falsely  assumed, 
and  which  alone  can  be  supposed  the  motive  of  the  bounty, 
the  law  will  not  permit  him  to  avail  himself  of  it,  and  there- 
fore he  cannot  demand  his  legacy."  Afterwards  he  said 
that,  before  applying  this  rule,  the  court  must  be  satisfied 
that  the  assumed  character  was  the  motive  for  the  bounty. 
It  was  considered  in  Kennell  v.  Abbott  to  be  quite  clear  that 
a  fraud  had  been  committed,  and  the  like  observation  ap- 
plies to  Wilkinson  v.  Joughin,  We  must  attend  in  all 
these  cases  to  the  circumstances  of  the  particular  case. 
Now,  in  this  case,  I  think  it  impossible  for  the  court  not  to 
conclude  upon  the  evidence  that  the  question  of  this  lady 

(»)  4  Ves.,  802.  (»)  Law  Rep.,  2  Eq.,  819. 

(«)  6  My.  <b  Cr.,  145.  (»)  1  H.  L.  C.  191. 

(8)  1  Beatt.,  167.  O  6  My.  &  Or.,  15.0. 
(^)  27  Beav.,  576, 
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being  or  not  being  a  married  woman  was,  previously  to  the 
ceremony  of  marriage  being  gone  through  between  her  and 
Meluish,  matter  of  consideration  and  discussion  between 
them.  She  had  been  living  for  a  number  of  years  as  the 
wife  of  a  friend  of  Meluish,  and  he  had  known  her  in  that 
character;  he  desired  to  marry  her,  and  the  question 
whether  Milton  was  still  living  was  discussed.  The. state- 
ments made  in  reference  to  that  in  the  answers  of  the  defen- 
dant, Mrs.  Milton,  certainly  *have  shifted,  and  her  [30 
evidence  in  some  respects  is  inconsistent  with  the  statements 
in  those  answers.  In  her  first  answer  she  said  that  she  had 
not  heard  or  seeii  anything  of  him  for  nineteen  years.  The 
bill  was  then  amended,  and  a  particular  date  was  fixed  for 
her  having  seen  Milton,  and  it  was  charged  that  she  saw 
Milton  on  other  occasions,  but  the  result  of  the  evidence 
is,  I  thint,  certainly  that  only  one  interview  was  proved  to 
have  taken  place,  and  that  in  1866 ;  and  my  conclusion  on 
the  evidence  is  that  Meluish,  before  the  marriage,  was  in- 
formed that  Milton  had  been  seen  after  the  death  of  Ed- 
wards. In  that  state  of  things  the  testator  married  this 
lady.  Whether  she  told  him  she  had  not  seen  Milton  since 
1862,  or  whether  she  told  him  that  she  had  not  seen  him 
except  on  one  occasion,  which  wa^  after  the  death  of  Ed- 
wards, is  not  very  material ;  he  chose  to  marry  a  lady  who 
undoubtedly  had  been  married  to  another  man  of  whose 
death  he  was  aware  that  there  was  no  certain  evidence. 
Assuming  that  he  was  told  that  the  last  time  when  Milton 
had  been  heard  of  was  in  the  year  1862,  the  testator  still 
must  have  gone  through  the  marriage  ceremony  with  the 
knowledge  that  it  was  not  certain  whether  the  first  husband 
was  living  or  dead,  and  when,  after  this,  the  parties  had 
lived  together  as  man  and  wife  for  some  time,  I  do  not  think 
it  would  be  safe  to  consider  that  the  character  of  lawful 
wife  was  the  motive,  and,  as  Lord  Cottenham  says,  the  only 
motive,  for  the  gift.  A  mail  who  under  these  circumstances 
was  living  with  a  woman  as  his  wife  might  very  well  intend 
that  the  property  should  go  to  her,  although  she  in  fact 
might  turn  out  not  to  be  his  lawful  wife.  I  cannot  consider 
that  in  that  state  of  circumstances  the  case  is  brought  within 
the  case  of  Kennell  v.  Abbott  (*).  It  seems  to  me,  therefore, 
that  the  fraud  is  not  established  so  as  that  I  can,  upon  this 
bill,  declare  the  defendants  trustees  of  anything  for  the 
plaintiff.  .1  have  therefore  said  nothing  whatever  as  to 
the  iurisdictio'h  which  has  been  assumed  by  this  court  in 
the  lour  cases  which  have  been  referred  to.     Three  out  of  the 

(')  4  Ves.,  802. 


774  •  CHANCERY  DIVISION.  [VoL  HL 

1876  Meluish  v.  Milton.  C.A. 

four  were  before  Allen  v.  M'-Pherson  (*),  and  that  case  wa» 
not  cited  in  the  fourth,  so  that  the  matter  was  not  discuss^^d. 
I  give  no  opinion  as  to  whether  there  would  be  jurisdiction 
in  this  case,  or  whether  the  case  is  covered  by  Allen  v. 
31]  M^'Pherson^  but,  assuming  that  I  have  *jurisdiction,^ 
I  hold  that  the  plaintiff  has  failed  to  establish  his  case,  and 
that  therefore  the  bill  must  be  dismissed,  ai\d  dismissed 
with  costs. 

The  plaintiff  appealed  from  this  decision.  The  appeal 
came  on  to  be  heard  on  the  26th  of  April,  1876. 

Dickinson^  Q.C.,  and  B.  B.  Sogers^  for  the  appellant: 
We  contend  that  the  case  is  governed  by  Kennell  v. 
Abbott  {*),  and  that  the  Vice- Chancellor  has  taken  an  erro- 
neous view  of  the  evidence  in  holding  it  to  establish  that 
the  testator  went  through  the  ceremony  of  marriage  with 
Mrs.  Milton  knowing  that  there  was  a  doubt  wlietner  she 
was  not  the  wife  of  another  man.  As  regards  the  jurisdic- 
tion, the  case  is  distinguishable  from  Allen  v.  M'Pherson  ('). 
We  are  not  seeking  to  affect  the  legal  estate,  but  only  the 
beneficial  interest.  The  court  ought  not  to  disclaim  iuris- 
diction  unless  it  is  clear  that  the  Probate  Court  has  it.  Now, 
the  only  fraud  which  appears  to  be  cognizable  in  the  Pro- 
bate Court  is  fraud  in  obtaining  the  will :  Williams  on  Ex- 
ecutors (').  Here  there  was  no  such  fraud.  Mrs.  Milton  did 
not  i)ersuade  the  testator  to  make  the  will — she  never  even 
knew  of  it.     He  went  to  his  legal  adviser  and  had  it  pre- 

?ared  without  consulting  her.     How,  then,  is  the  Court  of 
rebate  to  say  that  it  is  not  his  will  ? 

[James,  L.J.:  If  the  bequest  was  not  obtained  by  fraud, 
wnere  is  jrour  equity  ?] 

On  an  implied  condition  that  the  legatee  was  his  legal 
wife. 

[James,  L.  J. :  According  to  that,  it  would  make  no  differ- 
ence if  the  lady  was  innocent,  and  married  in 'the  reasonable 
but  mistaken  belief  that  she  was  a  widow,  and  if  the  testa- 
tor knew  all  the  circumstances.] 

At  all  events,  it  does  not  appear  that  the  Court  of  Probate 
can  take  cognizance  of  any  fraud  but  a  fraud  in  obtaining 
the  instrument. 

[James,  L.  J.:    If  the  instrument  is  a  fruit  of  fraud,  it  wad 
obtained  by  fraud.] 
32]    *Segrave  v.  Kirwan  Q  supports  our  case. 

[James,  L.  J.:  There  the  fraud  did  not  affect  the  appoint- 
ment of  the  executor.] 

(»)  1  H.  L.  C,  1»1.  (')  Part  i,  Book  vi,  chap.  i. 

(«)  4  Vefl.,  802.  {*)  1  Beatt,  157. 
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Lord  Gotten  ham's  remarks  in  Mishton  v.  Cl95&(*)are  iu 
our  favor. 

[Mellish,  L.  J.,  referred  to  the  statement  of  Gilbert,  C.B., 
cited  in  Allen  v.  M  'Pherson  Q.] 

Their  Lordships  expressed  themselves  not  satisfied  as 
to  the  result  of  the  evidence,  bat  ordered  the  case  to  stand 
over,  that  they  might  consider  whether  Ince,  Q.C.,  and  A. 
Whitaker,  for  the  respondents,  would  be  called  upon  as  to 
the  question  of  jurisdiction. 


■ 

May  6.  James,  L,J.:  The  plaintiff  in  this  case  is  the 
next  of  kin  of  the  testator,  Mr.  Meluish.  The  defendant  is 
a  lady  who  has  propounded  in  the  Probate  Court  and  ob- 
tained probate  of  an  instrument  whereby  Mr.  Meluish  left 
all  his  property,  real  and  personal,  to  her,  describing  her  as 
his  dear  wife,  and  appointed  her  his  sole  ex^cutriy.     The 

Slain tiflE  alleges  that  she  not  only  was  not  the  lawful  wife  of 
[r.  Meluish,  but  that  she  well  Knew  at  the  time  when  she 
went  through  the  ceremony  of  marriage  with  Edwards  that 
her  husband,  the  defendant  Milton,  was  still  living,  and  that 
she  also  well  knew  him  to  be  living  when,  under  the  name 
of  Maria  Chappie  Edwards,  she  went  through  the  ceremony 
of  marriage  with  Mr.  Meluish ;  that  neither  at  the  time  of 
the  marriage  nor  afterwards  was  Mr.  Meluish  aware  of  her 
having  a  husband  living ;  that  she  fraudulentFy  concealed 
the  fact  from  him,  and  then,  having  fraudulently  induced 
him  to  regard  her  as  his  lawful  wife,  obtained  this  will ; 
and  the  prayer  is  that  the  devise  and  bequest  to  her  may  be 
declared  void  in  equity,  and  that  she  mav  be  declared  a 
trustee  for  the  plaintiff.  The  Vice-Chancellor  came  to  the 
conclusion  that  the  plaintiff  had  failed  to  prove  his  allega- 
tions. The  defendant  has  taken  a  preliminary  objection 
that  the  Court  of  Chancery  had  *no  jurisdiction  to  [33 
entertain  such  a  suit.  No  doubt,  until  the  decision  in  Allen 
V.  M^'Pherson  ("),  a  good  deal  might  have  been  said,.and  was 
said,  and  even  decided  in  favor  of  the  jurisdiction  of  the 
Court  of  Chancery  to  entertain  such  a  suit  and  to  relieve 
against  such  a  fraud,  and  in  that  very  case  two 'eminent 
judges  of  the  Court  of  Chancery  maintained  that  jurisdic- 
tion. But  their  eloquence  and  learning  did  not  prevail  with 
the  House  of  Lords,  which  came  to  the  conclusion  that  in 
such  a  case  jurisdiction  was  to  be  exercised  exclusively  by 
the  Court  of  Probate.  That  case  was  in  many  respects  the 
same  as  this ;  but  there  is  a  distinction  between  them  which 

(')  5  My.  &  Cr.,  146.  O  1  H.  L.  C,  191. 


776  CHANCERY  DIVISION.  [VoL  HL. 

1876  Melaish  v.  Milton.  C.A. 

is  not  in  favor  of  the  jurisdiction  of  the  Court  of  Chancery 
in  the  present  case.  In  Allen  v.  M'Pherson  the  instrument 
complained  ol  was  a  codicil  by  which  the  testator  revoked 
beneficial  interests  given  by  his  will,  without  in  any  way 
aflfectinff  the  legal  title  of  the  executor.  Here  the  alleged 
fraud,  ii  it  affects  anything,  affects  the  whole  will,  includ- 
ing the  title  of  the  executrix.  In  that  case  the  codicil  was 
alleged  to  have  been  obtained  by  fraudulent  misrepresenta- 
tions, and  as  the  case  came  before  the  court  on  demurrer, 
these  allegations  were  to  be  taken  as  true,  yet  the  House  of 
Lords  held  that  the  Court  of  Probate  alone  had  jurisdiction. 
The  doctrine  laid  down  was  in  subistance  this :  ''A  will  ob- 
tained by  fraud  is  not  the  will  of  the  testator.  A  probate 
which  is  not  recalled  is  conclusive  proof  in  all  other  courts 
that  the  wiU  is  his  will.  Therefore  no  other  court  can  listen 
to  the  allegation  that  the  will  was  obtained  by  fraud."  We 
are  bound  by  that  decision,  and  are  bound  to  give  full  eflfect 
to  it.  I  cannot  see  any  distinction  between  that  case  and 
the  present.  There  the  case  made  was  that  a  codicil  had 
been  obtained  by  fraudulent  misrepresentations  ;  here,  that 
the  whole  will  has  been  so  obtained.  A  distinction  was  at- 
tempted to  be  made  on  the  ground  that  the  lady  had  not 
asked  for  the  will,  and  that  the  fraud,  consisted  only  in  in- 
ducing the  testator  to  believe  in  her  status  as  his  wife ;  but 
it  appears  to  me  that  this  argument  cannot  be  sustained. 
Either  the  fraud  was  causa  causans  of  the  will,  or  it  was 
not.  If  it  was,  then  the  will  was  obtained  by  fraud,  and 
the  case  is  within  the  exclusive  jurisdiction  of  the  Court  of 
Probate  ;  if  it  was  not,  then  no  ground  is  laid  for  the  inter- 
34]  ference  of  any  court.  *We  therefore -dismiss  the  ap- 
peal on  the  ground  that  the  Court  of  Chancery  had  no 
jurisdiction  to  entertain  the  case  ;  the  dismissal  being  with- 
out prejudice  to  any  proceedings  in  the  Probate  Division. 
We  give  no  opinion  as  to  the  result  of  the  evidence,  as  the 
court  had  no  jurisdiction  to  entertain  the  question. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  The  case  of 
Allen  Y.  M^Fherson  (*)  clearly  decided  that  the  Ecclesiastical 
Court  had  exclusive  jurisdiction  to  set  aside  the  whole  or 
any  part  of  a  will  of  personal  estate  on  the  ground  of  fraud, 
and  whatever  respect  we  entertaiu  for  the  opinions  of  the 
two  eminent  judges  who  dissented,  we  must  look  to  the 
decision  of  the  majority.  Lord  Campbell  there  observed 
that  the  Court  of  Chancery  had  no  jurisdiction  over  wills 
of  personal  property,  and  could  not  set  aside  a  probate  of 
personal  property :  if,  then,  a  bill  could  be  filed  to  make 

(»)  1  H.  L.  C,  191. 
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the  legatee  a  trustee  for  another  person  on  the  ground  of 
fraud,  that  would  be  done  indirectly  which  the  law  does  not 
allow  to  be  done  directlv.  Is  not  this  in  substance  a  bill  to 
set  aside  a  probate  for  fraud?  There  are  two  facts  which 
the  plaintiff  must  prove :  first,  that  this  lady  fraudulently 
concealed  from  the  testator  the  fact  that  she  had  a  husband 
living ;  and,  secondly,  that  he  made  his  will  in  the  faith 
that  he  was  legally  her  husband.  If  those  facts  are  proved, 
then  it  is  proved  that  the  will  was  obtained  by  fraud.  If  it 
was  not  obtained  by  fraud,  there  is  no  ground  for  interfer- 
ing with  it.  The  only  ground  to  be  alleged  for  the  juris- 
diction is  this,  that  there  may  be  a  difference  between  what 
the  Court  of  Probate  considers  fraud  and  what  the  Court 
of  Chancery  considers  fraud.  It  would  be  a  mischievous 
thin^  to  hold  that  there  is  such  a  difference,  unless  the  au- 
thorities compel  us  to  do  so,  and  I  cannot  find  from  th^ 
cases  that  any  such  difference  exists.  Then  it  was  urged 
that  the  Court  of  Probate  could  not  refuse  probate  for 
fraud,  unless  the  fraud  was  committed  for  the  purpose  of 
obtaining  the  will ;  and  no  doubt  in  Allen  v.  M  ^Pherson 
the  fraud  was  of  that  nature,  the  residuary  legatee,  know- 
ing himself  to  be  such,  having  made  fraudulent  representa- 
tions for  the  purpose  of  getting  legacies  revoked.  Here  it  is 
said  that  the  fraud  was  not  committed  for  the  *pur-  [35 
pose  of  obtaining  the  will.  I  cannot  agree  in  this.  Though 
we  term  the  conduct  alleged  in  this  case  fraudulent  conceal- 
ment, it  is  equivalent  to  fraudulent  misrepresentation. 
When  the  lady  went  through  the  ceremony  of  marriage 
with  the  testator,  she  in  effect  represented  to  him  that  she 
was  capable  of  beconaing  his  lawful  wife,  and  every  day 
while  they  were  living  together  she  must  be  taken  as  con- 
tinuously representing  to  him  that  she  was  his  lawful  wife. 
If  at  the  same  time  she  knew  that  her  former  husband  was 
alive,  this  was  what  the  court  would  take  notice  of  as  a 
fraudulent  misrepresentation.  For  what  purpose  were 
these  representations  made  1  To  obtain  all  the  benefits  of 
the  position  of  the  testator's  lawful  wife,  and  a  testamentary 
provision  in  case  she  survives  her  husband,  is  one  of  the 
advantages  which  a  wife  most  naturally  expects.  The  mis- 
representations must,  therefore,  be  treated  as  made,  among 
otner  things,  for  the  purpose  of  obtaining  a  will  in  her 
favor,  and  it  makes  no  difference  whether  this  particular 
advantage  was  actually  present  to  her  mind  or  not.  This, 
therefore,  is  a  suit  to  set  aside  a  will  as  having  been  obtained 
by  fraud,  and  I  am  of  opinion  that  there  is.no  difference 
between  the  Court  of  Chancery  and  the  Court  of  Probate 
17  Eng.  Rep.  98 
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as  to  what  constitutes  fraud.  We,  therefore,  must  decide 
this  case  on  the  ground  that  the  Court  of  Chancery  had  no 
jurisdiction,  and  we  ought  not  to  give  any  opinion  as  to  the 
effect  of  the  evidence ;  indeed  I  think  that  we  ought  to 
have  heard  the  case  out  on  the  question  of  jurisdiction  be- 
fore we  heard  any  of  the  evidei;ice,  for  bur  /giving  an  opinion 
on  the  njerits  might  prejudice  the  case  on  its  coming  before 
the  proper  tribunal.  At  the  time  when  Allen  v.  M^Pher- 
son  Q  was  decided  much  weight  might  have  been  given  to 
the  argument  that  the  Court  of  Chancery  had  better  means 
of  inquiring  into  fraud  than  the  Court  or  Probate ;  but  that 
is  not  so  now,  for  tlie  Probate  Division  has  the  same  means 
of  arriving  at  the  truth  as  the  Chancery  Division.  I  think, 
therefore,  that  now  convenience  is  in  favor  of  the  law  as  laid 
down  in  Allen  v.  M^Pherson,  for  there  is  no  convenience  in 
allowing  parties  to  keep  back  a  defence  which  they  might 
urge  in  the  Court  of  Probate  and  then  raise  it  elsewhere, 
and  still  less  is  it  desirable  to  enable  them  to  try  the  same 
matter  twice  over  in  different  courts. 

36]  *BAGaALLAY,  J. A.:  I  aCTee  with  the  judgments  of 
the  Lords  Justices.  Whether  t-he  Vice-Chancellor  came  tp  a 
correct  conclusion  on  the  facts,  I  give  no  opinion.  The  case 
may  have  to  be  tried  in  another  court,  and  ought  to  go  there 
without  being  prejudiced  by  anything  that  is  said  here. 
The  decision  in  Allen  v.  M^PhersonX')  is  binding  on  us, 
and  I  think  that  the  exclusive  jurisdiction  of  the  Court  of 
Probate  in  such  cases  is  supported  by  cojivenieuce  as  well 
as  by  authority. 
Solicitors:  Prior ^  Bigg^  CJiwch  &  Adams ;  E,  Doyle, 

(»)  1  H.  L.  C,  191. 

— -     -  -        ■  -  -  -  _  _    ■    -  ■ -n^ 

See  12  Eog.  Rep.,  103  note;  ante,  648  note;  4  £ng.  Rep.,  710  note. 
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Pile  v.  Pile. 

[1878     P.     186.] 

Ex  parte  Lambton. 

Compenaation  under  Lands  Clauses  Act — Mortgagor  and  Mortgagee — CcmpensaiioH  for 

Loss  of  Profits —  Oood-wUl, 

The  owner  of  basiness  premises  mortgaged  them  with  the  machinery  and  fixtures. 
A  railway  company  gave  notice  to  take  part  of  the  premises  for  their  railway,  but 
before  the  price  was  fixed  the  mortgagor  died,  and  the  mortgagees  entered  into  pos- 
session of  the  property.  A  suit  was  instituted  for  the  administration  of  the  mort- 
gagor's estate,  which  proved  to  be  insolvent,  and  a  receiver  was  appointed,  who,  wiUi 
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the  consent  of  the  mortgagees,  carried  on  the  business.  Arbitrators  and  an  umpire 
were  appointed  to  iix  the  compensation  money  payable  by  the  company.  The  um- 
pire awarded  a  sum  of  £11,950,  of  which  he  certified  that  he  had  awarded  £2,800  in 
respect  of  the  loss  of  profits  in  carrying  on  the  business.  The  executors  claimed  the 
£2,800  as  belonging  to  the  mortgagor's  estate,  to  be  divided  among  his  general 
creditors : 

Held  (affirming  the  .decision  of  Hall,  V.C.),  that  the  £2,800  was  in  the  nature  of 
compensation  for  the  valae  of  the  good-will  of  the  business,  which  passed  with  the 
premises;  and  that  the  whole  of  the  sum  of  £11,950  belonged  to  the  mortgagees. 

The  question  in  this  case  arose  ii;  a  suit  for  the  adminis- 
tration of  the  estate  of  William  Pile. 

On  the  3d  of  November,  1869,  Sir  W.  Williams  demised 
to  William  Pile  a  ship  and  graving  dock,  and  premises,'  at 
Monkwearmouth,  in  the  county  of  Durham,  for  twenty-one 
years,  at  the  *rent  of  £340.  By  an  indenture  of  mort-  [37 
gage,  dated  the  7th  of  November,  1872,  W.  Pile  assigned  to 
Messrs.  Lambton  &  Co.,  bankers  at  Sunderland,  among 
other  things,  all  the  hereditaments  and  premises  comprised 
in  the  lease,  and  also  all  buildings,  engines,  machinery,  im- 
plements, utensils,  fixtures,  real  or  personal  property  which 
might  be  erected  or  placed  on  the  premises  during  the  con- 
tinuance of  the  security,  either  in  lieu  of  or  in  addition  to 
those  then  existing  thereon,  for  securing  the  repayment  of 
£40,000,  or  the  bafince  of  his  account  not  exceeding  £60,000, 
with  interest.  The  mortgage  contained  powers  of  entry  and 
of  sale  in  case  of  default  in  payment  oi  the  mx)rtgage  debt 
or  interest.  On  the  27th  of  January,  1873,  the  Nortli  East- 
ern Railway  Company  gave  notice  to  W.  Pile  to  purchase 
the  graving  dock  and  certain  buildings  thereon,  being  part 
of  the  premises  comprised  in  the  lease.  On  the  12th  of  Feb- 
ruary, 1873,  W.  Pile  gave  notice  to  the  company  that  he 
claimed  £36,000  for  the  purchase  of  his  interest  in  the  prem- 
ises, and  that  if  they  refused  to  pay  him  that  sum,  he 
required  the  amount  of  compensation  to  be  settled  by 
arbitration. 

W.  Pile  died  on  the  6th  of  June,  1673,  having  appointed 
the  defendants  his  executors* 

A  few  days  after  the  death  of  W.  Pile,  Messrs.  Lambton 
&  Co.  took  possession  of  the  graving  dock  and  premises, 
under  the  provision  in  their  mortgage  deed,  and  on  the  11th 
of  June  they  gave  notice  to  the  railway  company  that  they 
were  mortgagees  in  possession  of  the  premises,  and  desired 
to  have  the  amount  of  their  compensation  settled  by  arbi- 
tration. 

A  suit  was  instituted  by  some  of  the  persons  beneficially 
interested  under  W.  Pile's  will  for  the  administration  of  his 
estate,  and  on  the  31st  of  July,  1873,  the  usual  decree  for 
administration  was  made.     The  executors  were  not  able  to 
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carry  on  the  testator's  business,  having  no  funds  for  that 
purpose,  but,  with  the  consent  of  the  mortgagees,  a  receiver 
was  appointed,  and  the  premises  were  let  to  persons  who 
completed  the  contracts  which  W.  Pile  had  at  the  time  of 
his  death. 

By  an  appointment  in  writing,  dated  the'SOth  of  March, 
1873,  the  company  nominated  an  arbitrator  to  act  on  their 
behalf,  and  the  executors  and  the  mortgagees,  by  the  same  in- 
strument, concurred  in  recommending  another  arbitrator  on 
38]  their  behalf  "  to  settle  *the  amount  of  the  compensation 
to  be  paid  for  the  said  lands  so  required  as  aforesaid,  and 
for  the  damage  which  might  be  sustained  by  reason  of  sev- 
erance, or  by  reason  of  the  execution  of  the  works,  or  of 
the  exercise,  as  regarded  such  lands,  of  the  powers  vested  in 
the  said  company  by  their  said  act.'' 

The  two  arbitrators  appointed  an  umpire,  to  whom  the 
matter  was  ultimately  referred.  He  made  his  award,  dated 
the  1st  of  September,  1874,  and  thereby  awarded  that  the 
compensation  to  be  paid  by  the  said  company  to  the  exec- 
utors and  Messrs.  Lambton  &  Co.  "for  tne  leasehold  inter- 
est of  the  parties  in  the  said  lands  and  hereditaments  so 
required  as  aforesaid,  and  for  the  damage  that  might  be 
sustained  fcy  them  by  reason  of  the  execution  of  the  works 
for  Which  the  said  lands  and  hereditaments  were  so  required 
as  aforesaid,  or  of  the  exercise,  as  regarded  such  lands  and 
hereditaments,  of  the  powers  vested  in  the  said  company  by 
the  said  acts,  and  for  the  trade-profits  of  the  executors,  and 
for  the  machinery  on  the  said  lands  and  hereditaments, 
should  be  the  sum  of  £11,950,  which  should  be  due  and  pay- 
able from  the  said  5th  of  September,  1875." 

The  sum  of  £11,950  was  accordingly  paid  into  court  by 
the  company,  and  the  premises  were.assigned  to  them. 

The  umpire  subsequently,  at  the  request  of  the  parties, 
gave  a  certificate  as  follows :  **The  question  of  trade-profits 
was  argued  before  me,  and  their  annual  amount  was  finally 
agreed  between  the  parties,  and  put  before  me  as  an  item  to 
form  part  of  the  total  amount  awarded,  and  such  item  was 
therefore  specially  named  by  me  in  my  award.  It  was 
placed  by  me  at  £2,800,  and  was  given  in  respect  of  the 
trade  profits  which  would  have  accrued  if  the  premies  had 
not  been  taken  by  the  North  Eastern  Railway  Company." 

Messrs.  Lambton,  to  whom  upwards  of  £50,000  was  due 
for  principal  and  interest,  now  presented  their  petition, 
claiming  that  the  whole  of  the  compensation  money  should 
be  paid  to  them  in  part  payment  of  their  debt. 

Hastings^  Q.C.,  and  Oswald,  for  the  petitioners,  referred 
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to  Chissum  v.  Dewes  {')  and  In  re  Harper  and  Qreai  East- 
ern Railway  Company  (*). 

*Eddis,  Q.C.,  and  T,  Stevens^  for  the  plain tiflfs,  [39 
contended  that  the  sum  of  £2,800  belonged  to  the  creditors, 
as  part  of  the  estate  of  the  mortgagor,  and  was  divisible 
among  the  general  body  of  the  creditors. 

Dickinson^  Q.C.,  and  J.  T,  Humphry^  for  the  executors. 

Hall,  V.C.:  I  am  of  opinion  that  the  sum  of  £2,800 
must  be  considered  as  belonging  to  the  mortgagees,  and  not 
to'  the  executors.  The  sum  in  question  is  part  of  a  large 
sum  awarded  to  be  payable  under  the  following  circum- 
stances :  The  late  Mr.  Pile  was  lessee  of  certain  premises  for 
twenty-one  years.  This  lease  included  the  machinery,  fixed 
and  movable.  The  railway  company  gave  notice  to  take 
part  of  the  premises  which  were  in  the  lease.  The  usual 
proceedings  took  place.  -  Mr.  Pile  made  a  claim  for  com- 
pensation in  respect  of  his  interest  in  the  premises,  that  is, 
what  was  included  in  the  notice.  Mr.  Pile  having  died,  the 
proQeedings  were  carried  on  ;  arbitrators  were  appointed  on 
either  side,  aild  an  umpire.  All  that  had  reference,  prima 
facie^  to  what  the  notice  was  given  for,  and  what  was.  in- 
cluded in  the  claim  and  in  the  appointment  of  the  arbitra- 
tors and  the  umpire.  Before  the  arbitrators  and  the 
umpire  they  seem  to  have  included,  at  all  events,  the  ma- 
chinery ;  possibly,  as  to  that  part  which  was  unfixed,  there 
might  have  been  some  question  whether  it  was  intended  to 
be  included  in  the  arbitration  and  award.  However,  all 
parties  seem  to  have  acquiesced  that  the  movable  machin- 
ery should  be  taken  as  included.  Then  that  being  so,  all 
that  unquestionably  belonged  to  tlie  mortgagees.  The 
question  is,  whether  the  sum  awarded  for  trade-profits  also  . 
belongs  to  the  mortgagees.  Supposing  for  a  moment  there  • 
was  no  difficulty  arising-  from  the  fact  of  this  property 
being  only  part  of  the  property  in  the  mortgage,  it  would 
seem  to  me  that  I  could  not  distinguish  this  case  from  the 
case  of  Chissum  y.'Dewesi').  The  mortgage  of  the  lease  of 
a  property  of  this  description  must  carry  along  with  it 
everytning  which  would  be  awarded  in  respect  of  that  prop- 
erty. Supposing  it  had  not  been  taken  by  the  company  at 
all,  and  supposing  .the  mortgagees  had  come  to  realize 
*their  seiCurity,  and  had  had  it  sold  under  a  decree  of  [40 
this  courtj  and  had  sold  the  thing  as  a  whole,  would  not 
that  have  carried  along  with  it  any  sum  which  might  be 
considered  properly  payable  by  the  purchaser  in  respect  of 
his  being  able  to  say  that  he  was  carrying  on  the  business 

O  6  Russ.,  29.  O  Law  Rep.,  20  Eq.,  89. 
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npon  those  premises  ?  Mr.  Pile  having  died  cannot,  at  all 
events,  make  that  worse ;  it  may  possibly  make  it  some- 
what better,  because  Mr.  Pile  individually  would  not  be  ia 
competition  with  any  purchaser,  and  there  would  be  nothing 
to  sell  in  respect  of  the  good-will  independently  of  the  prem- 
ises themselves,  "but  anything,  which  could  be  called  good- 
will on  the  sale  by  the  executors  must  have  gone  along  with 
the  premises.  Then  if  that  be  so,  if  the  whole  were  sold,  is 
it  any  the  less  the  right  of  the  mortgagees,  by  reason  of 
part  of  the  property  being  sold,  to  claim  the  value  of  the 
good- will  ?  Certainly  not.  They  are  entitled  to  that  which 
represents  trade-profits  ascertained.  With  reference  to  that 
part  being  taken,  we  learn  from  the  umpire  that  the  amount 
of  the  annual  sum  in  respect  of  the  trade-profits  was  agreed 
upon  between  the  counsel,  and  he,  having  the  means  of  es- 
timating the  sum  to  be  paid  in  respect  of  trade-profits, 
awarded  £2,800  in  respect  of  it.  How  many  years'  pur- 
chase that  represents,  or  whether  it  represents  more  than 
one  vear's  purchase,  we  do  not  know,  and  it  is  quite  imma- 
terial. Sumce  it  to  say,  that  was  one  of  the  things  which 
he  calculated  as  being  within  his  province  as  arbitrator  in 
respect  of  the  sale  of  these  particular  portions  of  the  prem- 
ises. That  seems  to  me,  therefore,  to  belong  to  the  mort- 
gagees, and  I  cannot  consider  that  the  mortgagees'  rights 
Have  been  in  any  way  prejudiced  or  affected  under  the  cir- 
cumstances by  reason  of  there  having  been  a  receiver  and 
manager  appointed  in  this  suit  with  the  consent  of  the 
mortgagees.  That  was  to  be  taken  to  be  entirely  without 
prejudice  to  their  rights. 

Prom  this  decision  the  plaintiffs  api)ealed.    The  appeal 
was  heard  on  the  28th  of  May,  1876. 

'  Eddis^  Q.C.,  and  T.  StevenSy  for  the  appellants:  Both 
parties  are  bound  by  the  certificate  of  the  umpire.  But  if 
not,  the  court  will  look  at  the  certificate  of  tne  umpire  to 
41]  see  on  *what  grounds  he  proceeded,  and  will  divide 
the  compensation  between  the  parties  according  to  their  in- 
terests. The  sum  of  £2,800  was  awarded  by  the  umpire  in 
respect  of  future  loss  of  trade-profits  by  those  who  were 
carrying  on  the  business.  Chissum  v.  iJewes  (')  was  an  or- 
dinary case  of  the  sale  of  business  premises  with  the  good- 
will. In  the  present  case  the  company  only  took  part  of 
the  premises  in  which  the  business  was  carried  on,  and  the 
business  may  still  be  carried  on,  although  with  a  loss  from 
severance.  The  rights  of  the  partic»3  must  be  ascertained 
by  their  position  at  the  time  when  notice  to  treat  was  given. 

0)  6  Rasa.,  29. 
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At  that  time  the  mortgagor  was  in  possession,  and  the  mort- 
gagees, in  fact,  never  carried  on  the  business,  but  it  was 
carried  on  after  the  mortgagor's  death  by  the  receiver  of 
the  court  on  behalf  of  the  mortgagor's  estate.  Supposing 
the  mortgagor  had  made  an  agreement  before  his  death  to 
sell  to  the  company  for  £11,950,  of  which  £9,150  was  to  be 
compensation  for  the  value  of  the  premises;  and  £2,800  for 
loss  of  profits,  and  there  had  been  no  suit,  the  mortgagee 
could  not  have  taken  the  whole  sum  of  £11,950. 

Dickinson^  Q.C.,  and  /.  T,  Hvmphry^  for  the  executors. 

Hastings^  Q.C.,  and  Oswald^  for  the  petitioners,  were  not 
called  on. 

James,  L.J.:  Really  there  is  no  reason  for  this  appeal. 
It  seems  to  me  that  the  decision  of  the  Vice-Chancellor  in 
this  case  is  quile  right.  It  appears  quite  a  novel  thing  for 
a  mortgagor  to  endeavor  to  taKe  possession  of  part  of  the 
compensation  payable  for  the  mortgaged  property.  It  is 
said  that  part  of  the  compensation  is  in  respect  of  the 
profits  of  trade.  We  may  see  exactly  how  those  words 
came  to  be  used,  and  what  it  was  that  was  really  meant  by 
it.  There  was  a  trade  carried  on  upon  the  property.  The 
mortgagees  had  entered  into  possession  of  the  property, 
and  the  railway  company — either  before  or  after  they  had 
entered  into  possession — gave  notice  to  take  the  property 
for  the  purposes  of  the  railway,  and  gave  the  usual  notice 
to  treat.  Tnen  the  arbitrators  are  ^appointed,  and  an  [42 
umpire  is  appointed  by  the  arbitrators,  expressly  to  ascer- 
tain the  compensation  which  is  payable  under  the  act  of 
Parliament  by  reason  of  the  company  exercising  their  pow- 
ers. That  is  not  for  any  other  collateral  damage  which  any- 
body else  might  have  sustained,  but  it  was  the  compensation 
for  value  of  the  land  and  for  the  damage.  The  mortgagees 
were  the  absolute  owners  in  possession  of  every  things  They 
were  the  only  persons  that  could  have  made  profits  if  any- 
body could  make  profits  of  it,  and  the  arbitrators  and  the 
umpire  had  to  ascertain  what  was  the  proper  compensation 
to  make.  In  ascertaining  that  they  used  the  words  "com- 
pensation for  severance,"  and  so  on,  and  "for  the  profits  of 
the  business."  One  must  suppose  they  intended  to  act  un- 
der the  authority  which  was  given  to  them — in  fact  they 
had  no  other — by  the  submission  to  the  arbitration,  and 
they  took  the  profits  as  one  of  the  elements  which  entered 
into  their  calculation.  What  must  be  supposed  to  be  meant 
was,  that  in  estimating  the  value  they  estimated  the  dimin- 
.ished  capacity  of  the  property  to  make  profits  for  the  fu- 
ture.   The  £2,800  was  the  estimate,  that  is  to  say,  treating 
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it  Dot  merely  as  a  leasehold  property,  but  as  a  leasehold 
property  upon  which  a  business  was  carried  on,  and  they 
said,  ''  We  think  that  for  that  property  and  the  business 
which  could  be  carried  on  upon  it,  for  the  good- will  of  that 
business  and  the  profits  made  upon  it,  that  sum  ought  to  be 
given."  It  is  very  much  the  same  case  as  Chissum  v. 
I)ewes(^\  which  has  been  referred  to,  which  was  the  case  of 
the  sale  of  a  public  house  and  the  good-will. 
Baggallay,  J.A.,  and  Lush,  J.,  concurred. 

Solicitors :  J.  W.  Hickin ;  O,  Dixon^  agent  for  Kanson  & 
Nelson,  Sunderland. 

(>)  6  Russ.,  29. 
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Ddfenhires — Issue  cU' Discount — Security — Pari  panu. 

The  directors  of  a  company  wero  empowered  to  issne  100  mortgage  debentures  «t 
£96  for  £100.  Sixty  of  these  debentures  were  duly -taken  up  ;  the  other  forty  were 
afterwards  mortgaged  by  the  directors  by  way  of  collateral  security  for  an  adTanc« 
of  money.     The  company  was  afterwards  wound  up : 

Held  (affirming  the  decision  of  Malins,  Y.C.),  that  the  mortgage  was  not  ultra  virett, 
and  that  the  mortgagees  would  receive  dividends  on  the  whole  amount  expressed  to 
be  secured  by  their  debentures,  pari  passu  with  the  holders  of  the  other  sixty  de- 
bentures. 

The  Regent's  Canal  Ironworks  Company  was  registered 
in  1864,  with  a  capital  of  £250,000,  and  by  the  articles  of 
association  the  directors  were  empowered  from  time  to  time 
to  borrow  any  sums  of  money  on  mortgage  or  on  bonds  or 
debentures,  at  such  rate  of  interest  and  upon  such  terms.aa 
the  directors  might  think  proper.  At  a  meeting  of  the 
directors  held  on  the  21st  of  March,  1865,  resolutions  were 
duly  passed  for  issuing  mortagage  debentures  for  £25,p00, 
in  100  debentures  of  £250  each,  issued  at  £95  for  £100. 
Sixty  of  these  debentures  were  taken  up  by  different  per- 
sons, and  the  remaining  forty  debentures  were  issued  to 
J.  D.  Carnegie  and  W.  H.  Carington  as  trustees  for  the 
comjjany.  On  the  5th  of  August,  1865,  the  International  Fi- 
nancial Society  agreed  to  advance  to  the  Ironworks  Company 
£8,000  by  discounting  promissory  ngtes  to  that  amount, 
bearing  10  per  cent,  interest,  the  Ironworks  Company  giv- 
ing to  the  Financial  Society  forty  mortgage  debentures  for 
£10,000  as  security.  The  Financial  Society  accordingly 
discounted  the  notes,  and  Carnegie  and  Carington  trans- 
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ferred  the  forty  debentures  to  two  trustees  for  the  Financial 
Society. 

By  an  indenture,  dated  the  6th  of  December,  1865,  and 
made  between  the  companies,  after  reciting  that  the  Iron- 
works Company  had  issued  to  the  Financial  Society,  by 
way  of  collateral  security  for  the  money  so  advanced,  de- 
bentures to  the  amount  of  £10,000,  it  was  agreed  that  if  the 
promissory  notes  were  not  paid  the  Financial  Society  should 
be  at  liberty  to  sell  the  debentures,  and  apply  the  proceeds 
of  the  sale  towards  the  payment  of  what  ^remained  [44 
due  to  them.  The  deed  also,  by  way  of  further  security, 
charged  the  seventh  call  then  about  to  be  made. 

Each  debenture  was  in  the  form  of  a  deed-poll,  by  which 
the  Ironworks  Company  declared  itself  liable  to  pay  to  the 
person  named  therein  the  sum  of  £250  and  interest  at  6  per 
cent.,  and  also  charged  all  the  lands,  property,  and  effects 
which  the  company  held  or  possessed,  or  should  hold  or 
possess,  with  tue  due  payment  of  the  principal  sum  and 
interest ;  and  on  each  debenture  it  was  stated  to  be  part  of 
an  issue  of  100  £250  debentures. 

The  company  was  afterwards  ordered  to  be  wound  up, 
and  there  was  in  court  a  considerable  sum  of  money,  the 
proceeds  of  the  sale  of  leaseholds  and  property.  The  Fi- 
nancial Society,  to  whom  about  £5,600  was  due  for  prin- 
cipal and  interest,  claimed  to  prove  for  the  £10,000,  and  to 
share  with  the  other  debenture  holders. 

The  matter  came  before  the  Chief  Clerk  in  Chambers,  and 
was  adjourned  ilito  court,  and  heard  before  Vice-Chancellor 
Malins  on  the  19th  of  February,  1876. 

J.  Pearson^  Q.C.,  and  Davey^  Q.C.,  for  the  Financial 
Society,  cited  In  re  AnglO'Danubian  Steam  NamgaMon 
and  Colliery  Company  {^). 

Ol^asse^  Q.C.,  and  C.  T.  Simpson^  for  the  other  debenture 
holders,  besides  using  the  arguments  which  were  used  on 
the  appeal,  cited  as  to  the  mortgage  extending  to  future 
calls,  Bowen  v.  Brecon  Railway  Company  V). 

Malins,  V.C,  after  stating  the  facts  or  the  case,  con- 
tinued :  In  order  to  determine  this  question,  we  must  look 
to  what  was  the  intention  of  the  parties  in  the  original  con- 
tract when  the  debentures  were  issued.  It  is  perfectly  clear 
that  every  holder  of  a  debenture  must,  from  the  face  of  the 
debenture,  know  that  he  is  a  holder  of  a  debenture,  part  of 
the  issue  for  £25,000,  and  that  they  are  all  alike,  tnere  is 
no  priority  between  them,  and  they  are  in  every  way  put 
upon  an  equality. 

(»)  Law  Rep.,  20  Eq.,  839.  O  Law  Rep.,  8  Eq.,  541. 

17  Eng.  Rep.  99 


786  CHANCERY  DIVISIOX.  {Vol  HI. 

1876  In  re*  Regent's  Canal  Ironworks  Co.  C.A- 

lt has  been  argued,  and  to  that  part  of  the  ai^ament  I 
45]  accede,  *that  the  contract  was  that  they  were  only  to 
stand  upon  an  equality  with  those  who  took  the  debentures 
at  £95.  That,  therefore,  if  any  one  came  subsequently,  and 
took  the  debentures,  not  at  6  per  cent,  but  say  at  10  per 
cent.,  or,  instead  of  paying  £95  for  them,  took  them  at  £50 
(which  would  be  much  the  same  thing),  then,  inasmuch  as 
the  contract  was  that  they  were  to  stand  on  an  equality 
only  with  those  who  took  the  debentures  at  £95  per  cent.,  and 
6  "per  cent,  interest,  they  ought  not  to  stand  on  an  equality 
with  those  who  have  taken  at  a  lower  price  or  at  a  greater 
rate  of  interest,  and  ought  not  to  come  in  competition  with 
them.  And  if  the  transaction  wliich  I  have  to  deal  with  had 
been  of  that  nature,  it  would  have  been  exceedingly  likely 
that  the  argument  of  Mr.  Glasse  and  Mr.  Simpson  would  on 
that  ground  have  succeeded.  But,  assuming  that  to  be  the 
right  of  the  parties,  did  the  International  Financial  Society 
taKe  these  debentures  for  less  than  £95  per  cent.  ?  It  appears 
that  they  paid  £8,000,  and  got  £10,000  worth  of  debentures 
no  doubt,  but  by  way  of  security  only.  Now,  if  they  took 
the  debentures  by  way  of  security,  what  injury  is  done  to 
those  who  were  the  original  holders  of  the  sixty  deben- 
tures? Their  condition  is  not  worse  by  this  transaction. 
The  company  required  the  money,  and  it  was  to  the  ad- 
vantage of  all  parties  that  the  mone]^  should  be  had  for 
the  purpose  of  carrying  on  the  operations  of  the  company. 
The  International  Financial  Society  do  not  claim  to  hold 
these  debentures  as  for  the  full  amount,  *  unless  the  full 
amount  is  due  to  them.  But  it  seems  to  me  ^hat  the  deben- 
tures were  issued  in  pursuance  of  the  powers  given  bv  the 
articles  of  association,  and  for  the  express  purpose  of  being 
used  when  the  necessities  of  the  company  required  that  they 
should  be  used ;  and,  being  given  by  way  of  collateral 
security  for  this  debt,  it  appears  to  me  that  the.  Financial 
Society  is  entitled  to  hold  tnem  as  a  security. 

That  being  the  case,  I  cannot  consider  that  the  company 
paid  less  for  them  than  what  was  due  upon  them ;  conse- 
quently the  property  must  be  distributea  ratably  amongst 
the  holders  of  the  debentures. 

The  proper  form  of  order  will  be :  The  court  being  of 
opinion  that  the  Financial  Society  is  entitled  to  prove  for 
the  amount  due  on  the  forty  debentures  transferred  to  them, 
46]  with  £6  p(?r  cent.  *interest  thereon,  pari  passu  with 
the  holders  of  the  remaining  sixty,  but  is  not  to  receive 
more  in  the  whole  than  what  is  due  to  them  for  principal, 
interest,  and  costs,  in  respect  of  the  £8,000  advanced  by 
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them  .with  10  per  cent,  interest.     Let  the  matter  be  referred 
to  Chambers  for  an  account  to  be  taken  accordingly. 
•  The  other  debenture  holders  appealed  from  this  decis- 
ion, and  the  appeal  came  on  to  be  heard  on  the  11th  of 
April,  1876. 

Glasse,  Q.C.,  and  C.  T.  Simpson^  for  the  appellants: 
These  debentures  were  not  properly  issued.  The  directors 
had  no  right  to  issue  them  to  trustees.  Moreover,  nothing 
was  paid  for  them  by  the  trustees,  and  the  present  holders, 
as  transferees,  cannot  be  in  a  better  position  than  their 
transferors.  They  cannot  hold,  as  against  the  other  deben- 
ture holders  who.  paid  £95  per  cent,  debentures  for  £10,000 
on  which  they  paid  only  £8,000. '  Nor  had  the  directors  any 
right  to  issue  these  debentures  on  any  other  terms  than  at 
6  per  cent,  discount  and  6  per  cent,  interest ;  but  thej^  issued 
them  at  an  unknown  discount,  and  10  per  cent,  interest. 
The  issue  of  these  debentures  for  less  than  the  other  deben- 
ture holders  paid  was  a  breach  of  faith,  and  uUrd  vires  and 
void :  In  re  BlQ,Tcely  Ordinance  Company  (') ;  PellatPs 
Ca^e  (•).  Our  security  is  not.  on  six-tenths  of  the  assets,  but 
on  the  whole.  The  debentures  might  perhaps  have  been 
issued  at  a  discount,  but  could  not  be  issued  as  collateral 
security.  The  property  of  the  company  might  be  made 
collateral  security,  but  not  these  debentures. 

J.  Pearson^  Q.C.,  and  Davey^  Q.C.,  for  the  Financial 
Society,  were  not  called  upon. 

James,  L.J.:  I  think  that  the  order  of  the  Vice-Chancel- 
lor  cannot  be  disturbed. 

The  position  of  the  appellants  is  this:  They  are  the 
owners  of  six- tenths  of  an  aggregate  mortgage  of  £25,000. 
They  became  the  owners  of  that  six- tenths  of  the  debenture 
debt  with  full  notice  *that  the  company  intended  to  [47 
deal  with  the  other  four-tenths  as  they  might  be  advised. 
The  company  has  accordingly  dealt  with  the  other  four- 
tenths  by  making  it  a  collateral  security  for  the  sum  of 
£8,000  and  interest  at  10  per  cent.  That  was  the  bargain 
between  the  Financial  Society  and  the  company.  The  com- 
pany could  not  recede  from  that  bargain,  and  I  cannot  see 
that  there  is  any  equity  on  the  part  of  the  holders  of  the 
other  six-tenths  of  the  mortgage  debt  to  alter  the  bargain 
between  the  debtors  and  the  creditors. 

That  being  so,  it  seems  to  me  that  the  order  must  remain. 
The  respondents  have  got  this  four-tenths  of  the  mortgage 
debt  quite  as  much  as  the  appellants  have  got  the  six- 
tenths,  and  the  mode  in  which  that  four-tenths  is  to  be  ap^ 


(I)  Law  Rep.,  8  £q.,  244. 
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plied  is  governed  by  the  instrument  which  was  executed 
between  the  company  and  the  creditors.  I  think  the  Vice- 
Chancellor  was  quite  accurate  in  saying  that  it  is  their  right 
to  have  it  treated  as  a  collateral  security,  and  to  have  what 
is  due  on  the  four-tenths  ascertained  in  exactly  the  same 
way  as  what  is  due  on  the  six-tenths  is  ascertained,  and  of 
course  to  be  applied,  so  far  as  may  be  wanted,  in  payment 
of  what  is  due  in  respect  of  the  £8,000  and  interest. 

I  do  not  see  my  way  to  altering  the  order  of  the  Vice- 
Chancellor  in  any  respect. 

Mellish,  L.J.:    I  am  of  the  same  opinion. 

It  appears  to  me  that  the  proper  way  of  looking  at  this 
case  is  to  inquire  what  was  the  bargain  with  respect  to  these 
debentures  as  between  the  Ironworks  Company  and  the 
Financial  Society,  and  then  to  inquire  whether  the  other 
debenture  holders  have  any  equity  to  prevent  that  bargain 
from  being  carried  into  effect.  Now,  as  between  the  com- 
pany and  the  society,  there  is  no  doubt  that  the  debentures 
were  to  be  a  collateral  security  for  the  money  which  was 
lent  upon  the  promissory  note  and  the  interest.  That  was 
the  bargain  between  them,  and  one  of  the  terms  of  the  bar- 
gain was  that  the  Financial  Society  was  to  be  entitled  to  sell 
the  debentures.  Mr.  Glasse  argues,  in  the  first  instance, 
that  because  the  resolution  of  the  directors  was  that  they 
should  be  issued  at  £95  and  at  6  per  cent,  -interest,  they 
48]  could  not  be  issued  on  any  other  terms.  *But  that  was 
nothing  more  than  a  resolution  of  the  directors,  and  they 
were  "perfectly  competent  to  vary  that  resolution,  and  to 
issue  them  in  any  other  way. 

Then  the  real  question  is,  have  the  other  debenture 
holders  any  equitjr  to  prevent  that  liargain  from  being 
carried  out  ?  The  rights  of  the  other  debenture  holders  de- 
pend solely  on  their  debentures,  and  they  have  nothing  to 
ao  with  the  resolution  of  the  directors  as  to  the  terms  on 
which  the  debentures  were  to  be  issued.  They  can  claim  no 
greater  rights  than  the  debentures  give  them.  The  deben- 
ture says  that  the  whole  number  is  to  be  100.  The  appel- 
lants have  got  sixtv,  and  they  are  all  to  liave  an  equal 
security.  .  They  took  theirs  by  giving  no  doubt  £96,  and 
etting  £100  security  for  each  £95  that  they  advanced. 
hose  were  the  terms,  and  they  left  it  open  to  the  directors 
to  issue  the  others  on  any  other  terms  they  might  think  ad- 
visable. I  do  not  see  any  reason  why  they  should  complain 
of  the  terms  upon  which  the  directors  did  issue  tnera, 
namely,  as  a  collateral  security  for  the  payment  of  the  notes 
and  interest.    They  are  not  injured  as  the  debenture  cannot 
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be  paid  twice  over — they  can  only  be  paid  once.  The  order 
treats  them  as  a  collateral  security,  and  says  that  they  are 
to  be  available  until  the  holders  are  paid  the  whole  amount 
for  which  they  were  intended  to  be  a  collateral  security. 
That  order  appears  to  me  to  be  quite  correct. 

Baggallay,  J.  a.':  I  am  of  the  same  opinion.  It  ap- 
pears to  me  that  the  directors  had  power  to  do  that  which 
they  did,  namelj^,  to  issue  the  debentures  for  £10,000  as  a 
collateral  secunty  for  the  loan  of  £8,000,  which  was  pri- 
marily secured  by  the  promissory  notes.  If  the  matter  had 
rested  here,  it  seems  to  me  that  there  could  have  been  no 
question  as  regards  the  prqpriety  of  the  order  made  by  the 
V  ice-Chancellor,  but  in  the  course  of  the  argument  it  has 
been  suggested  that,  at  a  subsequent  period,  the  Financial 
Society,  not  being  satisfied  with  the  security  which  they 
held,  applied  for  a  further  security,  and  that  they  had,  by 
way  of  further  security,  a  charge  upon  the  future  calls  to  be 
made  by  the  company,  that  is  to  say,  a  charge  upon  prop- 
erty which  was  not  included  in  the  property  upon  which  the 
debt  was  charged.  Any  moneys  received  by  *virtue  [49 
of  that  charge,  upon  future  calls  would  no  ^oubt  be  prop- 
erly applied  in  reduction  of  the  debt  itself,  but  cannot,  as  it 
appears  to  me,  in  any  way  be  regarded  as  a  reduction  of 
the  security  which  they  held  on  the  debentures. 

James,  li.J.:    The  appeal  will  be  dismissed  with  costs. 

Solicitors :  C.  Morgan ;  O.  M.  Clements, 


[8  ChaDcery  Division,  49.] 
V.C.M.,  March  20:  C.A.,  June  1, 1876. 

Smith  v.  Webster. 

[1874    S.     127.] 

Statute  of  Frauds  (29  Car.  2,  c.  8,  t.  iy-^Jfemorandum  of  Agreement — Stgnature 

hy  Agent 

W.  entered  into  a  rerbal  aCTeement  with  A.  to  sell  him  an  inn  called  the  Lion  Inn 
for  £950.  On  the  following  day  W.'s  solicitor  wrote  to  A.'s  solicitor :  "  W.  has  been 
with  us  to-day,  and  stated  that  he  had  arranged  with  vour  client  A.  for  the  sale  to 
the  latter  of  the  Lion  Inn  for  £950.  We  therefore  send  herewith  draft  contract  for 
your  perusal  and  approval " : 

Held  (reversing  the  decision  of  Malins,  V.C.),  that  this  letter  was  not  sach  a  note 
or  memorandum  of  an  agreement  as  is  required  by  the  Statute  of  Frauds. 

On  the  3d  of  December,  1873,  the  plaintiif  William  Allen, 
on  behalf  of  himself  and  the  plaintiff  R.  W.  Smith,  entered 
into  a  verbal  agreement  with  the  defendant  W.  Webster  for 
the  sal(j  by  the  defendant  to  Allen  and  Smith  of  certain 
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premises  known  as  the  Golden  Lion  Inn,  at  Worksop,  and 
the  fee  simple  in  possession,  for  the  sum  of  £950.  The  evi- 
dence of  the  plaintiff  Allen  and  the  defendant  was  in  direct 
contradiction  as  to  whether  anything  was  said  as  to  a  for- 
mal contract  being  drawn  up.  The  s^me  parties  also  en- 
tered into  into  an  agreement  at  the  same  time  for  the 
purchase  by  the  plaintiffs  from  the  defendant  of  certain 
brewing  utensils  in  an  inn  at  Retford  which  belonged  to  the 
defendant. 

On  the  4th  of  December,  1873,  the  defendant  called  upon 
his  solicitors,  Messrs.  Marshall  &  Co.,  and  informed  them 
50]  that  he  had  ^entered  into  a  verbal  arrangement  for 
the  sale  of  the  messuage  and  premises  at  Worksop  for 
£950,  and  instructed  them  to  prepare  an  agreement.  Messrs. 
Marshall  &  Co.  thereupon  prepared  the  draft  of  a  formal 
contract  in  writing  fpr  the  sale  of  the  premises,  and  for- 
warded it  on  the  same  day  to  Mr.  J.  Whall,  of  Worksop, 
who  was  the  plaintiff^  s  solicitor,  together  with  the  following 
letter : 

"Dear  Sir, — Mr.  W.  Webster,  of  the  Golden  Lion,  Work- 
sop, has  been  •with  us  to-day,  and  stated  that  he  had 
arranged  with  your  client,  Mr.  Allen,  for  the  sale  to  the 
latter  of  the  Golden  Lion  for  £950.  We  therefore  send 
herewith  draft  contract  for  your  perusal  and  approval." 

The  draft  contract  was  shortly  afterwards  returned  by 
Mr.  Whall  to  Messrs.  Marshall  &  Co.,  with  some  alterations 
therein.  Messrs.  Marshall  &  Co.  sent  the  contract  so  altered 
to  the  defendant,  and  requested  him  to  sign  it.  The  defen- 
dant, however,  did  not  sign  it,  giving  as  his  reason  that  the 
plaintiffs  had  refused  to  carry  into  effect  th^ir  agreement  to 
purchase  the  brewing  utensils  at  Retford.  The  defendant 
alleged  that  the  plaintiffs  had  agreed  to  give  £28  for  them. 

The  plaintiffs  asserted  that  the  price  was  £15,  and  ulti- 
mately the  plaintiffs  paid  for  them  at  a  valuation  of  £16  10^. 
The  defendant  alleged  that  the  agreements  for  the  sale  of 
the  utensils  and  of  the  Golden  Lion  were  parts  of  one  and 
the  same  agreement,  and  treating  the  refusal  to  pay  £28  for 
the  utensils  as  a  breach  of  the  agreement,  he  refused  to 
carry  it  into  effect  as  regarded  the  inn  at  Worksop.  The 
plaintiffs  thereupon  filed  their  bill  for  specific  performance, 
and  the  defendant  by  his  answer  claimed  the  benefit  of  the 
Statute  of  Frauds. 

The  case  came  on  for  hearing  before  Vice- Chancellor 
Malins  on  the  20th  of  March,  1876. 

Robinson^  Q.C.,  and  Smarts  for  the  plaintiffs:    The  ver- 
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bal  contract  on  the  part  of  tht>  defendant  to  sell  the  Golden 
Lion  Inn  for  £950  «to  the  plaintiff  is  admitted  on  both  sides, 
and  this,  if  in  writing,  would  have  been  sufBcient,  without 
anv  more  formal  document :  *  Fowle  v.  Freeman  {').  The 
only  ^question  is,  whether  the  plaintiff  can  get  off  his  [51 
agreement  on  the  ground  that  there  was  no  valid  contract 
in  writing  within  tlie  Statute  of  Frauds.  The  statute  savs 
that  such  a  document  must  be  signed  by  the  party  to  be 
charged,  or  by  his  agent  lawfully  authorized  thereunto. 
We  submit  that  the  defendant's  solicitors,  the  Messrs.  Mar- 
shall, were  agents  with  authority  from  the  defendant  to 
prepare  the  contract  and  to  communicate  the  terms  thereof 
to  tne  plaintiff  or  his  agent.  This  is  like  the  case  of  Owen 
V.  Thomas  (*).  We  say  that  the  communication  made  by 
the  solicitor  was  a  communication  in  writing  by  the  vendor's 
agent  thereunto  lawfully  authorized  sufficient  to  satisfy  the 
statute. 

The  allegation  that  the  agreement  to  sell  the  house  was 
part  of  an  agreement  to  sell  also  the  brewing  utensils,  and 
one  was  to  depend  upon  the  other,  is  a  mere  pretence.  The 
brewing  utensils  were  in  a  different  town,  and  when  the 
dispute  arose  as  to  the  price,  that  was  settled  by  arbitration, 
and  the  money  paid  and  the  utensils  handed  over. 

Olasse^  Q.C.,  and  Simmonds^  for  the  defendant :  There 
was  no  document  signed  by  the  defendant.  It  was  a  mere 
verbal  agreement.  The  defendant  authorized  his  solicitor 
to  prepare  a  contract,  but  that  very  direction  affords  cogent 
reason  that  the  defendant  never  intended  it  should  be  bind- 
ing upon  him  until  executed.  This  was  the  case  in  Hidg- 
way  V.  Wharton  ('). 

It  is  not  within  tne  scope  of  a  solicitor's  business  to  act  as 
agent  for  the  sale  of  propetty.  These  solicitors  were  never 
constituted  agents  of  the  defendant ;  their  only  duty  was  to 
prepare  a  contract  which  was  about  to  be  entered  into. 
There  was  to  be  no  contract  binding  upon  the  defendant, 
except  that  which,  upon  being  reduced  into  form,  should 
be  signed  by  him.  There  could  be  notj^ing  more  dangerous 
than  that  a  communication  made  by  a  man's  solicitor,  with- 
out authority  to  sign  a  contract,  should  have  the  same 
effect  as  a  written  agreement  sign^  by  the  party  himself. 

Even  when  the  draft  of  the  contract  was  sent  to  the  plain- 
tiff's solicitor  it  was  not  accepted,  but  alterations  were 
made  in  it  which  the  defendant  alleges  to  be  material ;  how 

0)  9  Ves.,  361.  (•)  3  My.  <b  K.,  363. 

(»)  8  D.  M.  A  G.,  677;  6  H.  L.  C,  288. 
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52]    then  can  the  document  *constitute  a  final  contract  in 
writing  ?    Earl  of  Olengal  v.  Barnard  (*). 

Hobinson^  in  reply :  Where  a  solicitor  has  been  in- 
structed by  a  vendor  to  carry  out  a  contract,  and  has  ac- 
cepted the  alterations  of  the  purchaser,  and  has  had  the 
contract  engrossed  for  signature,  that  is  a  document  in 
writing  by  the  agent  of  the  vendor  which  comes  within  the 
statute.  The  solicitor  cannot  say  he  was  not  the  agent  of 
the  vendor  to  put  his  name  to  the  terms  of  the  agreement. 
He  was  avowealv  the  agent  for  sending  the  written  agree- 
ment, and  was  therefore  the  agent  for  settling  the  terms  of 
the  contract  already  agreed  upon  between  the  parties. 

Malins,  V.C.  :  This  is  distinctly  stated  by  the  defendant : 
''On  the  3d  of  December,  1873,  I  admit  that  the  plain tiflf 
W.  Allen  and  I  came  to  a  verbal  agreement  whereby  the 
said  W.  Allen  agreed  to  purchase  from  me,  and  I  agreed  to 
sell  to  the  plaintiffs,  the  said  messuage  and  premises  and 
the  inheritance  in  fee  simple,  free  from  incumbrances,  at  or 
for  the  price  of  £950."  And  that  is  as  distinctly  asserted 
by  the  plaintiffs.  Now,  if  that  verbal  agreement  had 
been  simply  reduced  into  writing,  however  informal  it 
might  have  been,  "I  agree  to  sell  the  Golden  Lion  to  you 
for  £950,  and  I  shall  instruct  my  solicitor  to  prepare  a  for- 
mal contract,"  then  the  authorities,  which  do  not  even  begin 
with  Fowle  v.  Freeman  (')  always  referred  to  on  such  sub- 
jects, and  which  has  been  here  referred  to  again,  have  laid 
it  down  that  the  circumstance  of  a  more  formal  contract 
not  being  pi:epared  does  prevent  the  original  contract  being 
binding. 

This  is  the  case  of  a  contract  most  distinctly  entered  into, 
and  the  terms  of  which  admit  of  no  shadow  of  doubt  what- 
.ever.  But  then  comes  the  Statute  of  Frauds,  which  upon 
broad  public  principle  has  made  it  the  law  that  you  cannot 
charge  a  man  with  a  contract  relating  to  land  unless  there 
be  a  note  or  memorandum  of  it  in  writing,  signed  by  the 
63]  party  to  be  charged,  or  some  other  *person  thereunto 
by  him  lawfully  i^thorized.  The  decisions  under  that 
statute  have  been  uniform,  viz.,  that  it  is  not  necessary  that 
there  should  be  mutualitj^;  it  is  quite  sufficient  that  the 
party  to  be  charged  has  himself  signed,  or  has  signed  by 
some  person  duly  authorized  by  him. 

In  uwen  v.  Tnomas  (*)  the  parties  agreed.,  as  in  the  pres- 
ent case,  by  a  verbal  contract  onl^,  and  as  soon  as  the  agree- 
ment was  come  to,  the  plaintiff  by  the  direction  of  tlie 
defendant  wrote  and  sent  to  the  defendant's  solicitor,  Mr. 

(»)  1  Keen,  769.  («)  9  Ves.,  861.  (»)  3  My.  d  K.,  858. 
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Church,   the  following   letter,   which  was  signed  by  the 
defendant : 

*'Mr.  Samuel  Church. 

*'Dear  Sir, — I  have  this  day  sold  the  house,  &o.,  in  New- 
port to  Mr.  John  Owen  for  1,000  guineas,  and  I  am  to  receive 
the  next  half-year's  rent,  the  money  to  be  paid  as  soon  as 
the  deed!s  can  be  had  from  Mr.  Deere,  and  you  will  be  pleased 
to  lose  no  time  in  getting  them  from  him.'' 

In  that  case,  inasmuch  as  the  contract  was  signed  by  Mr. 
Thomas,  there  was  no  difficulty  in  that  respect,  he  being  the 
vendor;  but  the  principal  difficulty  arose  in  this  way:  it 
has  always  been  considered  necessary  to  ascertain  what  was 
the  subject-matter  of  the  contract.  All  that  was  there  de- 
scribed was  "the  house  at  Newport,"  and  Sir  John  Leach 
decided  that,  as  ''house"  was  indefinite,  therefore  on  that 
subject  parol  evidence  was,  as  is  always  the  case,  admissible 
to  show  what  the  contract  was.  This  case  presents  no  diffi- 
culty of  that  kind,  as  the  subject-matter  oi  the  contract  is 
admitted  on  both  sides  to  be  the  Golden  Lion  at  Worksop. 

Now,  the  statute  says  there  must  be  a  memorandum  in 
writing  of  the  terms  of  the  contract,  signed  by  the  party 
sought  to  be  charged,  or  by  his  agent  thereunto  lawfully 
authorized.  The  only  memorandum  here  signed  is  the 
memorandum  by  Messrs.  Marshall  &  Co.  to  Mr.  Whall,  of 
Worksop,  the  plaintiffs  solicitor: 

''Dear  Sir, — Mr.  Webster,  of  the  Golden  Lion,  Worksop, 
has  been  with  us  to-day,  and  stated  that  he  had  arranged 
with  your  client,  Mr.  Allen,  for  the  sale  to  the  latter  of  the 
Golden  Lion  for  £950 ;  we  therefore  send  herewith  draft 
contract  for  your  perusal  and  approval." 

*Now,  when  the  parties  separated  on  the  3d,  although  [54 
no  ^oubt  there  was  as  clear  a  contract  between  them  as  ever 
there  was  in  the  world,  still  it  was  not  such  a  contract  as 
could  have  been  enforced,  because  it  was,  so  far,  merely  by 
word  of  mouth.  Mr.  Webster  then  goes  to  his  solicitor,  and 
gives  him  instructions  to  prepare  a  formal  contract. 

Arguments  have  been  addressed  to  me  to  show  that  the 
solicitor  had  no  authority  to  sell  his  client's  property,  but 
I  think  that  requires  and  admits  of  no  argument.  He  gives 
him  directions  to  do  all  things  necessary  to  carry  the  con- 
tract into  effect.  Then  what  was  the  extent  of  the  authority 
given  to  Messrs.  Marshall  &  Co.  ?  It  is  admitted  in  effect 
that  the  defendant  goes  to  them  and  says,  "  I  have  sold  the 
Golden  Lion  Inn  at  Worksop  to  Mr.  Allen  for  £950.  Do  all 
things  that  are  necessary  to  carry  that  contract  into  effect." 
17  Eng.  Rep.  100 
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Clearly  that  is  an  authority  to  prepare  a  contract.  It  is  per- 
fectly clear  that  the  preparing  oi  that  contract  was  not  in 
any  way  to  be  binding  on  the  defendant  until  that  contract 
was  signed.  If  nothing  more  had  taken  place,  there  it  would 
have  stopped,  and  nothing  could  have  been  enforced,  for 
then  there  would  have  been  no  communication  with  the 
plaintiff.  The  question,  to  my  mind,  is,  what  wa^  the  ex- 
tent of  the  authority  ?  Was  it  an  authority  by  the  vendor  to 
prepare  a  contract  to  sell  the  inn  for  £950,  and  an  authority 
to  his  solicitors  to  communicate  to  the  solicitors  on  the  other 
side  the  terms  of  the  contract?  If  it  was  an  implied  au- 
thority to  do  all  things  that  were  necessary,  then  it  was  an 
authority  to  communipate  not  only  the  terms  and  the  price, 
because  the  plaintiff  did  not  want  to  have  communicated  to 
him  what  was  the  price  he  had  agreed  to  give  for  the  inn, 
but  it  seems  to  me  it  was  an  authority  to  do  all  things  neces- 
sary to  carry  the  contract  into  effect;  and  among  other 
thiijgs  it  was  necessary  that  they  should  write  to  the  agent 
of  the  plaintiff.  Of  course  the  agent  of  the  plaintiff  would 
be  his  solicitor.  Then,  were  the  defendant  s  solicitors  at 
liberty  to  tell  the  plaintiff's  agent  what  the  terms  of  the  con- 
tract were?  It  seems  to  me  tney  were  the  agents  of  the  de- 
fendant not  only  for  the  purpose  of  caiiyin^  the  contract 
into  effect,  but  that  that  involves  an  authority  to  tell  the 
agent  of  the  plaintiff  what  those  terms  were.  Therefore, 
although  I  am  quite  clear  there  could  be  no  implied  au- 
65]  thority  on  Messrs.  *Marshall's  part  to  enter  into  a  con- 
tract, there  was  an  authority  to  Messrs.  Marshall  to  effect  a 
contract  already  deliberately  entered  into  betw^n  the  ven- 
dor and  purchaser,  upon  certain  terms,  and  that  authority 
included  an  authority  to  communicate  what  those  terms 
were.  If  they  had  that  authority,  the  Statute  of  Frauds  is 
complied  with,  because  there  must  be  a  contract.  It  nfed 
not  be  a  formal  contract  in  writing,  but  there  must  be  a  note 
or  memorandum  of  it  of  some  kind  signed  by  the  party  to 
be  charged  therewith,  or  by  his  agent  lawf  uly  authorized. 

Now,  I  think  this  is  a  case  in  which  the  court  would  desire 
to  carry  into  effect  such  a  contract  if  possible,  looking  at 
what  the  contention  has  been  before  me.  The  only  conten- 
tion I  have  heard  was  this.  There  was  one  contract  for  the 
Eurchase  oi'  some  brewing  utensils,  not  in  the  Golden  Lion, 
ut  somewhere 'in  the  neighboring  town  of  East  Retford. 
The  defendant  says  he  was  to  have  £28  for  these  brewing 
materials.  The  plaintiff  seems  to  have  misunderstood  it  in 
some  way,  and  therefore  went  to  a  third  person,  who  fixed 
the  value  at  £16  15^.     That  sum  was  paid,  and  the  defen- 
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dant  therefore,  having  had  the  value  of  his  brewing  utensils, 
ought,  I  think,  to  have  been  satisfied.  But,  because  he  did 
not  get  the  whole  sum  of  £38  that  he  claimed,  then  he  sa^s, 
*' Although  I  have  deliberately  sold  you  the  Golden  Lion 
for  £950,  and  although  I  have  so  unequivocally  exhibited 
my  intention  of  so  doing  that  I  have  instructed  ray  solicitors 
to  prepare  a  contract,  and  it  has  been  prepared,  I  am  not 
bound  by  the  Statute  of  Frauds,  and  therefore  I  set  the  con- 
tract entirely  at  defiance."  That  is  a  contract  which  every 
court  would  endeavor  to  find  the  means  of  enforcing,  if  pos- 
sible, against  a  vendor  who  had  so  entered  into  it.  But  I 
have  come  to  the  conclusion  on  the  whole  of  the  case  that 
the  authority  the  vendor  gave  to  his  solicitors  to  carry  the 
contract  into  effect  was  an  authority  to  communicate  the 
terms  to  the  other  side,  and  therefore  by  that  delegation  of 
authority  it  becomes)  the  statement  of  his  agent  thereunto 
lawfully  authorized,  in  which  statement  the  terms  were  cor- 
rectly set  forth,  as  he  says  by  his  answer. 

This  is  a  decision  on  a  somewhat  new.  point,  which  may 
not  be  free  from  doubt;  but  I  think,  on  the  whole,  the 
anxiety  which  is  always  shown  by  the  court  to  bind  men  to 
their  own  deliberate  acts  justifies  me  in.  holding  this  gentle- 
man to  his  contract,  *for  the  carrying  into  effect  of  [56 
which  he  gave  authority  to  his  agent. 

The  decree,  therefore,  will  be  for  the  specific  performance 
of  the  contract.  • 

There  will  be  the  usual  reference  as  to  title,  and  the  plain- 
tiff must  have  the  costs. 

The  defendant  appealed  from  this  decision,  and  the  ap- 
peal came  on  to  be  neard  on  the  1st  of  June,  1876. 

OlassCy  Q.C.,  and  Simm^nds,  for  the  appellant:  The  let- 
ter of  Marshall  &  Co.,  if  it  is  a  memorandum  of  any  contract, 
is  a  memorandum  of  an  open  contract^  without  any  limita- 
tion of  the  right  of  the  purchaser  to  require  a  marketable 
title  and  call  on  the  vendor  to  furnish  at  his  own  expense 
all  the  evidence  in  support  of  it.  Into  such  a  contract  the 
vendor  never  intended  to  enter.  The  solicitors  had  no  au- 
thority to  sign  any  document  which  should  bind  the  defen- 
dant. Their  letter  was  written  with  an  entirely  different 
view. 

Robinson^  Q.C.,  and  Smarts  for  the  plaintiff:  The  refer- 
ence-to a  more  formal  contract  does  not  pi'event  an  informal 
memorandum  from  being  binding. 

*  [James,  L.J.:  It  is  much  to  be  wished  that  some  of  the 
cases  on  that  head  could  come  before  an  authority  compe- 
tent to  overrule  them.     On  several  occasions  parties  have 
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found  themselves  entrapped  into  a  binding  contract  when 
they  never  considered  themselves  to  have  entered  into  any 
agreement,  but  thought  they  were  only  settling  one  term  of 
the  contract — the  price.] 

The  solicitors  received  authority  to  do  what  was  necessary 
to  carry  the  agreement  into  effect,  and  that  includes  an  au- 
thority to  signify  in  writing  its  terms  to  the  other  party. 

[Jackson  v.  Ijowe  (*)  and  Jackson  v.  Oglander  (*)  were  re- 
ferred to.] 

James,  L.J.:  I  am  of  opinion  that  this  cannot  be  con- 
67]  sidered  such  a  memorandum  *in  writing  as  is  required 
by  the  Statute  of  Frauds.  The  statute  requires  that  the 
agreement,  or  a  "memorandum  or  note  thereof,  shall  be  in 
writing  and  signed  bv  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized ;" 
that  is  to  say,  lawfully  authorized  to  sign  a  contract,  or  to 
sign  a  memorandum  or  note  of  the  contract. 

in  this  case  there  is  no  such  contract  signed  by  the  defen- 
dant himself.  He  goes  to  his  solicitor,  and  the  only 
authority  he  gives  his  solicitoi;is  to  prepare  a  formal  docu- 
ment ;  he  gives  him  no  authority  to  do  anything  more. 
Supposing  the  lettei;had  run  thus  :  "  Mr.  Webster  has  been 
with  us  to-day,  and  has  told  us  that  he  has  sold  the  property 
to  you  for  £960."  It  is  quite  clear  that  that,  even  assuming 
the  solicitors  to  have  authority  to  sign  a  binding  memoran- 
dum, would  not  have  been  a  memorandum  or  note  of  an 
agreement  within  the  meaning  of  the  Statute  of  Frauds  ;  it 
would  have  been  a  mere  communication  of  a  fact,  and  the 
signature  would  not  make  it  a  binding  memorandum,  not 
being  aflixed  eo  intuitu.  All  that  the  solicitors  say  is,  that 
they  are  informed  by  the  defendant  that  a. verbal  arrange- 
ment has  been  entered  into  for  the  sale  of  the  property  at  a 
certain  price,  and  that  they  therefore  send  a  draft  of  the 
contract,  which  is  a  different  contract,  and  is  not  the  con- 
tract sought  to  be  enforced.  It  is  a  contract  which  was  never 
assented  to  by  the  parties,  and  they  were  never  at  one  upon 
it.  That  being  so,  it  appears  to  me  impossible  to  make  out 
a  contract  from  a  solicitor  mei:ely  giving  a  reason  why  he 
was  sending  a  document  to  the  other  man's  solicitor.  I  do 
not  think  that  can  be,  within  the  meaning  of  the  Statute  of 
Frauds,  a  memorandum  signed  by  a  man  authorized  to  sign 
it  as  binding  the  person  interested. 

I  am  of  opinion,  therefore,  that  the  Vice-Chancellor's 
doubts  were  well  founded,  and  that  this  is  not  a  memoran- 
dum within  the  meaning  of  the  Statute  of  Frauds. 

(»)  1  Bing.,  9.      '  O  2  H.  &  M.,  465. 
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Baggallay,  J. a.:  Prom  the  evidence  in  this  case  other 
than  that  furnished  by  the  letter  of  the  4th  of  December, 
1873,  it  appears  to  me  that  the  arrangement  or  agreement 
come  to  by  Mr.  Webster  on  the  3d  of  December  was  to  sell 
the  Golden  Lion  for  £950,  bat  that  that  *arrangement  [58 
or  agreement  was  conditional  apon  a  formal  contract  being 
signed.  It  appears  to  me  also  clear  that  the  authority  whic^ . 
was  conferred  upon  the  solicitor  by  Mr.  Webster  was  not 
to  convert  that  conditional  agreement  into  an  absolute  agree- 
ment, but  to  prepare,  and  to  procure  to  be  execut(S,  a 
a  proper  contract  which  would  express  the  terms  of  the 
agreement.  That  being  the  case,  if  the  letter  of  the  4th  of 
December,  1873,  could  oe  construed  as  in  fact  expressing  an 
agreement  absolutely  to  sell  the  property  for  £950, 1  should 
be  of  opinion  that  the  solicitors  had  no  authority  to  write 
such  a  letter,  and  that  they  were  not  persons  lawfully  au- 
thorized by  their  principal  to  sign  it.  But  when  I  look  at 
the  letter  it  appears  to  me  to  be  clear  what  was  the  intention 
of  the  parties.  The  reference  to  the  arrangement  for  the 
sale  of  the  Golden  Lion  for  £950  is  merely  in  the  nature  of 
a  recital  showing  why  Messrs.  Marshall  addressed  to  him 
that  letter.  It  says :  "  We  therefore  pend  herewith  draft 
contract  for  your  perusal  and  approval.' '  The  very  addition 
of  those  words,  ''perusal  and  approval,"  appears  to  me  to 
indicate  that  they  were  not  thereby  confirming  or  entering 
tnto  an  agreement,  but  that  they  were  merely  forwarding 
that  draft  contract  for  approval.  « 

Therefore  I  think  the  decision  of  the  Vice-Chancellor  must 
be  reversed. 

Lush,  J. :  I  am  of  the  same  opinion.  In  order  to  satisfy 
the  statute  a  note  or  memorandum  must  be  one  which  the 
principal  has  authorized  the  a^ent  to  sign  as  a  record  of  the 
transaction.  Now  the  authority  to  the  solicitors  here  was 
not  to  write  a  letter  which  should  contain  the  terms  of  the 
contract,  bat  merely  to  prepare  a  formal. draft  contract  to 
be  sent  to  the  other  side  for  perusal  and  approval,»and  when 
perused  and  approved  to  be  signed  by  the  parties  them- 
selves. That  is  all  the  authority  which  the  solicitors  had. 
The  statement  as  to  the  substance  of  the  contract  was  merely 
introductory  to  the  business  which  they  were  commissioned 
to  transact.  The  letter  was  never  intended  by  them  to  be  a 
contract,  nor  to  be  anything  binding. 

Solicitors:  R.  Smith;  W.  H.  Taitam. 

The  memorandum  required  by  the    statement  of  the  terms  of  the  contract 
Statute  of  Frauds  mudt  be  a  complete    so  that  the  same  may  be  gathered  there- 
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from  without  the  aid  of  oral  evidence :  cifically  enforced  in  eqaitj  :  Grace  «. 

2  Eng.  Rep.,  315  note;  12  id., 217  note;  Denison,  114  Mass.,  16. 

Grace  v.  Denison,  114  Mass.,  16 ;  Hope  Though  it  is  sufficient  if  it  make  an- 

«.  Dixon,  ^  Grant's  (U.C.)  Chy.,  489  ;  other  written  or  printed  paper,  i.e., 

Boston,  etc.,  «.  Babcock,  3  Cush.,  228,  printed  terms  of  sale — a  part  thereof 

232 ;  Baker  v.  Glass,  6  Munf.  (Va.),  212;  when  the  same  may  be  referred  to  for 

Browne  on  St.  of  Frauds,  §§  371-435  ;  the  terms  though  not  annexed  :  Daltoa 

Fry  on  Specif.  Perf.,  §§  221,  222  ;  Mc-  v.  McBride,  7  Grant's  (U.C.)  Chy.,  288  ; 

Elroy  V.  Buck,  35  Mich.,  434.  Crooks  v.  Davis,  6  Grant's Chy.,  317 ;  1 

See  County  of   Huron  v.   Kerr,  15  Month.  West.  Jur.,  97. 

Grant's  (U.C.)  Chy.,  265.  Though  such  extrinsic  instruments 

A  written  agreement  to  convey  lands  referred  to  must  be  identifi^  in  the 

"  for  $25,000  and  mortgage  to  remain  memorandum :    1    Monthly    Western 

at  5  per  cent,  for  5  years,"  is  not  a  suf-  Jur.,* 97-106,  an  excellent  article  upon 

ficient  memorandum  of  sale  to  be  spe-  the  subject. 


[8  Chancery  Division,  59.] 
C.A.,  July  16,  1876. 

59]  *-^^  ^^  Tharp. 

Settled  EUate — LunaHe  Protector  of  Settlement — Content  of  Court  to  barring  EntatU^' 

IntereiU  of  Lunatic. 

A  lunatic  was  tenant  for  life  of  the  advowson  of  a  rectory  and  other  real  estate. 
Under  the  order  of  the  court  a  lease  of  the  property  for  ninety-nine  years,  if  the 
lunatic  should  so  long  live,  had  been  made  to  two  persons  at  a  large  rent.  This  lease 
had  become  vested  in  the  administrator  of  the  survivor  of  the  two  lessees,  the  ad- 
ministrator being  also  the  first  tenant  in  tail  in  remainder  expectant  on  the  death  of 
the  lunatic  without  issae  male.  The  lunatic  was  aged  eighty-two,  and  had  never  liad 
any  issue.  The  administrator  wished  to  sell  the  next  presentatiotf  to  the  rectory, 
and  petitioned  the  court,  as  protector  of  the  settlement,  to  consent  to  the  barring  of 
the  entail  of  the  advowson  so  far  as  might  be  necessary  for  effecting  the  proposed 
sale: 

ffeldf  that,  as  the  application  was  not  for  the  benefit  of  the  lunatic's  estate,  but 
only  for  the  benefit  of  a  collateral,  the  court  ought  not  to  interfere.   . 

John  Tharp  was  found  a  lunatic  by  inquisition  on  the 
17th  of  January,  1816.  He  was  tenant  for  life  of  certain 
settled  real  estates,  including  the  advowsons  of  the  rectory 
of  Snailwell  and  the  vicarage  of  Chippenham,  in  the  county 
of  Cambridge.  Under  the  provisions  of  the  settlement, 
W.  M.  Tharp,  the  petitioner,  was  the  first  tenant  in  tail  in 
remainder'  expectant  on  the  death  of  the  lunatic  without 
issue  male.  The  lunatic  was  of  the  age  of  eighty-two.  He 
had  been  married,  but  his  wife  was  dead,  and  there  had 
never  been  any  issue  of  the  marriage. 

On  the  27th  of  December,  1864  (in  pursuance  of  an  order 
made  in  Lunacy  and  Chancery  on  the  1st  of  July,  1864),  the 
lunatic,  by  his  committee,  executed  a  lease  of  part  of  the 
settled  estates  (including  the  advowsons)  to  J.  S.  Tharp  and 
J.  M.  Gordon  Tharp,  from  the  25th  of  March,  1864,  for 
ninety-nine  years,  if  the  lunatic  should  so  long  live,  at  a 
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rent  of  £2,500,  and  subject  to  certain  covenants.  Both  the 
lessees  were  dead.  J.  M.  Gordon  Tharp  was  the  survivor, 
and  administration  to  bis  estate  was  granted  to  the  peti- 
tioner. 

The  petitioner  desired  to  have  the  next  presentations  to 
the  rectory  and  vicarage  sold,  and  for  that  purpose  to  bar, 
so  far  as  might  be  necessary,  his  estate  tail  and  the  remain- 
ders over ;  and  *the  petition  asked  for  the  concurrence  [60 
of  the  court  in  the  place  of  the  lunatic  as  protector  of  the 
settlement. 

The  present  incumbent  of  both  livings  was  the  Rev.  A.  J. 
Tharp,  who  was  aged  seventy-one,  and  in  weak  health.  He 
was  also  the  next  tenant  in  tail  in  remainder  expectant  on 
the  death  of  the  petitioner  without  issue  male.  The  peti- 
tioner had  been  married  for  some  years,  but  had  had  no 
issue.  The  petition  stated  that  it  would  be  greatly  to  the 
advantage  of  the  persons  interested  in  the  patronage  of  the 
benefices  that  the  next  presentations  thereto  respectively 
should  be  sold,  inasmuch  as  if  the  benefices  should  become 
vacant,  the  value  of  the  presentations  would  be  lost  to  the 
estate.  Moreover,  the  petitioner,  in  his  character  of  ad- 
ministrator to  the  estate  of  J.  M.  Gordon  Tharp,  reijuired 
any  pecuniary  interest  which  he  might  be  entitled  to  in  the 
proceeds  of  sale  for  the  purpose  of  paying  debts  of  the 
intestate. 

Jl  Pearson^  Q.C.,  and  W.  5.  Seath^  for  the  petitioner : 
The  petitioner  being  in  possession  under  the  lease,  this  is  a 
reasonable  application. 

Langwortay^  for  the  Rev.  A.  J.  Tharp:  The  application 
is  not  made  for  the  benefit  of  the  lunatic's  estate.  It  can 
only  benefit  one  collateral  at  the  expense  of  another,  and 
my  client  is  a  nearer  relation  to  the  lunatic  than  the  peti- 
tioner is. 

James,  L.J.:  I  do  not  think  that  we  ought  to  interfere. 
There  is  nothing  affecting  the  interests  of  the  lunatic  him- 
self or  his  estate..  The  term  was  only  created  for  the  pur- 
pose of  putting  the  family  in  possession  of  the  family 
estates.  1  think  that  the  advowson  ought  to  be  left  to  go 
with  the  estates. 

Mellish,  L.J.:  As  a  general  rule,  the  owner  of  an  estate 
does  not  wish  to  separate  a  family  living  from  the  estate. 
The  petitioner  is  now  in  a  position  to  sell  the  next  presenta- 
tion, subject  to  the  risk  of  his  dying  before  the  lunatic. 

Solicitors ;   Western  &  Sons  ;  Ford  &  Lloyd. 
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[8  Chancery  Division,  61.] 
C.A..  July  16,  1876. 

61]  *In  re  Reynolds. 

Fund  in  Court — Money  to  he  laid  oiU  in  Land  in  SeWtment — Payment  oiU  to  Tenant  in 

Tail — Disentailing  Deed, 

A  fond  in  court  in  a  lunacy,  the  lunatic  being  dead,  represented  land  in  settlement* 
A  deceased  tenant  In  tail  had  created  a  base  fee : 

Held,  that  the  fund  could  not  be  paid  out  to  the  persons  claiming  through  him, 
except  upon  the  production  of  a  deed  enlarging  the  base  fee. 
.     In  re  ButUf's  WiU(^)  followed. 

This  was  a  petition  in  the  lunacy  of  C.  C.  Reynolds,  who 
died  in  1868. 

In  pursuance  of  an  order  made  by  the  Lords  Justices  on 
the  26th  of  June,  1860,  a  sum  of  £443  6s.  4d.  consols  was 
carried  over  to  an  account  intituled  '^  Share  of  Georce  Rey- 
nolds, deceased;  the  account  of  the  real  estates.  This 
fund  had  arisen  from  the  sale,  under  the  provisions  of  a 
private  act  of  Parliament,  of  real  estates  of  which  the  lunatic 
was  tenant  in  tail.  George  Reynolds  was  a  brother  of  the 
lunatic,  and  was  entitled  as  tenant  in  tail  in  remainder,  ex- 
pectant on  the  death  of  the  lunatic  without  issue,  to  a  share 
of  the  estates.  The  lunatic  died  without  issue.  George 
Reynolds  left  surviving  him  a  widow,  and  two  daughters 
his  only  children.  He  nad  converted  his  estate  tail  into  a 
base  fee.  The  widow  and  daughters  (the  daughters  having 
recently  attained  twenty-one)  presented  this  petition,  ask- 
ing that  the  consols  might  be  sold,  and  the  money  arising 
from  the  sale  (after  payment  of  costs)  be  paid  to  them. 

JEJ.  W.  Byrne^  for  the  petitioner :  Till  recently  it  was  the 
practice  of  the  Court  of  Chancery  to  pay  out  money  repre- 
senting land  in  settlement  to  the  persbns  who  were  capable 
of  disentailing  it,  without  requiring  the  execution  of  a  dis- 
entailing deed.  The  Lords  Justices  did  this  in  Re  Wat- 
sonQ).  But  in  In  re  BvUefs  Will  Lord  Selborne  required 
a  disentailing  deed,  and  a  similar  course  was  adopted  by 
the  Master  of  the  Rolls  in  In  re  Broadwood's  Settled  Es- 
62]  tales {);  Vice-Chancellor  *Malins,  however,  In  re 
Wood^s  Settled  Estates  {^\  followed  the  old  practice. 

James,  L.J.:  We  must  follow  the  decision  of  Lord  Sel- 
borne, which  was  in  truth  a  decision  of  the  Lord  Chancellor, 
though  he  was  then  exercising  an  original  jurisdiction  in  a 

0)  Law  Rep.,  16  Eq.,  479.  (»)  1  Ch.  D.,  488. 

O  10  Jup.  (N.S.),  1011.  (*)  Law  Rep.,  20  Eq.,  872. 
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matter  attached  to  the  Rolls  Court.    The  fund  can  only 
be  paid  to  the  petitioners  upon  the  production  to  the  Regis- 
trar of  a  proper  deed  enlarging  the  base  fee. 
Melush,  Li. J.,  concurred. 

Solicitor:  E.  Byrne. 


[S  Chancery  Division,  109.] 
V.C.H.,  April  25,  1876. 

*Fabquhabson  V.  Floyeb.  [109 

[1871    F.    49.] 

MarfihaUing  Asseia — Pecuniary  Legacies — Residuary  Devises — Insufficient  Personalty — 

Hensman  v.  Fryer  not  foUovfed. 

Where  there  is  a  bequest  of  pecuniary  legacies  and  devises  of  real  and  residuary 
real  estates,  and  an  insufficient  amount  of  personalty  for  the  payment  of  debts,  the 
pecuniary  legacies  must  be  first  resorted  to  to  make  up  the  deficiency. 

Collins  V.  Zewisi}),  Dugdale  v.  Dugdalei*),  and  Tompkins  v.  Colthursi {'),  followed; 
and  ffmsman  v.  Fryer  (^)  not  followed. 

The  testator  in  this  case,  by  his  will  and  the  codicils 
thereto,  after  bequeathing  several  pecuniary  legacies,  de- 
vised a  real  estate  to  the  trustees,  and  directed  them  to  sell 
the  same  and  apply  the  proceeds  in  aid  of  the  personalty 
in  the  payment  of  his  debts,  and  then  devised  another  real 
estate  in  strict  settlement  to  one  son,  and  his  issue,  and 
another  real  estate,  and  also  his  residuary  real  estate,  to 
another  son  in  strict  settlement,  and  his  issue.  There  was 
an  insufficiency  of  the  personalty  even  with  the  addition  of 
the  proceeds  of  the  devised  real  estate  which  was  directed 
to  be  sold. 

Hastings^  Q.C.,  and  Macnaghten,  for  the  plaintiffs,  sub- 
mitted that  the  decision  in  Hensman  v.  Fryer^  in  which  it 
was  held  by  Lord  Chelmsford,  reversing  the  judgment  of 
Vice-Chancellor  Kindersley,  that  the  legatee  of  a  legacy  of 
£2,000  and  the  residuary  devisee  were  liable  to  contribute  to 
the  debts  of  the  testator,  which  his  general  personal  estate 
was  insufficient  to  satisfy,  according  to  the  respective  values 
of  the  legacy  and  of  the  estates  devised,  ought  to  be  fol- 
lowed in  this  case,  and  that  j^rsonal  estate  and  the  residuary 
real  estate  ought  to  be  applied  proportionately  in  payment 
of  the  debts,  notwithstandifig  that  v  ice-Chancellor  Stuart, 
in  the  case  of  Collins  v.  Lewis^  held  that  a  pecuniary  lega- 
tee had  no  right  whatever  to  call  upon  a  residuary  devisee 
to  contribute  to  the  payment  of  debts,  and  said  that  the  de- 
cision in  the  case  of  Hensman  v.  Fryer  was  clearly  a  mis- 

(>)  Law  Rep.,  8  Eq.,  "708.  (»)  1  Oh.  D.,  626. 

(«)  8  Eng.  Rep.,  710.  (*)  Law  Rep.,  8  Ch.,  420. 

17  Eng.  Rep.  101 


802  CHANCERY  DIVISION.         .  [Vol  IIL 

1876  Farquharson  v.  Floyer.  V.C.H. 

110]  taken  decision,  and  declined  to  *follow  it;  and  that 
Vice-Chancellor  Malins,  in  the  case  of  Dugdale  v.  Dug- 
dale  ('),  had  said  that  the  point  as  to  marshalling  the 
deficiency  between  the  legacy  and  the  real  estate  was  decided 
in  Eensman  v.  Fryer  (*)  under  a  misapprehension  as  to  the 
effect  of  the  decision  in  Tombs  v.  Roche  {*)y  ahd  therefore  he 
refused  to  follow  it.  Since  those  cases  were  decided,  the 
case  of  Lancefield  v,  Iggulden  had  come  before  the  courts. 
The  main  question  there  was  whether  specifically  devised 
estates  were  liable  to  contribute  ratably  with  the  residuary 
real  estate  to  meet  the  deficiency  of  the  personal  estate,  and 
Vice-Chancellor  Bacon  held  (*)  that  they  were  not  liable  to 
contribute  till  the  real  estate  comprised  in  the  residuary 
devise  had  been  exhausted  ;  but  on  appeal  Lord  Cairns  re- 
marked (*) :  "I  feel  bound  to  sav  that  i  look  upon  HensToan 
V.  Fryer ^  decided  by  Lord  Chelmsford,  as  a  direct  decision 
on  this  particular  point.  It  was  a  most  carefully  considered 
judgment,  and  was  a  distinct  expression  of  opinion  by  the 
]udge  who  was  then  the  head  of  this  court,  that  the  Wills 
Act  had  made  no  alteration  in  the  law  in  this  respect.  There- 
fore, both  on  principle  and  authority,  I  feel  bound  to  come 
to  a  different  conclusion  from  the  Vice-Chancellor  in  this 
case,  and  his  decree  must  be  altered  accordingly."  And 
Lord  Justice  James,  after  stating  that  he  was  of  the  same 
opinion,  said:  '*I  well  recollect  the  decision  of  Lord 
Chelmsford  in  Hensman  v.  Fryer ^  and  the  extent  to  which 
it  was  canvassed  at  the  time,  and  I  was  never  able  to  see 
what  answer  could  be  made  to  the  principle  on  which  he 

based  his  judgment I  think  that  the  decision  of  Lord 

Chelmsford  is  binding  upon  the  other  branches  of  the  court. 
It  was  a  decision  deliberately  pronounced  for  the  purpose 
of  settling  the  differences  which  existed  between  the  various 
branches  of  the  court,  and  I  think  it  ought  to  have  been 
treated  as  settling  the  question."  But  subsequently  to  the 
decision  in  Lancefield  v.  Iggulden^  the  case  of  Tomkins  v. 
Colthurst  (")  had  come  before  Vice- Chancellor  Malins.  The 
question  there  was,  whether  there  was  a  liability  between 
pecuniary  legatees,  specific  legatees,  and  specific  devisees, 
to  contrioute  ratably  to  make  up  a  deficiency  of  the  per- 
il 1]  sonal  ^estate  to  pay  the  debts  and  funeral  and  testa- 
mentary expenses  of  the  testator,  and  Vice-Chancellor 
Malins  in  his  judgment  saidC):  ''But  the  other  point" 
(that  ef  marshalling  in  case  of  deficiency  of  personal  estate 

(')  Law  Rep.,  14  Eq.,  2S4.  (»)  Law  Rep.,  10  Ch.,  186, 141. 

O  Law  Rep.,  8  Ch.,  420.  (•)  1  Ch.  D.,  626. 

(«)  2  Coll.,  490-602.  (')  1  Ch.  D..  628.  629. 

(*)  Law  Rep.,  17  Eq.,  656. 
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to  pay  debts)  "decided  in  Hensman  v.  Fryer  ('),  was  a  re- 
versal of  the  settled  rule  of  the  court In  Collins  v. 

Lewis  (*)  the  same  point  came  before  Sir  John  Stuart,  who, 
as  Vice-Chancellor,  had  greater  experience  of  the  mode  of 
administering  estates  in  Chancery  than  Lord  Chelmsford. 
The  Chancery  bar,  as  well  as  the  judges  and  other  persons 
familiar  with  the  practice  of  that  court,  know  the  rule  per- 
fectly well,  and  if  Lord  Chelmsford  had  been  as  firmly  im- 
pressed with  that  view,  he  would  not,  I  think,  have  come  to 
the  conclusion  to  which  he  did  come."  And,  after  referring 
to  the  decision  in  Lancefield  v.  Iggvlden  (•),  the  Vice-Chan- 
cellor added:  "  I  cannot  think  that  the  learned  judges,  by 
expressions  in  that  case  which  directly  refer  only  to  points 
which  did  arise,  intended  to  adopt  a  rule  which  would  re- 
verse the  old  and  well-settled  practice  of  the  Court  of 
Chancery,  upon  an  entirely  distinct  point.  I  must  there- 
fore continue  to  follow  the  old  rule  as  to  the  marshalling  of 
assets."  And  he  still  refused  to  follow  the  decision  in  Hens- 
man  v.  Fryer,  But  it  is  submitted  that  it  ought  to  be  fol- 
lowed in  this  case,  and  the  judgments  in  the  other  C/asea 
disregarded,  particularly  as  in  the  case  of  Jackson  v. 
Pease  (*),  where  there  was  insufficient  personalty  to  pay  the 
costs  of  an  administration  suit,  the  decision  in  uensman  v. 
Fryer  was  in  efifect  followed  by  this  branch  of  the  court. 

JSinde  Palmer^  Q.C.,  and  Cecil  Mussell^  for  the  defen- 
dants were  not  called  upon. 

Hall,  V.C:  I  am  of  opinion  that  it  must  be  considered 
settled  that  pecuniary  legacies  must  be  resorted  to  before 
real  estate  for  payment  oi  the  debts  of  the  testator. 

The  decisions  of  Vice-Chancellor  Stuart  in  Collins  v. 
Lewis,  and  Vice-Chancellor  Malins  in  Dugdale  v.  Dug- 
dale  (')  and  TomJcins  v.  Colthurst^  are  in  accordance  with 
the  decision  of  Lord  Cottenham  *in  Mirehouse  v.  [112 
Scaife  (•),  and  I  shall  follow  them.  I  do  not  consider  that 
in  so  doing  I  am  acting  in  opposition  to  the  authority  of  the 
Court  of  Appeal  in  Lancefield  v.  Iggvlden, 

Solicitors:  Lawford&  Waterhouse;  E,  M.  Sore. 

(1)  Law  Rep.,  8  Oh.,  420.  (*)  Law  Rep.,  19  £q.,  96. 

(")  Law  Rep..  8  Eq..  708.  (»)  Law  Rep.,  14  Eq.,  284. 

(»)  Law  Rep.,  10  Ch.,  186.  (•)  2  My.  A  Cr.,  696. 

When  debts  and  legacies  charged  either  by  the  direct  terms  of  the  wiU 

npon  real  estate,   and  when  legacies  or  by  an  implication  too  plftin  to  be 

abate  pro  tanto,  see  10  Eng.  R.,  781  mistaken  :  Eirkpatrick  v.  Chestnut,  5 

note;  14  Eng.  R.,  237  note.  Richardson's  B.    G.  Rep.,   N.S.,   216; 

Before  lands  devised  will  be  charged  Perry  v.  Walker,  12  Qrant's  (U.C. )  Ohy. , 

with  pecuniary  legacies,  an  intention  870;    Bevan  v.  Cooper,  7  Hun,  117; 

to  charge  them  must  clearly  appear,  Splllam  v,  Duryea,  51  How.  Pr.,  200, 
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Wliile  the  general  rale  is  that  the  McMillaim.  McMillan,  21  Qrant'8(n.C.) 

personal  estate  of  a  testator  is  to  f ur«  Chy.,  594. 

nish  the  fund  for  the  payment  of  legar  See    Perry    v.   Walker,   12   Grant's 

cies,  it  may  be  entirely  exonerated,  or  (U.C.)  Chy.,  370;  Jones  «.  Jones,  15 

the  real  estate  may  be  made  to  aid,  if  Grant's  Chy.,  40;  Clark  v.  Clark,  17 

there  be  express  directions  to  that  ef-  Grant's  Chy., -17;  Wain  v,  Emley,  26 

feet  in  the  will,  or  if  that  be  the  clear  N.  J.  £q.,  243. 

intent  to  be  gathered  from  its  provi-  A  legacy  is  held  to  be  demonstrative, 
sions :  Taylor  v.  Dodd,  58  N.  Y.,  335,  when  the  testator  has  bequeathed  a 
affirming  2  Thomp.  &  Cooke,  88  ;  Ragan  certain  sum  of  money  or  annuity  in 
V.  Budd,  7  Hun,  537;  Wain  v.  Emley,  such  a  manner  as  to  show  a  clear, 
26  N.J.  £q.,  Si43;  Markillie  v.  Hag-  separate,  and  independent  intention 
land,  77  Ills.,  98;  Davis's  Appeal,  83  that  the  money  shall  be  paid  to  the 
Penn.  St.  R.,  348  ;  9  Chic.  Leg.  News,  legatee  in  all  events.  In  such  a  case 
826  ;  Davidson  v.  Boomer,  17  Grant's  the  legacy,  or  any  deficiency,  is  to  be 
(U.C.)  Chy.,  510,  and  cases  cited;  af-  paid  out  of  the  general  estate,  when 
nrmed  18  id.,  475  ;  Weld  «.  Strong,  54  the  primary  fund  set  apart  for  its  pay- 
How.  Prac,  138 ;  Kalbfieisch  v.  Kalb-  ment  fails,  in  preference  to  other  lega- 
fleisch,  67  N.  Y.,  854.  cies.     But  when  it  is  clearly  the  inten- 

Where  debts  and  legacies  are  charged  tion  of  the  testator  that  a  fund  is  to  be 

on  real  and  personal  estate,  and  there  created  by  the  sale  of  certain  property, 

is  no  direction  to  sell  the  real  estate,  the  and  the  income  of  the  proceeds  of  such 

personalty  is  the  primary  fund  to  pay,  sale  paid  to  the  legatee  as  a  specific 

and  the  realty  is  liable  only  in  case  of  a  legacy,  it  is  the  duty  of  the  executocs 

deficiency :    Davidson   "o.   Boomer,   17  to  invest  the  money  arising  from  the 

Grant's  (U.C.)  Chy.,  509,  affirmed  18  sale  of  the  property  mentioned  in  the 

id. ,  475.  will,  and  pay  over  to  the  legatee  the 

A  testator  devised  all  his  real  estate  income  arising  from  such  investment 
to  a  mortgagee  thereof,  charged  with  a  only  :  Watrous  v.  Smith,  7  Hun,  545. 
legacy  In  favor  of  an  infant,  and  be-  See  11  £ng.  Rep.,  652  note, 
queathing  legacies  to  other  persons.  A  testator,  by  his  will,  after  making 
The  mor^agee  filed  a  bill  claiming 'to  sundry  devises  and  bequests,  pro- 
have  the  sums  appropriated  as  legacies  ceeded,  ''And  I  further  leave  to  my 
applied  to  the  payment  of  his  mortgage  son  George  all  my  plate- and  plated 
debt :  Held,  that  he  was  not  entitl^  to  goods,  books  and  pictures,  together 
be  paid  out  of  the  personalty  in  pref •  with  all  accounts,  papers  and  pergonal 
erence  to  the  legacies ;  but  that  he  was  effecUi  that  may  be  in  my  poisemon  at 
entitled  to  be  paid  his  mortgage  debt  the  tifne  of  my  death,  always  excepting 
out  of  the  property  so  devis^  to  him  household  furniture,  beds,  bedding  and 
before  the  sums  charged  thereon  for  linen,  and  these  I  leave  to  my  dangnters 
legacies  were  raised  :  Kicker  v,  Ricker,  (naming  them),  to  be  divided  share  and 
14  Grant's  (U.C.)  Chy..  264.  share  alike.    *    *  And  I  further  leave, 

Where  lands  are  devised  subject  to  give  and  bequeath  all  my  horses,  cat- 
the  payment  of  annuities,  such  lands  tie,  cows,  sheep,  and  farming  imple- 
wlll  be  charged  in  the  hands  of  a  pur-  ments  to  my  two  daughters;"  being 
chaser,  but  they  will  not  where  there  those  already  named  :  Held,  that  the 
is  a  charge  of  debts  ;  where  therefore  bequests  to  the  son  and  the  daughters 
a  testator  devised  to  his  daughter  all  were  specific,  and  that  the  residue,  if 
his  **  real  and  personal  estate  of  every  any,  was  not  disposed  of :  McKidd  v, 
description,  subject  to  the  payment  of  Brown,  5  Grant's  (U.C.)  Chy.,  638. 
my  just  debts,  and  on  condition  that  Realty  descended  may  be  subjected 
my  son  M.  be  taken  care  of  as  hitherto  to  the  satisfaction  of  the  debts  of  the 
by  her,  to  have  and  to  hold  the  said  decedent,  where  the  foods  and  chattels 
real  and  personal  property,  on  the  con-  which  came  to  the  nands  of  the  per- 
dition aforesaid,  to  her,  her  heirs,  and  soual  representative,  or  the  notes  taken 
assigns  forever,"  and  appointed  her  upon  the  sale  thereof,  and  good  when 
sole  executrix  :  Held,  that  the  devisee  received,  are  lost  without  fanlt  on  his 
could  make  a  good  title  freed  from  the  part :  Jones  v.  Douglass,  1  Tenn.  Chy., 
charge  of  the  support  of  the  son  M. :  631,  632-3,  and  cases  cited  ;  Comyn's 

Digest,  Assets,  D. 
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Otherwise  if  the  personal  representa-  Jones  «.  Donglass,  1  Tenn.  Chy.,  588 ; 

live  were  guilty  of  a  disvastavit.     In  Jones  t).  Lewis,  3  Ves.,  241 ;  Holt  «. 

such  case  the  loss,  if  any,  would  have  Holt,   1  Chy.   Cas.,    1^;    Fnrman  9. 

to  be  borne  by  the  creditors :  Jones  «.  Coe,  1  Cain^*  Cas.  in  firror,  96 ;  Ste- 

Douglass,   1    Tenn.    CTiy.,   632-8;    10  vens  ©.  Ga^e,  55  N.  H. .  175. 

Kng.  Rep.t  785  note  ;  Peck  u.  Wheaton,  Where  the  widow  of  the  testator  had 

1  ^  Martin  &  Yerger,   359  ;  Oilman  v,  received  more  than  her  proper  share  of 

Tisdale,  1  Yerg. ,  285  ;  Elliott  v.  Patten,  the  personal  estate,  the  court  charged 

4  Yerg.,  10.  her  with  interest  on  the  excess,  in  ad- 

Though  not  if  lost  by  the  personal  ministering   the    estate :    Davidson  v. 

representative,  stolen  from  him,  etc.:  Boomer,  17  Grant's  (U.C.)  Chy., 509. 


[8  Chancery  Division,  184.] 
V.C.B.,  AprU  26 :    C,A.,  July  10,  11,  iS,  T876. 

*Adie  V.  Clark.  [134 

[1862    A.     87.] 

Patml — CarutrHction — Evidence — I^oreiffn  PaterU — JUcenMee, 

A  licensee  of  a  patented  invention  was  ordered  to  account  for  all  instruments 
made  by  him  pursuant  to  the  patent.  He  alleged  that  the  instruments  wluch  he 
had  made  were  not  covered  by  the  patent  according  to  its  true  construction,  and  in 
support  of  his  contention  tendered  in  evidence  a  prior  American  specification  (a 
copy  of  which  was  in  the  library  of  the  Commissioners  of  Patents,  but  was  not 
proved  to  have  been  known  to  fhe  patentee)  for  the  puipose  of  showing  that  a  con- 
struction largo  enough  to  cover  the  instruments  made  by  the  licensee  would  make 
the  patent  bad  for  want  of  novelty,  and  therefore  ought  not  to  be  adopted  by  the 
court : 

Held,  that  the  evidence  was  inadmissible. 

Order  of  Bacon,  V.C.,  reversed. 

TVotman  v.  Wood  (*)  observed  upon. . 

The  plaintiflP  in  this  case  had  obtained  a  patent  for  a* 
horse-clipper,  and  had  filed  a  bill  against  the  defendant  for 
the  specific  performance  of  an  agreement  to  take  from  the 
plaintiff  a  hcense  to  make  horse-clippers  according  to  the 
patent.  On  the  20th  of  February,  1874,  a  decree  was  made 
for  specific  performance,  and  for  an  account  of  all  maclvnes 
or  apparatus  for  clipping  horses,  if  any,  constructed  or  ar- 
ranged according  to  ttie  plaintiff's  invention,  or  only  color- 
ably  differing  therefrom,  which  had  been  sold  by  or  for  the 
profit  of  the  defendant. 

The  license  was  accordingly  settled  and  executed ;  and  in 
taking  *the  account  the  plaintiff  sought  to  surcharge  [135 
the  defendant  with  34,634  horse-clippers  so  made  and  sold. 
The  defendant  contended  that  he  was  bound  to  account  only 
for  clippers  made  by  him  within  the  plaintiff's  patent,  and 
asserted  that  these  clippers  were  not  within  the  patent.  The 
patent  was,  amongst  other  things,  for  the  parallelism  of  cer- 
tain parts  called  the  comb  teeth,  and  the  use  of  a  piece  of 

(•)  16C.  B.(N.S.),  479. 
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metal  to  alter  what  was  called  the  thickness  of  the  comb  plate, 
and  the  defendant  used  neither  of  these.  He  also  main- 
tained that  the  patent  could  not  bear  the  meaning  put  upon 
it  by  the  plaintiff,  for  if  it  did,  it  would  be  void  for  want  of 
novelty  ;  and  in  proof  of  this  the  defendant  gave  in  ^idence 
certain  specifications  of  American  patents  which  were  to  be 
found  in  the  English  Patent  Office  Library. 

The  matter  came  before  Vice-Chancellor  Bacon  on  the 
26th  of  April,  1876,  when  the  same  counsel  appeared  and 
the  same  arguments  were  used  as  those  before  tne  Court  of 
Appeal. 

^AOON,  V.C,  after  stating  the  facts,  continued:  Now 
Adie' 8  patent,  assuming  its  entire  validity,  is  for  improve- 
ments and  for  an  arrangement  and  combination  of  parts. 
Such  a  patent  may,  no  doubt,  be  maintained,  but  its  limits, 
scope,  and  effect  cannot  be  lawfully  extended.  The  law 
upon  this  subject  is  expressed  by  Lord  Hatherley,  when 
Vice-Chancellor,  in  the  case  of  Curtis  v.  Platt(^\  m  terms 

(»)  1868.   Nov.  6.  Wood,  V.C.  scribed  bj  Latin  &;  Rhodes  in  their 

CUKTI8  fj.  Platt.  ^PS?^^?*f  •''      .       „      ^    .V  .     1. 

riftAQ     r     09 1  ^^®   defendants   alleged    that   the 

\msQ     Kj.    y-tf.j  patent  was  void  for  want  of  noveltj 

The  plaintiffs  in  this  case  were  as-  and  of  utility,  and  on  account  of  tho 
signees  of  a  patent  taken  out  by  one  insufficiency  of  the  specification  ;  they 
Wain  for  an  improvement  in  spinning  also  denied  that  they  had  infringed, 
mules,  and  the  bill  was  filed  to  restrain  The  cause  was  heard  before  tho 
the  defendants,  who  were  also  paten-  Vice-Chancellor  Wood,  without  a  jury, 
tees,  from  infringing  on  Wain's  patent,  in  July,  1863,  and  his  honor,  on  the 
The  object  of  Wain's  patent  was  an  6thof  November,  1863,  delivered  jadg- 
improved  method  of  alternately  revers-  ment,  finding  that  the  patent  was  valid, 
ing  the  action  of  the  machinery  in  self-  but  that  the  defendants  had  not  in- 
acting  spinning  mules,  the  changes  to  fringed.  The  judgment  contains  Uio 
be  made  being  numerous  and  compli-  following  passages  : 
cated.  Other  patents  for  this  object  Then  the  question  is,  how  far  Wain 
had  been  obtained,  especially  one  by  has  used  this  in  his  patent,  and  to  what 
Lakin  &  Rhodes,  with  whom  Wain  had  extent  he  can  claim  a  patent  right  in 
made.an  arrangement.  respect  to  this  invention ;  and  therefore. 

Wain,   in    his   patent,   claimed  for  before  reading  his  patent,  I  would  say  a 

"  The  novel  constru'ction,  combination,  very  few  wo^s  as  to  what  my  ooncep- 

and  application  of  mechanism  as  here-  tion  of  the  patent  law  is  with  refereno«» 

inbefore  described,  whereby  one-half  of  to  the  rights  of  an  inventor, 

the  clutch-box  or  catch-box  hereinbe-  In  all  discoveries  of  course  there  arc 

fore  and  in  the  specification  of  Lakin  two  things — ^there  is  an  object  to  be 

&  Rhodes  described,  or  any  median-  achieved,  and  a  means  of  achieving  that 

ical  equivalent  therefor,  is  connected  object.     Now  the  object  to  be  achieved 

with  and  acts  upon  cams  or  other  sinii-  may  be  \eiy  old.     Of  course  hundreds 

lar  parts  of  mechanism  for  effecting  the  of  patents  have  been  taken  out   for 

changes  in  the  action  of  the  mule  or  achieving  objects  which  in  the  history 

other  machine  of  the  description  l)efore  of   mankind   have   been   achieved   by 

mentioned,  direct  and  without  the  in-  some  means  or  other.     No  noveltv  is 

tervention  or  use  of  such  ^pcentric  boss  required  as  to  the  object,  the  novelty 

and  rods,  levers,  or  other  mechanical  may  be  in  the  means  for  effecting  tho 

agents  combined  therefor,  as  are  de-  object  whether  old  or  new.     I  agreo 
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SO  much  more  clear  and  forcibfe  *than  any  which  I  [136 
have  the  skill  to  employ,  that  I  am  glad  to  avail  mysefl 
of  his  language.     [His  Lordship  then   stated  shortly  the 

also  with  an  observation  made  in  the  ticular  patent  which  I  have  before  me. 
course  of  the  argument,  that,  on  the  I  do  not  think  that  they  apply  with 
question  of  infringement  and  evasion  of  much  force  to  this  particular  patent 
a  patent  for  a  new  object,  the  court  from  the  mode  in  which  they  are  in- 
will  scan  the  process  very  narrowly,  sorted,  and  the  particular  object  of 
and  necessarily  give  greater  weight  to  inserting  them  where  they  are  inserted, 
any  evidence  which  there  may  t^  that  But  in  a  large  majority  of  cases  these 
this  other  process  for  effecting  the  same  words  as  generally  used  are  wholly 
object  is  simply  colorable  instead  of  useless,  and  being  useless,  regard  being 
beinj?  a  boruifide  new  invention.  had  to  the  strictness  with  which  in 
Wnere  the  thing  is  wholly  novel  and  some  senses  patents  are  construed,  it 
one  which  has  never  been  achieved  would  be  very  much  better  if  the  words 
before,  the  machine  itself  which  is  in-  were  wholly  left  out.  They  amount 
vented  necessarily  contains  a  great  simply  to  this,  that  if  anything  is 
amount  of  novelty  in  all  its  parts,  and  claimed  which  is  a  mechanical  equiva- 
one  looks  very  narrowly  and  very  lent  in  the  largest  sense,  then  the  claim 
jeaJously  upon  any  other  machines  for  must  be  too  large,  though  of  course  that 
effecting  the  same  object,  to  see  whether  is  not  the  sense  in  which  the  court 
or  not  they  are  merely  colorable  con-  could  be  led  to  construe  them  ;  and  in 
trivances  for  evading  that  which  has  favor  of  the  patentees  the  court  could 
been  before  done.  Whep  the  object  only  construe  them  as  to  g^ve  him  the 
itself  is  one  which  is  not  new,  but  the  benefit  which  he  would  have  had  with- 
means'only  are  new,  one  is  not  inclined  out  inserting  the  words, 
to  say  that  a  person  who  invents  a  On  the  part  of  the  plaintiff  in  this 
particular  means  of  doing  something  case  it  was  said  the  words  refer  only  to 
that  has  been  known  to  all  the  world  a  mechanical  equivalent  colorably  in- 
long  before  has  a  right  to  extend  very  troduced.  Of  course  the  court  would 
largely  the  interpretation  of  those  take  care — whether  th^  patentee  has 
means  which  he  has  adopted  for  carry-  put  in  the  words  or  not — that  no  person 
ing  it  into  effect.  Because  otherwise  shall  be  allowed  to  substitute  a  mechan- 
that  would  be  to  say  that  the  whole  ical  equivalent  or  a  chemical  equiva- 
world  is  to  be  precluded  from  achieving  lent,  as  the  case  may  be,  for  doing  the 
some  desirable  and  well-known  object  same  thing  without  the  slightest  degree 
which  everybody  has  had  in  view  for  of  invention  on  the  part  of  the  person 
years.  In  such  a  case  it  may  be  said  who  substitutes  it,  or  any  benefit  what- 
that  the  means  taken  are  simply  me-  ever  to  be  derived  from  that  apparently 
chanical  equivalents  for  the  means  pre-  new  mode.  ...  I  think  it  extremely 
viously  adopted  for  arriving  at  the  same  important  to  follow  the  rule  laid  down 
object.  One  looks  more  jealously  at  the  in  the  House  of  Lords  in  iSeed  v.  Higgins 
claims  of  inventors  seeking  to  limit  the  (8  H.  L.  C,  550),  that  if  you  find  a  spe- 
rights  of  the  public  at  large  for  affect-  cific  mechanical  improvement  claimed, 
ing  that  which  has  been  commonly  then  you  must  hold  the  person  strictly 
known  to  all  the  world  long  ago.  Of  to  that  particular  mechanical  device 
course  no  patent  can  be  taken  out  for  which  he  has  claimed  for  effecting  the 
effecting  this  as  a  new  object,  but  only  object  he  had  in  view  ;  and  if  he  says 
for  effecting  it  by  a  new  means.  What  it  ia  to  be  done  in  one  precise  and 
those  means  may  be,  and  what  is  the  particular  way,  to  that  precise  and  par- 
extent  of  a  claim  which  the  patentee  ticular  way  he  must  be  held  ;  and  those 
has  a  right  to  insist  upon  as  to  those  who  have  bona  fide  employed  a  differ- 
means,  is  often  a  matter  of  much  diffi-  ent  system  and  a  different  way  must 
culty.  We  find  continually  inserted  in  not  be  held  to  have  infringed.  For  this 
patents  much  more  than  is  desirable,  there  is  the  simple  reason  :  if  the  pat- 
and  they  often  contain,  as  here,  those  entee  had  made  his  claim  wider,  tuen 
large  words,  "or  any  mechanical  the  patent  would  be  open  to  objection, 
equivalent,"  on  which  some  observa-  because  the  Legislature  requires  as  a 
tions  were  made  with  regard  to  the  par-  price  for   those    particular  privileges 
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137]  *facts  of  that  case,  arid  read  extracts  from  the  judg- 
ment of  the  Vice-Chancellor  set  out  in  the  note  below.] 
138]  *0n  applying  this  exposition  of  the  law,  which  was 
adopted  by  Lord  Westbury  on  appeal  ('),  to  the  case  be- 
that  a  man  should  describe  the  best  appealed  to  the  Lord  Chancellor  (Lord 
way  of  effecting  the  operation  to  which  Westbury),  who  dismissed  the  appeal, 
he  proposes  to  apply  his  patent ;  and  if  The  following  passages  will  be  found 
any  better  way  be  discovered,  subject,  in  his  judgment : 
of  course,  to  the  question  of  whether  In  that  state  of  things  Mr.  Wain, 
that  better  way  can  be  used  until  that  the  plaintiff,  who  appears  to  be  a  gentle- 
previous  patent  has  expired,  then  it  is  man  of  great  ability  and  great  inge- 
the  case  of  an  improvement.  If  you  nuity,  applied  himself  to  the  oonstruc- 
are  to  allow  him  to  claim  that  which  is  tion  of  what  he  himself  denominates 
a  better  wav  than  that  Vhich  he  has  an  improvement  upon  the  patent  of 
described,  then  he  has  not  g^ven  the  Lakin  &  Rhodes.  Now,  it  has  been 
public  the  benefit,  and  is  not  to  claim  vigorously  contended  before  me  that  I 
protection.  That  seems  exceedingly  am  not  to  take  Mr.  Wain's  invention 
sound  reasoning ;  and  although  one  is  as  he  himself  describes  it — that  I  ouffht 
not  to  be  too  narrow  in  scrutinizing  or  not  to  allow  him  to  be  limited  to  his 
interpreting  a  patent  against  a  person  own  descriptioti  of  its  being  an  Im- 
who  is  a  bona  fide  inventor,  yet,  on  the  provement — but  that  I  ought  to  take 
other  hand,  as  to  all  those  who  may  be  his  invention  as  containing  in  itself  a 
proceeding  to  effect  similar  objects  by  new  and  original  principle.  He  him- 
other  discoveries,  the  court  is  bound  to  self  has  described  it  and  sought  pro- 
say  that  they  are  at  liberty  to  do  so  tection  for  it  in  the  character  of  an 
provided  they  do  not  infringe  the  pre-  improvement.  He  speaks  of  itassome- 
cise  mechanism  claimed  for  by  the  thing  supplemental  to  the  original  pat- 
patentee.  This  case  is  really  one  of  a  ent,  and  the  language  of  his  patent  is 
good  deal  of  nicety ;  but  upon  the  such,  and  the  effect  of  his  patent  is* 
whole,  perhaps  it  does  not  eo  beyon^  such,  that  without  the  license  of  the 
Seed  y.  Hiogins.  I  come  to  the  conclu-  original  patentees  of  Lakin  &  Khodes 
sion  that  tnis  act  of  Mr.  Piatt  is  not  an  it  would  not  be  competent  to  Mr.  Wain 
infringement.  to  have  the  benefit  of  ^is  invention 
*         ♦  •       ♦         *         *        »  until  the  patent  of  Lakin  &  Rhodes 

I  have  several  times,  and  purposely,  had  expired.  The  object  of  the  con- 
used  the  word  "  escapement,"  because  test  to  give  Mr.  Wain's  invention  this 
the  analogy  was  present  to  my  mind,  extendi  character  is  quite  plain,  be- 
There  are  escapements  for  clocks  and  cause  it  is  desired  to  take  it  out  of  the 
watches  almost  innumerable,  and  all  rule  which  has  been  applied  in  the 
of  them  must  have  a  very  great  resem-  case  in  the  House  of  Lords,  and  very 
blance,  and  yet  many  of  them  have  properly  applied,  and,  if  possible,  there- 
been  patented.  Everything  in  the  fore  to  give  it  the  character  of  having 
shape  of  an  escapement  must  ex  vi  ter-  accomplished  a  result  so  as  to  enable 
mini  consist  in  presenting  to  and  with-  the  inventor  to  say  that  the  means  for 
drawing  from  continuous  motion  some-  arriving  at  the  same  result,  though 
thing  which  arrests  or  allows  that  con-  different  in  form,  would  be  an  infringe- 
tinuous  motion.  That,  of  course,  is  ment  of  his  invention.  I  cannot  so 
what  is  here — the  presentation  and  take  it.  I  must  take  Mr.  Wain's  pat- 
withdrawing  of  a  known  instrument,  ent  as  being  specific  mechanism,  di- 
the  inclined  plane  and  pin  (I  am  taking  rected  to  a  certain  end  that  was  pre- 
theseto  be  known,  and  they  are  not  in  viously  well  known,  directed  to  facHi- 
question  before  me) ;  and  if  I  held  this  tate  a  certain  result  the  benefit  of 
to  be  an  evasion,  I  must  hold  every  which  had  long  been  discovered,  di- 
new  escapement  that  may  be  invented  rected  to  produce  in  a  more  simple  and 
for  a  cl<x^  or  a  watch  to  be  in  some  easy  manner  a  particular  operation  of 
kind  an  evasion  of  any  previous  patent  the  clutch-box,  which  was  it^f  only 
for  an  escapement.  a  means  to  an  end.     The  clutch- box  is 

(1)  1864.    Jan.  18.     The  defendants  the  proximate    means    of    making    a 
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fore  me,  and  *consideiing  the  whole  of  the  evidence,     [139 
I  am  convinced  that  the  machines  made  by  Clark  since  the 
agreement  are  not  made  according  to  Adie's  patent. 
*[His  Lordship  then  referred  to  the  judgment  of    [140 

p«nse  in  the  rotation  of  the  shaft.  The  I  have  anxiously  considered  this  case, 

mechanism  that  Mr.  Wain  describes  is  because  it  is  extremely  desirable  that 

the  proximate  means  of  making  the  when  a  beneficial  idea  has  been  started 

clutch- box  operate  for  the  purpose  of  by    one    man,    he    should    have    the 

making  a  break  in  the  rotation  of  the  benefit  of  his  invention,  and  that  it 

shaft,  It  is  therefore  nothing  more  than  should  not  be  curtailed  and  destroyed 

a  particular  means  for  effecting  a  given  by  another  man  simply  improving  upon 

result.     That  being  so,  I  cannot  but  that  idea ;  but  if  tne  idea  be  nothing 

think  that  in  patents  of  that  descrip-  more  than  a  discovery  of  a  road  to 

tion  the  doctrine  of  mechanical  equiva-  attain  a  particular  end,  it  does  not  at 

lents  is  not  by  any  means  applicable,  all  interfere  with  another  man  discover- 

The  thing  itself  is  nothing  more  than  ing  another  road  to  attain  to  that  end 

a  particular  agent  for  attaining  a  cer-  any  more  than  that  of  one  man  having 

tain  end,  and  if  Mr.  Wain  was  entitled  a  road  to  go  to  Brighton  by  Croydon 

to  a'  patent  for  the  particular  agency  interferes  .with  another  man  who  has  a 

by  wliich  he  effected  in  a  more  conve-  road  to  go  to  Brighton  by  Dorking, 

nient  manner  the  opening  and  shutting  They  are  the  roads  and  means  of  at« 

of  the  clutch-box,   any  person  is,  on  taining  the  end,  and   unless  you  can 

the  same  principle,  entitled  to  a  patent  prove  that  one  is  a  colorable  imitation 

for  the  means  of  effecting  the  same  re-  of  the  other,  or  lx)dily  incorporates  the 

suit,  provided  those  means  are  not  a  other  with  merely  an  addition,  it  is  im- 

colorable  evasion  of  Mr.  Wain's  pat-  possible  to  say  that  they  shall  not  be 

ent,  or  provided  those  means  do  not  coexistent  subjects  of  contemporaneous 

embody  Mr.  Wain's  patent  with  an  patents. 

improvement.       *        »       *       *  Now  that  is  the  conclusion  that  I 

I  have  already  said  a  word  or  two  c(5me  to  in  this  case.     I  am  sorry  to 

npon  what  I  believe  to  be  the  doctrine  find  these  inventions  in  collision,  but  I 

of  mechanical  agents,  and  I  entirely  am  bound  to  say  that  merit  is  due  to 

agree  in  the  conclusion  which  the  Vice-  the  second.     I  am  bound  also  to  say 

Chancellor  has  derived  from  the  deci-  that  the  invention  of  the  one  appears 

sion  of  the  House  of  Lords.     If  the  to  me  to  have  been  arrived  at  origi- 

invention   be  as    I    have  already  de-  nally  by  a  process  of  thought  in  which 

scribed,  nothing  more  than  a  particular  the  one  did  not  derive  assistance  from 

means  to  attain  to  a  given  result  which  the  knowledge  of  the  other.     I  must, 

is  perfectly  well  known,  then  you  can  however,  guard  myself  by  remarking 

no  more  say  that  the  invention  of  one  that  I  do  not  in  the  smallest  degree 

distinct  set  of  means  interferes  with  the  put  my  judgment  upon  what  Mr.  Piatt 

invention  of  another  than  you  could  say  has  sworn,  that  he  knew  nothing  of 

originally  that  there  ought  not  to  be  Wain's,  because  if  his  invention  was 

patents  for  the  inventions  of  distinct  capable  of  being  accurately  represented 

means  to  an  end.     I  would  illustrate  it  as  an  imitation  of  Wain's,  it  would  be 

familiarly  by  this  example.     If  we  sup-  no  less  an  imitation  or  an  embodiment 

pose  a  patent  for  a  ladder  to  go  down  a  in  the  eye  of  the  law,  if  at  the  time  of 

pit,  that  patent  may  be  made  to  compre-  making  his  invention  Mr.  Piatt  was 

nen(f  all  ladders,  whether  constructed  innocent'  of    any  knowledge    of    Mr. 

of  wood  or  of  iron,  or  of  hemp  or  of  Wain's  invention.     But  I  fiud  in  Piatt's 

wire,  but  if  another  man  invented  a  what  I  consider  to  be  the  elements  of 

mode  of  letting  men  down  the  pit  by  a  original  thouglit,  taking  the  materials 

rope  and  pulley,  it  would  be  impossible  before  him  and  combining  them  for  a 

to  say  that  the  one  means  of  attaining  particular  purpose.     I  find  in  Wain's 

that  particular  end  was  to  be  regarded  also    the    same    elements  of    original 

as  identical  with  or  comprehended  in  thought,  and  the  inventive  faculty  of 

the  other.  the  one  has  led  him  to  one  combina- 

*            *  •          *             *  tion,  and  the  inventive  faculty  of  the 

17  Eng.  Rep.  102 
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the  court  of  Appeal  in  Clark  v.  Adie  ("),  as  showing  that 
Clark's  clipper  was  superior  to  Adie's.] 

The  last  topic  urged  in  behalf  of  Adie  which  I  feel  it 
requisite  to  mention  was  the  suggestion  that  at  all  events 
Clark's  machines  were  made  in  imitation  of  Adie's.  If  by 
imitation  is  meant  external  similarity  or  resemblance  more 
or  less,  this  may  be  so  ;  but  this  must  of  necessity  be  so  in 
all  cases  where  machines  consist  of  a  combination  of  well- 
known  or  long-practised  mechanical  principles  or  mechanical 
contrivances.  And  whatever  may  be  the  similarity,  Clark's 
machine  is  no  more  an  imitation  of  Adie's  patented  inven- 
tion than  it  is  an  imitation  of  the  numerous  other  preceding 
machines  in  which  toothed  reciprocating  cutters  moved  by 
handles  were  used  for  the  purpose  of  shearing  superfluous 
hair. 

There  are  two  points,  and  two  only,  which  (apart  from 
the  arrangement  which  is  the  subject  of  the  patent  by  Adie) 
appear  to  present  an  appearance  of  novelty  in  Adie's  patent 
invention.  They  are  tne  parallel  endings  of  the  comb 
points,  and  the  under  plate  by  which  the  thickness  of  the 
machine  may  be  increased.  Neither  of  these  has,  as  ap- 
pears by  the  evidence,  been  adopted  by  Clark.  The  absence 
from  Clark's  machines  of  the  two  particulars  lastly  men- 
tioned is  apparent  to  ordinary  eyesight,  and  upon  the  best 
consideration  I  have  been  able  to  give  to  the  subject,  deal- 
ing with  the  question  of  fact,  which  is  the  only  question  be- 
fore me,  I  have  come  to  the  conclusion  that  the  machines 
made  by  Clark  since  the  date  of  agreement  are  neither  an 
141]  infringement  of  Adie's  patent  nor  *an  adoption  of 
the  improvement  for  which  that  patent  was  granted^  nor  an 
imitation  thereof.  The  surcharge  therefore  fails,  and  must 
be  disallowed. 

The  plaintiff  appealed,  and  the  appeal  came  on  to  be  heard 
on  the  10th  of  July,  1876. 

Sir  /.  Holker^  A.GF.,  Sir  H.  Jackson^  Q.C.,  and  Larcson^ 
for  the  plaintiff,  contended  that  Cliark's  horse-clippers  were 
made  according  to  Adie's  patent,  and  that  Clark  must 
account  for  the  profits.  He  cannot,  after  all  this  litigation, 
and  all  that  has  taken  place,  now  for  the  first  time  deny 
that  his  clippers  are  made  according  to  the  patent. 

Kay^  Q.C.,  Fry^  Q.C.,  Aston,  Q.C.,  and  Everiit,  for  the 

other  has  led  him  to  anotlier  combi-  law  as  Wain's.  I  must,  therefore, 
nation,  which  cannot,  in  my  opinion,  entirely  confirm  the  judgment  of  the 
be  confounded  with  the  first,  and  there-  Vice-Chancellor,  and  adopt  the  con- 
fore  I  cannot  hold  that  Piatt's  invention  elusion  at  which  he  has  arrived,  that 
is  in  any  matter  whatever  to  be  regard-  there  is  in  this  case  no  infringement, 
ed  as  the  same  thing  in  the  eye  of  the  (')  Law  Rep.,  10  Ch.,.667. 
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defendant,  said  that  the  horse-clippers  made  by  him  were 
not  within  Adie's  pdrent  according  to  its 'proper  construc- 
tion. It  must  be  construed  so  as  to  be  valid,  and  if  the 
construction  now  put  upon  it  was  true,  then  the  whole 
patent  was  void  for  want  of  novelty,  which  the  court  will 
strive  against.  As  evidence  of  this  we  propose  to  read  the 
specifications  of  certain  American  patents  for  clipping  in- 
struments, which  are  to  be  found  in  the  library  of  the 
Patent  Office. 

[This  evidence  was  objected  to,  but  allowed  to  be  read 
de  bene  esse.^ 

We  must  assume  that  the  plaintiflf  knew  of  this  specifica- 
tion. For  many  years  shearing  instruments  had  been  the 
subject  of  patents,  especially  in  America,  and  a  copy  of  a 
patent  in  the  British  Museum  has  been  held  to  be  notice  to 
every  one :  Hindmarch  on  Patents  ('). 

No  doubt,  as  a  general  rule,  a  licensee  cannot  dispute  the 
validity  of  the  patent,  and  we  do  not  use  the  evidence  for 
that  purpose  ;  but  if  the  plaintiff  puts  a  construction  upon 
his  patent  which  brings  the  machines  made  by  the  defen- 
dants within  the  patent,  then  the  patent  would  be  void  for 
want  of  novelty ;  the  court  will  therefore  not  put  that  con- 
struction upon  it.  The  defendant  is  not  to  account  for 
horse- clippers  generally,  but  only  for  those  within  the  patent, 
and  we  say  that  those  he  has  made  are  not  within  the 
specification  and  drawings. 

*July  18.  James,  L.  J.,  now  delivered  the  judgment  [142 
of  the  court  (James,  L.J.,  Mellish,  L.  J.,  and  Bag^allay,  J.  A). 
After  stating  the  facts  of  the  case  and  the  evidence  as  to 
the  similarity  of  the  instruments,  his  Lordship  stated  that 
the  court  had  come  to  the  conclusion  that  the  clippers  were 
absolutely  identical  in  design  and  construction,  Clark's  No.  2 
being  Adie's  improved  and  modified  in  some  details,  so  as 
to  move  and  work  more  easily.  His  Lordship  then  pro- 
ceeded :  This  is  met  by  the  defendant  in  this  way.  He 
says,  "True  it  is  that  if  the  machine,  the  horse-clipper  pro- 
duced by  the  plaintiff,  is  the  thin^  protected  by  the  patent — 
if  the  whole  of  that  is  the  invention — then  there  is  no  deny- 
ing that  Clark's  No.  2  is  an  imitation  of  Adie's,  and  no  douot 
Clark  for  a  long  time  acted  under  the  belief  that  Adie's 
clipi)er  in  its  entirety  was  so  patented,  and  that  explains 
the  acts  and  conduct  which  have  been  relied  oil  as  an  estop- 
pel; But  he  has  been  since  better  advised,  and  now  denies, 
that  the  patent  covers  the  whole  horse-clipper." 

And  the  way  that  is  made  out  is  by  producing  a  volume 

(1)  Page  108. 


812  CHANCERY  DIVISION.  [Vol  III. 

1876  Adie  V.  Clark.  C.A. 

deposited  in  the  Patent  Office  containing  descriptions  of 
American  patents,  and  also  some  prior  specifications  of 
English  patents. 

Of  course  it  is  said  that  as  licensee  it  is  not  competent  to 
the  defendant  to  dispute  the  validity  of  the  patent,  and  it  is 
admitted,  therefore,  that  the  documents  cannot  be  used 
directly  to  show  want  of  novelty.  But  they  are  made 
available  and  used  in  this  way.  A  licensee  is  entitled  to 
show  the  limits  of  the  patent,  and  that  he  is  outside  those 
limits.  And  in  construing  a  patent  this  is  always  to  be 
observed,  that  you  will  so  construe  it  as  that  it  shall  be  a 
valid  and  not  a  void  patent.  If  you  construe  this  patent 
one  way,  then  the  documents  produced  show  that  the  patent 
is  bad  for  want  of  novelty,  and  you  ought  therefore  to  con- 
strue it  so  as  to  protect  it  from  that  conclusion. 

The  counsel  for  the  plaintiff  objected  to  the  admissibility 
of  this  evidence,  but  as  it  had  been  admitted  and  acted  on 
by  the  Vice-Chancellor  we  admitted  it  de  bene  esse.  We 
think,  however,  that  we  ought  to  give  our  decision  on  the 
objection,  and  we  are  of  opinion  that  the  evidence  is  clearly 
inadmissible  for  the  purpose  of  construing  the  specification 
of  the  particular  patent  before  us. 

The  admissibility  was  put  on  some  expressions  in  the 
143]  judgment  *of  the  learned  judges  in  the  case  of  H'ot- 
man  v.  Wood{^\  relating  to  Trotman's  anchors.  They  are 
only  dicta,  because  no  such  evidence  was  acted  on  in  that 
case.  It  was  never  meant  by  the  learned  judges,  and  it 
cannot  be  eflfectually  contended,  that  there  is  any  principle 
to  be  applied  to  the  construction  of  specifications  which 
differs  from  that  applicable  to  the  construction  of  every 
written  instrument  whatever.  Of  course  in  ascertaining  the 
meaning  of  words  used,  you  endeavor  to  put  yourself  as 
much  as  possible  in  the  position  of  the  person  using  them. 
What  a  testator  knew  is  commonly  resorted  to  in  constru- 
ing his  will.  Facts  within  the  knowledge  of  both  the  parties 
to  a  written  contracfmay  be  very  material  in  understanding 
the  precise  meaning  of  the  expressions  used  by  them.  So, 
in  a  specification  which  is  addressed  by  a  naan  having 
knowledge  of  the  subject  to  people  having  also  knowledge 
of  the  subject,  or  to  that  portion  of  the  public  who  have  or 
may  have  an  interest  in  it — that  which  is  clearly  matter 
notorious  to  the  world  at  large — that  which  is  matter  within 
the  common  knowledge  of  the  trade  or  of  persons  conversant 
with  the  article,  may  be  resorted  to  for  the  purpose  of  limit- 
ing the  construction  of  a  specification  or  of  a  claim  in  it  to  this 

{«)  16  a  B.,  (N.S.),  479. 
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extent,  and  to  this  extefat  only.  You  assume  that  a  pat- 
entee would  not  be  so  absurd  as  to  claim  that  which  he 
knew,  and  that  which  he  knew  everybody  else  knew,  to  be 
old,  and  you  woiild,  if  possible,  avoid  that  absurdity,  if  by 
any  legitimate  construction  of  the  words  used  you  could 
do  so. 

But  this  is  a  very  different  thin^  from  construing  a  man's 
language  by  the  production  of  a  document  which,  so  far  as 
appears,  the  man  never  saw  or  heard  of — from  construing  a 
specification  and  claim  which  is  intended  for  the  informa- 
tion of  the  public  by  the  production  of  a  document  which, 
so  far  as  appears,  no  one  of  the  public  ever  saw  or  heard  of. 

As  used  in  this  case  it  was  not  used  really  for  the  purpose 
of  assisting  in  the  construction,  or  of  ascertaining  what  was 
meant  by  tne  patentee  in  the  language  he  used,  but  as  a  de- 
vice to  escape  from  the  clear  rule  which  prevents  a  licensee 
from  disputing  the  validity  of  the  patent.  What  was  really 
attempted  to  be  made  out  was  this :  A  great  part  of  that 
which  is  covered  by  the  patent  *is  old,  and  therefore  [144: 
bad  ;  some  little  part  is  new,  and  therefore  good  ;  the  court 
will  confine  the  patent  to  that  which  is  new  and  good.  That 
device  will  not  succeed.  A  licensee  cannot,  under  any  pre- 
tence whatever,  bring  his  licensor  ii^to  litigation  as  to  the 
novelty  of  any  part  of  the  patent. 

Independently  of  the  aid  to  the  construction  supposed  to 
be.  given  by  the  documents  which  were  so  produced,  and 
which  we  hold  to  be  inadmissible,  the  defendant  has  really 
no  case  whatever.  We  think  it  right  to  add  that,  in  our 
judgment,  the  admission  of  those  documents  would  not 
enable  us  to  limit  the  construction  of  the  claim  in  the  way 
suggested  by  the  defendant.  The  defendant's  suggestion  is, 
that  the  only  novelties  in  the  plaintiff's  instrument  are  the 
parallelism  of  the  comb  teeth  and  the  use  of  a  second  piece  of 
metal  to  alter  the  thickness  of  the  comb  plate.  It  is  difficult 
to  suppose  that  any  human  being  could  ever  have  seriously 
intended  to  patent  such  things  as  the  exact  parallelism  of 
the  teeth  of  a  comb  ;  or  the  suggestion  that  a  thing  might 
be  made  thicker,  if  desired,  by  placing  and  fastening  an  ad- 
ditional piece  under  it. 

We  certainly  could  not  depart  from  the  plain  words  of 
the  specification  to  attribute  a  meaning  so  absurd  to  the 
patentee.  To  hold  that  the  patent  is  good  for  that,  and 
that  only,  wonld  be  in  effect  to  hold,  at  the  instance  of  a 
licensee,  that  the  patent  is  good  for  nothing.  To  this  it  may 
be  added  that  the  parallelism  and  the  extra  piece  are  only 
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to  be  found  in  what  the  patentee  describes  as  details,  which 
he  expressly  says  may  be  altered. 

We  are  of  opinion  that  the  appellant,  the  plaintiff,  is  en- 
titled to  surcharge  the  defendant  with  all  tne  instruments 
known  as  Clark's  No.  2,  or  No.  1,  and  the  matter  will  go 
back  to  Chambers  with  a  declaration  to  that  effect. 

Having  regard  to  the  mode  in  which  the  matter  has  been 
controverted,  both  in  the  court  of  the  Vice-Chancellor  and 
here,  and  the  possible  prejudice  to  the  plaintiff  from  the 
decision  of  the  Vice-Chancellor,  we  think  it  right  to  add  that 
we  have  seen  no  reason  to  doubt  the  validity  of  the  plain- 
tiff's patent  as  a  patent  for  the  horse-clipper  described  in 
the  specifications,  and  the  drawings  thereto  annexed. 

We  have  thought  it  right  to  deal  with  and  dispose  of  the 
145]  case  as  *it  was  presented  in  the  court  below  and 
here ;  but  thei*e  is  a  question  which  it  is  sufficient  to  indicate, 
whether  the  defendant's  contention  is  not  precluded  by  the 
language  of  the  decree.  The  words  are,  "  that  an  account 
be  takeir  of  all  machines  or  apparatus  for  clipping  horses 
(if  any)  constructed  or  arranged  according  to  tne  said  inven- 
tion or  only  colorably  differing  from  the  machine  described 
in  the  specification  and  drawings  to  the  said  letters  patent, 
*&c.,  which  have  been  sojd  by  or  by  the  order  or  for  the 
profit  of  the  defendant,"*'  appartotly  assuming  and  implying 
that  the  machine  so  described  is  tlie  invention  protected  by 
the  patent  and  covered  by  the  decree. 

The  plaintiff  must  have  the  costs  here  and  in  the  courfc 
b'elow. 

Solicitor  for  plaintiff :  J.  H.  Johnson. 
Solicitor  for  defendant :  H.  Jarman. 


[8  Chancery  Division,  148.] 
V.C.M.,  May  16,  1876. 

148]  *Hatton  V.  May. 

[1875    H.     82.] 
Purchaae  of  an  Armvity — Con<iUional  LimUaiioH — Reatraini  <m  AUenation, 

A  testator  directed  his  trustees  to  purchase  out  of  his  residuary  estate  from  gor- 
ernraent  an  annuity  for  M.,  a  single  woman,  whq  was  not  to  be  entitled  to  elect  to 
receive  the  price  or  value  of  the  annuity  in  lieu  thereof,  and  he  directed  such  annuity 
to  be  paid  to  her  for  her  separate  use,  and  that  if  she  should  at  any  time  sell,  assign, 
incumoer,  or  in  anywise  dispose  of  or  anticipate  such  annuity,  or  any  part  thereof, 
the  same  should  cease  and  be  void,  and  should  sink  into  the  residue : 

Held,  that  M.  was  not  entitled  to  the  value  of  the  annuity,  but  that  the  annuity 
was  to  be  purchased  by  the  trustees,  and  held  by  them  to  pay  to  M.  until  ghe  should 
do  any  act  of  alienation. 
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Thomas  Macauley,  by  his  will,  dated  the  26th  of  July, 
1872,  gave  all  the  residue  and  remainder  of  his  propertv, 
estate,  and  effects  to  Gleorge  Hatton  an4  Sidney  omith, 
their  executors,  administrators,  and  assigns,  upon  trust  to 
convert  the  same  into  money,  and  to  purchase  thereout 
from  government  an  annuity  of  £100  sterling  for  Mary  Ann 
May  during  her  life,  and  which  he  gave  to  her  accordingly^ ; 
and  after  directing  three  other  annuities  to  be  purchased  in 
the  like  manner  for  each  of  his  three.daughters,  he  declared 
that  the  said  Mary  Ann  May  and  his  three  daughters  should 
not,  nor  should  either  of  them,  nor  should  their  personal 
representatives  respectively,  in  case  of  the  death  of  either  of 
them  before  such  purchase,  be  entitled  to  elect  to  receive 
the  price  or  value  of  the  said  annuity  in  lieu  of  it;  and  ho 
declared  that  all  and  every  the  annuities  given  by  his  will  to 
Mary  Ann  May  and  his  said  daughters  were  so  given  for 
their  sole  and  separate  benefit  and  disposal  as  tne  same 
should  be  from  time  to  time  payable  independently  and 
exclusively  of,  and  so  as  not  to  be  subject  to  the  control, 
debts,  or  engagements  of  any  husband,  and  to  be  paid  to 
the  respective  proper  hands  of  the  said  Mary  Ann  May  and 
his  saia  daughters  respectively,  and  their  respective  receipts 
given  when  and  as  the  same  respectively  became  due  and 
payable,  to  be  alone  and  only  proper  discharges  for  the 
same ;  and  he  expressly  declared  that  if  any  of  the  said 
annuitants  should  at  any  time  sell,  ^alien,  assign,  [149 
transfer,  incumber,  or  in  any  wise  dispose  of  or  anticipate 
the  said  respective  annuities,  or  any  part  thereof,  then  and 
in  such  cases  respectively,  and  immediately  thereupon,  the 
same  annuity  to  such  annuitant  should  cease,  determine, 
and  be  void,  and  should  sink  into  and  become  part  of  the 
residue  of  his  personal  estate  and  effects.  And  upon  fur- 
ther trust  that  nis  said  trustees  should  pay  all  the  residue 
of  his  trust  moneys,  aft^r  making  such  purchases  and  de- 
ductions as  aforesaid,  and  all  other  (if  any)  his  personal 
estate,  property,  and  effects,  unto  the  conductor  of  an 
orphan  asylum  therein  named,  to  be  applied  for  the  use  of 
such  asylum. 

By  a  codicil  to  -his  will  dated  the  26th  of  July,  18r2,  the 
testator  appointed  Mary  Ann  May  and  Sarah  Morgan  to  be 
trustees  and  executors  of  his  will  jointly  with  G.  Hattoa 
and  S.  Smith.  He  died  shortly  afterwards,  and  left  a  con- 
siderable amount  of  property  beyond  what  was  specifically 
bequeathed  by  his  will.  All  the  annuitants  were  alive. 
The  bill  was  filed  by  G.  Hatton,  S.  Smith,  and  Sarah  Mor- 
gan, against  Mary  Ann  May  for  the  administration  of  his 
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estate,  and  for  a  declaration  as  to  the  rights  of  Mary  Ann 
May  in  respect  of  her  annuity. 

The  defendant  Manr  Ann  May  had  required  her  co- 
executors,  the  plaintiffs,  to  pay  her  such  a  sum  as  would 
be  required  to  purchase  a  government  annuity  of  £100  for 
her  life,  but  the  plaintiffs  were  advised  that  it  was  doubtful 
whether  she  was  entitled  to  this  payment. 

JS.  Cutlery  for  the  plaintiffs :  It  has  frequently  been  de- 
cided that  an  annuity  may  be  given,  with  a  restriction 
against  alienation.  Where  there  is  a  gift  over,  by  a  direction 
that  the  annuity  shall  fall  into  the  residue,  that  is  eouiva- 
lent  to  a  gift  over  to  a  specified  person :  Lloyd  v.  Bran- 
ton  (*).  In  Shee  v.  Hale  (*)  a  condition  against  alienation 
by  an  annuitant  was  held  to  be  broken  by  taking  the  benefit 
of  the  Insolvent  Act.  Your  Lordship's  decision  in  Power, 
V.  Hayne  (")  goes  fully  to  the  extent  that  a  clause  restrict- 
ing alienation  may  be  validly  annexed  to  an  annuity  to  a 
150]  person  sui  juris  where  there  *is  a  gift  over.  That 
case  is,  no  doubt,  opposed  to  the  opinion  expressed  by  Vice- 
Chancellor  Kindersley  in  Day  v.  Day  (*)*  but  there  is  no 
doubt  that  your  Lordship's  opinion  is  in  conformity  with 
many  of  the  older  authorities.  The  principle  is  very 
clearly  laid  down  in  Woodmeston  v.  Walker  (*),  where  Lord 
Brougham  pointed  out  that  if  a  testator  was  desirous  to 
give  an  annuity  without  the  power  of  anticipation,  he  could 
only  do  so  by  declaring  that  the  act  of  alienation  should 
determine  the  interest  of  the  legatee  and  create  a  new  in- 
terest in  another.  There  can  be  no  doubt  what  the  intention 
of  the  testator  was  in  this  case,  and  to  allow  Mary  Ann  May 
to  take  an  actual  sum  of  money  sufficient  to  purchase  an 
annuity  which  she  may  at  once  spend,  leaving  herself  desti- 
tute for  the  future,  would  entirely  defeat  the  testator's  in- 
tention. 

Speedy  for  the  residuary  legatee:  The  case  of  AUen  v. 
Jackson  (*),  in  which  the  decision  of  Vice- Chancellor  Hall 
was  reversed  by  the  Appeal  Court,  confirms  the  view  taken 
by  your  Lordship  in  Power  v.  Hayne  ("),  and  decides  in 
effect  that  there  is  no  difference  in  substance  between  a  con- 
dition on  which  the  property  is  to  go  over- on  the  one  hand, 
and  an  alternative  limitation  on  the  other. 

J.  Pearson^  Q.C.,  ^nd  Byrne^  for  Mary  Ann  May:  The 
case  of  Power  v.  Hayne  does  not  apply,  as  the  gift  of  an 
annuity  was  in  that  case  preceded  by  a  life  interest,  and  the 

0)  8  Mer.,  108,  117.  (*)  1  Drew.,  669;  22  L.  J.  (Ch.),  878.  ' 

(«)  13  Ves.,  404.  (»)  2  Rues.  <&  Mv.,  197,  204. 

(»)  Law  Rep.,  8  Eq.,  262.  (•)  l-Ch.  D.,  899. 
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annuitant  died  in  the  lifetime  of  the- tenant  for  life,  without 
having  done  any  act  to  bring  into  operation  the  clause  re- 
straining alienation.  A  gift  in  the  form  of  that  in  the  pres- 
ent will  is  subject  to  a  different  rule  from  that  applicable  to 
a  limitation  until  bankruptcy  or  alienation.  Such  limita- 
tions are  valid,  whereas,  in  this  case,  there  is  an  absolute 
gift  in  the  iirst  instance,  which  cannot  afterwards  be  cut 
down:  Jioss  v.  Jioss{')\  Bradley  v.  Peixoto{*);  Mishton 
V.  Cobb  (").  In  Allen  v.  Jackson  liord  Justice  James  said  C) : 
*''The  gift  in  the  first  instance  is  expressed  as  a  gift  [151 
to  him  for  life,  with  a  condition  defeating  it,  which  may 
.  bring  it  within  some  of  the  cases,  and  perhaps  we  ought  not 
to  appear  to  overrule  them  without  more  necessity  for 
doing  so."  Therefore  his  Lordship  expressly  guarded  him- 
self against  overruling  those  cases  in  which  there  was  first 
an. absolute  gift,  but  that  case  belongs  to  a  class  which  have 
nothing  to  do  with  the  question.  In  Bayley  v.  Bishop  ('), 
a  direction  to  lay  but  money  in  a  joint  annuity  was  held  to 
be  an  absolute  bequest  of  money  to  the  legatee.  The  only 
effect  this  clause  can  have  is  to  prevent  the  annuitant 
from  disposing  of  the  capital  after  the  annuity  has  been 
purchased. 

[They  also  cited  Barnes  v.  Rowley  (*).] 

Mai/INS,  V.C:  The  cardinal  rule  in  construing  wills  is  to 
look  at  the  whole  of  a  will,  in  order  to  ascertain  the  inten-* 
tion  of  the  testator.  If  the  direction  to  the  trustees  to  pur- 
chase an  annuity  for  Mary  Ann  May  had  stood  alone,  it 
would,  according  to  the  authorities,  have  entitled  her  to  be 
paid  the  price  for  which  a  government  annuity  could  be  pur- 
chased ;  but  to  ascertain  whether  that  is  the  effect  of  the 
bequest,  you  must  look  at  the  whole  of  the  will,  and  if  you 
see  that  such  is  not  the  intention  of  the  testator,  but  that 
there  is  an  event  specified  upon  the  happening  of  which  the 
annuity  is  to  be  cut  short,  then  you  must  pay  the  amount 
to  the  annuitant  so  long  only  as  her  title  to  it  endures.  Bv 
the  first  clause  the  annuitant  gets  so  much  money  as  will 
buy  the  annuity,  but  the  testator  subsequently  shows  his 
anxiety  that  this  annual  sum  shall  be  a  personal  benefit  for 
her.  He  says  that  Mary  Ann  May,  and  each  of  his  three 
daughters,  ''shall  not,  nor  shall  either  of  them,  be  entitled 
to  elect  to  receive  the  price  or  value  of  the  annuity  in  lieu 
of  it ;"  but  notwithstanding  that,  it  has  been  argued  that 
the  annuitant  is  entitled  to  have  a  sum  of  money  \jx  lieu 

0)  1  Jac.  A  W.,  164.  if)  1  Ch.  D.,  404.     ' 

(«)  3  Ves.,  824.  C)  9  Ves.,  6. 

(»)  9  Sim.,  616.  («)  3  Ves.,  305. 

17  Eng.  Rep.  103 
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of  the  annuity.  Then  he  goes  on  to  direct  that  all  the  an- 
.nuities  given  by  his  will  "are  so  given  for  their  sole  and 
separate  benefit  and  disposal,  as  the  same  shall  be  from  time 
to  time  payable,  independently  and  exclusively  of  and  so  as 
152]  not  to  be-  subject  to  the  control,  debts,  or  *engage- 
mencs  of  any  husband  she  may  marry."  If  he  had  stopped 
there  it  would  have  been  like  the  case  of  WoodTJieston  v. 
Walker  (*).  It  would  have  been  a  gift  to  the  separate  use 
of  each  annuitant,  and  Maiy  Ann  May  might  simply  have 
elected  to  take  the  money ;  but  then,  in  order  to  carry  his 
intention  into  effect  more  fully,  he  declares  '*that  if  any  of 
the  said  annuitants  shall  at  any  time  sell,  alien,  assign, 
transfer,  incumber,  or  in  anywise  dispose  of  or  anticipate 
the  said  respective  annuities,  or  any  part  thereof,  then  and 
in  such  cases  respectively,  and  immediately  thereupon,  the 
same  annuity  to  such  annuitant  shall  cease,  determine,  and 
be  void,  and  shall  sjnk  into  and  become  part  of  the  residue 
of  my  personal  estate  and  effects."  Now,  therefore,  he  has 
commenced  by  giving  an  absolute  annuity,  but  he  has  de- 
clared she  shall  not  take  it  if  she  aliens,  assigns,  transfers, 
incumbers,  or  in  anywise  disposes  of  it,  and  if  -she  does, 
then  it  is  to  be  void  and  to  sink  into  the  residue. 

This  is  clearly  settled,  that  if  you  give  an  annuity  till  the 
happening  of  any  specified  event,  that  is  the  measure  of  its 
limitation.  It  may  be  cut  short  by  a  conditional  limitation 
which  abridges  the  estate.  That  is  distinctly  laid  down  in 
Pearne  ('),  where  the  diflference  is  stated  between  a  con- 
tingent remainder  and  a  conditional  limitation,  so  that  the 
gift  is  to  her  for  life,  and  if  she  does  certain  acts,  then  the 
interest  is  to  be  cut  short.  That  is  a  conditional  limitation, 
that  in  case  she  alienates  the  annuity  it  is  to  be  void  and  to 
go  over.  What  sort  of  law  is  it,  then,  which  says  that  a 
testator  has  no  power  to  prevent  an  annuitant  from  having 
a  power  of  alienation  ?  The  case  of  Shee  v.  Hale  (*),  which 
is  not  by  any  means  the  first  case  laying  down  the  rule,  was 
a  bequest  ox  an  annuity  with  a  condition  that  it  should  fall 
into  the  residue  upon  alienation  or  insolvency,  and  the  con- 
dition was  held  to  be  broken  in  taking  the  benefit  of  the 
Insolvent  Act,  and  the  annuity  was  forfeited. 

That  rule  having  been  solemnly  settled,  I  have  always 
relied  upon  it  as  one  of  thef  fixed  principles  of  the  law,  and 
I  have  never  known  it  questioned. 

Now,  this  case  is  not  a  new  one.  The  point  was  argued  in 
153]  -D«y  *v.  Day  (*).     I  need  not  say  that  I  entertain  the 

(>)  2  Ru88.  A  My.,  197.  (»)  18  Ves.,  404. 

(«)  Page  10,  note  h.  (*)  1  Drew.,  569, 
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highest  respect  for  the  decisions  of  my  learned  predecessor, 
bat  that  case  was producedin  argument  in  the  case  of  Power 
V.  Hayne  (*),  and  having  carefully  looked  into  the  case  and 
fully  considered  the  judgment,  and  delayed  giving  my  de- 
cision, I  deliberately  came  to  the  conclusion  that  I  could 
not  follow  it,  because*!  thought  that  if  the  trustees  had  paid 
over  the  value  of  the  annuity  to  Charles  Day,  and  he  had 
afterwards  become  bankrupt,  they  could  have  no  answer 
whatever  to  the  persons  entitled  und'er  the  gift  over.  The 
views  I  then  expressed  are  to  my  mind  conclusive.  That 
case  decides  that  j^ou  can  give  an  annuity  with  a  provision 
for  its  going  over  m  case  or  alienation. 

The  will  says  there  is  an  annuity  to  be  purchased,  which 
is  to  be  paid  to  Mary  Ann  May  for  her  separate  use,  and  if 
she  commits  any  act  of  alienation  it  is  to  fall  into  the  residue. 
What  is  the  dimculty  of  carrying  that  direction  into  effect? 
My  attention  was  drawn  to  the  case  of  Woodmeston  v. 
Walker  (*)  by  Mr.  Cutler,  in  which  the  very  same  question 
arose.  It  is  a  case  I  well  remember,  for  I  heard  all  the  ar- 
guments in  it,  and  they  made  considerable  impression  upon 
me  at  the  time.  The  case  was  this :  a  testator  directed  that 
one-third  of  his  residuary  estate  should  be  invested  in  the 
purchase  of  an  annuity  for  the  life  of  his  sister,  who  was 
unmarried,  and  this  annuity  he  gave  to  her  separate  use 
and  independently  of  any  husband  she  might  marry,  and 
without  power  to  sell  or  assign  the  same  by  anticipation. 
The  Master  of  the  Rolls,  Sir.  J.  Leach,  refused  to  order  pay- 
ment to  the  legatee  of  the  price  which  would  be  paid  for  the 
annuity,  on  the  ground  that  the  restraint  against  alienation 
would  be  valid  in  case  of  future  coverture.  That  decision 
was  reversed  by  Lord  Brougham,  who  said  (") :  * '  If  a  testa- 
tor be  desirous  to  give  an  annuity  without  the  power  of  an- 
ticipation, he  can  only  do  so  by  declaring  that  the  act  of 
alienation  shall  determine  the  interest  of  the  legatee  and 
create  a  new  interest  in  another.  There  is  no  gift  over  in  the 
present  case,  which  is  that  of  a  mere  naked  prohibition,  not 
guarded  by  any  clause  of  forfeiture."  He  also  previously 
says,  ^'  Where  the  subject  is  a  jjersonal  chattel,  it  is  impos- 
sible so  to  tie  up  the  use  and  enjoyment  *of  it  as  to  [154 
create  in  the  donee  a  life  estate  which  he  may  not  alien. 
Although  the  objeot  may  be  atlafned  indirectly,  in  a  man- 
ner consistent  with  the  known  rules  of  law,  by  annexing  to 
the  gift  a.forfeiture  or  defeasance  on  the  happening  of  a  par- 
ticular event,  or  on  a  particular  act  being  done  .  .  .  and 
upon  the  happening  of  the  event  or  the  doing  of  the  act  a 

(>)  Law  Rep.,  8  Eq.,  262.       («)  2  Buss.  A  My.,  197.       («)  2  Russ.  <!k  My.,  204, 
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new  and  distinct  estate  accrues  to  a  diflFerent  individual." 
That  is  exactly  what  tliis  testator  has  done.  The  annuitant 
is  not  to  have  the  right  to  take  money  instead  of  the  annuity, 
and  it  is  to  be  inalienable.  Notliing  can  be  better,  expressed 
or  more  consonant  with  every  rule  of  law.  The  cases  cited 
by  Mr.  Pearson,  such  as  Barnes  v.  Rowley  (*)  and  Bayley 
V.  Bishop  (■),  where  property  was  given  absolutely,  have 
nothing  to  do  with  this  question.  Such  was  the  case  of 
Bradley  \^.  Peixoto(^)\  There  the  words  were,  "I  give  to 
my  son  the  dividends  arising  from  £1,620  Bank  Stock  for  his 
support  during  his  life,  but  at  his  decease  the  bank  stock  to 
devolve  to  his  heirs,  executors,  administrators,  and  as- 
signs"; and  he  went  on  to  say  that  if  his  son  attempted  to 
dispose  of  the  principal  such  attempt  should  exclude  him 
from  any  benefit  in  his  will,  and  he  should  forfeit  the  whole 
of  his  share,  principal  and  interest,  wliich  should  be  divided 
among  his  other  children.  •  The  son  filed  a  bill  that  he 
might  be  declared  entitled  to  the  bank  stock  absolutely. 
The  Master  of  the  Rolls  said  it  was  laid  down  as  a  rule  long 
established,  that  where  there  is  a  gift,  with  a  condition  in- 
consistent with  and  repugnant  to  such  gift,  the  condition 
was  wholly  void.  He  considered  that  the  condition  in  that 
case  was  inconsistent  with  the  interest  given  to  the  legatee 
in  the  stock,  and  was  therefore  void.  No  wonder  that  was 
held  to  be  void  ;  if  this  were  a  gift  to  Mary  Ann  May  abso- 
lutely I  should  say  the  same. 

I  think  the  whole  case  was  decided  by  me  in  Power  v. 
Hayne  {*)  in  a  manner  I  am  still  quite  satisfied  with.  I  de- 
cided that  case  after  much  consideration.  The  arguments 
were  heard  on  the  7th  of  May,  and  I  took  till  the  28th  be- 
fore I  delivered  my  judgment,  and  during  that  time,  as  my 
habit  is,  I  looked  into  all  the  cases  cited.  My  decision, 
therefore,  was  the  result  of  careful  investigation  of  the 
authorities,  and  I  desire  to  be  understood  as  adhering, 
155]  *to  that  decision,-  and  repeating  the  rule  of  law  I 
there  laid  down,  that  in  the  case  of  gift  to  a  tenant  for  life, 
either  to  A.  until  a  certain  event  should  happen  or  for  a 
whole  life,  with  a  proviso  that  it  shall  cease  on  the  happen- 
ing of  a  particular  event,  the  restriction  is  clearly  effectual. 

If  there  could  have  been  any  doubt  in  this  case  it  is  re- 
moved by  Allen  v.  Jackson  (*).  That  is,  to  my  mind,  com- 
pletely in  accordance  with  the  rules  I  have  laid  down. 
There  a  testatrix  gave  the  income  of  certain  property  to  her 

0)  8  Ves.,  305.  {*)  Law  Rep.,  8  Eq.,  262. 

(«)  9  Vea.,  6.  C)  1  Ch.  D.,  3U9. 

(»)  3  Ves.,  324. 
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niece  and  her  niece's  husband  during  their  joint  lives,  and 
to  tlie  soi'vivor  during  his  or  her  life,  with  a  proviso  that  if. 
the  husband  survived  his  wife  and  married  again  the  prop- 
erty should  go  over.  The  husband  survived  his  wife  and 
married  again.  It  was  there  held  that  this  was  a  limitation 
to  the  husband  while  remaining  a  widower,  that  the  pro- 
viso was  valid,  and  upon  the  Jiusband  marrying  again  the 
gift  over  took  effect. 

I  should  take  the  present  case  to  be  a  conditional  limita- 
tion cutting  short  the  first  gift.  Mary  Ann  May  is  not  to 
take  the  annuity  in  money  and  is  not  to  alienate.  Mr. 
Pearson's  construction  would  entitle  her  to  take  the  whole, 
so  that  she  might  spend  the  money  the  day  after  receiving 
it,  leaving  nothing  for  her  support  during  the  remainder  of 
her  life. 

My  opinion  is  that  she  is  entitled  to  the  annuity  only  for 
her  life,  or  until  alienation. 

The  decree  will  be  that  an  annuity  is  to  be  purchased  for 
Mary  Ann  May  in  the  names  of  the  trustees,  and  to  be  paid 
to  her  for  life  or  until  she  shall  alien,  assign,  transfer^  in- 
cumber, or  in  anywise  dispose  of  or  anticipate  the  said  an- 
nuity, or  any  part  thereof. 

Solicitors  for  all  parties :  BovMon  &  Sons. 


[8  Chancery  Division,  156.] 
V.C.M.,  May  20,  1876. 

*In  re  Brown  and  Sibly's  Contract.        [156 

Appointment — Remoteness — General  Devise — Trust  Estates, 

By  roarrifl^  settlement,  dated  in  1821,  real  estate  was  conveyed  to  trustees  to  the 
use  of  the  settlor,  W.  M.,  for  life,  and  after  his  death  to  the  use  of  all  or  any  exclu- 
sively, of  the  children,  grandchildren,  or  other  issue  of  W.  M.  (to  be  born  before 
the  appointment  was  made),  as  he  should  by  deed  or  will  appoint,  and  in  default,  to 
•  the  uses  therein  declared.  By  will,  dated  in  1867,  W.  M.  appointed  the  estate  to  his 
son  W.  E.  M.  in  fee,  but  in  case  he  should  have  no  child  who  should  attain  twenty- 
one,  then  to  the  settlor's  grandson  W.  M.  B.  in  fee  : 

Held,  that  the  executory  gift  over  to  W.  M.  B.  was  void  for  remoteness. 

Trust  estates  held  to  pass  under  a  general  devise  notwithstanding  a  charge  of 
l^acies ;  the  devise  passing  all  the  real  estate  vested  in  the  testator  whether  on 
trust  or  benelicially,  and  the  chaise  affecting  only  such  estate  as  belongs  to  him 
beneficially. 

This  was  a  summons  under  sect.  9  of  the  Vendor  and 
Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  raising  two  ques- 
tions of  title.  The  summons  was  adjourned  into  court  for 
argument: 

JBy  an  indenture  of  settlement  dated  the  10th  of  Novem- 
ber, 1821,  made  upon  the  marriage  of  William  Metford  and 
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Mary  Eliza  Anderdon,  certain  freehold  property  was  con- 
.veyed  to  P.  Anderdon,  W.  P.  Anderdon,  J.  M.  Charten, 
and  Joseph  Metford,  to  hold  the  same  to  the  use  of  W. 
Metford  for  life,  and  after  his  decease  to  the  use  of  M.  K 
Anderdon  for  her  life ;  and  after  the  decease  -of  the  sarri- 
vor,  to  the  use  of  all  or  any  one  or  more  exclusively  of  the 
children,  grandchildren,  or  other  issue  of  W.  Metford, 
either  by  M.  E.  Anderdon  his  intended  wife,  or  by  any  fu- 
ture wife  or  wives  (such  grandchildren  or  other  issue  to  be 
born  before  such  appointment  as  thereinafter  mentioned 
should  be  made  to  him,  her,  or  them  respectively)  in  such 
manner  and  form,  and  if  more  than  one,  in  such  shares  and 
proportions,  and  for  such  estate  or  estates,  interest  or  inter- 
ests as  therein  mentioned,  and  with  such  limitations  over, 
and  to  be  vested  at  such  age  or  ages,  day  or  days,  and  upon 
such  contingencies,  and  under  and  subject  to  such  condi- 
tions and  restrictions,  and  generally  in  such  manner  in  all 
respects  as  the  said  William  Metford  at  any  time  or  times, 
15 1  ]  or  from  time  to  *time,  during  his  life  by  any  deed  or 
deeds,  or  by  his  last  will  and  testament,  or  any  codicil  or 
codicils  thereto,  should  direct,  limit,  or  api)oint ;  and  in  de- 
fault of  such  direction,  limitation  or  appointment,  to  the 
use  of  the  child,  if  only  one,  or  if  more  than  one,  then  all 
and  every  the  children  of  the  said  W.  Metford,  either  by 
M.  E.  Anderdon  or  any  future  wife  or  wives,  equally  to  be 
divided  between  them,  if  more  than  one,  as  tenants  m  com- 
mon and  not  as  joint  tenants,  and  the  heirs  of  the  body 
lawfully  issuing. 

By  the  same  settlement  certain  copyholds  were  cove- 
nanted to  be  surrendered  to  the  use  or  the  trustees,  their 
heirs  and  assigns,  to  hold  the  same  to  the  uses,  &c.,  therein- 
before declared  concerning  the  freeholds,  or  as  near  thereto 
as  the  different  tenure  would  permit. 

Mrs.  Metford  had  three. children,  a  son  and  two  daugh-. 
ters;  one  of  the  daughters  married  R.  G.  Badcock,  and 
died  leaving  a  son^  William  Metford  Badcock. 

W.  Metford  made  his  will  on  the  27th  of  June,  1867,  and 
thereby,  in  exercise  of  the  power  contained  in  the  settle- 
ment, appointed,  gave,  and  devised  the  property  therein 
comprisea  unto  and  to  the  use  of  his  son  William  Ellis  Met- 
ford, his  heirs  and  assigns,  forever;  and  the  testator  pro- 
ceeded as  follows:  *' And  I  do  hereby  request  that  in  case 
mv  said  son  W.  B.  Metford  shall  have  no  child  or  children 
who  shall  attain  the  age  of  twenty-one  years,  that  he,  the 
said  W.  E.  Metford,  shall  and  will,  by  deed  or  will,  grant, 
appointor  devise  that  either  the  said  lands  and  heredita- 
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nients  situate  at  Burlescombe,  or  the  said  customary  or 
copyhold  hereditaments  at  Taunton  shall,  after  the  decease 
of  the  said  W.  E.  Metford  and  Caroline  Metford  his  wife, 
go,  remain,  and  be  unto  and  to  the  use  of  W.  Metford  Bad- 
cock,  the  son  of  my  daughter  Eliza  Julia  Badcock,  his  heirs 
and  assigns  forever." 

The  testator  died  in  February,  1868. 

In  1878  W.  E.  Metford  sold  a  portion  of  the  property 
comprised  in  the  before-mentioned  settlement  ^o  Mr,  Brown, 
who  subsequently  entered  into  a  contract  with  Mr.  Sibly  to 
sell  a  part  of  the*  property  so  purchased  by  him ;  and  a 
question  had  arisen  as  to  whether  W.  E.  Metford  had 
an  absolute  fee  simple  in  the  estate,  and  could  make  a 
good  title  thereto  without  the  concurrence  of  W.  Metford 
Badcock. 

*  Joshua  Williams  y  Q.C.,  and  Ingle  Joyce^  for  the  [158 
vendor :  The  executory  devise  by  the  will  of  W.  Metiord, 
in  favor  of  W.  M.  Badcpck,  is  void,  as  being  in  contraven- 
tion of  the  rule  against  perpetuities.  So  far  as  this  rule  is 
concerned,  the  execution  of  the  power  by  the  will  must  be 
read  as  if  the  devise  had  been  contained  m  the  settlement  of 
November,  1821.  The  property  was  tied  up  from  the  date 
of  that  settlement.  W.  M.  Badcock  was  not  then  living, 
but  was  born  between  thirty  and  forty  years  afterwards ; 
and  the  gift  over  is  one  which  mav  not  take  effect  until 
twenty-one  years  after  the  death  of  W.  E.  Metford,  a  per- 
son unborn  at  the  date  of  the  settlement,  in  favor  of  another 
person  also  unborn  at  the  date  of  the  settlement.  Such  a 
gift  is  clearly  void,  and  the  gift  to  W.  M.  Badcock  being 
invalid,  W.  E.  Metford  is  absolutely  entitled  in  fee  to  the 
appointed  property :  In  re  Edmondson^s  Estate  Q) ;  Stuart 
V.  CockereUi^y, 

Dunning^  for  the  purchaser :  The  power  to  appoint  in 
favor  of  issue  is  limited  to  issue  coming  into  existence  dur- 
ing the  settlor's  life;  and  he  has  appointed  to  his  son  in 
fee,  with  an  executory  gift  over  in  a  certain  event  to  a 
grandson,  who  was  in  existence  at  the  death  of  the  settlor. 
The  grandson  was  an  object  of  the  power,  and  is  competent 
to  take,  and,  under  8  &  9  Vict.  c.  106,  to  dispose  of,  the 
contingent  estate  given  to  him.  In  short,  the  gift  over  is  in 
favor  of  a  person  ascertained  within  due  limits,  and  com- 
petent to  deal  with  the  estate  given  to  him. 

This  makes  the  case  identical  with  that  suggested  in  Oil- 
bertson  v.  Richards  (') ;   and  although  that  case  was  af- 

0)  Law  Rep..  6  Eq.,  889.  («)  4  H.  A  N.,  277,  297,  298. 

(«)  Law  Rep.,  7  Eq.,  868;  6  Ch.,  718. 
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firmed  in  the  Exchequer  Chamber  (*)  upon  another  ground, 
yet  the  court  expressly  stated  that  there  may  be  consider- 
able doubt  whether  the  rule  as  to  perpetuities  applies  to  a 
case  where  the  person  to  take  is  ascertained  within  due  lim- 
its. The  case  of  Avern  v.  Lloyd  {^)  proceeded  upon  the 
same  ground  ;  and  the  Court  of  Appeal  in  Stuart  v.  Cock- 
erell  (*)  decided  the  question  upon  tne  sole  ground  that  the 
intention  of  the  testator  was  to  create  a  class  consisting 
159]  *of  persons  who  were  only  to  be  ascertained  at  a  time 
too  remote,  and  abstained  from  giving  any  opinion  upon 
what  would  have  been  the  case  if  the  class  had  been  ascer- 
tainable and  ascertained  at  a  time  within  the  limits  allowed 
by  the  rule  against  perpetuities. 

Malins,  V.C.:  The  point  I  have  to  decide  under  this 
settlement  is  free  from  doubt.  The  law  is  settled,  that 
where  a  person  takes  property  by  virtue  of  the  execution  of 
a  special  or  limited  power  of  appointment,  he  takes  directly 
under  the  instrument  creating  the  power.  Consequently, 
when  W.  Metford  made  his  will,  ft  was  the  same  as  if  the 
words  he  there  used  had  formed  part  of  the  settlement,  and 
as  if  the  property  had  been  conveyed  by  that  settlement  to 
trustees  to  the  use  of  himself  for  life,  with  remainder  to  the 
use  of  his  (unborn)  son  in  fee,  with  a  direction  that  in  case 
his  son  should  have  no  child  who  should  attain  twenty  one, 
then  that  the  estate  should,  after  the  son's  death,  go  over  to 
the  settlor's  grandson  in  fee.  •  That  is  an  attempt  to  make 
the  property  inalienable  for  a  period  which  might  extend  to 
twenty-one  years  after  the  determination  of  the  life  of  a  per- 
son not  in  being  at  the  date  of  the  settlement.  The  law  does 
not  allow  a  man  to  tie  up  property  for  longer  than  a  life  or 
lives  in  being  and  twenty-one  years ;  and  this  is  clearly  an 
attempt  to  do  what  is  contrary  to  the  law. 

I  need  not  do  more  than  refer  to  my  decision  in  Stuart  v. 
CockereU  ('),  afterwards  affirmed  on  appeal,  which  shows 
that  the  law  is  as  I  have  stated  it.  My  opinion,  therefore, 
is  that  the  appointment  by  the  testator  to  his  son  in  fee  is 
good,  and  the  attempt  to  give  the  estate  over  is  void.  It  is 
precisely  the  same  as  if  a  man  were  to  give  property  to  his 
son  for  life^  and  after  his  decease  to  his  son's  children,  as 
tenants  in  common  in  fee,  with  a  proviso  that  if  any  of  the 
children  should  die  under  twenty-five  the  property-  should 
go  over.  In  that  case  the  proviso  carrying  over  the  shares 
would  be  void.  The  gift  to  the  son  in  fee  is  therefore  good, 
and  the  executory  devise  over  is  void. 

The  second  question  arose  thus :   The  four  trustees  of  the 

(')  5  H.  &,  N.,  463.         C)  Law  Kep.,  6  Eq.,  383.         («)  Law  Rep.,  5  Ch.,  718. 
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Settlement  *of  1821  were  admitted  to  the  copyholds,  [160 
and  W.  P.  Anderdon  was  the  survivor  of  the  four.  He 
made  his  will,  dated  the  21st  of  ^October,  1867,  not  contain- 
ing any  express  devise  of  trust  estates,  but -commencing, 
"My  property  which  is  not  under  settlement  I  give  and  be- 
queath as  follows;"  and  after  numerous  specific  and  pecu- 
niary legacies,  "the  rest  and  residue  of  my  unsettled 
Sroperty,  I  bequeath  to  my  great  nephew  J.  E.  Anderdon. 
[y  settled  property  to  be  disposed  as  follows  after  the  death 
of  my  wife ;"  and  after  other  legacies,  "my  freehold  house 
at  Bath  I  bequeath  to  my  great  niece,  Blanche  Simmons, 
and  to  my  great  nephew  J.  E.  Anderdon  I  give  all  the  rest 
and  residue  of  my  settled  propei-ty."  And  the  question 
was,  whether  the  copyholds  vested  in  the  testator  as  the 
surviving  trustee  of  the  settlement  of  the  10th  of  November, 
1821,  passed  to  J.  E.  Anderdon  under  the  gift  of  "  the  resi- 
due of  my  unsettled  property,"  or  descended  to  the  heir  of 
W.  P.  Anderdon  according  to  the  custom  of  the  manor. 

Joshua  Williams^  Q.C.,  and  Ingle  Joyce^  for  the  vendor: 
The  rule  is  laid  down  by  Lord  Eldon  in  Lord  Braybroke  v. 
laskip  (*),  that  trust  estates  will  pass  under  a  general  devise, 
unless  it  can  be  collected  from  expressions  in  the  will  or  the 
purposes  or  objects  of  the  testator  that  he  did  not  mean 
them  to  pass,  and  there*  is  no  expression  in  this  will  to  lead 
to  such  a  conclusion. 

The  rule  was  followed  in  In  re  Stevens's  Will  ('),  and  was 
approved  of  by  your  Lordship  in  Martin  v.  Laverton  (*). 

Dunning^  for  the  purchaser:  Whatever  passed  to  J.  E. 
Anderdon  under  the  gift  of  "the  residue  of  my  unsettled 
property  "was  charged  with  the  payment  of  all  the  pecu- 
niary legacies  which  preceded  that  gift  to  him  :  Greville  v. 
Browne  (*),  and  Gyetiv.  Williams  (').  A  general  devise  will 
carry  trust  or  mortgage  estates  unless  the  disposition  of  the 
property  made  by  the  testator  is  such  as  to  show  that  he  is 
dealing  only  with  that  which  belongs  to  him  beneficially  ;  a 
charge  of  debts  or  legacies  shows  that  there  is  no  intention 
to  deal  with  *  trust  estates,  and  prevents  the  court  [161 
from  holding  that  such  estates  pass  under  a  general  devise : 
Doe  V.  Lightfoot  {*) ;  Hoe  v.  Heade  (') ;  Lord  Braybroke  v. 
Inskip{')\  Ex  parte  Morgan  {^)\  Dimes  y.  Grand  Junction 
Canal  Company^).  The  case  of  In  re  Stevens's  Will{*) 
was  not  a  devise  of  trust  estates,  but  of  a  mortgaged  estate, 

(»)  8  Ves.,  417.  («)  8  M.  4  W.,  653. 

(«)  Law  Rep.,  6  Eq.,  697.  (')  8  T.  R.,  118. 

(»)  Law  Rep.,  9  Eq.,  668.  («)  10  Ves.,  101. 

(*)  7  H.  L.  C,  689.  (»)  9  Q.  B.,  469. 
(»)  2  J.  A  H.,  429. 

17  Eng.  Kep.  104 
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the  mortgage  being  a  sabsisting  beneficial  interest,  and  the 
Vice-Chancellor  himself  treated  it  as  a  case  in  which  mort- 
gage estates  might  be  held  to  pass,  whilst  trust  estates  would 
not  pass.  The  latest  authority  on  the  subject  is  In  re  Pojak- 
man  and  Moss  (*),  which  clearly  recognizes  that  the  ques- 
tion is  one  of  intention,  to  be  gathered  from  the  whole  will. 
In  the  present  case,  the  particular  frame  and  wording  of  the 
will  point  exclusively  to  property  in  which  the  testator  was 
beneficially  interested ;  at  any  rate  there  cannot  be  imputed 
to  him  an  intention  to  charge  trust  estates  with  the  payment 
of  his  legacies,  or  to  include  trust  estates  which  were  so 
charged  in  the  gift  to  his  great  nephew. 

Malins,  V.U.:  Notwithstanding  the  decision  of  the 
Master  of  the  Rolls  in  the  recent  case  otJn  re  Packman  and 
MosSy  I  must  say  that,  in  my  opinion,  the  inclination  of 
modern  times  is  to  hold  that  the  legal  estate  in  trust  prop- 
erty passes  by  a  general  devise.  It  is  clear  that  if.  a  man 
gives  all  his  real  estate,  his  trust  estates  will  pass.  Then  if 
another  man  says,  "I  give  all  my  real  estate,  charged  with 
the  payment  of  debts  and  legacies,"  what  impropriety  is 
there  in  saying  that  the  trust  estates  will  passi  The  ra- 
tional and  convenient  course  is  to  say  that  trust  estates 
pass,  but  that  the  charge  affects  those  estates  only  which 
Delong  to  the  testator  beneficially;  The  substance  of  the 
decision  in  Lord  Brayhrdke  v.  inskip  is  that  trust  estates 
pass  by  a  geneml  devise,  and  the  decision  of  Vice-Chancellor 
Griflfard  in  In  re  Stevens^ s  Will  is  consistent  with  that  view 
of  the  case.  There  the  testatrix  directed  her  just  debts  to 
be  paid.  She  then  gave  pecuniary  legacies,  and  gave  all  the 
16^]  *rest,  residue,  and  remainder  of  her  real  and  per- 
sonal estate  and  effects  to  Jane  Tozer  for  her  own  absolute 
use  and  benefit.  The  Vice-Chancellor  said  that  was  not  the 
case  of  a  mere  trust  estate,  but  of  the  legal  estate  in  a  mort- 
gage, the  beneficial  interest  in  which  mortgage  was  vested 
in  the  testatrix.  The  charge  of  legacies  was  the  point  in- 
sisted on  as  being  a  reason  why  the  legal  estate  in  the 
mortgaged  property  should  not  pass.  ^  The  modern  authori- 
ties had  extended  the  cases  in  which'  the  legal  estate  in  a 
mortgage  had  been  held  to  bass,  and  in  the  case  before  him 
he  was  of  opinion  that,  subject  to  the  debts  and  legacies, 
there  was  an  absolute  gift  to  Jane  Tozer.  He  then  went  on 
to  say :  ^*  I  do  not  hesitate  to  say  that  in  a  case  such  as  this, 
good  sense  and  convenience  require  that  a  beneficial  gift 
should  carry  the  legal  estate  in  a  mortgage  as  an  incident, 
and  a  useful  and  necessary  incident,  to  the  beneficial  owner- 

(')  1  Ch.  D.,  214. 
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ship."  I  entirely  agree  with  those  observations  of  the 
Vice-Chancellor.  I  quite  agree  that  if  a  man  makes  a  devise 
of  property  to  A.  for  life,  and  afterwards  to  another  person, 
then  it  is  quite  clear  he  is  only  dealing  with  that  which  is 
his  own  both  in  law  and  in  eq^uity.  Tbat  was  the  true 
ground  of  my  decision  in  Martin  v.  Laverton  (').  There 
the  testati'ix  devised  and  bequeathed  all  the  residue  of  her 

Sroperty,  of  whatever  description,  which  she  had  power  to 
ispose  of.  The  testatrix  was  mortgagee  in  fee  of  an  estate 
which  was  subsequently  sold  under  a  power  in  the  mort- 
gage deed,  and  I  decided  that  the  legal  estate  in  the  mort- 
gaged property  descended  to  the  heir-at-law.  In  that  case  I 
said  that  m  Lord,  Braybroke  v.  Inskip  (*)  it  was  laid  down 
that  the  rule  always  now  is,  that  a  general  devise  will  pass 
the  legal  estate  in  mortgage  or  trust  estates,  provided  the 
trusts  or  objects  of  the  trusts  are  not  inconsistent  with  their 
passing.  Tne  Master  of  the  Rolls  said  in  In  re  Packraan 
and  moss  (')  that  the  observation  of  Lord  Eldon  in  Lord 
Braybroke  v.  Inskip^  that  "  the  rule  is  not  that  in  every  case 
.where  general  words  are  used  the  property  shall  or  shall  not 
pass,  but  that  in  each  case  you  must  look  at  every  part  of 
the  will  for  the  intention  with  regard  to  such  property," 
could  not  have  been  present  to  my  mind ;  but  with  defer- 
ence to  *the  Master  of  the  Rolls,  I  think  he  over-  [163 
looked  the  subsequent  sentence  which  I  had  seen,  namely, 
this,  *'that  trust  estates  will  pass  under  a  general  devise, 
unless  it  can  be  collected  from  expressions  in  the  will,  or  the 
purposes  or  objects  of  the  testator,  that  he  did  not  mean 
them  to  pass." 

I  still  adhere  to  what  I  said  in  Martin  v.  Laverton  (') ;  and 
I  have  no  hesitation  in  deciding  that  where  there  is  a  general 
devise  of  real  estate  charged  with  debts  and' legacies,  the 
legal  estate  in  trust  property  will  pass  under  that  devise, 
notwithstanding  the  charge,  which  attaches  only  on  prop- 
erty which  the  testator  is  competent  to  charge  with  his  debts 
and  legacies. 

In  this  case  there  can  be  no  inconvenience  whatever  in 
holding  that  the  legal  estate  passed,  and  there  is  no  reason 
whj^  it  should  not  pass.  The  testator  gives  all  his  property 
which  is  not  under  settlement  as  follows :  [The  Vice-Chan- 
cellor read  the  words  of  the  gift] ;  then  he  gives  various 
pecuniary  legacies,  and  he  gives  tlie  rest  and  residue  of  his 
unsettled  property  to  his  great  nephew,  J.  E.  Anderdon. 
The  property  now  in  question  is  unsettled  property.  It  is 
his  in  a  court  of  law,  but  not  in  a  court  of  equity.     I 

(>)  Law  Rep.,  9  Eq.,  668.  (•)  8  Ves.,  417.  (%  1  Ch.  D.,  214. 
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decide  that  that  which  is  his  in  law  will  pass,  and  that  the 
legal  estate  in  this  trust  property  passed  under  the  words 
of  his  will. 

Solicitors :  R^ed  &  Lovell^  agents  for  Reed  &  Cook,  Bridg- 
water ;  Merediths^  Roberts  &  Mills ^  agents  for  Sibly,  BristoL 


[3  Chancery  Division,  177.] 
V.C.M.,  June  22,  1876. 

177]  *HoLT  V.  Jesse. 

[1876     H.     112.] 

CowunA  Order — Motion  io  duehar^e — Tnadvertenee, 

A  consent  given  by  coansel  in  the  presence  and  with  the  sanction  of  his  client 
may  be  withdrawn  before  the  order  is  drawn  np,  if  given  through  inadvertence,  but 
not  so  where  the  matter  was  fully  understood  at  the  time  and  the  client  shortly 
afterwards  changes  his  mind. 

This  was  an  application  by  the  defendant,  Greorge  R.  Jesse, 
that  an  order  made  on  the  18th  of  May  last  by  consent 
should  not  be  treated  as  a  consent  order,  but  be  now  dis- 
charged in  order  that  the  whole  matter  might  be  reheard 
upon  its  merits. 

The  plaintiffs  in  the  action  were  the  committee  and  mem- 
bers of  the  Society  for  the  Abolition  of  Vivisection,  which  was 
founded  in  the  year  1876.  The  defendant  was  appointed  hon- 
orary secretary  of  the  society  at  its  formation,  and  continued 
so  up  to  the  24th  of  February,  1876.  The  statement  of  claim 
was  to  the  following  effect :  Sums  of  money  exceeding 
jB2,000  had  been  subscribed  by  various  persons  in  aid  of  the 
178]  society,  which  had  been  paid  into  the  National  *and 
Provincial  Bank  of  England  to  the  credit  of  the  society. 
On  the  3d  of  February  the  plaintiffs  wrote  to  the  defendant 
requesting  him  to  call  a  meeting  of  the  committee,  but  the 
defendant  took  no  notice  of  such  letter.  On  the  17th  of 
February  a  meeting  of  the  committee  was  summoned,  and 
the  defendant  was  required  to  attend  the  meeting  and  pro- 
duce thereat  all  accounts,  vouchers,  and  books  belonging 
to  the  society,  and  to  furnish  the  committee  with  an  account 
of  his  receipts  and  payments  on  behalf  ot  the  society.  The 
meeting  so  convened  was  duly  held  on  the  24th  of  February, 
1876,  but  the  defendant  did  not  attend  it,  nor  did  he  pro- 
duce the  accounts,  vouchers,  and  books  required.  At  that 
meeting  it  was  resolved  by  the  committee  that  the  defen- 
dant be  removed  from  the  ofllce  of  honorary  secretary,  and 
that  he  be  desired  not  to  receive  or  expend  any  more  moneys 
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on  behalf  of  the  society.  A  copy  of  this  resolution  was 
forwarded  td  the  defendant,  together  with  a  letter  request- 
ing him  to  furnish  the  committee  with  an  account  of  his 
receipts  and  payments,  but  the  defendant  had  taken  no 
notice  of  the  communication,  and  since  the  date  thereof  he 
had  continued  to  insert  advertisements  in  newspapers  re- 
specting the  society,  and  had  continued  to  receive  and  ex- 
pend moneys  as  on  behalf  of  the  society,  and  otlierwise  to 
hold  himself  out  as  the  honorary  secretary  and  agent  of  the 
society. 

The  claim  against  the  defendant  was  that  an  account 
might  be  taken  of  his  dealings  and  transactions  in  respect 
of  the  matters  aforesaid,  and  that  he  might  be  restrained 
from  causing  himself  to  be  advertised  as  the  honorary 
secretary  or  agent  of  the  society,  and  from  collecting  or 
receiving  moneys  belonging  to  the  society,  and  from  all 
further  interference  with  the  moneys  belonging  to  or  sub- 
scribed for  the  society,  and  that  if  necessary  a  receiver  might 
be  appointed. 

The  action  came  on  for  hearing  upon  motion  on  the  18th 
of  May,  1876,  when  the  following  order  was  taken  by  con- 
sent: ''That  the  defendant  by  his  counsel  submitting  to 
account  for  all  moneys  received  by  him,  or  by  any  person 
or  persons  on  his  behalf,  for  the  Society  for  the  Abolition 
of  Vivisection,  a  balance-sheet  be  prepared  of  all  receipts 
and  payments  on  behalf  of  the  society,  and  such  balance- 
sheet  be  printed  and  circulated  among  the  subscribers  to 
the  society,  and  that  a  general  meeting  of  the  subscribers 
be  called  *for  the  appointment  of  a  committee  and  [179 
officers  of  the  society,  such  meeting  to  be  called  with  the 
sanction  of  the  present  committee,  and  the  advertisements 
and  circulars  relating  to  such  meeting  to  have  attached  to 
them  the  name  of  the  defendant  as  honorary  secretary  to 
the  society.  And  it  was  further  ordered  that  Messrs.  Fi:ere, 
Forster  &  Frere,  the  solicitors  of  tlie  defendant,  should  in 
the  meantime  retain  in  their  hands  the  sum  of  £1,418  11^. 
•2(i.,  admitted  by  the  defendant  to  be  subscriptions  of  the 
said  society  under  his  control.  And  it  was  ordered  that 
the  costs  of  this  action  be  paid  by  the  said  Messrs.  Frere, 
Forster  &  Frere  out  of  the  said  sum,  and  that  the  balance 
thereof  remaining  after  the  payment  of  such  costs  be  paid 
by  the  said  Messrs.  Frere,  Forster  &  Frere  to  the  person  or 
persons  who  should  at  the  said  meeting  be  appointed  to 
receive  the  same." 

When  this  order  was  taken  the  defendant  was  represented 
by  counsel,  who  was  instructed  by  solicitors  who  were  pres- 
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ent  in  court,  and  the  defendant  was  also  present.  It  now 
appeared  that  immediately  upon  leaving  court  the  defen- 
dant had  objected  to  the  terms  of  the  order,  and  had  in- 
formed his  solicitors  of  his  objection;  that  his  solicitors 
had  the  same  day  communicated  with  the  plaintiffs'  solicit- 
ors,, and  stated  to  them  that  the  defendant  declined  to  con- 
sent to  the  order. 

The  present  application  was  made  upon  the  ground  that 
the  counsel  and  solicitors  who  appeared  for  the  defendant 
had  misapprehended  and  mistaken  their  instructions,  and 
were  not  authorized  to  give  their  consent  to  the  •  terms  of 
the  order. 

Big  gins  y  Q.C.,  and  Kekewich^  for  the  defendant  Jesse: 
The  rule  of  this  court  is  that  if  a  counsel  or  solicitor  con- 
sents to  any  order  on  behalf  of  his  client,  and  that  consent 
has  been  given  under  a  mistake  or  misapprehension,  the 
client  may  withdraw  his  consent  at  any  time  before  the 
order  is  drawn  up.  In  this  case  it  appears  that  Mr.  Jesse 
had  not  assented  to  the  terms  of  the  order.  It  is  true  he 
was  in  court  at  the  time,  but  he  did  not  understand  the  full 
effect  of  the  order  which  was  taken  by  consent,  and  imme- 
diately upon  leaving  court  he  made  his  objection  to  the 
terms  of  that  order. 

This  rule  is  laid  down  in  clear  terms  by  the  Master  of  the 
180]  Rolls  *in  Bathurst  v.  Stardeyi^),  where  his  Lordship 
says:  ^^ There  has  been  a  misunderstanding  on  both  sides. 
Counsel  giving  up  something  by  mistake  may  always  stop 
it  before  the  decree  or  judgment  is  drawn  up.  It  was  a  con- 
cession made  under  a  misapprehension.  Cfounsel  intending 
to  concede  one  thing  conceded  another.  Before  the  decree 
or  judgment  is  drawn  up  you  are  entitled  to  say,  'That  is 
not  what  I, intended  to  consent  to.'  The  most  formal  con- 
sent may  be  actually  withdrawn  before  the  decree  is  drawn 
up,  tJven  if  no  mistake  has  been  made."  The  same  princi- 
ple was  laid  down  in  the  well-known  case  of  Swivfen  v. 
Sfwinfen  (').  When  this  order  was  made  the  Registrar  re- 
fused to  draw  it  up  without  the  consent  of  the  defendant, 
and  under,  the  circumstances  the  right  course  is  that  the  case 
should  be  reheard. 

[They  also  cited  Fumi^al  v.  Bogle {^).'\ 

Olasse^  Q.C.,  and  Bardswell^  for  the  plaintiffs:  There 
was  no  mistake  or  misunderstanding  in  this  case.     All  the 

S)arties  perfectly  well  knew  what  the  order  was,  and  the 
acts  upon  which  it  was  made.     The  order  was  taken  at  the 

O  Sol.   J.,  1876,  p.    642;    also  cited        (*)  2  De  G.  <k  J..  881. 
from  the  shorthand  notes.  (*)  4  Rqaa,,  142. 
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sitting  of  the  coart,  and  it  was  not  till  late  in  the  day  that 
the  defendant's  objection  was  communicated  to  the  plaip- 
tiflfs'  solicitors.  If  there  had  really  been  a  misapprehension 
it  should  have  been  at  once  notified  to  the  court.  The 
client  is  always  bound  by  the  consent  given  by  his  counsel, 
in  whom  a  discretion  is  vested.  That  was  laid  down  in 
Straus  V.  Francis  (*),  where  it  was  held  to  be  within  the 
general  authority  of  counsel  to  consent  to  the  withdrawal 
of  a  juror,  and  to  a  compromise  of  an  action,  notwithstand- 
ing that  his  client  might  have  dissented,  unless  his  dissent 
was  brought  to  the  knowledge  of  the  opposite  i)arty  at  the 
time.  The  case  of  Rumsey  v.  King  (*)  was  decided  upon  the 
same  principle. 

Biggins^  in  rep|ly :  In  Rumsey  v.  King  a  month  had 
elapsed  before  intimation  was  given  of  the  client's  dissent, 
and  by  upsetting  the  order  it  would  have  involved  an  order 
made  in  another  suit.  And  in  Straus  v,  *Francis{^)  [181 
the  action  had  been  partly  heard,  and  witnesses  examined, 
and  this  would  have  involved  a  new  trial,  and  great  expenses 
might  have  been  incurred.  Here  nothing  has  been  done, 
ana  no  inconvenience  can  arise.  A  client  can  only  be  bound 
so  far  as  he  has  given  his  consent. 

*  Malins,  V.C:  When  the  motion  came  on  for  hearing  on 
the  18th  of  May,  Mr.  Jesse  had  the  advantage  of  being  rep- 
resented by  Mr.  Kekewich,  a  counsel  of  high  standing  and 
ability,  and  by  Messrs.  Frere,  Forster  &  Frere,  solicitors  of 
great  experience,  and  also  of  high  standing.  The  matter 
was  an  exceedingly  simple  one.  It  was  a  matter  which  to 
read  and  thoroughly  comprehend  did  not  require  the  atten- 
tion of  any  experienced  solicitor  or  counsel  for  more  than 
a  quarter  of  an  hour.  When  the  motion  came  forward  I 
remember  perfectly  well  Mr.  Glasse  rising  and  telling  me 
the  object  of  the  motion.  It  was  then  suggested  that  the 
order  which  is  now  sought  to  be  discharged  should  be  made, 
and  it  was  made,  in  the  presence  of  and  with  the  sanction 
of  Messrs.  Frere  &  Co.,  the  solicitors,  and  of  Mr.  Kekewich, 
the  counsel  of  the  defendant,  and  in  the  presence  of  Mr. 
Jesse  himself. 

Under  those  circumstances,  the  order  was  treated  as  a  con- 
sent order.  In  the  course  of  the  same  day  it  seems  that  Mr. 
Jesse  altered  his  mi;id,  for  I  must  come  to  the  conclusion 
that  it  was  not  in  court,  but  after  he  had  left  the  court,  that 
he  changed  his  mind,  and  I  rather  collect  from  this  state- 
ment of  claim  that  Mr.  Jesse  is  a  gentleman  who  very  much 
likes  to  have  his  own  way.     Here  is  an  honorary  secretary 

0)  Law  Rep.,  1  Q.  B.,  879.  («)  38  L.  T.  (N.S.),  728. 
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of  a  society  who  will  not  call  meetings  when  the  society  de- 
sires to  have  them  called,  who  will  issue  advertisements 
when  the  society  desires  they  should  not  be  issued,  and 
when  he  is  asked  to  attend  the  meetings  of  the  society  he 
does  not  attend  them  ;  all  these  things  show  plainly  that  he 
is  determined  in  all  things  to  have  his  own  way.  If  all 
these  statements  are  proved,  he  was  as  wrong  as  a  man  can 
be,  and  he  was  bouna  at  the  earliest  possible  moment  to  set 
himself  right ;  he  was  bound,  thereiore,  if  h^  had  issued 
advertisements  which  the  governing  body  did  not  desire 
to  have  issued,  to  abstain  from  the  issuing  of  them;  he 
182]  *was  bound  to  obey  the  directions  of  the  governing 
body,  and  was  bound  to  act  in  a  manner  totally  different 
from  that*in  which  it  is  obvious  he  had  been  acting.  His 
counsel  and  his  solicitors,  therefore,  took  a  sound  view  of 
his  case,  and  he  himself  in  court  took-  a  sound  view  of  his 
case,  and  he  cannot  be  allowed  to  set  everybody  at  naught 
when  he  comes  to  this  court.  By  the  advice  of  his  counsel, 
by  his  own  deliberate  intention  and  consent,  he  submitted 
to  a  decree  which  was  a  favorable  decree  to  him ;  because 
all  that  it  did  after  stating  the  affidavits  which  were  read 
was  what  no  reasonable  human  being  could  object  to  ;  for 
it  is  a  decree  made  in  concession  to  Mr.  Jesse.  I  well  i-e* 
member  that  Mr.  Jesse  was  very  anxious,  and  it  was  so 
stated  in  his  own  presence,  that  nothing  should  be  done 
which  should  give  the  appearance  of  an  affront  to  him,  and, 
therefore,  that  although  advertisements  were  to  be  issued  to 
call  new  meetings,  it  was  a  concession  made  to  Mr.  Jesse, 
that  in  the  advertisements  which  were  to  be  issued,  his  name 
was  to  be  appended  as  honorary  secretary  of  this  society. 
What,  then,  was  the  order  to  which  he  submitted  ?  It  was 
this,  ''The  defendant,  by  his  counsel,  submitting  to  ac- 
count " — and  can  any  honorary  secretary  tell  me  that  he 
ought  not  to  submit  to  account  when  the  body  for*  whom 
he  was  honorary  secretary  desired  him  to  account — "sub- 
mitting to  account  for  all  moneys  received  by  him,  or  by 
any  person  or  persons  on  his  behalf,  for  the  Society  for  tlie 
Abolition  of  Vivisection."  [His  Lordship  read  the  terms  of 
the  order.] 

Now,  I  can  only  say  that  this  is  an  order  which,  if  Mr. 
Jesse  did  not  consent  to,  he  ought  to  have  consented  to 
most  cheerfully  and  thankfully  ;  but  I  am  satisfied  that  he 
did  consent  to  it.  He  was  present  in  court  and  thoroughly 
understood  it,  and  he  is  not,  in  my  opinion,  at  liberty  to 
•withdraw  the  consent  then  given.  But  as  much  has  been 
said  in  the  course  of  the  argument,  and  authorities  have 
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been  cited  about  the  general  principles  of  the  court  in  with- 
drawing consents  given  to  orders,  I  beg  to  express  my 
opinion,  which  I  believe  is  in  conformity  with  all  the  cases 
that  have  been  cited,  that  if  it  shall  turn  out  that  by  the 
inadvertence  of  counsel,  by  the  careless  consent  of  the  plain- 
tiflf  or  defendant  himself,  not  fully  knowing  or  considering 
what  he  is  about,  an  order  given  by  consent  has  prejudiced 
him  in  a  manner  which  neither  he  nor  his  advisers  could 
have  anticipated  at  the  time,  such  *as  in  the  case  of  [183 
Sfwinfen  v.  Swirifen  ('),  where  counsel  was  instructed  to  do 
one  thing  and  consented  to  a  totally  different  thing ;  that  is, 
for  instance,  being  instructed  to  make  a  claim  to  an  estate 
in  fee  simple,  he  consented  that  the  claimant  shduld  have 
a  life  estate  only,  or  a  tenancy  for  life ;  that  is  entirely  be- 
yond his  authority,  and  nothing  could  be  more  reasonable 
than  that  his  client  should  not  be  bound  by  such  a  consent 
inadvertently  given.  So,  in  the  case  of  Furnival  y.  Bogle  ('), 
which  has  been  cited,  Lord  Lyndhurst  expressly  puts  it  on 
grounds  with  which  I  should  most  heartily  concur,  and 
which  I  should  never  hesitate  for  one  moment  to  act  upon, 
in  this  way:  "Mr.  Furnival  supposed  that,  on  his  appli- 
cation, stating  that  counsel  were  not  authorized  to  consent 
to  the  order,  the  court  would  suffer  the  subject  to  be  again 
pone  into ;  and  he  therefore  did  not,  on  the  .former  occasion 
introduce  all  the  circumstances  which,  it  now  appears,  he 
might  have  brought  forward.  If  it  had  been  then  shown 
that  counsel,  when  they  exercised  their  discretion,  had  not 
those  materials  before  them  on  which  a  correct  judgment 
might  be  formed,  the  decision  of  the  court  might  have  been 
different.  It  is  stated  that  there  is  now  evidence  on  affi- 
davit which  establishes,  or  goes  far  to  establish,  tha])  point. 
I  therefore  think  myself  bound  to  suspend  the  drawing  up 
of  the  order,  till  the  case  can  be  considered  in  the  new  form 
in  which  Mr.  Furnival  wishes  to  present  it  to  the  court ; 
and  I  do  so  with  the  less  reluctance,  because  no  incon- 
venience can  arise  to  the  other  party  from  this  short  delay." 
The  cases  which  have  been  cited  m  the  Court  of  Queen's 
Bench  of  Straus  v.  Francis  (")  and  Rumsey  v.  King  (*)  are 
cases  undoubedly  carrying  this  doctrine  of  a  client  being 
bound  by  the  consent  oi  his  counsel  to  a  very  great  length. 
I  do  not  pretend  to  say  to  a  greater  length  than  is  proper, 
but  certainly  to  the  full  length  to  which  it  can  be  earned. 
The  client  being  present,  and  having  full  opportunity  of 
knowing  what  was  done,  not  objecting  at  the  time,  it  was 

(1)  2  De  G.  &  J.,  881.  O  Law  Rep.,  1  Q.  B.,  879. 

(«)  4  Ru88.,  142, 147.  (*)  83  L.  T.  (N.S.),  728. 

17  Eng.  Rep.  105 
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held  that  he  could  not  object  to  those  acts  to  which  hie 
counsel  agreed.  Therefore,  I  entirely  conpur  with  what  the 
Master  of  the  Rolls  has  said  in  thd  passage  which  Mr. 
Kekewich  has  pressed  upon  roe,  and  I  also  would  desire 
184]  to  say  this,  that  where  *  there  has  been  a  misappre- 
hension on  the  part  of  counsel,  where  the  case  has  been 
complicated  or  difficult,  where  either  the  materials  have  not 
been  sufficiently  before  the  counsel,  or  being  before  him,  he 
does  not  fully  comprehend  them,  or  may  be  excused  for 
not  having  comprehended  them,  and  consent  has  been  given 
prejudicial  to  the  client,  I  should  entirely  agree  with  the 
observation  of  the  Master  of  the  Rolls:  "If  the  counsel 
says,  I  m^de  a  concession  under  a  misapprehension,  it  never 
has  been,  and  I  trust  it  never  will  be,  the  course  of  the  court 
to  bind  the  counsel  to  that  mistake."  I  say  precisely  the 
same  thing  in  precisely  the  same  terms,  that  if  consent  has 
been  given  under  a  misapprehension,  or  from  a  misstate- 
ment, or  want  of  materials,  and  if  all  the  information  which 
counsel  ought  to  have  when  he  gives  a  consent  is  not  before 
him,  it  never  has  been  the  rule  of  this  court,  and  I  also  trust 
it  never  will  be  the  rule  of  this  court,  that  the  unfortunate 
client  should  be  bound  by  such  misapprehension.  But  here, 
where  the  whole  facts  are  stated  in  a  i)age  and  a  half,  where 
the  counsel  who  ask  me  to  decide  this  do  not  pretend  to  say 
that  they  were  not  in  possession  of  every  material  fact  which 
was  necessary  to  their  consent  in  the  case,  and  the  solicitors 
do  the  same,  and  the  defendant  himself  was  in  the  same  posi- 
tion, I  think  if  I  were  to  accede  to  this  application  it  would 
be  a  general  license  to  parties  to  come  to  this  court  and  de- 
liberately to  give  their  consent,  and  afterwards  at  their  will 
and  pleasure  come  and  undo  what  they  did  inside  the  court, 
because  on  a  future  day  they  find  they  do  not  like  it.  It 
appears  to  me  that  this  application  is  altogether  groundless 
and  unjustifiable,  and  I  dismiss  it  with  costs. 

Olasse^  Q.C.:    We  do  not  ask  for  costs,  my  Lord. 

Malins,  V.C:  In  that  case  the  application  will  be  re- 
fused, but,  with  the  consent  of  the  plaintiffs,  without  costs. 

Solicitors  for  plaintiffs :  Nisbei^  Rooke  &  Daw. 
Solicitors  for  defendant :  Frere^  Forster  <6  Frere, 

Where  the  defendaots  were  sued  on  "  the  committee  aforesaid,"  or  as  "  the 
a  written  contract,  which  described  said  party  of  the  first  part :" 
them  as  "the  committee  for  building  Held,  that  it  was  a  contract  where 
college  buildings  at  Charlotteville,  com-  evidence  (f^^r«  tlie  contract  was  most 
posed  of  tlie  following  persons,"  viz.,  clearly  admissible  to  aid  either  in  fix- 
giving  their  names  ;  and  throughout  ing  a  periumal  liability  upon  the  defeo- 
the  contract  they  were  spoken  of  as  dants,  or  in  relieving  them  from  it. 
^'the  said  party  of  the  first  part/'  as  Where    the    defendants,    in    their 
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answer,  set  up  a  defence  which  in  law  suit,  and  was  under  the  control  of  the 
might  have  discharged  them  from  per-  court,  by  means  of  its  coercive  power 
9ori(U  liabilitj,  and  a  stipulation  was  over  the  parties  to  the  suit,  and  their 
executed  by  both  the  attorneys  for  the  attorneys.  It  was  a  proper  case,  there- 
plaintiff  and  the  defendants,  which  fore,  for  relief  on  motion:  Becker  «. 
would  have  the  effect  to  deprive  the  Lamont;  13  Howard's  Pr.  Rep.,  28, 
defendants  of  such  defence,  and  of  subsequently  affirmed,  on  same  opinion, 
other  defences:  Held,  it  appearing  that  at  General  Term,  6th  District, 
the  defendants'  attorney,  at  least,  mis-  To  same  effect:  Cooper  d.  Uttoxeter, 
took  the  l^gal  effect  of  the  stipulation,  etc.,  1  Hemming  &  Miller,  680. 
and  that  it  was  executed  under  a  mis-  Equity  will  relieve  a  party,  on  a  bill 
take  of  law  and  fact,  that  it  was  proper  in  equity,  from  the  consequences  of  an 
that  the  defendants  should  be  relieved  admission  made  inconsiderately,' or  by 
from  it.  mistake,  under  the  sanction  of  an  oath. 
The  stipulation  pertained  merely  to  in  the  course  of  judicial  proceedings  : 
the  conduct  of  the  cause,  and  was,  in  Leay  v.  Ferguson,  1  Tenn.  Chy.,  287. 
fact,  a  proceeding  in  the   particular 


[3  Chancery  Division,  194.] 
V.C.M.,  July  12,  1876. 

*BisHOP  V.  Wall.  ^   [194 

•       [1876    B.     280.] 
Married  Woman — Separate  Properfy^^DitpofUhn  hy  WiU. 

By  marriage  settlement  personal  property  was  assigned  to  trustees  upon  trust  to 
pay  the  income  to  the  wife  for  her  separate  use  for  life,  without  power  of  anticipa- 
tion, and  after  ber  decease,  in  case  her  husband  should  survive,  to  pay  him  so  much 
of  the  income  as  she  should  by  deed  or  will  appoint  for  his  life,  and  subject  thereto 
for  the  childreo  of  the  marriage;'  and  in  case  there  should  be  no  children,  then  upon 
trust  in  case  the  wife  should  survive  her  husband,  for  her,  her  executors,  administra- 
tors, and  assigns,  for  her  sole  and  separate  use ;  but  if  she  should  not  survive  her 
husband,  then  for  such  of  her  relations  as  she  should,  notwithstanding  coverture,  by 
deed  or  will  appoint. 

The  wife  made  a  wiU  in  exercise  of  the  power  during  coverture,  and  survived  her 
husband  without  having  had  issue  of  the  marriage : 

Hddt  upon  demurrer,  that  the  will,  made  during  coverture,  was  a  good  disposition 
of  all  the  property.  ^ 

By  an  indenture  of  settlement  dated  the  9th  of  December, 
1868,  made  upon  the  marriage  of  Christopher  H.  Barnes  and 
Mary  Ann  Tabor  Wall,  certain  personal  property  to  which 
Mary  Ann  Tabor  Wall  was  entitled  was  assigned  to  trustees 
upon  trust  to  pay  the  income  thereof  to  and  for  the  separate 
use  of  Mrs.  Barnes  for  her  life,  without  i)ower  of  anticipa- 
tion ;  and  after  her  decease,  in  case  the  said  Christopher  H. 
Barnes  should  survive,  to  pay  him  so  much  of  the  income 
as  she  should  by  deed  or  will  appoint  for  his  life,  and,  sub- 
ject thereto,  to  hold  the  trust  property  for  the  children  of 
the  marriage  as  therein  mentioned ;  and  in  case  there  should 
be  no  children  (which  event  happened)  it  was  declared  that 
the  trustees  should  hold  and  dispose  of  the  trust  property 
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upon  trust  in  case  Mrs.  Barnes  should  survive  her  husband 
in  trust  for  her,  her  executors,  administrators  and  assigns, 
absolutely,  for  her  sole  and  separate  use ;  but  if  she  should 
not  survive  her  husband,  then  upon  trust  for  such  one  or 
more  of  the  descendants  of  the  parents  of  Mrs.  Barnes  as 
she  should,  notwithstanding  coverture,  by  any  deed  or  by 
will  direct,  limit,  or  appoint  \  and,  in  default  thereof,  upon 
trust  for  such  person  or  persons  as  at  the  time  of  the  death 
195]  *of  Mrs.  Barnes  would  have  become  entitled  thereto 
under  and  according  to  the  statute. 

Christopher  H.  Barnes  died  on  the  25  th  of  February, 
1875,  leaving  his  widow  him  surviving,  who  died  on  the  4th 
of  August,  1875,  without  having  again  been  married. 

There  were  no  issue  of  the  marriage. 

On  the  28th  of  December,  1874,  and' during  her  husband's 
lifetime,  Mrs.  Barnes  executed  a  will  by  which,  in  virtue  of 
the  power  given  her  by  the  marriage  settlement  and  by 
virtue  of  every  other  power  or  authority  in  anywise  enabling 
her  in  that  behalf,  she  appointed  trustees  and  executors, 
and  ga^e  certain  specific  and  pecuniary  legacies ;  and  as  to 
all  the  rest,  residue  and  remainder  of  her  estate  and  effects, 
and  whether  in  possession,  reversion,  remainder,  or  expect- 
ancy, and  over  which  she  had  any  power  of  disposition,  she 
gave,  devised,  and  bequeathed  the  same  to  her  trustees 
their  heirs,  executors,  and  administrators ;  and  she  directed 
them  to  sell  and  convert  into  money  all  her  real  and  i)er- 
sonal  estate  upon  trust,  after  payment  of  her  debts  and 
legacies,  to  divide  the  residue  thertjof  into  three  parts,  and 
pay  one  of  such  parts  to  Philip  Wall  for  his  absolute  use ; 
another  third  part  to  the  children  of  her  sister  Ellen  Wall, 
equally  between  them ;  and  the  remaining  third  part  to  the 
children  of  her  brother  Thomas  Tabor  Wall,  in  manner 
therein  mentioned. 

The  plaintiffs,  who  were  the  legatees  under  the  will, 
alleged  that  the  will  operated  as  a  good  disposition  of  the 
property,  and  they  claimed  that  the  trusts  of  the  will,  so  far 
as  related  to  the  property  comprised  in  the  settlement, 
might  be  carried  into  effect ;  and  also,  so  far  as  might  be 
necessary,  the  trusts  of  the  settlement  might  be  performed 
and  carried  into  execution  ;  and  that  the  snare  and  interest 
of  the  plaintiffs  in  the  settled  property  might  be  ascertained 
and  paid  to  them  and  others  so  entitled. 

The  next  of  kin  of  the  testatrix  disputed  the  will,  and  the 
question  was  raised  upon  demurrer  by  the  next  of  kin  in 
pursuance  of  an  arrangement  between  the  parties. 

C  Howard^  in  support  of  the  demurrer :    It  is  submitted 


Vol  HL]  CHANCERY  DIVISION.  837 

V.C.M.  Bishop  V.  Wall  li76 

that,  in  consequence  of  Mrs.  Barnes  having  survived  her 
husband,  and  died  without  re-executing  her  will,  it  is 
^inoperative  to  pass  any  share,  estate,  or  interest  in  [196 
the  settled  property  to  the  plaintiffs,  and  consequently  that 
she  died  intestate  as  to  such  property,  which  on  her  death 
passed  to  and  became  the  property  of  her  next  of  kin,  and 
the  plaiatiflfs  consequently  are  not  entitled  to  any  part  of 
such  property  under  the  will.  There  are  only  three  ways 
in  which  the  will  of  a  married  woman  can  be  upheld.  First, 
when  it  is  made  in  pursuance  of  a  power ;  secondly,  when 
made  with  her  husband^ s  consent;  and,  thirdly,  when  dis- 
posing of  her  se|)arate  estate.  Ttnis  will  was  icfBAe  in  exer- 
cise 01  a  power  given  to  her  only  in  case  of  her  dying  in  her 
husband's  lifetime,  and  there  is  no  allegation  that  it  was 
made  with  her  husband's  consent.  She  survived  her  hus- 
band, and  this  event  was  not  within  the  power,  therefore 
the  will  should  have  been  re-executed  in  order  to  pass  the 
capital  of  the  property  which  was  given  to  her  separate  use 
after  the  husband  s  death :  Ifbble  v.  WiUocJc  (*)• 

T.  A.  Roberts^  for  the  plaintiffs:  I  admit  that  a  married 
woman  can  only  make  a  will  where  she  does  so  under  a 
power  or  with  consent  of  her  husband,  or  where  she  has 
separate  property.  This  is  a  case  of  separate  estate.  The 
life  interest  in  the  property  was  settled  to  the  separate  use 
of  Mrs.  Barnes,  and  after  the  death  of  her  husband  the 
capital  was  settled  upon  her,  her  executors,  administrators, 
and  assigns,  for  her  separate  use,  therefore  she  had  the 
whole  property  for'  her  separate  use,  and  had  the  same 
power  as  a  feme  sole  to  dispose  of  it.  This  comes  within 
the  decision  of  Taylor  v.  Meads  (*),  where  it  was  held  that 
a  married  woman  having  property  settled  to  her  separate 
use,  and  not  restrained  from  alienation,  has,  as  incident  to  her 
separate  estate,  and  without  any  express  power,  a  complete 
right  of  alienation  by  instrument  inter  vivos  (not  acknowl- 
edged under  the  Fines  and  Recoveries  Act),  or  by  will,  and 
there  is  no  distinction  in  this  respect  between  an  equitable 
fee  and  other  property.  That  case  was  referred  to  in  Pride 
V.  Btibb  ("). 

*Malin8,  V.C:  The  effect  of  the  settlement  made  [197 
upon  the  marriage  of  Mr.  and  Mrs.  Barnes  is  this :  that  the 
trustees  are  to  hold  the  property  upon  trust  to  pay  the  in- 
come to  Mrs.  Barnes  for  her  separate  use  for  life,  and  after 
her  decease,  if  her  husband  should  survive  her,  to  pay  him 
so  much  of  the  income  as  she  should  by  deed  or  will  appoint 

(»)  Law    Rep.,   8    Ch.,   IIS ;    Ibid,   1        («)  34  L.  J.  (Ch.).  203. 
H.  L.,  680.  (»)  Law  Rep.,  7  Ch.,  64. 


838  CHANCERY  DIVISION  [Vol.  lit 

1876  In  re  Lovett      Ambler  v.  Lindsay.  V.C.M. 

for  his  life,  and  subject  thereto  for  the  children  of  the  mar- 
riage, and  if  there  should  be  no  children,  then,  if  Mrs. 
Barnes  should  survive  her  husband,  which  she  did,  upon 
trust  for  Mrs.  Barnes,  her  executors,  administrators,  and 
assigns,  absolutely,  for  her  sole  and  separate  use.  The  re- 
sult is  that  she  had  a  life  estate  in  the  income  for  her  sepa- 
rate use,  and  the  capital  was  given  to  her,  her  executors, 
administrators,  and  assigns,  for  her  separate  use.  It  is  set- 
tled that  where  personal  property  is  given  to  A.  for  life, 
and  afterwards  the  capital  is  given  to  the  executors  and 
administrators  of  A.,  the  effect  is  to  give  the  estate  to  A. 
absolutely,  •and  it  makes  no  difference  that  the  income  is 
given  to  the  separate  use  of  A.  for  life,  ai^d  the  capital  to 
A.,  her  executors  and  administrators,  for  her  separate  use, 
therefore  she  had  the  whole  for  her  separate  use.  Of  course 
she  could  not  dispose  of  her  life  estate  by  her  will,  but  her 
will,  made  during  coverture,  was  a  good  disposition  of  the 
whole  propertv,  and  being  a  good  will  during  coverture, 
the  fact  of  uer  having  survived  her  husband  makes  no  differ- 
ence, and  the  will  still  continues  good.  The  case  of  Taylor 
V.  Meads  (*)  is,  I  think,  entirely  applicable  to  this  case. 
The  demurrer  must  therefore  be  overruled,  with  an  expres- 
sion of  opinion  of  the  court  that  the  limitation  in  the  settle- 
ment gave  the  testatrix  an  absolute  estate  in  the  property 
for  her  separate  use,  and  that  her  will  was  a  good  disposition 
of  the  property.  , 

Solicitors :  Rogers  &  Chave. 

Q)  84  L.  J.  (Ch.),  208. 


[8  Chancery  Division,  198.] 
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198]  *In  re  Lovett. 

Amblee  v.  Llndsay. 

[1876 .  L.     63.] 
AdministrcUion — Executors  who  have  not  proved — Executor  de  ton  Tort 

A  creditor  of  a  testator  brought  an  action  against  the  executors,  who  had  not 
proved  but  had  got  in  part  of  the  assets  in  Australia,  allying  that  they  had  paid 
some  of  the  legacies,  but  refused  to  pay  the  funeral  expenses  and  dcbU ;  and  aUo 
against  other  defendants,  alleging  that  they  had  got  in  a  portion  of  the  assets  in 
England,  and  that  they  threatened  to  dispose  of  such  asseU  without  regard  to  the 
debts.  The  plaintiff  claimed  as  against  the  executors,  administration  of  the  estate 
and  payment  of  the  debts ;  and  against  the  other  defendants  he  claimed  an  injunc- 
tion to  restrain  them  from  parting  with  the  assets  : 
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Ilefd,  upon  demurrer  to  the  claim,  that  the  executors  were  rightly  sued  although 
they  had  not  proved ;  and  that  the  other  defendants  were  properly  made  parties  as 
executors  cle  son  tort. 

Jiawsell  V.  MorrU  {})  commented  upon. 

This  was  a  demurrer  by  the  defendants,  Messrs.  Hunter, 
Gwatkin  &  Co.,  k)  tlie  following  statement  of  claim : 

John  Lovett,  being  possessed  of  considerable  personal  es- 
tate in  Melbourne,  made  his  will  and  testament,  dated  the 
26th  of  November,  1872,  and  after  giving  certain  legacies 
therein  mentioned,  he  thereby  appointed  the  defendants 
Samuel  J.  Lindsay  and  Peter  Pacy  executors  and  trustees 
x)f  his  will.  J.  Lovett  died  on  the  28th  May,  1874.  The  last 
named  defendants  (as  the  plaintiff  believes,  without  proving 
the  will)  have  by  themselves  or  their  agents  taken  posses- 
sion of  the  personal  estate  of  John  Lovett  in  Melbourne  afore- 
said. The  same  defendants  have  in  like  manner  distributed 
or  otherwise  disposed  of  portions  of  the  personal  estate  in 
payment  of  some  of  the  legacies,  and  have  not  paid  the  fu- 
neral expenses  or  any  of  the  debts  of  the  deceased.  The 
defendants  Messrs.  Hunter,  Gwatkin  &  Co.  have  got  in  or 
received  in  England,  and  have  now  in  their  possession  and 
control,  a  portion  of  the  said  estate  considerably  more  than 
sufficient  to  pay  the  said  funeral  expenses  and  debts.  The 
last  named  ^defendants  threaten,  and,  as  the  plaintiff  [199 
^believes,  intend,  to  distribute  or  otherwise  dispose  of  the 
'portion  of  the  said  personal  estate  of  the  said  deceased 
which  has  so  come  to  their  hands,  without  regard  to  the  fu- 
neral expenses  or  debts. 

The  plaintiff  is  a  creditor  of  John  Lovett,  deceased,  for 
the  sftm  of  £453  11^.  due  and  owing  to  him  for  medical  at- 
tendance and  other  services  performed  by  him  for  the  de- 
ceased, and  for  moneys  paid  and  expended  by  him  for  the 
funeral  expenses  of  the  deceased,  and  otherwise  on  his  ac- 
count, under  an  aereement  in  writinc  dated  the  1st  of  De- 
cember, 1872,  and  made  between  tne  plaintiff  and  one 
Samuel  Lindsay  in  that  behalf  authorized  for  and  on  be- 
half of  the  deceased.  There  remains  justly  due  and  owing 
to  the  plaintiff  the  said  sum  of  £453  11^.,  which  the  defen- 
dants, although  frequently  requested  so  to  do,  have  neg- 
lected and  refused  to  pay. 

The  plaintiff  claimed — 

1.  Administration  in  this  court  of  the  personal  estate  of 
John  Lovett,  deceased,  and  for  that  purpose  all  proper  di- 
rections and  accounts. 

2.  Paynient  out  of  the  said  estate  to. the  plaintiff  and 

(0  Law  Rep.,  17  Eq.,  20. 
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other  the  creditors  of  the  deceased  of  the  debts  due  and 
owing  to  them  respectively. 

3.  An  injunction  against  the  defendants  Messrs.  Hunter, 
Gwatkin  &  Co.,  restraining  them  respectively  from  parting 
with  the  portion  of  the  estate  come  to  their  hands  except 
under  the  direction  of  this  court.  * 

4.  Such  further  or  other  relief  as  the  nature  of  the  case 
may  require. 

/.  Pearson^  Q.C.,  and  Romer^  in  support  of  the  de- 
murrer :  The  claim  for  relief  in  this  case  is  divided  into 
two  distinct  branches.  The  first  is  a  claim  against  the  two 
executors  of  the  testator,  Lindsay  and  Facy,  for  adminis- 
tration of  the  estate:  and  the  second  is  a  claim  against  the 
defendants  Messrs.  Hunters,  Gwatkin  &  Co.,  that  they  may 
be  restrained  from  parting  with  a  portion  of  the  testator's 
property  which  has  come  into  their  hands.  The  ground  of 
demurrer  upon  the  first  branch  of  this  claim  is  that  the  ex- 
ecutors have  not  yet  proved  the  will,  and  you  cannot  have 
200]  a  *suit  for  the  administration  of  an  estate  without  a 
properly  constituted  legal  personal  representative  of  the 
testator  before  the  court.  Tnis  was  decided  in  Oreazor  v. 
Robinson  Q  and  Penny  v.  Watts  (*) ;  and  in  the  case  of 
Cary  v.  Hills  (")  the  Master  of  the  Rolls  (Lord  Romtlly) 
said :  "You  cannot  administer  the  personal  estate  of  a  tes- 
tator in  Chancery  unless  you  have  his  legal  personal  repre- 
sentative before  the  court."  The  present  Master  of  the 
Rolls  adhered  to  this  view  of  the  law  in  Rowsell  v.  Mor- 
ris (*),  where  he  decided  that  if  the  v  personal  representative 
is  not  before  the  court,  no  decree  can  be  made  in  th^suit, 
even  though  an  executor  de  son  tort  is  before  the  court. 
These  decisions  are,  no  doubt,  at  variance  with  your  Lord- 
ship's  decisions  in  the  two  cases  of  Rayner  v .^ Koehler  {^) 
and  Coote  v.  WMttington{^\  but  the  fact  that  there  have 
been  such  conflicting  opinions  is,  at  any  rate,  a  ground  for 
hesitation,  and  is  a  sufficient  excuse  for  our  urging  a  con- 
trary view  to  that  which  your  Lordship  before  expressed. 

Tnen,  as  to  the  second  ground,  it  is  laid  down  that  you 
cannot  sue  a  person  for  misappropriating  the  assets  of  a 
testator  without  joining  in  the  defence  the  properly  consti- 
tuted personal  representative,  and  you  must  charge  fraud 
or  collusion  between  them.  This  is  settled  by  JuLsager  v. 
Rowley  ('),  Saunders  v.  Bruce  ('),  and  HiUiard  v.  E^e  (*). 

(»)  14  Beav.,  689.   *  (•)  Law  Rep.,  16  Eq.,  634. 

(«)  2  Ph..  149.  (')  6  Ves.,  748. 

(»)  Law  Rep.,  16  Eq.,  .79,  82.  (»)  8  Drew.,  140. 

if)  Law  Rep.,  17  Eq.,  20.  (»)  Law  Rep.,  7  H.  L.,  89. 

(»)  Law  Rep.,  14  Eq.,  262. 
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It  is  not  charged  that  the  defendants  are  executors  de  son 
tort^  and  to  make  them  liable  as  such,  there  must  be  a  dis- 
tinct charge  to  that  effect.  There  is  no  charge  that  they 
have  misappropriated  the  assets ;  it  is  only  alleged  that 
they  have  received  assets  in  England ;  if  so,  they  hold  them 
for  the  executors  as  agents,  and  no.  one  is«  entitled  to  those 
assets  but  the  executors. 

Olasse^  Q.C.,  and  Bond  Coxe^  for  the  plaintiflE:  As  to  the 
first  ground  of  demurrer,  it  is  distinctly  alleged  in  this 
claim  that  the  two  executors  have  taken  possession  of  the 
assets  of  the  testator  in  Australia,  and  nave  misapplied 
them  by  paying  legacies  without  paying  the  creditors  ;  and 
whether  tney  *nave  proved  the  will  or  not,  they  may  [201 
be  sued.  If  they  have  not  proved  the  will,  tnen  they  are 
executors  de  son  tort  If  executors  elect  to  act,  they  are 
liable  to  be  sued  before  probate.  This  was  held  by  your 
Lordship  in  Rayner  v.  KoeTder  (*),  .and  again  in  Coote  v. 
WhittingUm  i^\  and  in  the  latter  case  your  Lordship  fully 
considered  the  question,  showing  what  the  law  has  always 
been.  The  cases  there  cited  are  sufficient  to  show  the  fal- 
lacy of  the  arguments  for  this  demurrer.  The  principle  is 
supported  by  yickers  v.  Bell  ('),  Cottle  v.  AJLdrich  Q,  G^edge 
V.  Traill^  cited  in  Bowsher  v.  Waikins{^\  Holland  v. 
Prior  (•),  and  Webster  v.  Webster  ('). 

Then,  as  to  Hunters,  Gwatkin  &  Co.,  it  is  alleged  that 
they  have  got  into  their  possession  a  part  of  the  English 
assets,  and  they  threaten  and  intend  to  distribute  or  other- 
wise dispose  of  such  assets  without  regard  to  the  funeral 
expenses  or  debts.  It  is  not  alleged  that  they  are  acting  as 
agents  of  the  executors,  but  they  have  Intermeddled  with 
the  affairs  of  the  testator  in  this  country,  and  have  got  pos- 
session of  his  assets ;  they  are  therefore  acting  in  their  own 
wrong  as  executors  de  son  tort.  But  even  if  they  acted 
under  the  authority  of  the  executors,  they  may  be  sued 
jointly  with  the  executors,  as  in  Cottle  v.  Aldrich  and  Oedge 
V.  TraiU.  The  latter  case  shows  that  it  is  not  necessary  to 
charge  collusion. 

It  IS  said  that  there  is  no  express  charge  that  the  defen- 
dants are  acting  as  executors  de  son  tort^  but  tliat  is  not 
necessary  if  you  find  sufficient  allegations  to  show  that  they 
are  doing  so,  and  no  charges  can  be  stronger  than  those  con- 
tained in  this  claim.     Wlmt  the  plaintiff  wants  is  to  prevent 

.   (»)  Law  Rep.,  14  Eq.,  262.  (■)  1  Russ.  <&  My.,  281  n. 

(«)  Law  Rep.,  16  Eq.,  684.  (•)  1  My.  A  K.,  237. 

(*)  4  D.  J.  A  S.,  274.  (')  10  Yes.,  98. 
O  4  M.  4  8.,  176. 

17  EnO.  Rei^.  106 


I 


842  CHANCERY  DIVISION.  [Vol.  lit 

1876  In  re  Lovett.      Ambler  v.  Lindsay.  V.C.M. 

Messrs.  Hunters,  Gwatkin  &  Co.  from  parting  with  the 
assets  in  their  hands  and  sending  them  over  to  Australia  to 
be  dealt  with  in  the  manner  the  Australian  assets  have  been, 
by  an  improper  payment  of  legacies  in  priority  to  debts. 

Pearson^  in  reply :  An  executor  de  son  tort  does  not 
represent  the  entire  estate,  and  you  cannot  sue  him  alone. 
202]  You  cannot  have  a  general  ^administration  with 
accounts  from  the  death  of  the  testator  without  the  legal 
personal  representative.  In  Rayner  v.  Koehler  (*)  the 
ground  of  the  decision  was  that  the  defendant  had  received 
all  the  estate  of  the  testator,  and  that  is  not  the  case  here. 
In  Bowsher  v.  Wcdkins  {*)  the  executor  was  one  of  the  part- 
ners, and  the  defendants  were  the  whole  firm.  There  was 
in  that  case  a  charge  of  collusion.  The  defendant  in  ffol- 
land  V.  Prior  (')  was  the  representative  of  a  deceased  repre- 
sentative, and  he  was  made  a  party  because  there  was 
grivity  between  them.  .  There  is  no  charge  against  Hunters, 
watkin  &  Co.  to  establish  a  case  of  executor  de  son  tort 
They  have  only  received  money  as  agents  for  the  executors ; 
there  is  no  case  to  justify  any  suit  against  them.  They 
could  have  no  authority  to  pay  funeral  expenses  and  debts. 

It  is  stated  that  they  have  considerably  more  funds  in 
their  hands  than  would  pay  the  funeral  expenses  and  debts. 
If  so,  the  court  would  not  prevent  legacies  from  being  paid 
merely  because  there  happened  to  be  some  small  debts  out- 
standing. There  is  no  dispute  here  who  are  the  executors, 
and  the  only  ground  for  suing  without  a  legal  personal 
representative  is  when  it  is  uncertain  who  the  executor  is, 
and  then  you  may  come  to  the  court  for  a  receiver,  but  you 
cannot  have  a  general  administration  of  the  estate. 

Malins,  V.C.  :  This  case  has  occupied  some  time  in  argu- 
ment, but  the  points  raised  are,  in  my  opinion,  free  from 
difficulty.  The  allegations  in  the  claim,  which  must  be 
taken  for  the  purpose  of  this  demurrer  to  be  true,  are  that 
the  defendants  Lindsay  and  Facy  were  appointed  executors 
of  the  will  of  John  liovett,  and  that,  without  proving  the 
will,  they  have  taken  possession  of  the  personal  estate  of 
the  testator  in  Melbourne,  and  that  they  have  distributed 
portions  of  the  estate  in  payment  of  some  of  the  legacies, 
and  have  not  paid  the  funeral  expenses  or  any  of  the  debts 
of  the  deceased.  Then  the  allegation  against  the  other  de- 
fendants, Hunters,  Gwatkin  &  Co.,  is,  that  they  have  got  in 
Or  received  in  England,  and  have  now  in  their  possession,  a 
203]  portion  of  the  estate  of  the  deceased  ^considerably 
more  than  sufficient  to  pay  the  funeral  expenses  and  debts, 

0)  Law  Rep.,  14  Eq.,  262.       («)  1  Russ.  A  My.,  281  n.        (»)  1  My.  A  K.,  237. 
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and  that  they  threaten  to  distribute  such  portion  of  the 
personal  estate  without  paying  the  funeral  expenses  and 
debts. 

Now,  I  must  assume  that  the  law  of  Melbourne  is  the 
same  as  the  law  of  England,  and  that,  if  an  executor  in 
Australia,  taking  his  testator's  assets  in  his  hands  to  be 
sufficient  for  all  purposes,  paid  legacies  before  debts,  and 
afterwards  found  the  debts  to  be  larger  than  wbb  expected, 
the  payment  of  the  legacies  would  be  no  defence  to  a  cred- 
itor suing  for  payment  of  his  debt. 

It  is  quite  true,  as  Mr.  Pearson  has  said,  that  where  the 
assets  are  abundantly  sufficient  an  executor  may,  on  his 
own  responsibility,  pay  the  legacies  before  he  pays  the  debts 
of  his  testator,  but  he  does  it  at  his  peiil.  On  the  other 
hand,  if  an  executor  pays  legacies  and  refuses  to  pay  debts, 
that  amounts  to  a  devastamt  Then  the  demurrer  admitting 
all  the  st£^tements  in  the  claim,  the  case  is  this — the  plaintiS 
says  he  is  a  creditor  for  funeral  expenses  and  debts,  which 
amount  to  a  sum  of  £453  11^.,  and  the  testator  having  died 
two  years  ago,  the  executors  have  paid  some  of  the  legacies, 
and  refuse  to  pay  the  debts  claimed. 

As  the  executors  are  resident  abroad  the  plaintiflE  might 
institute  .a  suit  in  Melbourne;  but  that  is  a  course  which 
any  one  would  desire  to  avoid  if  possible,  and  finding  that 
these  defendants,  Messrs.  Hunters,  Gwatkin  &  Co.,  a  well- 
known  firm  of  solicitors,  have  assets  in  this  country,  no 
farther  off  than  Lincoln's  Inn,  it  is  very  natural  that  the 
plaintiff  should  wish  to  obtain  payment  of  his  debts  out  of 
those  assets.  The  first  and  second  portion  of  the  prayer  is 
directed  to  obtaining  relief  against  the  executors  by  means 
of  an  administration  of  the  estate  in  this  court,  and  for  pay- 
ment out  of  the  estate  to  the  plaintiff,  and  other  the  cred- 
itors of  the  deceased,  of  the  debts  due  and  owing  to  them 
respectively ;  and  the  third  part  of  the  prayer  is  for  an  in- 
junction to  restrain  the  other  defendants,  Messrs.  Hunters, 
Gwatkin  &  Co.,  from  parting  with  the  portion  of  the  estate 
come  to  their  hands,  except  under  the  direction  of  the  court. 

Now,  considering  that  these  allegations  are  admitted,  for 
the  purpose  of  the  demurrer,  to  be  true,  and  that  I  have  be- 
fore me  executors  who  can  pay  and  will  not  pay,  surely 
there  is  nothing  unreasonable  ih  this  plaintiff,  when  he  finds 
assets  in  Lincoln's  Inn  *more  than  sufficient  to  pay  [204 
funeral  expenses  and  debts,  that  he  should  wish  to  restrain 
the  defendants  from  sending  those  assets  over  to  Australia 
to  the  executors  who  have  already,  as  it  is  alleged,  dealt 
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with  the  assets  improperly,  and  have  paid  some  of  the 
legacies  in  priority  to  the  debts. 

The  question,  then,  is,  whether  this  suit  can  be  main* 
tained,  first,  against  the  defendants,  who  are  the  executors ; 
and,  secondly,  against  the  other  defendants,  who  have  got 
the  assets  in  their  hands.  As  to  the  first  point,  it  is  said 
that  the  executors  have  not  proved  the  will,  and  that  a  suit 
cannot  be  maintained  against  them  on  that  ground.  If  that 
were  the  law,  then  it  would  be  permitting  persons  to  take 
advantage  of  their  own  wrong.  A  man  might  get  possession 
of  the  assets  of  a  testator  in  his  character  of  executor,  and 
might  waste  them,  and  be  guilty  of  any  misapplication  of 
the  funds,  and  yet  he  might  not  be  capable  of  being  sued 
because  he  had  not  proved  the  will.  On  that  subject  we  are 
relieved  from  difficulty  by  the  decision  of  Vice-Chancellor 
Stuart  in  the  case  of  vickers  v.  Bell  (*),  which  was  affirmed 
on  appeal,  where  it  was  held  that  an  executor  who  had  not 
proved  the  will  was  a  proper  party  to  an  administration  suit 

Provided  -he  had  acted  as  executor,  though  he  might  not 
ave  received  anything  as  such ;  and  d  fortiori^  you  may 
maintain  a  suit  against  an  executor  when  he  has  received 
j)art  of  the  assets.  The  true  criterion  of  the  executor's  posi- 
tion is  whether  he  is  appointed  executor,  an^L  whether  he 
has  meddled  with  the  estate.  If  he  has,  then  he  can  be  sued 
without  more. 

It  is  distinctly  alleged  that  these  defendants,  the  exec- 
utors, have  interfered  with  the  estate,  and  have  received  a 
portion  of  the  assets,  and  consequently  they  are  properly 
made  parties  to  the  suit,  although  they  have  not  proved  the 
will.  The  executors  will,  no  doubt,  have  to  prove  the  will, 
and  I  feel  perfectly  sure  that,  until  they  have  proved,  gen- 
tlemen standing  in  the  high  position  of  Messrs.  Hunters, 
Gwatkin  &  Co.,  as  solicitors,  will  never  remit  to  them  the 
assets  in  their  hands,  but  will  retain  them  till  the  executors 
have  clothed  themselves  with  a  legal  title  to  receive  the 
funds. 

The  next  question  is,  whether. Messrs.  Hunters,  Gwatkin 
205]  &  Co.  *are  properly  sued  by  the  plaintiff.  It  has 
been  argued  that  they  are  not  sued  as  executors  de  son  tori, 
because  it  is  not  stated  upon  the  claim  that  they  are  exec- 
utors de  son  tort;  but  that  is  not  necessary,  if  it  appears 
from  the  ordinary  interpretation  of  the  allegations  that  they 
have  intermeddled  with  the  estate.  It  is  stated  that  they, 
having  no  authority  to  do  so,  have  got  in  or  received  in 
England,  and  have  now  in  their  possession  and  control,  a 

(»)  4  D.  J.  &  a,  274. 
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portion  of  the  estate  of  the  deceased.    That  is;  in  my  opin- 
ion, a  sufficient  allegation  to  make  those  defendants  exec- ' 
11  tors  de  son  tort^  and  they  can,  consequently,  be  sued  in 
this  court  as  such. 

That  has,  on  several  occasions,  been  the  subject  of  discus- 
sion before  me,  and  I  have  thoroughly  considered  the  point. 
The  last  occasion  of  its  being  argued  was  in  a  case  of  Coote 
V.  Whittington  (*),  which  came  before  me  upon  appeal  from 
a  decision  of  a  county  court  judge.  I  am  aware  that  that 
case  was  subjected  to  criticism  by  Sir  Gteorge  Jessel  in  Row- 
sell  V.  Morris  Q ;  and  I  think,  in  answer  to  the  observations 
made  by  him,  I  may  say  that  he  expressed  himself  some- 
what incautiously,  for  he  decides  that  you  cannot  adminis- 
ter an  estate  in  this  court  without  having  before  it  the  legal 
personal  representative  of  the  testator  or  intestate,  although 
an  executor  de  son  tort  or  the  legal  personal  representative 
of  such  an  executor  is  before  the  court.  If,  as  he  says,  you 
cannot  sue  a  person  as  executor  de  son  tort^  then  any  per- 
son may  enter  upon  and  take  possession  of  the  property  of 
a  deceased,  and  he  cannot  be  s.ued  for  doing  so.  I  know  of 
no  character  in  which  such  a  man  can  be  sued  except  it  is 
that  of  an  executor  de  son  tort^  as  I  pointed  out  in  the  case 
of  Coote  V.  Whittingpyrb.  It  would  be  the  height  of  injustice 
if  a  man  could  possess  himself  of  the  assets  of  a  testator, 
and  because  he  did  not  choose  to  clothe  himself  with  the 
character  of  administrator,  could  not  therefore  be  sued  in 
respect  of  such  assets. 

1  have  already  decided  the  contrarjr,  first  in  Rayner  v. 
Koehler  (*),  and  then  in  Qoote  v.  Whittington  ;  and  I  believe 
that  what  I  decided  in  those  cases  has  been  the  rule  ever 
since  the  statute  of  Elizabeth. 

*Now,  I  wiir  examine  the  cases  which  have  been  [206 
cited,  and  which,  I  think,  completely  bear  out  what  I 
have  said. 

The  first  case  is  that  of  Oottle  v.  Aldricli  (*),  where  it  was 
held  that  although  a  person  cannot  be  charged  as  executor 
de  son  tort  while  he  acts  under  a  power  of  attorney  made  to 
him  by  one  of  the  several  executors  who  had  proved  the 
will,  yet,  if  he  continued  to  act  after  the  death  of  such  ex- 
ecutor, he  might  be  charged  as  executor  de  son  tort^  though 
he  acted  under  the  advice  of  another  of  the  executors  who 
had  not  proved ;  and  Lord  EUenborough  there  said  (*) : 
"Admitting  that  Denton  was  rightful  executor,  yet  if  tne 

(»)  Law  Rep.,  16  Eq.,  634.  (<)  4  M.  «fe  S.,  1Y5. 

(«)  Law  Rep.,  IT  Eq.,  20.  (»)  4  M.  A  S.,  177. 

(^  Law  Rep.,  14  Eq.,  262. 
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defendant  interfered  in  an  assumed  character  of  executrix, 
and  if,  never  being  executrix,  she  acted  as  such,  and  made 
claim  in  that  character,  may  she  not  be  charged  as  executrix 
de  son  tort  f  .  .  .  The  question  is,  has  she  acted  as  such  ? 
We  are  not  called  upon  to  say  what  might  be  the  effect  of 
Denton's  making  probate  and  confirming  all  the  acts  which 
she  has  done,  but  a^  the  case  stands  at  present,  she  is  clothed 
with  no  right  herself,  nor  derives  any  from  others  who  might 
have  assumed  it." 

Then,  in  Sharland  v.  Mildon  (*),  the  widow  of  the  testator 
employed  A.  to  collect  some  of  the  debts  due  to  the  testa^ 
tor's  estate,  which  A.  accordingly  collected  and  paid  over 
to  the  widow,  believing  that  she  was  the  administi-atrix. 
The  widow  subsequently  died  without  having  obtained  let- 
ters of  administration,  and  it  was  held  that  A. ,  having  re- 
ceived moneys  which  he  knew  to  be  part  of  the  estate  or  the 
testator,  and  not  having  Jtcoounted  for  such  moneys  to  the 
legal  personal  representative  of  the  testator,  A.  was  liable 
to  be  sued  as  executor  de  son  tort 

In  Oedge  v.  Traill  (")  the  bill  was  filed  by  a  creditor  of  a 
testator  against  the  executor  and  certain  persons  who  were 
in  partnership  with  the  executor,  and  it  alleged  that  the 
partnership  claimed  to  be  entitled  to  retain  assets  which 
were  in  their  hands  in  satisfaction  of  a  debt  which  the^  pre- 
tended to  be  due  to  Ihem  from  the  testator,  but  it  did  not 
charge  in  express  terms  that  the  executor  was  colluding  with 
his  copartners.  The  creditor  was  there  held  to  have,  under 
207]  such  circumstances,  a  right  to  sue  all  *the  partners; 
and  a  demurrer  by  the  partners,  other  than  the  executor, 
was  overruled.  And  in  Bowsher  v.  Watkins  {*)  the  same 
principle  was  maintained.  •  . 

The  last  case  was  Holland  v.  Prior  {*).,  There  the  ques- 
tion was  whether  the  executor  of  an  administratrix  who  had 
received  assets  of  her  intestate  could  be  made  a  party  to  a 
suit  instituted  by  a  creditor  of  that  intestate,  and  it  was  held 
that  he  might  and  ought  to  be  made  a  defendant  in  such  a 
suit.  Lord  Brougham,  in  delivering  judgment,  said,  in 
speaking  of  what  parties  were  necessary  in  an  administra- 
tion suit:  ''The  rule  is  to  stop  short  at  the  personal  repre- 
sentatives, unless  where  there  is  insolvency,  or  where  other 
parties  stand  in  such  relation  to  the  deceased  or  his  estate 
or  his  representative,  that  they  may  be  said  either  to  have 
been  mixed  with  him  and  his  affairs  during  his  lifetime,  or 
to  have  aided  his  representative  after  his  decease  in  with- 

Q)  5  Hare,  469.  (»)  1  Russ.  <k  My.,  277. 

(«)  1  Russ.  <b  My.,  281,  n.  (*)  1  My.  <b  K.,  287,  240. 
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drawing  his  estate  from  his  creditors,  or  to  have  undertaken 
more  directly  a  quasi  representation  of  him."  Then  he 
says :  "  Under  the  second  description  falls  the  case  of  those 
who  by  collusion  with  the  executors  have  received  or  wasted 
his  property,  which  may  be  likened  to  that  of  an  executor 
de  son  torty  a  representation  fixed  ui)on  those  who  inter- 
meddle with  the  estate  as  the  penalty  of  their  interference." 
AH  these  cases  prove  that  where,  a  person  does  interfere 
and  intermeddle  with  the  estate  of  a  deceased  without 
authority,  he  may  be  sued  in  this  court  as  executor  de  son 

There  is  still  one  authority  remaining,  that  of  Webster  v. 
Webster  (*),  which  I  referred  to  in  OooU  v.  Whittington  ('). 
There  a  plea  of  the  Statute  of  Limitations  by  an  executor 
was  allowed.  The  testator  died  in  1786,  though  probate 
was  not  taken  out  till  1802.  The  allegation  of  the  bill  being 
that  the  defendant  had  possessed  the  personal  estate,  and 
tlierefore  miglit  have  been  sued  as  executor  de  son  tort  me- 
viously  to  1792.  The  Lord  Chancellor  there  admitted  he 
might  be  charged  as  executor  de  son  tort  if  ij  was  proved 
that  he  had  done  any  act,  and  thought  the  plea  good  npon 
the  circumstances  stated  in  the  bill,  considering  that  the 
defendant  had  possessed  himself  of  the  estate  and  effects  of 
the  testator  previously  to  1792,  and  if  so,  an  action  might 
have  been  brought  *at  the  moment.  If  an  action  [208 
could  be  brought,  so  also  could  a  suit  be  instituted. 

It  appears  to  me,  therefore,  in  the  first  place,  that  this 
claim  is  properly  filed  against  the  execntors  before  probate 
has  been  taken  out  by  them,  and  that  these  assets  being  in 
the  hands  of  Messrs.  Hunters,  Gwatkin  &  Co.,  they  may 
be  properly  sued  on  the  ground  of  being  executors  de  son 
tort  Further,  as  I  have  said,  it  is  impossible  for  them  to 
part  with  these  assets  until  the  will  is  proved,  because  if 
they  do  they  will  have  to  pay  over  again. 

JSow,  the  inconvenience  oi  the  form  in  which  the  defend- 
ants have  thought  fit  to  bring  on  the  case  is  palpable.  They 
admit  they  have  money  in  their  hands.  I  inVited  them  to 
state  what  the  real  facts  of  the  case  were  ;  for  all  I  know  it 
may  turn  out  that  there  is  no  debt  at  all,  or  that  the  amount 
of  money  in  their  hands  is  very  small,  but  they  have  de- 
clined to  give  any  information,  and  have  thougth  fit  t6  de- 
fend the  case  upon  these  technical  grounds.  As  far  as 
appears  by  the  statements  in  this  claim,  I  think  the  plaintiff 
was  quite  justified  in  bringing  this  action  to  prevent  these 
defendants  from  parting  with  the  money  without  providing 

0)  10  Ve«„  «3.  O  Law  Rep,,  16  Eq.,  684. 
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1876  In  re  Lovett.      Ambler  v.  Lindsay.  Y.CJl, 

for  the  debte ;  and  it  cannot  possibly  do  any  harm  to  Messrs. 
Hunters,  Gwatkin  &  Co.,  whose  duty  is  to  pay  the  money 
over  to  those  i)erson8  who  are  legally  entitled  to  it.  The 
merits  of  the  case  on  the  part  of  tne  defendants  are  none, 
and  the  convenience  none.  On  these  grounds  I  must  over- 
rule the  demurrer,  and  the  defendants  may  have  fourteen 
days  to  put  in  their  answer. 

Solicitors  for  plaintiff :  Kynaston  &  Oasquet. 
Solicitors  for  defendants :  Hunters^  Gwatkin  &  Co. 

As  to  the  rights  and  liabilities  of  an  106  note  ;  Alexander  v.  Kelso,  1  Bax- 

executor  or  administrator  de  son  tart,  ter  (Tenn.),  5 ;  Damouth  v.  Elock,  90 

see  14  Eng.  Ben.,  419  note;  McQel-  Mich.,  289. 

land's  Probate  Prac.,  82;   Browne  on  As  to  payment  to  one  sabeeqnentl j 

Probate,  136,  271 ;  1  Williams  on  Ex-  appointed   executor  or  administrator 

ecutors,  6th  Amer.  ed.,  266-8,  271-S,  being  valid,  see  4  Eng.  Rep.,  493  note  ; 

405, 926 ;  8  id.,  1787-8, 1728-9,  2018-9 ;  14  id.,  419  note. 
8  Bedf.  on  WUls  (8d  ed.),  21-28,  85-6, 
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ACOroEOT. 

1.  The  defendants'  Bbip  was  driyen  on 
shore  by  a  stonn  in  endeavoring  to 
make  the  port  of  Sanderland.  The 
crew  were  taken  off  with  difficulty,  and 
the  ship,  being  a  complete  wrecK,  was 
afterwards  driven  by  the  winds  and 
waves  against  the  pier  belonging  to  the 
harbor,  and  did  damage  to  it,  for  which 
the  commissioners  brought  an  action 
under  s.  74  of  the  Harbors,  Docks  and 
Piers  Clauses  Act,  1847  (10  Vict.  c.  27), 
which  enacts  that  "  the  owner  of  every 
vessel  or  float  of  timber  shall  be  an- 
swerable to  the  undertakers  for  any 
damage  done  by  such  vessel  or  float, 
or  by  any  person  employed  about  the 
same,  to  the  harbor,  dock,  or  pier,  or 
tiie  quays  or  works  c6nnected  there- 
with:" 

Held,  that  the  language  of  the  sec- 
tion, though  general,  must  be  inter- 
preted with  re£rence  to  the  well-known 
principle  of  the  common  law,  that  a 
person  is  not  to  be  made  liable  for  dam- 
age caused  by  his  property,  without 
any  default  of  his,  through  what  is 
generally  termed  the  act  of  God ;  and 
that  the  defendants  were  therefore  not 
answerable  under  the  section.  River , 
etc,,  V.  AdamMfi,  190,  200  note. 


ACQUIESCENCE. 

/See  LnoTATioNS,  Statute  of,  711. 
Stockuoldkbs,  672. 

17  Eng.  Rep.  107 


ACT  OP  GOD. 

See  AociDXNT,  190,  200  note, 
Cauukrs,  880,  849  note, 

PlRFOKMANOB,  98,  99  flOtC. 


ACTOR. 
See  Pbrfoemanci,  94,  99  noU, 


ADMIRALTY. 

1.  The  master  of  a  foreign  vessel  lying 
in  the  port  of  Quebec,  being  without 
funds  or  credit,  by  means  of  a  bill  of  ex- 
change drawn  upon  a  firm  of  shipbrok- 
ers  in  London,  procured  the  aavance 
of  a  sum  of  money  for  necessaries  for 
the  ship.  The  bill  of  exchange  was  ac- 
cepted and  paid,  but  the  acceptors,  not 
having  received  the  amount  of  the 
bill  from  the  shipowners,  instituted  an 
action  against  the  ship  for  the  amount 
of  the  bill : 

Held,  that  the  court  had  juidsdiction 
to  entertain  the  action.   Hie  Anna.  552 

2.  The  commander  and  crew  of  a  Queen's 
ship  have  the  same  rights  to  remunera- 
tion for  salvage  as  the  master  and  crew 
of  a  merchant  ship,  but 

QiuBre,  whether  they  can  make  with 
the  captain  of  the  wrecked  ship  an 
agreement  as  to  the  amount. 

8.  The  commander  of  a  Queen's  ship, 
sent  to  render  help  to  a  wrecked  ship, 
cannot  impose  terms  and  refuse  to 
give  salvage  services  unless  those 
terms  are  accepted. 
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'4.  A  ship  belonging  to  the  Bombay 
Goyernment  with  a  hired  commander 
and  crew  ia,  with  respect  to  the  provi- 
sions of  the  Merchant  Sliipping  Act, 
1854,  8.  484,  in  the  same  position  as  a 
Queen's  ship  with  commissioned  offi- 
cers.    77i«  Cargo  of  the  WoonMg,     559 

6.  An  English  steamship,  bound  from 
Sumatra  to  Jedda,  having  on  board  as 
passengers  550  pilgrims,  was  wrecked 
in  the  Red  Sea.  The  pilgrims  took 
refuge  on  4  rock  where  if  bad  weather 
had  set  in  they  would  have  been  ex- 
posed to  imminent  danger.  In  answer 
to  signals  of  distress  a  steamship  be- 
longing to  the  plaintiffs  came  up,  and 
her  master  refused  to  rescue  the  pil- 
grims for  a  less  sum  than  £4,600,  which 
was  the  amount  of  the  passage  money 
to  be  paid  to  the  owners  of  the  wrecked 
vessel  for  carrying  the  pilgprims  from 
Sumatra  to  Jedaa.  Ultimately  the 
master  of  the  wrecked  vessel  signed  an 
agreement  to  pay  £4,000  to  the  master 
of  the  plaintiffis'  vessel  to  take  the  pil- 
grims to  Jedda,  and  the  pilgrims  were 
taken  in  the  plaintiffs'  vessel  to  Jedda 
in  safety.  In  an  action  to  enforce  the 
agreement : 

Held,  that  the  aCTcement  must  be 
set  aside  as  inequitable,  and  the  court 
awarded  £1,800  as  salvage  remunera- 
tion.   The  Medina,  570 

6.  In  a  case  of  collision  a  steamer  will  be 
held  not  justified  in  running  at  full 
speed  on  a  dark  night  and  not  far  from 
a  coast  where  other  vessels  are  likely 
to  be. 

7.  A  vessel,  unless  there  be  apparent 
danger,  is  not  guilty  of  negligence  in 
not  showing  a  light  to  a  vessel  follow- 
ing her.     The  (My  of  Brooklyn,       574 

8.  Where  the  judge  qt  the  court  below 
has  come  to  a  conclusion  of  fact  after 
hearing  witnesses,  the  Court  of  Appeal 
will  not,  except  in  cases  of  extreme 
pressure,  reverse  his  decision;  but 
where  the  decision  of  the  court  below 
does  not  depend  upon  the  credibility 
of  the  witnesses,  but  on  the  inferences 
from  the  evidence  drawn  by  the  judge, 
his  decision  may,  even  without  such 
pressure,  be  reversed  by  the  Court  of 
Appeal. 

9.  A  steamer,  with  sails  up,  running 
through  a  rofidBtead  oueht  even  by 
day-time  and  in  fii^e  veatner  to  have  a 


man  on  the  look-out  besides  the  captain 
on  the  bridge.     Jlu  GUmnihanta.    577 


AFTER-ACQUIRED  PROPERTY. 
See  SsTTLEMXNT,  706. 


AGENT. 
See  Principal  and  Agxitt,  824,  829  neU, 


AGREEMENT. 

1.  Defendants,  by  9  contract,  dated  Lon- 
don, 17th  of  March,  bought  of  pUuntiflb 
*'  about  600  tons  of  Madras  rice,  to  be 
shipped  at  Madras  or  coast  for  thia  port 

during  the  months  of  March  -^r-  April, 

per  Rajah  of  Cochin."  The  600  tons 
filled  8,200  bags,  of  which  7,120  were 
shipped  between  the  23d  and  28th  of 
February,  and  the  last  bill  of  lading  waa 
signed  on  tlie  latter  day;  of  the  other 
1,080  bags,  1,080  were  put  on  board 
on  the  28th  of  February,  and  the  re- 
maining 50  on  the  8d  of  March,  and 
the  bill  of  lading  signed  on  that  day. 
Defendants  havmg  refused  to  accept 
the  rice : 

Heidt  that,  nine-tenths  having  been 
completely  shipped  in  February,  the 
rice  was  not  shipped  in  March  or  April, 
and  the  defendants  were  not  bound  to 
accept  it    Shand  v.  Bowes,  188 

See  AnioaALTT,  670. 

Bill  of  LadiHo,  849,  856  note. 
Building  Contract,  408,  416  note. 
Frauds,  Statute  of,  789,  797  note, 
Performancs,  98,  99  note. 


AIR. 
See  Nuisance,  698,  708  note. 


ALIENATION,  RESTRAINT  OF. 
See  Annuitt,  814. 
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ANIMALS. 
Sec  Carrikks,  830, 849  note. 


ANNUITY. 

1.  A  testator  directed  his  trustees  to  par- 
chase  out  of  his  residuary  estate  irom 
goyemment  an  annuity  for  M.,  a  single 
woman,  who  was  not  to  be  entitled  to 
elect  to  receive  the  price  or  value  of  the 
anpuity  in  lieu  thereof,  and  he  directed 
such  annuity  t6  be  paid  to  her  for  her 
separate  use,  and  that  if  she  sliould  at 
any  time  sell,  assign,  incumber,  or  in 
anywise  dispose  of  or  anticipate  such 
annuity,  or  any  part  thereof,  the  same 
should  cease  and  be  void,  and  should 
sink  into  the  residue : 

Held,  that  M.  was  not  entitled  to  the 
value  of  the  annuity,  but  that  the  an- 
nuity was  to  be  purchased  by  the  trus- 
tees, and  held  by  them  to  pay  to  M. 
until  she  should  do  any  act  of  aliena- 
tion.    HaUon  v.  May,  814 


APPEAL. 
See  BAJfKSXTPTOT,  781. 


APPOINTMENT. 

1.  By  marriage  settlement,  dated  in  1821, 
real  estate  was  conveyed  to  trustees  to 
the  use  of  the  settlor,  W.  M.,  for  life, 
and  after  his  death  to  the  use  of  all  or 
any  exclusively,  of  the  children,  grand- 
children, or  oUier  issue  of  W.  M.  (to 
be  bom  before  the  appointment  was 
made),  as  he  should  by  deed  or  will 
appomt,  and  in  default,  to  the  uses 
therein  declared.  By  will,  dated  in 
1867,  W.  M.  appointee!  the  estate  to  his 
son  W.  E.  M.  in  fee,  but  in  case  he 
should  have  no  child  who  should  attain 
twentv-one,  then  to  the  settlor's  grand- 
son ^.  M.  B.  in  fee  : 

Held,  that  the  executory  gilt  over  to 
W.  M.  B.  was  void  for  remoteness. 

2.  Trust  estates  held  to  pass  under 
a  general  devise  notwitiistanding  a 
charge  of  legacies ;  the  devise  passing 
all  the  real  estate  vested  in  the  testator 


whether  on  trust  or  beneficially,  and 
the  charge  affecting  only  such  estate 
as  belongs  to  him  beneficially.  Brovoris 
matter.  821 

8.  By  marriage  settlement  personal  prop- 
erty was  assigned  to  trustees  upon 
trust  to  pay  the  income  to  the  wife  for 
her  separate  use  for  life,  without 
power  of  anticipation,  and  after  her  de- 
cease, in  case  her  husband  should  sur- 
vive, to  pay  him  so  much  of  the  in- 
come as  she  should  by  deed  or  will  ap- 
point for  his  life,  and  subject  thereto 
for  the  children  of  the  marriage ;  and 
in  case  there  should  be  no  cnildren, 
then  upon  trust  in  case  the  wife  should 
survive  her  husband,  for  her,  her  exec- 
utors, administrators,  and  assigns,  for 
her  sole  and  separate  use;  but  if  she 
should  not  survive  her  husbAid,  then 
for  such  of  her  relations  as  she  should,' 
notwithstanding  coverture,  by  deed  or 
will  appoint. 

4.  The  wife  made  a  will  in  exercise  of 
the  power  during  coverture,  and  sur- 
vived her  husband  without  having  had 
issue  of  the  marriage : 

Held,  upon  demurrer,  that  the  wiU, 
made  during  coverture,  was  a  good 
disposition  of  all  the  property.  Bishop 
V.  WaU,  885 


APPURTENANCES. 
See  Chops,  801,  808  noU, 
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ARBITRATION. 

.  A  lessee  covenanted  with  the  lessor 
that  he  would  keep  such  a  number  only 
of  hares  and  rabbits,  as  would  do  no  in- 

i*ury  to  the  crops,  and  that  in  case  he 
[ept  such  a  number  as  should  injuro 
the  crops  he  would  pay  a  fair  and  rea- 
sonable compensation,  the  amount  of 
such  compehsation,  in  case  of  differ- 
ence, to  be  referred  to  two  arbitrators, 
or  an.  umpire.  '  The  lessor  having 
brought  an  action  for  breach  of  cove- 
nant, alleging  that  the  l^see  had  not 
kept  such  a  number  only  of  hares  and 
rabbits  as  would  do  no  injury,  but  had 
kept  such  a  number  as  did  ii^ury,  and 
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luid  neglected  to  pay  any  compensa- 
tion : 

Mdd^  reyersing  the  judgment  of  the 
court  below,  that  upon  the  trae  con- 
struction of  the  lease  the  covenant  to 
refer  the  amount  of  compensation  was 
a  collateral  and  distinct  coyeuant,  and 
that  the  action  was  maintainable,  al- 
though there  had  been  no  arbitration. 
Damon  y.  FUtgerald,        426,  429  note. 

See  Bdildxmo  Contraot,  408,  416  note, 
Ikbueanok,  Mabctx,  206,  237  note. 


ABCHITECT. 
See  AxtmAnon,  426,  429  mote, 

BmLDINO  CONTEAOT,  408,  416  JMfe. 


ARRAIGNMENT. 
See  CBiimrAL  Law,  107,  111  noU, 


AVERAGE. 
See  Imsukanob,  IfAuan,  148. 


B. 


BALLOT. 


See  CmnmrAL  Law,  118. 


BANKRUPTCT. 

1.  An  adjudication  of  bankruptey  was 
made,  rounded  upon  the  execution  by 
the  debtor  of  a  bill  of  sale  which  was 
held  to  be  an  act  of  bankruptcy : 

Held  (affirming  the  decision  of  Bacon, 
C.J.),  that  the  holder  of  the  bill  of  sale 
was  entitled  to  appeal  from  the  adjudi- 
cation. 

2.  Statement  of  the  principles  which 
guide  the  court  in  determining  whether 
An  Msignment  of  all  a  debtor's  property 


is  an  act  of  bankniptey.     &  parte 
EOie,  781 

See  (Chattel  MomTGAGX,  4S4. 


BILL  OF  LADING. 

1.  The  defendants  sold  to  B.  A  Ca  100 
tons  of  zinc  (unappropriated)  upon  cer- 
tain terms  of  payment,  giving  them  at 
the  time  of  the  contract  four  several 
documente  to  the  following  e^Tect : 
"  We  hereby  undertake  to  deliyer  to 
your  order  indorsed  hereon  twenty-five 
tons  merchantable  sheet  nne  off  yonr 
contract  of  this  date."  Upon  the  faith 
of  these  documents,  the  pbuntiflb 
bought  of  B.  A  Co.,  and  paid  for,  fifty 
tons  of  the  zinc  mentioned  in  the  con- 
tract. B.  <k  Co.  having  fiuled,  and  the 
contract  price  beins  unpaid,,  the  defen- 
dants refused  to  deliver  the  zinc : 

Hdd^  that  the  giving  of  these  deliv- 
ery orders  or  "  undertakings  *  did  not 
estop  the  defendants  firom  setting  np, 
as  against  the  vendees  of  B.  &  Ca, 
their  right  as  unpaid  vendors  to  with- 
hold   delivery.      Farmdoe    y.    Bain, 

849,  8651MCC 


BONDS. 

1.  All  the  bonds  issued  by  corporation, 
secured  by  mortgage  to  be  paid  pari 
paetu.     Matter  efJieffenfe  Canal,  etc 

784 


BROKER 

1.  The  defendant,  being  in  want  of  addi- 
tional capital  in  his  business,  on  the 
10th  of  June,  1878,  wrote  to  the  plain- 
tifiis  (accountants  in  London  with 
whom  he  had  been  in  correMioindence 
on  the  subject)  as  follows:  "  The  prem- 
ises of  the  B.  works  in  this  town  are 
my  property  solely,  but  the  business 
of  it  is  carried  on  by  myself  and  my 
partoer.  In  case  of  your  introducing 
a  purchaser  of  all  tlie  premises,  or 
part  of  them,  of  whom  I  shall  approve, 
or  in  case  of  your  introducing  capital 
which  I  should  accept,  I  could  pay  you 
a  commission  of  6  per  cent,  on  the 
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amount  in  either  case,  provided  no 
one  else  is  entitled  to  a  commission  in 
respect  of  the  same  introduction." 
The  plaintiffs  succeeded  in  introducing 
one  W.  u>  the  defendant,  who  advanced 
him  by  way  of  loan  a  sum  of  £10,000, 
upon  which  the  plaintiffs  received  the 
agreed  commission.  Some  few  months 
aftecwards  the  defendant  and  W.  en- 
tered into  an  agreement  for  a  partner- 
ship, on  which  occasion  W.  made  a 
further  advance  of  £4,000  by  way  of 
capital  to  the  concern.  The  plaintiffs 
claimed  commission  upon  this  further 
advance;  and,  in  an  action  brought 
to  enforce  their  claim,  they  admitted 
that  the  advance  of  the  £4,000  was  not 
contemplated  at  the  time  of  the  ad- 
vance of  the  £10,000,  but  that  the 
£4,000,  was  advanced  solely  in  conse- 
quence of  the  negotiation  for  the  part- 
nership between  the  defendant  and  W.: 
•  hddj  that  the  plaintiffs  were  not  enti- 
tled to  commission  on  this  second  ad- 
vance.    Tribe  v.  Taylor.  889 


BUII^ING  CONTRACT. 

1.  A  building  contract  by  which  the 
plaintiffs  contracted  with  the  defen- 
dants to  construct  a  dock  and  other 
works  in  connection  therewith,  pro- 
vided as  follows:  "Should  the  con- 
tractor fail  to  proceed  in  the  execution 
of  the  works  in  the  manner  and  at  the 
rate  of  progpress  required  'by  the  en- 
'^neer,  or  to  maintain  the  said  works, 
as  hereinafter  mentioned,  to  the  satis- 
£Eu:tion  of  the  engineer,  his  contract 
shall,  at  the  option  of  the  cotnpany 
but  not  otherwise,  be  considered  void 
as  far  as  relates  to  the  works  or  main- 
tenance remaining  to  be  done ;  and  all 
sums  of  money  that  may  be  due  to  the 
contractor,  together  with  all  materials 
and  implements  in  his  possession  and 
all  sums  named  as  penalties  for  the 
non-fulfilment  of  the  contract,  shall 
be  forfeited  to  the  company,  and  the 
amount  shall  be  considered  as  ascer- 
tained damages  4br  breach  of  contract.'* 
The  contract  provided  that  "  the  whole 
of  the  works  should  be  entirely  com- 
pleted on  or  before  the  81st  of  August, 
1878."  The  works  were  not  completed 
by  that  date. 

2.  There  were  other  clauses  in  the  con- 
tract in  the  following  terms : 


"If  the  contractors  shall  not  com- 
plete the  said  works  within  the  period 
limited  for  the  purpose,  or  if  they  shaU 
become  bankrupt,  or  if  from  any  causo 
whatever  (not  arising  from  any  acts 
done  or  omitted  to  be  done  by  the  said 
company  contrary  to  the  true  intent 
and  meaning  of  these  presents)  they 
shall  be  delayed  or  prevented  in  the 
completion  of  the  said  works  according 
to  the  specification,  it  shall  be  lawfiu 
for  the  company,  without  any  previous 
notice,  to  take  the  works  entirely  or  in 
part  out  of  their  hands,  and  to  employ 
any  other  contractor  to  complete  the 
same." 

"  Should  the  engineer  be  at  any  time 
dissatisfied  with  the  nature  or  mode  of 
proceeding  with,  or  at  the  rate^f  pro- 
gress or  maintenance  of,  the  works,  or 
any  part  thereof,  he  shall  have  fuU 
power  to  procure  and  make  use  of  all 
labor  and  materials  from  the  money 
that  may  then  be  due  or  that  may  be- 
come due  to  the  contractor,  but  it  is 
.  her.eby  expressly  declared  that  the 
possession  of  this  power  by  the  en- 
gineer shall  not  in  any  deeree  relieve 
the  contractor  from  his  obligation  to 
proceed  in  the  execution  of  and  com- 
plete the  works  with  the  requisite  ex- 
pedition or  to  maintain  them  as  here- 
inafter mentioned." 

8.  On  the  22d  of  January,  1874,  and  con- 
sequently after  the  time  fixed  by  the 
contract  for  completion  of  the  works, 
the  defendants  gave  notice  to  tho 
plaintiffs  to  avoid  the  contract  and 
thereupon  took  possession  of  the  works 
and  of  the  materials  and  implemente  of 
the  plaintiffs : 

Hdd,  that  upon  the  true  construc- 
tion of  the  contract  the  clause  above 
set  forth,  with  reference  to  tho  avoid- 
ance of  the  contract  and  the  forfeiture 
of  the  contractors'  implements  and 
materials,  could  only  be  enforced  be- 
fore the  time  originally  fixed  for  com- 
pletion of  the  works  had  expired. 
WaUcer  v.  London,  etc,       408,  416  note. 


c. 

CARRIERS. 

1.  The  plaintiff'  having  been  a  passenger 
by  the  defendants'  railway,  her  lug- 
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eago  (consieting  of  two  packages)  was 
depoeited  with  a  clerk  of  the  defen- 
dants, at  their  cloak  room;  and  the 
person  depositing  it  received  a  ticket 
which  was  headed  **  Luggage  and 
cloak  office,"  and  on  the  face  of  which 
was  printed, .  in  type  easily  legible, 
**  left,  subject  to  the  conditions  on  the 
other  sida  This  ticket  to  be  given 
up  when  the  luggage  is  taken  away." 
And  on  the  other  side,  after  a  statement 
of  th6  *'  sums  to  be  paid  for  warehous- 
ing passengers'  luggage,"  there  was 
a  notice  tliat  "the  company  will  not 
be  responsible  for  loss  of,  or  injury  to, 
any  packa^re  beyond  the  value  of  £5, 
unless  at  tne  time  of  the  delivery  of 
such  package  the  true  value  and  nature 
thereof  ....  shall  have  been  de- 
clared, ....  and  a  sum  at  the  rate 
of  Id.  ^r  pound  sterling  ...  be  paid 
m  addition  to  the  before-men- 
tioned ordinary  warehouse  charges. 
The  company  will  not  be  responsible 
for  loss  of,  or  injury  to,  articles  except 
left  in  the  cloak  room."  The  value  of 
each  package  was  more  than  £5,  but 
no  declaration  of  value  or  additional 
payment  was  made.  The  person  who 
deposited  the  luggage  knew. that  there 
were  conditions  on  the  back  of  the 
ticket,  but  did  not  know  what  those 
conditions  were.  The  luggage  was  not 
put  by  the  defendants'  servants  into 
the  cloak  room^  but  was  left  in  a  vesti- 
bule, without  any  other  protection, 
and  was  stolen  owing  to  this  negli- 
gence of  the  defendante'  servants.  On 
these  facts,  the  court  having  power  to 
draw  inferences : 

Held,  that  the  luggage  must  be  taken 
to  have  been  deposited  subject  to  the 
conditions  on  the  back  of  the  ticket. 

2.  Jldd,  by  Blackburn  and  Mellor,  JJ., 
that  the  conditions  were  applicable  to 
the  loss,  and  protected  the  defendants, 
although  the  luggage  was  not  depoeited 
in  the  cloak  room. 

8.  But  by  Lush,  J.,  that  the  contract 
was  to  warehouse  the  luggage  in  the 
cloak  room,  and  that  the  conditions 
only  protected  the  defendants  as  to  a 
deposit  in  the  cloak  room.  Harris  v. 
GrecU  WeiUm,  etc,  156,  174  note. 

4.  The  plaintiff  took  a  ticket  for  Scar- 
borough at  the  defendants'  station  at 
Liverpool.     The  journey  from  Liver- 


pool to  Scarboron^h  is  via  Leeds  and 
York.  The  defendants'  train  only  goea 
to  Leeds;  and  from  Leeds  to  Scar- 
borough the  journey  is  over  the  lines 
and  by  the  trains  of  other  oompaniea. 
The  ticket  referred  to  the  conditions  in 
the  defendants'  published  time  bills,  of 
which  the  most  material  part  was  aa 
follows:  **  The  published  train  biUa  are 
only  intended  to  fix  the  time  at  which 
passengers  may  be  certain  to  obtain 
tickets  for  any  journey  from  the  various 
stations,  it  being  understood  that  the 
trains  shall  not  start  before  the  ap- 
pointed time.  Every  attention  will  oe 
paid  to  insure  punctuality,  so  far  as  it 
IS  practicable ;  but  the  directors  give 
notice  that  the  companv  do  not  under- 
take that  the  trains  shall  start  or  arrive 
at  the  time  specified  in  the  bills,  nor 
will  they  be  accountable  for  any  loss, 
inconvenience,  or  injury  which  may 
arise  from  delays  or  detention.  .  .  The 
granting  of  tickets  to  passengers  to 
places  off  the  company's  line  is  an  ar- 
rangment  made  for  the  convenience  of 
the  public;  but  the  company  do  not 
hold  themselves  responsible  for  any 
delay,  detention,  or  other  loss  or  in- 
jury whatsoever  arisino^  off  their  lines, 
or  from  the  acts  or  defaults  of  other 
parties,  nor  for  the  correctness  of  the 
times  over  lines  of  other  companies, 
nor  for  the  arrival  of  this  company's 
own  trains  in  time  for  the  nominally 
corresponding  train  of  any  other  com- 
pany or  party." 

Tlie  train  by  which  the  plaintiff 
travelled  was  too  late  at  Leeds  to  catch 
the  train  by  which  the  plaintiff  should 
have  proceeded  to  York ;  and  when  the 
plaintiff  did  arrive  at  York,  at  about  7 
p.m.,  he  found  that  the  train  ior  Scar- 
Dorough  which  he  should  have  caught 
had  gone,  and  that  the  next  train  for 
Scarborough  did  not  start  till  8  p.m., 
arriving  at  about  10  p.m.  He  there- 
upon took  a  special  train  from  the  North 
Eastern  Company,  which  arrived  at 
Scarborough  between  8.30  and  9  p.m. 
The  plaintiff  had  no  business  or  engage- 
ment in  Scarborough  necessitating  his 
being  there  at  any  particular  time. 

The  plaintiff  brought  an  action  against 
the  defendants  in  the  county  court,  and 
the  county  court  judge  held  that  there 
was  a  contract  on  the  defendants'  part 
to  use  due  diligence  to  insure  punctual- 
ity, and  that,  upon  the  facts,  there 
had  not  been  such  diligence  used.     lie 


nn>Ex 


855 


also  held  that  the  plaintiff  was  entitled 
to  recoTer  the  cost  of  the  special  train 
on  the  authority  of  the  dictum  of  Al- 
derson,  B.,  in  Hamlin  v.  Great  Northern 
Ry.  Co,  (26  L.  J.  (Ex.),  22),  that "  where 
one  party  to  a  contract  does  not  per- 
form it,  tJie  other  may  do  so  for  him  as 
near  as  may  be,  and  charge  him  for 
the  expense  incurred  in  so  doing." 

On  appeal  to  the.  Conrt  of  Common 
Pleas,  that  court  affirmed  the  judgment 
of  the  county  court  judge.  On  appeal 
from  that  decision  to  the  High  Court 
of  Appeal: 

Held  (reversinff  the  decision  of  the 
Common  Pleas),  uiat  the  county  conrt 
judge  was  wrong  in  acting  on  the  -dic- 
tum above  mentioned  as  an  absolute 
rule.  The  principle  is,  that  if  one  party 
does  not  perform  his  contract,  the  other 
may  do  so  for  him  as  reasonably  near 
as  may  be,  and  charge  him  for  the 
reasonable  expense  incurred  in  so  doinff ; 
and  a  proper  test  of  what  is  reasonable 
in  such  a  case  as  the  plaintiff's  is  to  con- 
sider  whether,  accoroing  to  the  ordinary 
habits  of  sopiety,  a  person  delayed  on 
his  journey,  under  circumstances  for 
which  the  company  were  not  responsi- 
ble, would  have  incurred  the  expendi- 
ture in  question  on  his  own  account : 

0.  Hdd,  also,  by  the  majority  of  the  court 
(James  and  Mellish,  L.JJ.,  Baggallay, 
J. A.,  and  Mellor,  J.),  that  the  words 
**  Every  attention  will  be  paid  to  insure 
punctuality  as  far  as  practicable  **  did 
import  a  contract  to  use  due  attention 
to  keep  the  times  specified  in  the  time 
bills  as  far  as  practicable,  having  re- 
gard to  the  necessary  exigencies  of  the 
traffic  and  circumstances  over  which 
the  company  had  no  control. 

6.  Per  Cleasby,  B. :  The  effect  of  the  con- 
ditions was  that  the  company  declined 
to  enter  into  any  contract  as  to  the 
times  specified  in  the  time  bills,  whetlier 
absolute  or  qualified. 

• 

7.  Per  Ba^^llay,  J. A. :    The  contract  in 

the  conditions  was  such  as  to  protect 
the  defendants  from  any  farther  liability 
in  a  case  where  they  issued  a  through 
ticket  than  they  would  liavo  incurred  if 
they  had  only  issued  a  ticket  to  the 
farthest  point  of  the  journey  on  Uieir 
own  system. 


8.  Per  James,  L.  J. :  The  true  meaning  of 
the  contract  was,  that  the  persons  in 
the  management  of  the  train  would, 
with  regard  to  the  particular  train  on 
that  particular  journey,  use  due  atten- 
tion to  insure  punctuality,  but  that  the 
defendants  were  not  to  be  held  responsi- 
ble for  delays'  arising  from  circum- 
stances unconnected  with  the  manage- 
ment of  the  particular  train.  Le 
Blanche  v.  London.  248,  284  note. 

9.  The  defendant,  a  common  carrier  by 
sea  from  London  to  Aberdeen,  received 
from  the  plaintiff  a  mare  to  be  carried 
to  Aberdeen  for  hire.  In  the  course  of 
the  voyage  the  ship  encountered  rough 
weather,  and  the  mare  received  such 
injuries  that  she  died.  The  jury  found 
that  the  injuries  were  caused  partly 
by  more  than  ordinary  bad  weather, 
and  partly  by  the  conduct  of  the  mare 
herself  by  reason  of  fright  and  conse- 
quent struggling,  without  any  negli- 
gence of  the  oefendant's  servants  : 

Heldf  reversing  the  decision  of  the 
court  l)elow,  that  the  defendant  was  not 
liable  for  the  death  of  the  mare. 

10.  The  carrier  does  not  insure  against  the 
irresistible  act  of  nature,  nor  against 
defects  in  the  thing  carried  itself;  and 
if  he  can  show  that  either  the  act  of 
nature  or  the  defect  of  the  thing  itself, 
or  both  taken  together,  formed  the  sole 
direct  and  irresistible  cause  of  the  loss, 
he  is  discharged.  In  order  to  show 
that  the  cause  of  the  loss  was  irresisti- 
ble it  is  not  necessary  to  prove  that  it 
was  absolutely  impossible  for  the  car- 
rier to  prevent  it,  but  it  is  sufficient  to 
prove  that  by  no  reasonable  precaution 
under  the  circumstances  could  it  have 
been  prevented. 

11.  Per  Cockbum,  C.J.:  A  shipowner,  who 
is  not  a  common  carrier,  is  not  subject 
to  the  liability  of  a  common  carrier — 
i.e.,  does  not  insure  the  goods  bailed  to 
him  for  carriage. 

12.  The  question  what  amounts  to  an 
"act  of  God"  within  the  meaning^  of 
that  expression,  as  applied  to  th9  car- 
rier's exemption,  discussed.  Nugent  v. 
Smith,  SSO,  S4tf  note. 

See  Railway  Company,  298,  299  note. 
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CASES    OVERRULED,    REVERSED 
AND  CONSIDERED. 

Alexander  v.  Vanderzee,  8  Eng.,  379, 
digtinguithed,  133 

Allen  t).  McPherson,  1  H.  L.  Cas.,  191, 
foOavDed.  771 

Baxendale  «.  London,  etc.,  12  Eng.  B., 
496,  foO&wed.  395 

Bradshaw  v.  Lancashire,  etc.,  12  Eng. 
R.,  310,  oue^umed,  238 

Brown  «.  Brown,  8  Ell.  &  Bl.,  876, 
foUomd,  453 

Butler's  will  matter,  L.  B.,  16  Eq„ 
4!J9,  fcUowed.  800 

Castro  V,  Murray,  13  Eng.  B.,  858, /(?^ 
Umed,  144 

Collins  «.  Lewis,  L.  B.,  8  Eq.,  708, 
foUowed,  801 

Cossej  t).  London,  etc.,  L.  B.,  5  C.  P., 
14Q,foU(need.  357 

Dawidns  c.  Bokeby,  14  Eng.,  127,  see 

144 

Dennis  v,  ToveU,  L.  B.,  8  Q.  B.,  10, 
avemUed.  190 

De  Thoren  v.  Attomey-Qeneral,  4th  se- 
ries Scotch  Cases,  rol.  1,  p.  1036, 
affirmed.  72 

Dixon  V.  London,  etc.,  11  Eng.,  198, 
reversed,  24 

Dixon  V.  London,  etc.,  16  Eng.  R.,  417 
affirmed,  24 

Dugdale  v,  Dugdale,  8  Eng.,  710,  fol- 
Iqw^,  *  801 

Edmunds  «.  Waugh,  L.  B.,  1  Eq.,  418, 
explained,  71 1 

Feather  v,  Begina,  6  B.  &  S.,  257,  ci- 
ndered, 24 

Fenner  f>.  London,  etc.,  L.  B.,  7  Q.  B., 
767,  explained,  3£l7 

Gladstone  9.  King,  1  M.  &  S.,  ^,foU 
lowed,  1^ 

Hamlin  v.  Great  Northern,  etc.,  26 
L.  J.  Ex.,  22,  foUawed,  248 

Henderson  v.  Stevenson,  L.  B.,  2  Sc.  & 
Div.  App.,  470,  distir^ished,       156 

Hensman  v.  Fryer,  L.  B.,  8  Chy.,  420, 
disapproved.  801 

Hort's  Case,  1  Chy,  Div.,  d07,  foOomd. 

757 

James  v.  May,  7  Eng.  B.,  35,  consid- 
ered.  631 

Lyon  V.  Fishmonger's  Co.,  14  Eng.  B., 
837,  reversed.  51 

Nickalls  v.  Merry,  IS  Eng.  B.,  55,  fol- 
lowed,      .  631 

Nugent  V,  Smith,  15  Eng.  B.,  203,  re- 
versed. .  830 
Oakford  v.  European,  etc.,  1  H.  &  M., 
182,  approved,  176 


Oakley  «.  Pasheller,  4  CI.  ft  Flo.,  207, 
10  Bligh,  N.a,  Mi,  ^dietinffuished. 

Onni,  The,  Lush.  Adm.,  ifH,  followed. 

552 

Perry  v.  Oriental,  etc,  L.  B.,  6  Chy., 

420,  distinguished.  718 

Pile  9.  Salter,  5  Sim.,  411,  disapproved. 

580 
Quick  V.  Quick,  3  Swab.  &  Tr.,  442, 

overruled.  453 

Bamsay  v.   Blair,    4th   series   Scotch 

Cases,  vol.  3,  p.  25,  affirmed.  88 

Bede   v.   Oakes,  4  De  Gex,  Jones    ft 

Smith,  505,  eonsid&red.  025 

Bees  V.  Watts,  11  Exch.,  410,  followed. 

381 
Beffina   v.   Churchwardens,   L.   B.,   0 

Q.  B.,  317,  amrmed,  1 

Bichardson  v,  Qreat,  etc.,  13  Eng.  B., 

343,  reversed.  299 

Roberts  v.  Bury,  etc.,  L.  B.,  4  C.  P., 

755,  distinguvshed.  403 

Boss  V.  Gibbs,  L.  B.,  8  Eq.,  522,  ex- 

plained,  656 

Bowsell  V,  Morris,  7  Eng.,  646,  consid- 
ered, 839 
Skinner  v.  Great,  etc.,  16  Eng.  B.,  462, 

followed,  857 

Southwell  V,  Bowditch,   16  Eng.   R., 

447,  reversed.  824 

Tompkins  t?.  Colthurst,  1  Ch.  Dlv.,  626, 

foitowed.  801 

Trotman  v.  Wood,  16  C.  B.,  N.S.,  479. 

considered.  805 

WaU  V,  Bright,  1  Jac.  ft  W.,  494,  ea^ 

plained.   '  594 

Wataga,  The,  Swab.  Adm.,  165,  fol- 

lowed,  552 

Wild's  Case,  6  Coke  Bep.,  16  b.,  fol- 
lowed, 589 


CHANCERY. 
See  Equity,  771,  778  noU. 


CHANGE  OF  POSSESSION. 
See  Chattu.  Mobtgaoi,  484. 

CHARGE. 
See  LjiOACT,  801,  803  noU. 
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CHATTEL  MORTGAGE. 

1.  Under  the  terms  of  an  unregistered 
bill  of  sale  of  goods,  given  to  secure  a 
debt,  the  grantor  was  to  be  allowed  to 
remain  in  possession  of  the  goods  until 
default  in  payment  of  the  debt  after 
demand.  Default  having  been  made, 
the  grantee  became  entitJed  under  the 
bill  to  take  possession  of  the  goods, 
and  accordingly  demanded  them  from 
the  owner  of  a  house  in  which  the 
grantor  had  placed  them,  and  threat- 
ened to  take  them  by  force.  The 
grantor,  however,  remained  in  posses- 
sion of  the  goods  until  she  filed  a  peti- 
tion for  liquidation : 

Held^  reversing  the  judgment  of  the 
Court  of  Exchequer,  that  the  fact  that 
the  CTantee  was  entitled  to  and  de- 
manded possession  did  not  take  the 
goods  out  of  the  grantor's  possession 
within  the  meaning  of  17  <£  18  Vict 
0.  86,  and  that  the  trustee  in  liquida- 
tion was  entitled  to  the  g^oods  as  against 
the  grantee. 

2.  Hddf  also  (though  not  necessary  for 
the  decision),  that  if  the  grantor  had 
bailed  the  goods  with  a  bailee  to  hold 
on  account  of  the  grantor,  the  goods 
would  still  have  been  in  the  possession 
of  the  grantor  within  the  act,  and 
would  not  have  been  taken  out  of  the 
grantor's  possession  by  the  fact  that 
the  grantee  was  entitled  to  and  de- 
manded possession.    Ancona  v.  Rogen, 

434 


CONDITION  PRECEDENT. 
Bee  Pkbtoiucanoe,  98,  99  note. 


COLLISION. 
See  Aom&ALTT,  577. 


COMMISSIONERS. 
See  Broker,  889. 


CONDITION. 

See  Ankuitt,  814. 
LxoAOT,  721,  729. 

17  Eng.  Rep. 
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CONSIDERATION. 
See  NovATiow,  767,  766  note. 


CONTRACTOR. 

1.  By  agreement  between  the  Smithficld 
Club  and  the  defendants,  who  were  pro- 
prietors of  a  building  and  premises  at 
Islington  called  the  Agricultural  Hall, 
the  club  were  to  have  tne  exdusive  use 
of  the  hall  during  the  period  of  their 
annual  show  of  stock,  Ac,  the  defen- 
dants providing  and  payinfip  a  sufficient 
staff  (who  were  to  be  unaer  the  sole 
control  of  the  secretary  and  stewards 
of  the  club),  to  receive,  take  care  of, 
and  redeliver  the  stock,  Ac,  exhibited, 
and  also  payine  the  dub  £1,000;  in 
consideration  of  which  the  defendants 
were  tb  receive  certain  fees  or  admis- 
sion money  from  the  visitors.  The 
stock  and  articles  to  be  exhibited  were 
received  at  the  gate  of  the  defendants^ 
premises  by  one  Sharman  (upon  orders 
signed  by  the  secretary  of  the  Smith- 
field  Club),  who  contracted  with  the 
defendants  for  a  lump  sum,  amongst 
other  things,  to  receive  them  and  to 
redeliver  them  at  tho  end  of  the  show 
upon  like  orders ;  the  defendants  in  no 
way  interfering.  One  Stilgoe,  who 
exhibited  a  pen  of  three  sheep  at  the 
show  in  1873,  sold  them  to  the  plaintiff; 
and  upon  the  plaintiff's  drover  produc- 
ing an  order  for  their  removal  signed 
by  Stilgoe,  Sharman  or  one  of  his  men 
delivered  him  by  mistake  sheep  from 
another  pen.  These  the  plaintiff  re- 
jected, and  he  brought  this  action 
against  the  defendants  for  converting 
his  sheep : 

Held,  by  Grove  and  Archibald,  JJ., 
— Lord  Coleridge,  C.J.,  doubting, — 
that  the  defundant-s  were  not  responsi- 
ble under  tho  circumstances  for  tho 
acts  or  defaults  of  Sharman  or  his  men. 

2.  Affirmed  on  appeal, — the  Court  of  Ap- 
peal holding  that,  as  between  the 
plaintiff  and  the  defendants,  there  was 
no  privity  of  contract,  and  no  duty  on 


858 


INDEX. 


the  part  of  the  latter  to  redeliyer  the 
stock,  <bc.,  at  the  close  of  the  show. 
Ooslm  Y.  AgricuUnral,  etc.  367, 880  note. 


CORPORATIONS. 

1.  By  an  agreement  made  between  the 
vendor  of  certain  ironworks  and  W. 
and  H.,  it  was  agreed  that,  if  W.  and 
H.  succeeded  within  three  months  in 
getting  np  a  company  for  the  purchase 
of  the  ironworks  at  a  valuation,  they 
should,  out  of  the  purchase-money,  re- 
ceive £1,Q<)0.  By  an  agreement  dated 
a  few  weeks  later,  the  vendor  agreed 
with  W.,  as  trustee  for  the  company, 
that  the  company  should  buy  the  iron- 
works f^  a  valuation.  W.  and  H.  did 
not  get  'up  a  company  within  the  three 
months,  but  after  some  time  they 
formed  a  company  with  seven  share- 
holders, who  were  also  the  directors. 
These  shareholders  were  not  informed 
of  the  agreement  to  pay  W.  and  H.  the 
£1,500.  The  company  was  registered, 
and  by  the  articles  of  association  the 
agreement  for  the  purchase  of  the  prop- 
erty at  a  valuation  was  adopted,  and  it 
was  provided  that  the  directors  should 
pay  all  expenses  incurred  in  getting  up 
ana  re«stering  the  company.  Very 
few  oUier  shares  were  applied  for: 
none  were  allotted,  and  the  company 
was  wound  up. 

W.  and  H.  claimed  in  the  winding-up 
remuneration  for  their  services  both 
before  and  aher  the  company  was 
formed,  and  the  valuer  claimed  his 
charges  for  valuing : 

Jl3d,  that,  though  W.  and  H.  might 
not  have  a  legal  claim  as  to  services 
before  the  formation  of  the  company, 
they  would  have  had  a  good  equitable 
claim,  so  far  as  the  oompanv  derived 
benefit  from  them,  and  would  have  a 
legal  claim  as  to  services  rendered  after 
the  formation  of  the  company.     But 

2.  Beld,  that  the  concealment  of  the 
agreement  as  to  the  £1,600  constituted 
a  fraud,  and  that  as  the  shareholders 
had  been  by  fraud  induced  to  join  the 
company,  and  as  the  company  had  re- 
ceived no  benefit  from  the  services  of 
W.  and  H.,  thoy  could  not  claim  from 
the  company  remuneration  for  those 
services : 

8.  Ilefd,  that  any  claim  which  the  valuer 


might  hare  was  against  W,  and  H.  cmly. 
MaUer  of  Hereford,  ele.     644,  649  note. 

See  Stockholdkrs,  681. 
Ultka  Viais,  784. 


COSTS. 

See  Damages,  895,  401,  note. 
Skouutt  for  Costs,  617. 


COUNTER  CLAM. 
See  Skt-oft,  881. 


COVENANT. 

See  Arbitration,  425,  429  note. 

Landlord  and  Tenant,  429,  482  note. 


CREDITOR. 

1.  When  annuity  to  cease  as  to.    Satton 
y.  May.  814 


CRIMINAL  LAW. 

1.  Bigamy.  Upon  an  indictment  for 
bigamy  it  was  proved  that  the  first 
marriage  was  solemnized,  not  in  the 
parish  church  of  the  parish,  but  in  a 
chamber  in  a  building  a  few  yards 
from  the  church,  while  the  church  was 
under  repair.  It  was  further  proved 
that  divine  service  had  several  times 
been  performed  in  the  building  in 
question : 

Held,  that  the  building  roust  be  pre- 
sumed to  have  been  licensed,  and  there- 
fore the  first  marriage  was  valid, 
and  the  prisoner  was  properly  con- 
victed of  bigamy.    JUgina  v.  GrestvelL 

106 

2.  Deaf  and  dumb.  A  deaf  mute  being 
tried  for  felony,  was  found  guilty,  bat 
the  jury  found  also  that  he  was  incap»- 
ble  of  understanding,  and  did  not  un- 
derstand, the  proceedings  at  the  trial : 
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Hdd^  that  he  could  not  be  conyicted, 
bat  mnst  be  detained  as  a  non-sane 
person  daring  the  Queen's  pleasure. 
lUgiiia  T.  Berry,  107,  111  fyoU, 

8.  EUetioM,  A  prosecution  haying  been 
instituted  against  a  deputy-returning 
officer,  who  had  presided  at  a  booth 
during  a  municipal  election,  for  of- 
fences under  the  Ballot  Act.  1872  (85  t 
86  Vict  c.  88),  a  county  court  jud^, 
in  the  exercise  of  jurisdiction  given  by 
sched.  1,  part  II,  .rule  64  of  the  act, 
made  an  order  directing  the  town  clerk 
of  the  borough  to  produce  and  show, 
for  the  purpose  of  the  prosecution,  cer- 
tain rejected  ballot  papers,  counterfoils, 
counted  ballot  papers,  and  spoilt  bal- 
lot papers  relating  to  the  same  polling, 
station,  and  to  open  the  sealed  packets 
containing  those  documents,  and*  the 
marked  cop}^  of  the  register,  and  to 
take  all  such  proper  means  as  he 
should  deem  necessary  in  order  that 
the  mode  in  which  any  particular  elec- 
tor had  voted  should  not  be  discovered ; 
and  further  ordered  that  no  person 
should  be  allowed  to  see  the  face  of  the 
counted  ballot  papers.  At  the  trial  of 
the  indictment  against  the  prisoner, 
charging  him  with  having  fraudulently 
plac^  papers  purporting  to  be,  but  to 
nis  knowledge  not  being,  ballot  papers 
in  the  ballot  box,  Blackburn,  J.,  al- 
lowed the  counterfoils  and  marked  reg- 
ister produced  under  the  aforesaid  or- 
der to  be  given  in  evidence,  and  the 
face  of  the  votine^  papers  to  be  in- 
spected BO  as  to  snow  now  the  votes 
appeared  to  have  been  given  : 

Heldf  that   this  was  rightly  done. 
Hegina  v.  Beardsall.  118 


CROPS. 

1.  Growing  crops  are  not  personal  chat- 
tels within  the  Bills  of  Sale  Act. 

2.  A  contract  in  writine  for  the  sale  of 
personal  chattels.  If  the  property 
passes  by  the  contract,  is  a  transfer  or 
assurance  of  personal  chattels  within 
the  Bills  of  Sale  Act.  BranUm  v. 
QrifflU,  801,  308  fwte. 


CUL  DE  SAC. 
See  HiOHWAY,  289,  298  twU. 


D. 


DAMAGES. 

1..  When  from  failure  to  send  telegraphic 
message  too  remote.    8atvder»  v.  Stuart, 

286. 

2.  The  plaintiff  contracted  with  a  Tram- 
way Company  to  construct  a  tramway 
for  them  in  a  public  road,  and  made  a 
sub-contract  with  the  defendants  (an 
aaphalte  company)  under   which    the 

.  latter  undeitook  to  lay  the  asphalte  and 
too  keep  it  in  good  repair  and  condi- 
tion for  twelve  months.  In  conse- 
quence of  the  defective  state  of  the 
asphalte  within  that  period,  one  H., 
who  was  driving  along  the  road,  was 
thrown  out  of  his  cart  and  injured.  & 
thereupon  brought  an  action  against 
the  Tramway  Company,  who  gave 
notice  to  the  plaintiff.  The  p'la\ntiff 
then  called  upon  the  defendants  to  de- 
fend H.'s  action,  but  they  declined  to 
have  anything  to  do  with  it  The 
plaintiff  resisted  H.'s  claim,  and  ulti- 
mately compromised  it  for  £70,  but 
was  obliged  also  to  pay  £40  for  the 
costs  of  H.'s  attorney,  and  expended 
£18  more  for  the  costs  of  defending  the 
action.  The  jury  found  that  the  course 
taken  by  the  plaii^tiff  in  resisting  and 
ultimately  compromising  H.'s  action 
was  a  reasonable  and  proper  one  : 

Hdd, — upon  the  authority  of  Baxen- 
dale  V.  London,  ChcUham  ana  Dover  Ry. 
Co,  (Law  Rep.,  10  Ex.,  86;  12  Eng. 
Rep.,  496), — that  the  defendants  were 
liable  for  the  £70,  but  not  for  the  £40 
or'  the  £18,  these  latter  charges  not 
being  "  the  natural  or  necessary  conse- 
quence" of  their  default,  the  contracts 
between  the  plaintiff  and  the  Tramway 
Compiny  and  between  tiie  plaintiff  and 
the  aefendants  being  separate  and  inde- 
pendent contracts.  Fvuher  v.  Vol  de 
Traver;  896,  401  note. 

See  MoBTOAioB,  778. 


DE  SON  TORT. 

See  Executors  and  Admixistrators,  888, 
848  note. 


DEAF  AND  DUMB. 
See  Crivinal  Law,  107,  111  note. 
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DEED. 
See  hrwAWt,  121,  129  note. 


DEVISE. 

See  Appointmkmt,  821. 

Rbal  Estate,  69'4,  614  noU. 


DISCOVERY. 

1.  The  mere  fact  that  letters  are  written 
to  the  pUdntiifii'  solicitor  "in  confi- 
dence "  and  under  a  pledge  not  to  dis- 
close their  contents  to  any  one  bot  the 
plaintiff  and  his  legal  advisers,  affords 
no  defence  to  an  application  for  an 
order  to  inspect  them.  Bat,  if  they  are 
not  merely  confidential  commaications, 
but  are  written  in  answer  to  inquiries 
by  the  plaintiff*s  solicitor  with  a  view 
to  and  m  contemplation  of  anticipated 
litigation,  they  are  privileged.  Me- 
Corquodale  v.  ielL  857 

2.  A  ^ill  was  filed  against  a  banking 
company  to  compel  them  to  replace  a 
sum  of  money  allied  to  have  been 
improperly  transferred  by  them  from 
one  account  to  another  at  their  branch 
bank  in  Oregon.  Before  the  bill  was 
filed,  but  after  litigation  had  become 
highly  probable,  the  manager  in  Lon- 
don telegraphed  to  the  manager  in 
Oregon  to  send  full  particulars  of  the 
whole  transaction.  On  an  application 
by  the  plaintiffs  in  the  suit  for  produc- 
tion of  documents,  the  bank  resisted 
production  of  the  letter  sent  in  answer, 
as  being  privileged : 

Held  (afiirmine  the  decision  of  the 
Master  of  the  Bolls),  that  the  letter 
was  not  privileged,  and  must  be  pro- 
duced. ♦ 

8.  Under  the  Judicature  Acts  the  ri^ht 
to  discovery  is  regulated  by  the  rmes 

Sreviously  existing  in   the  Court  of 
'hancery.     Anderwny,  Bank,  etc,  656 


DIVORCE. 
See  JuRiSDicnov,  442. 


DOMICILE. 
Bee  JoBiBMonov,  442. 


E. 


EASEMENT. 
See  MnnBB,  88,  92  note. 


ELEcnoNa 

See  Cbdomal  Law,  118. 


ElfBLEMEinrS. 
See  Ckops,  801,  808  note. 


EMIKENT  DOMAIN. 

See  MoKTOAQK,  778. 
Patknt,  24,  50  nUe, 


EQUITY. 

1.  When  a  court  of  equity  eannot  enter« 
tain  suit  to  set  aside  will  as  frando- 
lently  procured.     Afduieh   y.  MUUm, 

771,  778  note. 


ESTATE  TAIL. 
See  Wax,  589. 


ESTOPPEL. 

See  Foreign  Judgment,  309. 
FoEMEK  SiTiT,  288,  246  note. 
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ETIDENCE. 

1.  Wlien  deeUntions  oompetent  to  estab- 
lish lost  wilL    Sugden  v.  St.  Leonarda. 

468,  548  note. 

See  Patent,  806. 

Principal  and  Subxtt,  176,  188  note. 


EXECUTORS    AND    ADMINISTRA- 
TORS. 

1.  A  creditor  of  a  testator  broueht  an 
action  against  the  executors,  who  had 
not  proved  but  had  eot  in  part  of  the 
assets  in  Australia,  aUeging  that  they 
had  paid  some  of  the  legacies,  but 
refused  to  pay  the  funeral  expenses  and 
debts;  and  also  against  other  defen- 
dants, alleging  that  they  had  got  in  a 
portion  of  the  assets  in  England,  and 
that  they  threatened  to  dispose  of  such 
assets  without  regard  to  the  debts. 
The  plaintiff  claimed  as  against  the 
executors,  administration  of  the  estate 
and  payment  of  the  debts ;  and  ag^nst 
the  other  defendants  he  claimed  an 
injunction  to  restrain  them  from  part- 
ing with  the  assets.    AmbUr  ▼.  Lindeay. 

838,  848  w>te. 

See  Mortgage,  778. 

Real  Estate,  694, 614  iwte 

S9T-OFF,881. 

Wills,  460. 


P. 


FIXTURES. 
See  Crops,  801,  808  note. 


FOREIGN  JUDGMENT. 

1.  The  presumption  with  regard  to  the 
judgment  of  a  foreign  court  is  that  it 
IS  correct  according  to  the  law  of  the 
country  to  which  it  belongs,  but  when 
it  was  admitted  by  the  parties  that  the 
law  of  the  foreign  tribunal  had  not  been 
correctly  declared  by  its  judgment: 


Hddf  that  such  judgment  was  not 
binding  on  an  English  court  Meyer 
y.  Ram.  809 


FOREIGN  WILLS. 
See  Wills,  450. 


FORFEITURE 
iSiP0  Landlord  and  Tenant,  429,  482  mte. 


FORMER  SUIT. 

1.  Claim,  stating  that  plaintiff  was  ad- 
ministratrix of  her  husband,  L.,  who, 
being  a  season-ticket  holder,  was  re- 
ceived by  the  defendants,  a  railway 
company,  at  their  station  to  be  con- 
veyed as  a  passenger,  and  by  their 
negligence  was  injured,  and  in  conse- 
quence unable  to  attend  to  his  business 
from  that  day  to  the  day  of  his  death, 
and  incurred  expenses,  <&c.  Defence, 
first,  denying  specifically  all  allegations 
in  the  statement  relating  to  the  injury 
to  the  deceased  and  the  damage  arising 
from  it.  And,  secondly,  that  after  the 
death  of  L.  the  plaintiff,  as  his  admin- 
istratrix, for  the  benefit  of  herself,  as 
his  wife,  and  of  his  children,  sued  the 
defendants  in  respect  of  the  injury 
caused  to  them  by  his  death,  and  re- 
covered damages.  Reply,  that  the 
defendants  were  estopped  from  denying 
the  facts  relating  to  the  accident,  as  in 
the  previous  action  they  hod  pleaded, 
not  guilty,  and  that  L.  was  not  received 
by  them  as  a  passenger,  and  those  is- 
sues were  found  by  the  jury  in  the 
plaintiff's  favor: 

Held,  on  demurrer,  first,  that  the 
second  action  was  not  barred  by  the 
judgment  and  satisfaction  under  the 
first;  secondly,  that  there  was  no 
estoppel  of  which  either  party  could 
take  advantage,  as  the  plaintiff  bued  in 
a  different  right  in  either  action.  Leg- 
goU  V.  Great  Northern^  etc, 

288,  246  noU, 

See  F<»siaN  Judgment,  809. 
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FRAUD. 

Bee  Chattxl  Mortgage,  434. 
Stockholders,  6*72. 


FRAUDS,  STATU1:E  OF. 

1.  W.  entered  into  a  verbal  agreement 
•  with  A.  to  sell  him  an  inn  called  the 
Lion  Inn  for  £960.  On  the  following 
day  W.'s  solicitor  wrote  to  A/s  solici- 
tor :  "  W.  has  been  with  us  to-day,  and 
stated  that  he  had  arranged  with  your 
client  A.  for  the  sale  to  the  latter  of  the 
Lion  Inn  for  £950.  We  therefore  send 
herewith  draft  contract  foryoar  perusal 
and  approval": 

Hdd  (reversing  the  decision  of  Malins, 

y.C),  that  this  letter  Was  not  such  a 

'  note  or  memorandum  of  an  agreement 

as  Lb  required  by  the  Statute  of  Frauds. 

amiih  Y.  Webster,  789,  797  note. 


o. 


GOOD-WILL 
See  Mortgage,  778. 


GOVERNMENT. 

See  Patent,  24,  60  note. 
Petition  of  Right,  148. 


GUARDIAN. 
See  Infant,  717. 


Hi 


HEALTH. 
See  Trespass,  856. 


HEIR. 
See  Real  Estate^  594,  614  note. 


HEIRLOOMS. 
See  JuRSSDicnoM,  710. 


HIGHWAY. 

1.  A  way  ceases  to  be  a  "public  hioli- 
way "  where  the  access  to  it  at  nther 
end  has  become  impossible  by  reason 
of  ways  leading  to  it  having  been  le- 
gally stopped  up.      BaiUy  v.  JamUmtn, 

289,  298  note. 


HUSBAND  AND  WIFE. 

1.  A  wife  after  being  divorced  from  her 
husband  cannot  sue  him  for  an  assault 
committed  upon  her  during  covertura. 

Declaration,  that  the  defendant  as- 
saulted and  beat  the  plaintiff.  Plea, 
that  at  the  time  of  the  committing  of 
the  grievances,  &c.,  the  plaintiff  was 
the  wife  of  the  defendant.  Replica- 
tion, that  before  suit  the  marriage  of 
the  plaintiff  and  the  defendant  was  dis- 
solved by  the  absolute  decree  of  the 
Court  for  Divorce  and  Matrimonial 
Causes.     On  demurrer : 

Held,  that  the  replication  was  bad : 
for  that  the  action  did  not  lie,  as  the 
wife's  inability  to  sue  did  not  arise 
merely  from  the  necessity  of  joining 
her  husband  in  an  action  for  an  as- 
sault, but  from  the  rule  that  husband 
and  wife  are  one  person  in  law.  PhU- 
lipt  V.  Bamet,  100, 105  note. 

See  Appointment,  885. 


ILLEGAL  RESTRAINT. 
See  Legacy,  721. 
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IMPROVBMENTS. 
See  htFAsn,  717. 


INADVERTENCE. 
See  MuT^n,  828,  884  note. 


INCIDENT. 
See  MoaTGAGE,  778. 


INCOME. 

See  ANNxnTT,  814. 
Wills,  660. 


INFANT. 

1.  Upon  the  true  construction  of  2  Geo.  2, 
CL  22,  8.  18,  and  9  Geo.  4,  c.  14,  s.  5,  a 
set-off  cannot  be  maintained  of  a  debt, 
contracted  by  the  plaintiff  during  in- 
fancy and  not  ratified  by  him  in  writ- 
ing after  fall  age.     Bawley  v.  Rawley, 

121,  129  note, 

2.  The  court  has  power,  under  11  Geo. 
4  <fr  1  Will.  4,  c.  65,  to  sanction  a  build- 
ing lease  of  an  infant's  freehold  estate 
when  he  is  seised  in  fee  simple  in  re- 
version after  a  life  estate  by  the  curtesy 
vested  in  his  fSetther.  Matter  of  Letcnr 
ford,  717 


INSANE  PERSON. 
See  Lunatic,  798,  800. 


INSANITY. 
See  Cbiminal  Law,  107,  111  note. 


INSURANCE,  MARINE. 

1.  In  an  action  on  a  policy  on  the  ship 
Jessie  "  at  and  from  Mazagan  to  the 
United  Kingdom,"  it  appeared  that  the 
ship  arrived  at  Mazagan  on  the  27th 
of  December,  1878,  and  that  the  last 
news  the  assured,  the  plaintiff,  had  of 
her  was  a  letter  from  her  captain,  dated 
the  9th  of  January,  1874,  and  received 
on  the  21st  of  January,  in  which  the 
captain  said  he  had  had  a  fine  passage 
out  and  had  commenced  loading,  but 
was  delayed  by  bad  weather,  and  would 
write  again  before  sailing.  The  ship 
had,  it  afterwards  appeared,  lost  an  an- 
chor  by  bad  weather  while  at  Mazagan, 
and  the  captain  had  made  a  protest  on 
the  Sd  of  January,  but  he  did  not  men- 
tion the  fact  in  this  letter.  The  plain- 
tiff insured  on  the  27th  of  February 
without  communicating  to  the  under- 
writers the  letter  of  the  9th  of  January, 
but  through  his  brokers  gave  them 
this  information :  "  I  do  not  know  when 
she  sailed,  I  have  not  had  the  sailing 
letter  yet."  The  Jessie,  after  leaving 
Mazagan,  was  lost  by  the  perils  insured 
against.  At  the  trial  the  sole  defence 
relied  upon  was  that  t^e  non-disclosure 
of  the  letter  was  the  concealment  of  a 
material  fact,  and  avoided  the  policy. 

The  judge  left  to  the  jury  the  ques- 
tions: 1.  ^as  the  ship  an  overdue 
ship  at  the  time  of  tne  Insurance? 
2.  Was  any  material  fact  concealed, 
and,  if  so,  what  ?  8.  Was  there  any 
misrepresentation,  and,  if  so,  was  it 
fraudulent  ?  The  j  ury  answered  all  the 
questions  in  the  negative,  and  a  verdict 
was  entered  for  the  plaintiff: 

Held^  on  a  rule  for  a  new  trial  on  the 
ground  of  misdirection,  and  on  a  mo- 
tion to  enter  judgment  for  the  defen- 
dants, on  the  ground  that  the  loss  of 
the  anchor  was  a  particular  average 
loss  under  the  policy  which  ought  to 
have  been  communic^ated,  and  that  the 
plaintiff  was  responsible  for  the  neglect 
of  the  captain  in  not  communicating  it, 
first,  that  judgment  could  not  be  en- 
tered for  the  defendants,  as  the  point 
as  to  the  anchor  had  not  been  distinctly 
taken  at  the  trial,  and,  if  it  had.  Ques- 
tions relating  to  it  ought  to  have  oeen 
left  to  the  jury ;  and,  secondly,  on  the 
authority  of  Gladstone  v.  King  (1  M.  <fe 
S.,  85),  that  the  particular  average  loss 
was  an  exception  out  of  the  policy,  but 
the  innocent  non-communication  of  it 
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by  the  agent  of  the  assured  did  not 
avoid  the  policy ;  but  that  there  must 
be  a  new  trial,  for  it  did  not  appear 
that  the  question  had  been  distinctly 
put  to  the  jury  whether  the  contents 
of  the  letter  of  the  9th  of  January,  and 
the  fact  that  it  was  the  last  letter  from 
the  ship,  would  have  influenced  the 
mind  of  a  reasonable  underwriter,  if 
communicated.  Stribley  v.  Imperial^ 
etc.  148 

2.  The  defendants  were  a  limited  com- 
pany for  the  mutual  insurance  of  ships 
belonging  to  members.  By  the  articles 
of  association  :  4.  No  person  shall  be- 
come a  member  until  he  shall  have 
signed  the  articles.  28.  The  business 
of  the  company  shall  be  managed  by 
directors.  89.  The  directors  shiQl  have 
full  power  to  determine  all  disputes 
arising  between  the  society  and  mem- 
bers concerning  insurances  or  claims 
upon  the  society ;  and  the  decision  of 
the  directors  shall  be  final  and  conclu- 
sive, as  well  upon  the  society  as  the 
members ;  and  no  member  shall  be  al- 
lowed to  bring  any  action  or  suit 
against  the  society  for  any  claim  upon 
the  society,  except  as  is  provided  by 
these  presents ;  and  the  directors  may, 
if  they  think  fit,  cause  any  of  such 
claims,  and  the  amount  to  be  paid  to 
any  member,  to  be  referred  to  th/s  de- 
cision of  an  averaee  adjuster,  and  his 
decision  shall  be  hnal  and  conclusive 
on  the  society  and  claimant,  and  no 

.  appeal  shall  be  allowed  therefrom. 
40.  Two  directors  specially  authorized 
and  the  chairman  shall  alone  have 
power  to  si^  and  execute  all  policies 
approved  by  a  board  of  directors. 
63.  If  any  member  sell  any  vessel  in- 
sured by  the  society,  the  purchaser  of 
such  vessel,  if  not  a  member,  shall  have 
no  claim  upon  the  society;  and  if  a 
member,  he  shall  have  no  claim  until 
the  vessel  be  entered  in  his  name  on 
the  books  of  the  society.  8!i.  In  all 
cases  of  any  vessel  insured  by  the  so- 
ciety being  lost  or  damaged,  the  owner, 
master,  or  mate  or  crew,  shall,  as  soon 
as  possible,  give  notice  to  the  secre- 
tary of  the  society,  who  shall  sum- 
mon the  board ;  and  the  directors  shall 
proceed  to  examine  the  owner,  master 
and  mate,  aod  such  of  the  crew  as  they 
may  think  necessary,  as  to  the  cause 
of  the  loss  or  damage,  and  shall  make 
such  decision  as  in  their  judgment 
the  case  may  require.  84.  If  any 
member  is  dissatisfied  with  the  decision 


of  the  directors  as  to  the  settlement  of 
any  loss  or  damage  sustained  by  him, 
and  such  member  shall  procure  ten 
members,  not  being  directors,  to  join 
in  a  requisition  to  the  directors  to  re- 
consider their  decision,  a  board  of  not 
less  than  ten  directors  shall  reconsider 
such  decision. 

In  December,  1868,  the  pliuntiff  be- 
came equitable  mortgagee  of  the  ship 
H.,  D.  being  re^stered  owner.  In 
January,  1869,  D.  insured  the  vessel 
with  the  defendants,  directing  the  pol- 
icy to  be  made  out  in  plaintiff's  name ; 
tms  was  not  done,  but  the  policy  was 
forwarded  by  the  defendants  to  tho 
plaintiff.  The  policy  was  headed  with 
the  name  of  the  defendants'  society, 
and  after  giving  details  as  to  the  rates 
of  insurance,  die,  and  referring  to  one 
of  the  rules  or  articles,  at  the  bottom 
was:  "March,  1869.  This  is  to  cer- 
tify that  Mr.  D.,  as  ship's  husband  for 
the  H.,  whereof  is  master  at  present, 
time  D.,  has  this  day  paid  £17  lOs.  for 
the  insurance  of  fifty-two  shares  on  the 
said  vessel  Value  of  ship  as  per  nde 
for  this  class,  £7  10«.  per  ton.  £1,216." 
The  policy  was  duly  signed  by  the 
chairman  and  two  directors.  In  Jan- 
uary, 1870,  the  ship  being  on  a  voyage, 
the  plaintiff  applied  in  his  own  name 
for  a  renewal  of  the  policy,  and  paid 
the  premium,  and  a  policy  was  for- 
warded to  the  plaintiff  by  the  defen- 
dants, which  was  precisely  like  the 
former,  except  that  the  plaintiff's  name* 
was  inserted  as  the  ship's  husband. 
J^o  copy  of  the  rules  was  ever  given  to 
the  plaintiff,  and  he  had  no  knowledge 
of  the  provisions  -until  after  the  loss  of 
the  vessel.  In  March,  1870,  a  call  was 
made  on  the  plaintiff  in  respect  of  the 
H.  for  the  losses  of  the  society  for  the 
year  1869,  and  plaintiff  paid  it  An- 
otlier  call  was  made  and  paid  in  Octo- 
ber, 1870.  In  May,  1870,  the  H.  was 
registered  in  plaintiff's  name,  but  no 
notice  was  given  of  this  to  the  defen- 
dants. In  November,  1870,  the  H.  was 
wrecked  and  became  a  total  loss.  The 
plaintiff  sent  in  his  claim,  and  on  the 
6th  of  January,  187J,  D.,  who  was  mas- 
ter at  the  time  of  the  loss,  attended  a 
meeting  of  the  directors  at  their  requi- 
sition, and  they,  having  heard  hb  ac- 
count of  the  wreck,  resolved  that  it 
was  not  found  that  the  H.  was  lost  by 
perils  of  the  sea,  and  that  the  owners 
had  no  claim  upon  the  society.  No  no- 
tice of  this  meeting  or  of  the  resolution, 
was  given  to  the  plaintiff.    On  the  6Ui 
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of  April,  18Y1,  a  notice  signed  by  ten 
members,  but  not  signed  by  the  plain- 
tiff or  D.,  was  sent  to  defendants'  office, 
and  at  the  next  quarterly  meeting  of 
the  directors,  no  notice  to  attend  hav- 
ing been  given  to  plaintiff  or  D.,  the 
directors,  without  further  inquiry,  con- 
firmed the  former  resolution.  In  an 
action  brought  by  the  plaintiff  against 
the  defendants  to  recover  the  amount 
of  his  insurance,  in  addition  to  the 
above  facts,  it  was  admitted  by  the 
defendants  that  the  H.  was  a  total  loss 
by  perils  of  the  seas ;  the  court  having 
power  to  draw  inferences  of  fact : 

Hdd^  in  the  Court  of  Queen's  Bench 
(by  Blackburn,  Mellor,  and  Lush, 
J  J.), — let  That  the  policy  sufficiently 
specified  the  particular  risk  or  adven- 
ture within  Uie  meaning  of  80  <&  31 
Vict  c.  28,  s.  7.  2d.  That  defendants 
were  precluded  from  saying  the  plain- 
tiff, who  was  the  owner  of  the  ship, 
^  was  not  a  member  of  the  society  after 
having  accepted  an  insurance  and 
taken  premiums  and  other  payments 
from  him.  Sd.  That  the  fact  that  the 
plaintiff  turned  his  equitable  interest 
into  a  legal  interest  after  the  policy 
was  renewed  by  him  did  not  bring  the 
case  within  art.  63.  But  4th.  That  de- 
fendants were  entitled  to  judgment: 
for  that  the  contract  was  contamed  in 
the  policy  and  any  of  the  articles  ap- 
plicable; and  that  article  89,  which 
regulated  the  manner  of  the  payment 
under  the  policy,  did  not  exclude  the 
jurisdiction  of  the  courts  of  law,  but 
made  it  a  condition  precedent  to  bring- 
ing an  action  that  the  loss  of  the  par- 
ticular member  should  have  been  first 
decided  upon  by  the  directors,  subject 
to  the  appeal  given  by  article  84. 

• 
8.  The  Exchequer  Chamber  reversed  the 
judgment  of  the  Queen's  Bench. 

4.  By  Amphlett,  B.,  on  the  ground,  that, 
if  the  investigation  by  the  directors 
had  been  properly  conducted  the  action 
could  not  have  been  maintained;  but 
that  the  conduct  of  the  directors,  by 
adjudicating  against  the  plaintiff's 
claim  witliout  hearing  him.  or  giving 
him  an  opportunity  of  being  hei^rd,  was 
not  binding  on  the  plaintiff;  and  that, 
under  the  circumstances,  the  defen- 
dants could  not  take  advantage  of  the 
wrong  done  by  their  agents  by  setting 
up  as  a  defence  that  the  determination 
of  the  directors  in  &vor  of  the  plain- 

17  Eng.  Rep.  109 


*  tiff  was  a  condition  precedent  to  bring- 
ing the  action,  and  that  an  actual  loss 
being  admitted,  the  plaintiff  was  en- 
titled to  recover  the  amount. 

6.  By  Kelly,  C.B.,  and  Brett,  J.,  on  the 
ground  that  such  of  the  articles  as 
were  applicable  must  be  read  with  the 
policy,  and  that  articles  39,  88,  and  84 
were  intended  to  prevent  the  insured 
from  maintaining  any  action  or  suit  at 
all  in  the  ordinary  courts  in  respect  of 
any  dispute  arising  on  the  policy  ;  and 
that,  therefore,  the  articles  were  in- 
valid, and  did  not  prevent  the  plaintiff 
from  maintaining  the  action. 

6.  Archibald,  J.,  knd  Pollock,  B.,  were 
of  opinion  that  the  judgment  ought 
to  bo  affirmed,  on  the  ground  takenl)y 
the  Queen's  Bench. 

7.  Hdd^  also,  by  Archibald,  J.,  and 
Pollock,  B.,  and  BembU,  by  Kelly,  C.B., 
and  Brett,  J.,  that  the  policy  was  valid 
within  80  &  81  Vict.  c.  28,  s.  7.  Bd- 
wards  v.  Aberayron,  etc,     205,  237  note. 

8.  The  expenses  which  may  be  recovered 
by  the  assured  under  the  suing  and  la- 
boring clause  in  a  policy  of  insurance 
free  of  particular  average,  are  confined 
to  the  expenses  which  are  necessary  to 
avert  a  total  loss,  for  which  the  in- 
surer would  be  liable. 

9.  A  sale  of  the  subject-matter  of  insur- 
ance ordered  by  a  foreign  tribunal 
within  whose  jurisdiction  it  has  been 
originally  thrown  by  perils  insured 
against,  does  not  amount  to  a  construc- 
tive total  loss  where  the  sale  is  not  due 
to  perils  insured  against,  such  perils 
having  ceased  to  operate,  but  is  made 
for  the  purpose  of  repaying  advances 
incurred  through  the  captain's  breach 
of  duty  in  not  transhipping  the  sub- 
ject-matter of  insurance  to  its  destina- 
tion. 

10.  A  cargo  of  rye,  shipped  on  an  Aus- 
trian ship  for  "^carriage  from  Enos,  a 
Turkish  port,  to  Schiedam,  was  insured 
by  a  policy  warranted  free  of  particu- 
lar average.  The  ship  meeting  with 
stormy  weather,  a  portion  of  the  cargo 
was  damaged,  and  the  ship  had  to  put 
into  the  port  of  La  RrMmelle.  Pro- 
ceedings were  taken,  at  the  instance  of 
the  captain,  in  the  Tribunal  of  Com- 
merce at  that  port,  and,  in  conse- 
quence,   the  cargo   was   landed   and 
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warehoused.  It  was  necessary  to  sell 
a  portion  of  thf  cai^  immediately, 
which  was  accordingly  done.  On  the 
21st  of  February  the  court,  on  the  pe- 
tition of  the  captain,  ordered  a  sale  of 
the  residue,  and  notice  of  abandon- 
ment was  given  to  the  defendants  as 
insurers  on  the  ground  that,  in  the 
opinion  of  the  experts  or  surveyors, 
the  rye  could  not  be  forwarded  to  its 
destination.  This  notice  the  defen- 
dants refused  to  accept;  and  on  the 
6th  of  March  the  defendants,  as  insur- 
ers, summoned  the  captain  before  the 
Tribunal  of  Commerce  for  the  purpose 
of  having  it  decreed  that  there  was  no 
occasion  to  sell  the  residue  of  the  rye. 

11.  The  court  accordingly  ordered  the  resi- 
idue  of  the  rye  to  be  snrve^^ed,  and  the 
surveyors  reported  that  it  could  be  r»>- 
shipped  and  conveyed  to  its  destina- 
tion. This  report  was  confirmed  by 
the  court,  and  notice  of  it  given  to  the 
assured,  together  with  notice  that  any 
course  pursued  with  the  cargo  would 
be  for  their  account  and  on  their  re- 
sponsibility. The  rye,  however,  was 
not  forwarded,  and  remained  until  De- 
cember warehoused  at  La  Rochelle, 
although  the  captain  might  have  pro- 
cured a  ship  to  carry  it  on.  The  cap- 
tain having  in  the  meantime  procured 
advances  to  meet  the  expenses  caused 
by  the  interruption  of  the  voyage,  was 
summoned,  by  the  parties  who  had 
made  the  advances,  before  tlie  Tribunal 
of  Commerce;  and  on  the  14th  of  Sep- 
tember the  court  decreed  a  sale  of  the 
ship,  and  a  statement  of  general  and 
particular  average  o^  the  ship  and  car- 
ffo  to  be  drawn  up,  wliich  was  accord- 
ingly done.  On  the  21st  of  December 
the  Tribunal  of  Commerce  decreed  the 
sale  of  the  rest  of  the  cai^o,  on  the 
ground  that  the  weather  was  unfavor- 
able for  its  preservation.  On  the  25th 
of  January  the  Tribunal  of  Commerce 
decreed  that  the  full  amount  of  the 
freight  due  upon  the  whole  voyage  was 
chargeable  upon  the  proceeds  of  such 
sale;  and  an  amended  average  state- 
ment, which  proceeded  on  this  footing, 
was  confirmed  by  the  court.  If  the 
proportion  of  freight  so  payable  was 
to  be  added  to  the  extra  expenses  in- 
curred in  respect  of  the  residue  of  the 
cargo  so  sold  by  reason  of  the  interrup- 
tion of  the  voyage,  iucludinj^  the  extra 
freight  in  respect  of  forwarding  to  the 
port  of  destination,  the  amount  would 
exceed  the  volue  of  the  rye  at  the  port , 


of  destination.  It  was  admitted  that 
neither  the  law  of  France  or  Amtria 
was  in  accordance  with  the  decree  of 
the  25th  o(  Jannaiy,  and  if  the  proper 
proportion  of  fri*ight  had  been  chan^^ 
to  the  residue  of  cargo  sold,  the  Talue 
at  the  port  of  destination  would  have 
exceeded  the  expenses : 

I/fld,  that  there  was  no  constmctiTe 
total  loss  of  the  cargo;  inasmnch  as 
the  decree  for  the  sale  of  the  residoe  of 
the  cargo  was  not  dne  to  the  perils 
insured  against,  bnt  was  made  for  the 
purpose  of  paying  advances  incurred 
through  the  captiun's  breach  of  doty 
in  not  forwarding  such  rye  to  its  des- 
tination; and  the  insurers  were  not 
concluded  by  the  judgment  of  the 
French  court  from  denying  that  there 
was  no  total  loss,  because  it  was  admit- 
ted that  such  judgment  was  erroneous 
according  to  the  law  which  it  professed 
to  administer.    Meyer  y.  BaUL        309 
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JUDGMENT  IN  REM. 


See  Foreign  Judgmskt,  809. 


JURISDICTION. 
• 
1.  A  woman,  having  been  deserted  by  her 
husband,  who  went  to  reside  in  tho 
United  States  of  America,  acquired  a 
bona  Jide  domicil  in  En^^land,  and  in- 
stituted a  suit  for  dissolution  of  mar- 
riage against  him  by  reason  of  his 
adultery  and  desertion.  The  original 
place  of  domicil  of^  marriage  and  of 
matrimonial  cohabitation  of  the  par- 
ties was  in  Jersey,  and  the  adultery 
proved  was  committed  there.  The 
husband  had  never  had  or  acquired  a 
domicil  in  England  : 

Held,  that  even    if   the  petitioner, 
without  a  sentence  of  judicial  separa- 
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tion,  could  acqnire  a  distinct  domicil  in 
this  country,  she  could  not  make  her 
husband  amenable  to  the  lex  fori  of  her 
new  domicil.     Le  Sueur  v.  Le  Sueur, 

442 

2.  The  court  has  jurisdiction  to  order  a 
sale  of  heirlooms  apart  from  the  land 
to  which  they  are  attached  for  the  pur- 
pose of  paying  off  mortgages,  and  will 
do  so  at  the  instance  of  a  tenant  for 
life  where  satisfied  that  it  will  be  for 
the  benefit  of  the  parties  interested 
that  they  should  be  sold,  even  where 
there  are  Infant  tenants  in  tail  in  re- 
mainder.    Fane  v.  Fane,  710 

See  Admiralty,  662.  . 

Foreign  Juoouent,  809. 
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LACHES. 


See  Ldotationb,  Statute  of,  711. 
Stookho^kbs,  672. 


LANDLORD  AND  TENANT. 

1.  By  a  lease  of  a  public  house  made  after 
the  Licensing  Act,  1874,  came  into 
operation,  the  lessee  covenanted  not  to 
"  do,  omit,  or  permit,  or  suffer  to  be 
done  or  omitted,  any  act,  matter,  or 
thing  whatsoever  that  can  or  may  af- 
fect, lessen,  or  make  void  either  or 
any  of  the  licenses  for  the  time  being 
granted  to  the  public  house."  The 
lease  contained  a  clause  for  forfeiture 
on  breach  of  covenant  The  lessee 
having  committed  on  the  same  day 
three  offences  against  the  Licensing 
Acts  of  1872  and  1874,  was  convicted 
of  two  of  them  by  justices,  who  di- 
rected, under  .the  act  of  1874,  s.  13, 
that  Uie  convictions  should  not  be  re- 
corded on  any  of  the  lessee's  licenses. 
The  lessor  having  brought  an  action 
.  against  the  lessee  to  recover  posses- 
sion of  the  public  house  on  the  eround 
of  forfeiture,  and  for  damages  for  oreach 
of  covenant: 

Held,  affirming  the  judgment  of  the 
ilxchequer  Division,  that  the  licenses 
were  not  "  affected  "  within  the  mean- 


ing  of  the  covenant,  and  that  there 
was  no  breach  of  covenant.  Wooler  y. 
KnotL  429,  482  noU. 


LEGACY: 

1.  A  testator  bequeathed  a  fund  to  trus- 
tees upon  trust,  after  the  determination 
of  a  life  interest,  to  pay  and  transfer 
the  trust  property  equally  among  the 
female  children  of  his  sister  on  thei? 
attaining  twenty-one  or  marrying  with 
the  consent  of  their  parents.  At  the 
death  of  the  tenant  for  life  the  testa- 
tor's sister  was  a  widow  and  had  two 
daughters,  the  elder  of  whom  after- 
wards married  while  under  age,  with 
the  consent  of  her  mother : 

Held,  that  the  class  to  take  must  be 
ascertained  when  the  first  member  be- 
came absolutely  entitled  to  a  share  : 

2.  Held  (reversing  the  decision  of  the 
Master  of  the  Rolls),  that  the  consent 
mentioned  in  the  will  must  be  taken 
to  be  that  of  the  parents  or  parent  if 
any,  and  that  the  daughter  who  had 
married  with  the  consent  of  her  sur- 
viving parent  took  a  vested  interest  in 
the  fund.      Dawson  y.  Oliver- Maseey. 

721 

8.  A  testator  directed  his  trustees  to  pay 
the  income  of  his  real  and  residuary 
personal  estate  to  his  wife  for  life,  and 
on  her  death  to  apply  the  income  in 
the  maintenance  of  his  children  then 
living  and  the  issue  of  his  children 
then  deceased  (such  issue  taking  the 
share  which  their  parents  would  have 
taken  if  living)  until  his  youngest  sur- 
viving child  attained  twenty -one,  and 
when  such  child  attained  twenty-one, 
to  sell  the  real  estate  and  hold  the  pro- 
ceeds and  the  personal  estate  in  trust 
for  his  children  then  living  and  the 
issue  then  living  of  his  child  or  chil- 
dren dying  before  that  period.  The 
youngest  child  attained  twenty-one 
twelve  years  before  the  widow's  death : 
Held  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  the  class  was 
not  to  be  ascertained  before  the  death 
of  the  widow,  and  that  the  legal  per- 
sonal representatives  of  a  child  who  nad 
died  without  issue  in  her  lifetime  took 
nothing. 

4.  Where  the  effect  of  postponing  the 
vesting  of  the  shares  of  children  to  the 
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period  of  diTision  would  be  to  leave 
the  family  of  a  child  dying  before  that 
period  without  provision,  the  court 
leans  strongly  in  favor  of  early  vest- 
ins ;  but  where  a  testator  provides  for 
all  his  issue  living  at  the  period  of 
division,  his  words  will  not  be  strained 
in  order  to  make  the  shares  vest  at  an 
earlier  period.  DeigkUnCi  £gtaU,  Mat- 
ter of.  729 

5.  Where  there  is  a  bequest  of  pecuniary 
legacies  and  devises  of  real  and  resid- 
uary real  estates,  and  an  insufficient 
amount  of  personalty  for  the  payment 
of  debts,  the  pecuniary  legacies  must 
be  first  resorted  to  to  make  up  the  de- 
ficiency.    Farquharaon  v.  Flayer, 

801,  808  noU, 

Bm  Wills,  650. 


LEX  LOCL 

Bet  FOEDON  JUDGHBICT,  809. 

JuEiSDicnoN,  442. 
Mareiaoe,  72y  86  note. 
Wiu^  460. 


LIEN. 

1.  A  packer  is  entitled  to  a  general  lien 
on  the  goods  of  his  customer  which  are 
in  his  hands.    MaSJter  of  1Ft«.  686 


LIFE  ESTATE. 

Bee  Jurisdiction,  710. 
Will,  689,  660. 


LIGHT. 
Bee  Nuisance,  698,  708  note. 


LIGHTS. 
Bee  Adiciealtt,  674,  677. 


LIMITATION.  CONDITIONAL. 
Bet  Annuitt,  814. 

LIMITATIONS.  STATUTE  OF. 

1.  Money  paid  into  court  under  the  Lands 
Claoses  Act  for  purchase  of  land  which 
was  subject  to  an  equitable  mortgage 
by  deposit,  with  a  memorandum  under- 
taking to  give  a  legal  mortgage;  oq 
petition  by  the  mortgagee  for  payment 
out: 

Held,  that  the  ana]oe;y  of  the  Statutes 
of  Limitation  applied,  and  that  only 
six  years'  arrears  of  interest  could  tie 
chai^.     MaJtUr  of  SUade  Edate.  711 

See  Petition  of  Riobt,  148. 


LOST  WILL. 

1.  How  proved    and   how    established. 
Buffden  V.  SL  Leonards.     468,  648  note. 


LUNATIC. 

1.  A  lunatic  was  tenant  for  life  of  the  ad- 
Yowson  of  a  rectory  and  other  real 
estate.  Under  the  order  of  the  court 
a  lease  of  the  property  for  ninety-nine 
years,  if  the  lunatic  should  so  long  live, 
had  been  made  to  two  persons  at  a  lar^ 
rent.  This  lease  had  become  vested  m 
the  administrator  of  the  survivor  of  the 
two  lessees,  the  administrator  being 
also  the  first  tenant  in  tail  in  remainder 
expectant  on  the  death  of  the  lunatic 
without  issue  male.  The  lunatic  was 
aged  eighty-two,  and  had  never  liad 
any  issue.  The  administrator  wished 
to  sell  the  next  presentation  to  the 
rectory,  and  petitioned  the  court,  as 
protector  of  the  settlement,  to  consent 
to  the  barring  of  the-  entail  of  the  ad- 
vowson  so  far  as  might  be  necessary  fur 
effecting  the  proposed  sale : 

Held,  that,  as  the  application  was  not 
for  the  benefit  of  the  lunaUes  estate, 
but  only  for  the  benefit  of  a  collateral, 
the  court  ought  not  to  interfere.  Mat- 
ter of  Tharp,  798 

8.  A  fund  in  court  in  a  lunacy,  the  lunatlo 
being  dead,  represented  land  in  settle- 
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ment     A  deceased  tenant  In  tail  had 
created  a  base  fee : 

Held^  that  the  fand  could  not  be  paid 
out  to  the  persons  claiming  through 
him,  except  upon  the  production  ui  a 
deed  enlarging  the  base  fee.  MaUer  of 
Reyrwlda,  800 


M. 


.  MANDAMUS. 

1.  A  writ  of  mandamus. is  a  prerogative 
writ,  and  not  a  writ  of  rignt,  and  the 
granting  of  it  is,  in  that  sense,  discre- 
tionary. The  exercise  of  this  discretion 
cannot  be  questioned,  but  the  grant  of 
a  peremptory  mandamus  is  a  decision 
upon  a  right,  declaring  what  is  and 
what  is  not  lawful  to  be  done,  and  such 
decision  is  subject  to  review. 

2.  The  6  Geo.  4,  c.  86,  s.  1,  gives  to 
church-wardens  and  overseers  of  par- 
ishes the  power  to  borrow  money 
from  the  Public  Works  Loan  Commis- 
sioners for  the  purpose  of  building  or 
repairing  churches,  (be.,  and  gives  the 
commissioners  the  power  to  make  loans 
to  them  for  such  purposes.  It  then 
confers  on  the  church- wardens  the 
power  to  make  rates  for  the  repayment 
of  such  loans,  "  by  annual  or  half- 
3*earl3'  instalments  within  the  period  of 
twenty  years,  at  farthest,  from  the  ad- 
vancing of  ftny  such  sums  respect- 
ively : " 

Held,  that  after  the  expiration  of  the 
twenty  years  the  church-wardens  and 
overseers  had  no  power  to  make  a  rate 
for  the  purposes  of  paying  money  bor- 
rowed under  the  act,  and  that,  conse- 
quently, a  mandamus  commanding 
them  to  do  so  could  not  be  sustained. 

8.  The  16th  section   of    19  <&  20  Vict. 
*     c.  104,  does  not  affect  this  matter. 

4.  A  power  of  that  sort  given  in  any 
particular  act  must  be  exercised  in  ex- 
act accordance  with  the  authority 
given,  and  the  restrictions  imposed,  by 
the  act  itself. 

B.  Per  Lord    Hatherlbt:    The    power 

fiven  in  the  6  Geo.  4,  c.  86,  s.  1,  to  the 
ublic  Works  Loan  Commissioners  to 


regulate  the  mode  and  proportions  of  a 
rate  for  the  payment  of  a  loan  made 
by  them  (a  power  which  must  be  ex- 
ercised in  a  reasonable  manner),  would 
prevent  the  loss  of  the  last  instalment, 
though  it  might  not  become  actually, 
due  until  the  end  of  the  twenty  years. 

6.  Per  LoED  0*Hagan  :  The  Legislature 
having  given  ample  authority  and  fa- 
cilities for  making  the  rates  so  as  to  se- 
cure payment  of  the  loan  within  the 
time  hmited,  has  created  an  implication 
that  it  did  not  mean  to  allow  the  mak- 
ing of  any  rate  after  that  time  had 
passed.  JRegina  v.  Ckurch'toarden», 
eic^  \,  19  noU. 


MARRIAGE. 

1.  Per  Lord  Sklbornb  :  Habit  and  re- 
pute is  not  a  mode  of  constituting  but 
of  proving  a  marriage ;  and  when  a 
true  and  undivided  habit  and  repute  is 
shown,  a  presumption  of  the  marriage 
arises  by  the  law  of  Scotiand. 

2.  Per  The  Lord  Chancellor  :  The  pre- 
sumption of  marriage  is  much  stronger 
than  the  presumption  in  regard  to  other 
facta. 

8.  When  a  matrimonial  ceremony  took 
place  in  Scotland,  the  parties  being  ig- 
norant of  an  impediment,  afterwards 
removed,  and  when,  believing  them- 
selves to  be  validly  married,  they  lived 
together  continuously  for  years  as  hus- 
band and  wife,  and  were  regarded  as 
such  by  all  who  knew  them,  the  mar- 
riage was  held  to  have  been  established 
by  the  force  of  habit  and  repute,  with- 
out any  proof  of  mutiial  consent  by 
verbal  declaration. 

4.  It  must  be  inferred  that  the  matrimo- 
nial consent  was  interchanged  as  soon 
as  the  parties  were  enabled,  by  the  re- 
moval of  the  impediment,  to  enter  into 
the  contract. 

5.  The  ontut  of  rebutting  a  marriage  by 
habit  and  repute  is  thrown  on  those 
who  deny  it 

6.  Per  Lord  Chelmsford  :  The  ceremony 
which  took  place,  although  invalid,  was 
undoubtedly  a  consent  by  the  parties ' 
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to  live  toother  as  hasband  and  wife. 
And  their  subsequent  cohabitation  was 
a  proof  of  continued  consent.  De 
TJunren  v.  AUomey- General. 

72,  86  note. 

See  Ceimixal  Law,  106. 


MARRIED  WOMEN. 

See  AFPOiNTMKirT,  836. 

HusBAifD  AND  WiFE,  100,  106  noU. 


MARSHALLING  ASSETS. 
See  LxoACT,  801,  803,  note. 


MASTER  AND  SERVANT. 

1.  The  defendants  had  on  their  premises 
gates  which  were  safe  when  open  and 
and  wedged  up,  but  liable  to  fail  when 
closed.  The  attention  of  the  manager 
had  been  directed  to  the  unsafe  con- 
dition of  the  gates,  and  orders  had 
been  given,  but  not  carried  out,  to 
remedy  this.  The  plaintiff,  a  work- 
man in  tlie  employ  of  the  defendants, 
passed  through  the  gates  when  open, 
but  on  his  return  one  of  them  was 
closed,  and  shortly  afterwards,  while 
ho  was  working  near  the  gates,  they 
fell  on  and  injured  him.  There  was 
no  evidence  to  show  how  this  hap- 
pened, nor  any  evidence  that  the 
manager  and  other  persons  employed 
by  the  defendants  were  incompetent : 

Held,  that  the  defendants  were  not 
liable,  as  the  plaintiff  had  not  shown 
that  the  persons  employed  by  the  de- 
fendants were  incompetent,  and  the 
negligence,  if  any,  which  caused  the 
accident  was  that  of  a  fellow  workman 
of  the  plaintiff.  Allen  v.  The  New 
Gas  Co.  420 

See  Contractor,  867,  880  note. 
Patent,  24,  60  note. 


MINES. 

1.  Case  in  which  three  grants  of  land, 
reserving  the  minerals,  but  each  re- 


servation varyinff  in  sabstance  and 
exprcMion,  were  held  to  have  respect- 
ireiy  secured,  and  not  to  have  secured, 
a  right  to  carry  outside  minerals  un- 
derneath and  through  the  land  g^ranted. 
Remarks  by  Lord  Chelmsford  and 
Lord  Selborne  as  to  the  question 
whether  the  rights  reserved  were 
rights  of  property,  or  rather  in  the 
nature  of  privileges,  servitudes,  or 
easements.     Ramsay  v.  Blair.  88, 

92  note. 


MISTAi^E. 

1.  A  consent  given*  by  coonsel  in  the 
presence  and  with  the  sanction  of  his 
client  may  be  withdrawn  before  the 
order  is  drawn  up,  if  given  through 
inadvertence,  but  not  so  where  the 
matter  was  fully  understood  at  the 
time  and  the  client  shortly  afterwards 
changes  his  mind.    HoU  t.  Jeste.  828, 

834  note. 


MORTGAGE. 

1.  The  owner  of  business  premises  mort- 
gaged them  with  the  machinery  and 
fixtures.  A  railway  company  gave  no- 
tice to  take  part  of  the  premises  for 
their  railway,  but  before  the  price  was 
fixed  the  mortga^r  died,  and  the 
mortgagees  entered  into  possession  of 
the  property.  A  suit,  was  instituted 
fur  the  administration  of  the  mort- 
gagor's estate,  which  proved  to  be  in- 
solvent, and  a  receiver  was  appointed, 
who,  with  the  consent  of  the  mort- 
gagees, carried  on  the  business.  Arbi- 
trators and  an  umpire  were  appuiuted 
to  fix  the  compensation  money  payable 
by  the  company.  The  umpire  awarded 
a  sum  of  £11,960,  of  which  he  certified 
that  he  had  awarded  £2,800  in  respect 
of  the  loss  of  profits  in  carrying  on  the  ^ 
business.  The  executors  claimed  the 
JC2,800  as  belonging  to  the  mortgagor's 
estate,  to  be  divided  among  his  general 
creditors : 

Held  (affirming  the  decision  of  Hall, 
y.C),  that  the  £2,800  was  in  the 
nature  of  compensation  for  the  value  of 
the  good- will  of  the  business,  which 
passed  with  the  premises ;  and  that  the 
whole  of  the  sum  of  £11,960  belonged 
to  the  mortgagees.     Pile  v.  Pile,      778 
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2.  All  the  bonds  issued  by  corporation, 
secnred  by  morterage  to  be  paid  pari 
paanL   Matter  of  Rtgen^B  CaniU,  etc,  784. 


MUTE. 
See  Grimenal  Law,  107,  HI  note. 


N. 


NAVIGABLE  RIVERS. 

1.  By  the  Thames  Conservancy  Act  (20 
di  21  Vict.  c.  cxlvii),  s.  liii,  the  Conser- 
vators appointed  under  that  act  have 
a  power  to  grant  a  license  to  a  ripa- 
rian proprietor  to  make  an  embank- 
ment in  front  of  his  own  land  abutting 
on  the  river,  but  though  such  license 
might  be  the  owner's  justification  so 
far  as  the  public  right  of  navigation 
was  concerned,  it  would  not  authorize 
a  licensee,  being  a  riparian  owner,  to 
embank  in  front  of  his  own  land  so  as 
injuriously  to  affect  the  land  of  another 
riparian  owner. 

2.  The  right  of  navigating  a  tidal  river 
is  common  to  the  subjects  of  the  realm, 
but  it  may  be  C9nnected  with  a  right 
to  the  exclusive  access  to  particular 
land  on  the  bank  of  the  river,  and 
the  latter  is  a  private  right  to  the 
enjoyment  of  the  land,  the  invasion  of 
which  may  form  the  ground  for  an 
action  for  damages,  or  for  an  injunction. 
It  comes  therefore  within  the  opera- 
tion of  the  saving  clause  (sect,  clxxix) 
of  the  Thames  Conservancy.  Act. 

3.  The  right  of  a  riparian  owner  to  the 
use  of  the  the  stream  does  not  depend 
on  the  ownership  of  tlie  s«il  of  the 
stream. 

4.  The  power  granted  to  the  conserva- 
tors under  the  58d  section  of  the  20  & 
21  Vict.  c.  cxlvii,  is  qualified  and  re- 
stricted by  the  provisions  of  the  179th 
section.     Ltftm  v.  Fuhnwnfferif  Co.  51, 

72  note. 


NEGLIGENCE. 

See  AociDXNT,  190,  200  note. 
Admiraltt,  677.. 


See  CoiTTE.^CTOR,  367,  880  note. 
Master  and  Servant,  420. 
Railway  Company,  298,  299  note. 
Telegraph  Company,  286. 


NON-RESIDENT. 


See  Security  for  Costs,  617. 


NOVATION. 

1.  By  the  deed  of  settlement  of  the  I. 
insurance  company  it  was  provided 
that  the  funds  and  property  of  the 
company  should  alone  be  answerable 
for  claims  on  the  company;  provision 
was  also  made  for  enabling  the  propri- 
etors to  dissolve  the  cofnpany,  and 
thereupon  the  directors  were  to  obtain 
from  some  other  company  an  under- 
taking to  pay  the  claims  on  the  L 
company,  and  were  to  transfer  to  such 
other  company  so  much  of  tlie  assets 
as  should  oe  agreed  upon  as  sufficient 
to  meet  such  claims.  The  I.  company 
was  accordingly  dissolved,  and  a  por< 
tion  of  Its  funds  transferred  to  the  E. 
company,  which  covenanted  to  satisfy 
the  liabilities  of  the  I.  company. 

C.  was  a  policy-holdef  of  the  L  com- 
pany on  the  non-participating  scale, 
and  as  such  was  not  entitled  to  a  vote 
at  the  meetings  of  members.  His 
policy  was  made  subject  to  -the  condi- 
tions of  the  deed  of  settlement.  Ho 
had  notice  of  the  intended  amalgama- 
tion, but  had  no  formal  notice  of  the 
completion  of  the  amalgamation,  nor 
was  his  policy  indorsed  by  the  E.  com- 
pany. He,  however,  paid  the  premi- 
ums and  took  receipts  in  the  name  of 
the  E.  company  for  fifteen  years,  after 
which  both  companies  were  ordered 
to  be  wound  up,  and  came  under  the 
European  Assurance  Society  Arbitra- 
tion Acts: 

Held,  first,  that  there  was  no  obli- 
gation on  the  I.  company  to  sec  that 
the  assets  transferred  to  the  E.  com- 
pany were  appropriated  for  the  pay- 
ment of  the  claims  on  the  I.  company ; 
that  the  amalgamation,  being  intra 
vireSf  was  binding  on  the  policy- 
holders, as  in  Horfs  Caee: 
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2.  Secondly,  that  eren  if  it  had  not  been 
binding  on  the  policy-holders  gene- 
rally, G.  was  boond  bv  his  oondnct, 
and  had  accepted  the  liability  of  the  E. 
company.    Cocker^*  Cote.  757,  765  nole. 


NUISANCE. 

1.  The  occnpier  of  a  honse  is  liable  for 
allowing  the  continuance  on  his  prem- 
ises of  any  artificial  work  which  caoses 
a  nuisance  to  a  neighbor,  even  though 
it  has  been  put  there  before  he  took 
possession. 

2.  In  a  suit  by  the  owner  and  occupier 
of  a  house  against  the  occupier  oi  an 
adjoining  house,  complaining  of  noise 
from  the  defendant's  stable  and  of 
damp  from  an  artificial  mound  on 
which  it  stood  : 

Held,  that  the  plaintiffs  were  entitled 
to  an  injunction  to  prevent  the  defen- 
dant from  keeping  horses  in  his  stable 
so  as  to  be  a  nuisance ;  and  that  the 
defendant  was  also  liable  for  not  pre- 
venting the  damp  from  going  through 
the  plaintiffs'  wall.     Brader  v.  SaiUarcL 

698,  703  noU, 


o. 

« 

OFFICERS. 
See  TuBPAfls,  856. 


P. 

PAROL  EVIDENCE. 

See  Lost  Will,  468,  648  fwU, 

pRuroiPAL  AND  SuEXTT,  176,  188  notc. 


PARTIES. 

1.  By  the  Friendly  Societies  Act  (18  & 
19  Vict.  c.  68),  s.  19,  the  trustees  of  any 
society  are  authorized  to  bring  or  de- 
fend any  action,  suit,  or  prosecution  in  I 


law  or  equity,  touching  or  oonoeming 
the  property,  right,  or  datm  to  prop- 
erty of  the  society. 

fiy  8.  7  of  21  A"22  Vict  c.  101,  in  any 
proceeding  under  this  act  or  the  above 
act  against  a  society,  it  shall  be  suffi- 
cient to  make  the  secretary  or  other 
officer  of  the  society,  at  the  time  of  the 
plaint  or  complaint,  the  defendant. 

Proceedings  having  been  taken  by  a 
member  of  a  society  in  a  county  ooori 
to  enforce  a  claim  against  the  society, 
a  compromise  was  come  to  between  the 
plaintiff,  the  solicitor  of  the  member, 
and  the  society,  by  which,  inter  alia, 
the  society  promised  to  pay  the  plain- 
tiff certain  costs  and  charges.  These 
costs  and  charges  not  having  been  paid, 
the  plaintiff  sued  the  secretary  of  the 
society  in  a  superior  court : 

Held,  that  this  was  a  proceeding 
within  s.  19  touching  the  right  of  tho 
society,  and  was  properly  brought 
against  the  secretary  under  a.  7. 
BobertM  V.  Page.  188,  148  iwfe. 


PARTY  IN  INTEREST. 
See  Bankecftot,  781. 


PATENT. 

1.  The  Crown  has  the  right  to  the  use  of 
a  patented  process  or  invention  without 
compensation  to  the  patentee. 

Per  Loan  Selboenb  :  This  right  of 
the  Cro^n  is  not  because  the  Crown  is 
impliedly  ^cepted  from  the  effect  of 
the  letters  patent,  but  because  the 
privile^  thereby  granted  is  granted 
againsf  the  subjects  only,  and  not 
against  the  Crown. 

2.  A  patent  in  the  usual  terms  was 
granted  for  an  improvement  in  the 
manufacture  of  fire-arms.  The  Secre- 
tary at  War  issued  a  notice  for  a  tender 
for  a  supply  of  18,876  rifles  of  the  de- 
scription known  as  that  {latented.  The 
price  was  settled,  minus  the  cost'of  the 
steel  barrels  and  the  stocks,  which  tlie 
war  office  was  to  supply.  The  rifles 
were  to  be  delivered  within  a  certain 
time,  the  manufacture  of  them  might 
br  inspected  at  any  time,  and  they 


nn>EX. 


873 


might  be  rejected  by  officers  at  the 
war  office,  if  not  made  according  to 
pattern,  or  not  delivered  in  time.  The 
persons  who  took  the  contract  em- 
ployed the  patented  process  In  the  for- 
mation and  insertion  of  thei  lock : 

Hddf  that  they  were  liable  to  the 
patentee  for  an  infringement  of  the 
patent,  for  that  they  were  not  servants 
or  agents  of  the  Crown  doing  the  work 
of  the  Crown,  but  were  private  con- 
tractors with  the  Crovm  to  snpply  a 
certain  manafM^nred  article,  and  were 
therefore  not  protected  in  what  they 
did  by  any  particular  privilege  attach- 
ing to  the  Crown.  Dixon  v.  London 
Small  Amu  Co,  24,  60  note, 

8.  In  a  suit  to  restrain  the  infringement 
of  a  patent  the  defendant  was  required 
to  state  whether  he  was  not  making 
articles  in  all  respects  identical  with 
those  of  the  plaintiff,  and  to  set  forth 
in  what  respects  they  differed  and  by 
what  process  they  were  made: 

Heidf  that  the  defendant,  who  al- 
leged prior  nser  by  himself  and  others, 
had  sufficiently  answered  by  stating 
that,  save  so  far  as  the  articles  manu- 
factured by  him  before  the  date  of  the 
patent  were  similar  to  those  of  the 
plaintiff,  the  articles  he  now  made 
differed  from  those  made  by  the  plain- 
tiff, but  he  could  not  show  in  what  they 
differed  without  ocular  demonstration : 

4.  ffeld^  also,  that  the  defendant  was 
bound,  in  ailing  prior  user  by  other 
persons,  to  set  forth  the  names  of  some 
of  those  persons.     Crowley  v.  Tomey. 

618,  626  noU, 

6.  Under  an  act  of  Parliament  three  ref- 
erees were  appointed  by  the  Board  of 
Trade  to  inspect  the  gas  works  of  the 
metropolis,  to  report  upon  the  impuri- 
ties in  the  gas,  and  to  fix  a  maximum 
of  impurities  to  be  allowed;  and  the 
gas  companies  were  bound  to  give  them 
every  facility  in  the  discharge  of  their 
duties. 

One  of  the  referees  took  out  a  patent 
for  improvements  in  the  purification 
of  gas,  claiming  {itUer  cUia)  a  method 
of  employing  lime  purifiers,  whereby 
the  contents  of  the  purifiers  might  be 
converted  into  sulphide  of  calcium,  for 
the  purpose  of  purifying  the  gas  from 
certain  compounds  of  sulphur  with 
which  sulphide  of  calcium  combines. 

Before  the  patent  was  taken  out,  the 
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defendant  company  had  been  in  the 
habit  of  using  lime  purifiers,  by  which 
sulphide  of  calcium  had  been  produced,. 
.  but  they  had  not  succeeded  in  attaining 
the  desired  purity  on  account  of  their 
failing  to  extract  from  the  gas  the 
whole  of  the  carbonic  acid  contained  in 
it,  which  impeded  the  operation  of  the 
sulphide  of  calcium  in  the  purifiers. 
The  plaintiff's  invention  mainly  con- 
sisted in  keeping  a  fresher  supply  of  ' 
lime  in  the  first  series  of  purifiers,  so  as 
completely  to  eliminate  the  carbonic 
acid  from  the  gas  before  it  was  passed 
on  to  the  subsequent  purifiers,  in  which  • 
the  sulphide  of  calcium  was  produced. 
The  principle  of  this  improvement  was 
Indicated  in  the  last  report  of  the  ref- 
erees, but  the  report  was  not  published 
till  after  the  date  of  the  patent : 

i/'eU(rever8ing  the  decision  of  Bacon, 
Y.C.),  that  the  plaintiff^s  invention 
only  amounted  to  an  instruction  for  the 
more  efficient  working  of  a  known  pro- 
cess, and  was  not  a  proper  subject  for 
a  patent,  and  the  plaintiff's  bill  was  dis- 
missed. 

6.  Whether  it  is  competent  for  a  mem- 
ber of  an  official  commission  to  take 
out  a  patent  for  the  results  of  his  offi- 
cial investigation,  qtMtre.  PcUlervm  v. 
Oadighty  etc,  788 

7.  A  licensee  of  a  patented  invention  was 
ordered  to  account  for  all  instruments 
made  by  him  pursuant  to  the  patent 
He  alleged  that  the  instruments  which 
he  had  made  were  not  covered  by  the 
patent  according  to  its  true  construc- 
tion, and  in  support  of  his  contention 
tendered  in  evidence  a  prior  American 
specification  (a  copy  of  which  was  in 
the  library  of  the  Commissioners  of 
Patents,  but  was  not  proved  to  have 
been  known  to  the  patentee)  for  the 

Enrpoee  of  showing  that  a  construction 
irge  enough  to  cover  the  instruments 
made  by  the  licensee  would  make  the 
patent  bad  for  want  of  novelty,  and 
therefore  ought  not  to  be  adopted  by 
the  court : 

Held,  that  the  evidence  was  inadmis- 
sible.    Adie  V.  Clark,  .  806 


PERFORMANCE. 

I.  The  plaintiff  agreed  in   writing  with 
the  defendants  to  sing  and  play  in  tlie 
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chief  female  part  in  a  new  opera  about 
to  be  brougnt  ont  at  the  defendants' 
theatre,  at  a  weekly  salary  of  £11  for 
three  months,  provided  the  opera  ran. 
for  that  time,  commencing  on  or  about 
the  14th  of  November.  The  first  per- 
formance was  annonnced  for  Saturday, 
the  28th  of  November,  and  no  objec- 
tion was  raised  by  plaintiff  as  to  this 
delay.  She  attend^  several  rehear- 
sals, such  attendance,  though  not  ex- 
pressed in  the  written  engagement, 
being  an  implied  part  of  it.  Owing  to 
delays  of  the  composer,  the  music  of 
the  latter  part  of  the  opera  was  not  in 
the  hands  of  defendants  till  a  few  diiys 
before  the  28th  of  November,  and  the 
final  rehearsals  did  not  take  place  till 
the  beginning  of  the  last  week.  Plain- 
tiff was  taken  ill,  and  was  unable  to 
attend  any  of  the  rehearsals  in  that 
week;  and,  it  being  uncertain  how 
long  her  illness  might  continue,  de- 
fendants* manager  made  a  provisional 
engagement  with  another  artiste.  Miss 
L.,  to  study  the  part  and  be  ready  to 
take  it  if  the  plaintiff  was  unable.  If 
she  was  not  wanted.  Miss  L.  was  to 
receive  a  douceur ;  if  she  was  called  on 
to  perform,  she  was  to  receive  £15  a 
week  till  the  26th  of  December,  if  the 
piece  ran  so  long.  The  plaintiff  con- 
tinued too  ill  to  attend  the  rehearsals  or 
the  first  performance  on  Saturday,  the 
28th  of  November,  or  on  the  first  three 
days  of  the  next  week;  Miss  L.  accord- 
ingly performed  on  those  days.  On 
Thursday,  the  4th  of  December,  the 
plaintiff  was  well  enough  to  peHTorm 
and  tendered  her  services,  which  the 
defendants  refused  to  accept ;  on  which 
she  brought  an  action  for  wrongful  dis- 
missal. The  jury  found,  inter  alia,  that 
the  employment  of  Miss  L.  by  the  de- 
fendants under  the  circumstances  was 
reasonable : 

Held,  that  the  plaintiff's  inability  to 
perform  on  the  opening  and  early  per- 
formances  went  to  the  root  of  the  mat- 
ter, and  justified  the  defendants  in 
rescinding  the  contract.  Poumard  v. 
Spiers,  98,  99  note. 

See  Agreement,  183. 

Building  Contract,  403,  416  note. 


PERSONAL  ESTATE. 
See  Real  Estate,  594,  614  note. 


PETITION  OF  RIGHT. 

1.  By  a  treaty  between  the  Queen  of 
England  and  the  Emperor  of  China,  the 
Emperor  agreed  to  pay  to  the  Britiah 
ffovernmont  the  sum  of  8,000,000  di^- 
lars  on  account  of  debts  due  to  British 
subjects  from  certain  Chinese  mer- 
chants, who  had  become  insolvent^ 
being  lai^ly  indebted  to  British  mer- 
chants. The  money  having  been  re- 
ceived by  the  British  government : 

Held,  that  a  petition  of  right  would 
not  lie  by  one  of  the  British  merchants 
to  obtain  payment  of  a  som  of  money 
alleged  to  be  due  to  him  from  one  of 
the  Chinese  merchants. 

2.  The  Statute  of  Liniitations  does  not 
apply  to  a  petition  of  right.  Reffina  v. 
HwOomjee.  148 


PLEADING. 
See  Patent,  618,  625  naie. 


POSSESSION. 
See  Chattel  Mortgage,  434. 


POWER. 

See  Appointment,  625,  835. 

SpEcmo  Performances,  625. 


PRACTICE. 
See  Mistake,  828,  834  note. 


PRESUMPTION. 

1.  That  building  where  marriage  cele- 
brated was  licensed.  RegioM  v.  Ortn- 
well.  106 


PRINCIPAL. 
See  ANNL^TT,  814. 


nmEX. 
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PRINCIPAL  AND  AGENT. 

1.  The  defendant,  a  broker,  signed  and 
sent  to  the  plaintiffs  a  note  of  a  con- 
tract in  the  following  terms :  "  I  have 
this  day  sold  by  yonr  order  and  for 
your  account  to  my  principals  five  tons 
of  ...  .  anthracene  ....  W.  A.  Bow- 
ditch."  In  an  action  for  goods  sold  and 
delivered : 

Held,  reveling  the  judgment  of  the 
Common  Pleas  Division,  that,  in  the 
absence  of  nsi^e  n&king  the  defendant 
personally  liable,  the  defendant  was 
not  personally  liable  upon  the  con- 
tract    JScnOhweU  v.  Bowditeh.  824, 

829  note. 

See  Brokbr,  889. 

CoNTaACTOR,  867,  880  note. 


PRINCIPAL  AND  SURETY. 

1.  R.  <k  H.,  being  in  partnership,  were  in 
the  habit,  through  plaintiffs'  firm,  of 
consi^ing  goods  to  B.  &  S.,  in  China, 
for  siSe ;  the  proceeds  were  remitted  to 
the  plaintiffs  in  London,  against  which 
the  plaintiffi9  accepted  bills  drawn  by 
R.  <&  H.,  and  which  they  discounted. 
If  the  remittances  did  not  put  the 
plaintiffs  in  funds  when  the  bills  be- 
caine  due,  the  defendants,  were  bound 
to  make  up  the  deficiency.  By  long 
practice,  though  there  was  no  actual 
agreement,  if  the  goods  were  not  sold 
at  the  maturity  of  the  bills,  plaintiflb 
accepted  fresh  bills,  which  the  defen- 
dants negotiated  and  handed  the  pro- 
ceeds to  plaintiffs,  who  were  thereby 
enabled  to  take  up  the  first  accept- 
ances, and  so  to  let  defendants  have 
the  benefit  of  the  advance  for  a  fur- 
ther time  without  being  under  cash 
advance.  In  1873  the  partnership  of 
R.  <fe  H.  ceased  by  efflux  of  time,  and 
it  was  agreed  between  them  that  U. 
should  take  over  the  whole  stock,  <bc., 
of  the  old  firm.  Plaintiffs  had  notice 
of  this.  At  the  dissolution  of  the  part- 
nership there  were  acceptances  of  the 
plain  tiffis  running,  and,  they,  after  the 
notice,  renewed  tlae  bills,  according  to 
the  old  practice,   by  accepting  fresh 

■  drafts  of  H.  alone.  When  the  goods 
were  sold,  the  remittances  were  not 
sufiicient  to  meet  the  plaintifTs  ad- 
vances, and  they  brought  an  action 
against  R.  <fe  H.  to  recover  the  balance. 


R.  raised  as  a  defence,  that  he  had,  by 
by  the  agreement  between  him  and 
H.,  become  only  a  surety  for  H.,  in- 
stead of  a  principal  joint  debtor ;  and 
that  the  plaintiffs,  by  giving  H.  time 
after  notice  of  this,  had  .discharge  R.: 

Heldf  that  R.  &  H.  could  not  change 
their  position  with  regard  to  the  plain- 
tiffs without  their  assent,  and  so  de- 
prive them  of  tlie  right  they  had  to 
treat  both  R.  &  H.  as  principal  debt- 
ors; that  R.  was  therefore  not  dis- 
charged by  the  ffiving  time  to  H.  by 
means  of  tne  fresu  acceptances. 

2.  SembU,  even  if  the  giving  fresh  ac- 
ceptances would  have  otherwise  dis- 
charged R.,  that,  as  it  was  only  a  con- 
'  tinuance  of  the  old  practice  to  which 
R.  was  a  party,  it  would  not  have  dis- 
charged him.     Bwire  v.  Hednuxn,  176, 

188  note. 


PROBATE. 
See  Wills,  460. 


PROBATE  COURT. 
See  SuaaooATE^s  Court. 


PROFITS. 
See  MoRTQAQs,  778. 


PROMISE. 
See  Novation,  757,  766  note. 


R. 


RAILWAY  COMPANY. 

1.  The  defendants,  a  railway  company, 
have  a  junction  at  Peterborough,  at 
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which  they  receive  from  other  lines  a 
great  nnmber  of  tracks,  which  they, 
being  boand  by  law  to  give  facilities 
for  through  traffic,  are  compelled  to 
forward  with  dispatch  to  their  destinar 
tion.  The  defendants,  when  a  foreign 
truck  comes  on  their  line,  cause  it  to 
undergo  such  a  general  examination  as 
can  take  place  without  causing  an  un- 
due delay,  that  is  to  say,  the  tires  of 
the  wheels  are  tapped  with  a  hammer, 
and  the  truck  generally  looked  over 
for  defects. 

A  foreign  track,  loaded  with  coal,  be- 
longing to  the  B.  Wagon  Company, 
came  on  to  the  defendants'  line  at 
Peterborough,  and  there  underwent  the 
usual  exammation,  when  a  defect  in  one 
of  the  springs  and  a  crack  in  the  wood- 
work was  discovered.  The  truck  was 
shunted,  upon  the  discovery  of  the  de- 
fects, in  order  that  it  might  be  repaired 
by  the  wagon  company  to  whom  it 
belonged.  The  defect  in  the  spring, 
which  was  the  only  pressing  defect, 
was  repaired,  and  the  truck  was  handed 
over  to  the  defendants,  and  sent  on  by 
them  to  its  destination.  On  the  way 
an  accident,  by  which  the  plaintiff  was 
iiyured,  happened  through  the  existence 
of  a  crack  in  one  of  the  axles  of  the 
truck.  It  was  stated  in  evidence  that 
by  a  minute  examination  of  the  truck 
the  crack  in  the  axle  might  have  been 
discovered.  The  defect  in  the  axle  was 
entirely  unconnected  with  the  defects 
previously  discovered.  The  jury,  in 
answer  to  questions  left  them  by  the 
judge,  found  that  the  crack  in  the  axle 
might  have  been  discovered  by  a 
sufficiently  minute  examination  ;  but 
that  the  defendants  were  not  bound  to 
examine  the  truck  minutely,  so  as  to 
enable  them  to  see  the  crack.  In 
answer,  however,  to  a  third  question 
left  to  them,  viz.,  as  to  wAiether,  al-. 
though  it  mi^ht  not  be  the  defendants* 
duty  on  the  nrstiview  of  the  truck  to 
examine  it  minutely,  it  did  not  become 
their  duty  to  do  so  upon  discovery  of 
the  defects  in  the  spring  and  wood- 
work, the  jury  answered  that  it  was 
their  duty  to  require  from  the  wagon 
company  some  distinct  assurance  that 
the  truck  had  been  thoroughly  ex- 
amined and  repaired  : 

Held,  reversing  the  decision  of  the 
court  below,  that  on  these  findings 
the  defendants  were  entitled  to  a  ver- 
dict; for  the  defendants  were  not 
bound  to  do  more  in  the  way  of  ex- 
amining the  foreign  truck  on  its  ar- 


rival at  Peterboroogfa  than  they  had 
done,  and  inasmuch  as  the  defects  dis- 
covered on  such  examination  were 
entirely  unconnected  with  the  defect 
that  caused  the  accident,  they  were  not 
responsible  by  reason  of  their  failing 
upon  the  discovery  of  such  drfecta  to 
enter  upon  a  more  minute  examination 
of  the  truck,  or  to  make  any  socfa  in> 
qniry  of  the  waeon  company,  te  sog- 
gested  by  the  finding  of  the  jury. 
BiehaniaoH  v.  Great  Seaiem,  eie,     29S, 

299 


See  Caruobb,  156, 174  noU;  248,  284  «. 


RATIFICATION. 
See  Infant,  121, 129  note. 


REAL  ESTATE. 

1.  In  1874  the  plaintiffs,  entered  into  • 
contract  for  the  purchase  of  real  es- 
tate. After  the  title  had  been  accepted* 
and  before  completion,  the  vendor  died, 
having  by  his  will  (dated  in  1878)  given 
his  personal  estate  to  £.,  whom  he  ap- 
pointed executor,  and  devised  all  hia 
real  estate  to  H.  and  M.  upon  trust 
for  sale,  and  having  also  devised  to  H. 
alone  all  the  real  estate  which  at  hia 
death  might  be  vested  in  him  as  tms- 

■   tee: 

Bdd,  that  the  real  estate  contracted 
to  be  purchased  by  the  plaintiflb  passed 
to  H.  under  the  devise  of  trust  estates. 
Lymghl  v.  Edwards,  694,  614  noU, 


RECEIVER. 

1.  On  the  application  of  an  unpaid  ven- 
dor of  the  property  of  a  company  in 
voluntary  liquidation,  and  unable  from 
insolvency  to  carry  on  its  works,  the 
vendor  was  appointed  receiver  with- 
out security  or  salary.  Boyle  v.  Bettwf, 
etc,  718,  720  note. 


REMAINDER. 
See  Will,  589. 


INDEX. 
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REMAINDERMAN. 

See  JuKiBDicTioN,  710. 
Legacy,  721,  729. 
Wills,  650. 


REMOTE. 

1.  When  gift  oyer  is  too  remote.  Brown*$ 
Matter,  821 


RES  ADJUDICATA. 
Bee  FoufXR  Suit,  288,  246  tiofo. 


RESCISSION  OF  CONTRACT. 
See  Pbrformanob,  98,  99  note. 


RESTRAINT  OF  ALIENATION. 
See  Annuitt,  814. 


REVERSIONER. 

See  JuBiBDicTioN,  710. 
Will,  689. 


RIPARIAN  PROPRIETORS. 
See  Natigablx  Riykbs,  61,  72  note, 

RIVERS. 
See  NAYiOAfiLB  Rivxbs,  51,  72  note, 

s. 

SALE. 

See  AOREKMEKT,  188. 

Bill  of  Ladcio,  849,  855  note. 


SALVAGE. 
See  Admiealtt,  659,  670. 


SECURITY  FOR  COSTS. 

1.  A  shareholder  of  a  company  who  re- 
sides out  of  the  jurisdiction  and  up- 
pears  to  oppose  a  petition  for  winding 
up  the  company  cannot  be  required  to 
^ve  security  for  costs.  Matter  of 
Tercy  and  Kelly,  etc,  617 


SET-OFF. 

1.  To  an  action  by  an  administrator  for 
the  balance  of  tne  intestate's  banking 
account  at  the  time  of  his  death,  the 
defendants  in  their  statement  of  de- 
fence sought  to  avail  themselves,  ei- 
ther by  way  of  set-off  or  of  counter 
claim,  of  a  debt  due  to  them  from  the 
Intestate  as  one  of  several  makers  of  a 
promissory  note  for  £1,000,  which  did 
not  become  due  until  after  the  intes- 
tate's death.  Reply,  that,  before  ac- 
tion, an  order  was  made  in  an  adminis- 
tration suit  in  the  Chancery  Division, 
to  take  an  account  of  the  debts  and 
liab^ities  affecting  the  personal  estate 
of  the  deceased,  of  which  the  defen- 
dants before  action  had  notice ;  and 
that,  under  s.  14  of  28  <&  24  VicU  c  88, 
equity  would  restrain  any  proceedings 
on  the  note  until  the  account  had  been 
taken.     On  demurrer  to  this  reply : 

Hdd, — ^upon  tlie  authority  of  i&es  v. 
WatU  (11  Ex.,  410),  that  the  claim  in 
respect  uf  the  promissory  note  could 
not  be  relied  on  as  a  set-off ;  and  that, 
in  accordance  with  the  practice  in 
equity,  the  defendants  must  under  the 
circumstances  be  restrained  from  set- 
tins^  it  up  by  way  of  counter  claim, 
and  be  left  to  prove  for  it  in  the  ad- 
ministration suit.  NewtU  v.  NcUional, 
etc.  881 

See  Lxfant,  121,  129  note. 


SETTLEMENT. 

1.  By  a  post-nuptial  settlement  a  husband 
covenanted  to  settle  any  property  to 
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which  the  wife,  or  he  in  her  right,  ei- 
ther then  WM  or  at  any  time  during 
the  coverture  ahonld  become  enti- 
tled to: 

Htldf  that  a  contingent  interest  in  a 
fund  standing  in  court  to  the  credit  of  a 
cause,  which  fell  into  possesaion  after 
the  termination  of  the  coverture,  was 
bound  by  the  covenant  Agar  v. 
Otorge,  706 


SINGER. 
Bee  Pertobmavcb,  98,  99  note, 

SOVEREIGN. 
Bee  PmnoN  or  Right,  148. 


SOVEREIGNTY. 
Bee  "Patent,  24,  60  note. 


SPECIFIC  PERFORMANCE. 

1.  A  trustee  having  a  discretionary  trust 
for  sale  of  real  estate  under  a  will  at 
such  price  as  he  should  thinl^^ason- 
able,  with  power  to  postpone  the  sale, 
leased  the  property  for  thirty  years 
with  the  concurrence  of  the  benefici- 
aries. Before  the  lease  expired  the 
property  was  put  up  for  sale  by  the 
lessee  and  the  trustee  conjointly,  the 
facts  being  disclosed  by  the  particulars 
of  sale,  and  a  sale  having  been  effected, 
the  purchase-money  was  apportioned 
between  the  two  interests  according 
to  the  valuation  of  a  skilled  valuer : 

Ifeld^  that  the  purchaser  was  not  en- 
titled to  insist  on  the  concurrence  of 
the  beneficiaries  on  account  of  the 
valuation  not  having  been  made  be- 
fore the  sale,  and  tlmt  the  title  would 
be  forced  upon  him.  Morrie  v.  DeOeti- 
ham,  625 


STATUTE. 

1.  When  mandatory  and  when  directory. 
Regina  v.  Chur^wardeMf  etc,  1, 28  wtte 


2.  Power  given  by  statute  nnist  be  exer- 
cised in  accordance  with  the  antbority 
given,  and  the  restricUons  imposed  by 
the  act  itself.  Regma  y.  C%afrei-mm- 
etc  1 


STAY. 

1.  Actions  were  brought,  charging  the 
defendants  with  conspiring  to  make, 
and  making,  fdse  statements  respecting 
the  plaintiff,  an  officer  in  the  army,  to 
the  commander-in-chief,  whereby  the 
plaintiff  was  placed  on  half-pay.  Upon 
application  to  stay  the  actions  as  frivo- 
lous and  vexatious,  and  an  abuse  of  the 
process  of  the  court,  it  was  stated  in 
the  defendants'  afliidavits  that  the  ac- 
tions were  for  acts  done  by  the  defen- 
dants in  the  due  course  of  their  duty  as 
members  of  a  military  court  of  inquiry, 
and  this  was  not  denied  by  the  plain- 
tiff: 

HMt  that  the  actions  ought  to  be 
stayed,  on  the  ground  that  Detmkme  y. 
Lard  Hokeby  (14  Eng.  K,  127:  liAW 
Rep.,  7  H.  L.,  744),  was  a  case  directly 
in  point  that  an  action  nnder  such  cir- 
cumstances would  not  lie.  Damkime  y. 
Prince^  etc,  144,  148  note 


STIPULATION. 
See  MiSTAKx,  828,  884  note. 


STOCKHOLDERS. 

1.  The  owner  of  sixty  £100  shares  in  a 
company,  on  each  of  which  £10  had 
been  paid  up,  sold  them  on  the  Stock 
Exchange  to  jobbers,  who  furuishpd 
the  qame  of  a  purchaser  to  whom  the 
shares  were  transferred,  and  in  whose 
name  they  were  registered.  The  com- 
pany was  afterwards  ordered  to  be 
wound  up,  when  it  turned  out  that  the 
purchaser  was  an  infant  at  the  time  of 
the  transfer ;  and  his  nnme  was  there- 
upon removed  from  the  list  of  contribu- 
tories,  and  that  of  the  vendor  placed 
thereon.  The  vendor  then  filed  his  bill 
against  the  jobbers  to  compel  them  to 
indemnify  him  sgaiust  all  liability  in 
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respect  of  the  shares,  snd  to  repay  him 
all  calls  he  mi^ht  have  to  pay  thereon, 
with  costs.  After  the  defendants  had 
put  in  their  answer,  an  agreement  was 
entered  into  between  the  plaintiff  and 
the  liquidator  for  a  compromise  of 
the  plaintiff's  liability  on  the  shares 
(amounting  to  £5,400),  the  terms  of 
which  were,  in  snbstance,  that  the  plain- 
tiff shonld  pay  the  liquidator  £2,000, 
transfer  the  shares  to  him,  and  author- 
ize him  to  use  his  name  in  all  proceed- 
ings against  the  defendants,  and  to 
retain  all  moneys  recovered  therein, 
which  were  to  l>e  applied  in  recouping 
the  plaintiff  the  £2,000,  and  in  satis- 
fying all  liability  on  tlie  shares,  in 
consideration  whereof  the  plaintiff  was, 
after  all  proceedings  were  oyer,  to  be 
released  from  all  liability  on  the  shares 
without  further  payment.  Upon  the 
hearing  of  the  cause  {NiekalU  v.  Merry 
having  meanwhile  been  decided  in  the 
House  of  Lords),  the  defendants  did 
not  dispute  their  liability  to  the  plain- 
tiff as  vendor  of  the  shares,  but  they 
contended  that  the  release  comprised 
in  the  agreement  enured  for  their 
benefit,  so  as  to  unake  the  £2,000  pay- 
able thereunder  by  the  plaintiff  the 
measure  of  their  own  liability  either  to 
the  plaintiff  or  to  the  liquidator : 

Held,  that,  the  object  and  spirit  of 
the  agreement  being  to  keep  up  and 
enforce  the  liability  of  the  defendants, 
they  could  not  set  it  up  without  giving 
effect  to  all  its  provisions,  and  conse- 
quently that  it  did  not  operate  as  a 
release  in  their  favor,  or  relieve  them 
in  any  degree  from  their  liability  to 
pay  the  full  amount  payable  on  the 
shares.     HeriUige  v.  Paine,  681 

2.  A  shareholder  in  a  company  filed  a  bill 
to  have  his  contract  to  take  shares  de- 

•  clared  void  on  the  ground  of  deception 
and  misrepresentation  of  the  company 
by  reason  of  their  having  commenced 
their  railway  when  only  one-fifth  of  the 
share  capital  was  subscribed,  and  hav- 
ing entered  into  a  contract  for  the  con- 
struction of  a  part  only  of  the  proposed 
Hne,  with  insufficient  capital : 

Held,  by  Malins,  V.C,  that  the 
grounds  alleged  by  the  plaintiff  would 
have  been  sufficient  to  sustain  his  bill, 
but  that  he  hod  disentitled  himself  to 
relief  by  reason  of  various  acts  of  ac- 
quiescence when  he  knew  the  financial 
position  of  the  company,  and  by  rea- 
son of  delay  in  filing  the  bill : 


8.  Hddt  on  appeal  (without  givine  any 
opinion  as  to  the  plaintiff's  original 
title  to  relief),  that  his  bill  must  be 
dismissed  on  the  ground  of  his  having 
continued  to  act  as  a  shareho^er  for 
some  months  after  he  became  aware 
of  the  circumstances  on  which  he 
founded  his  case.     Skarpley  v.  Louth. 

672 

8et  Corporations,  644,  649  wxU, 


SUBJECT. 
Bet  Petition  op  Bight,  148. 


SUPPOBT. 
Bee  Mines,  88,  92  noU, 


SUBBOGATETS  COUBT. 

1.  When  Chancery  cannot  entertain  suit 
to  set  aside  a  wiU  as  fraudulently  pro- 
cured.    Meluish  y.  MUton,  771, 

778  note. 


T. 

TAIL,  ESTATE. 
See  Will,  689. 


TELEGBAPH  COMPANY. 

1.  The  defendant's  business  was  to  collect 
telegraphic  messages  for  transmission 
to  America  and  other  places.  The 
plaintiffs  intrusted  the  defendant  with 
a  message  in  cipher,  which  was  unin- 
teligible  to  the  defendant,  for  transmis- 
sion to  America.  Tlie  defendant  neg- 
ligently^ omitted  to  send  the  message. 
The  consequence  was  that  the  plaintiffs 
lost  a  sum  of  money  which  they  would 
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have  earned  for  commisaion  upon  an 
order  to  which  the  mesaa^  related : 

Hddy  that  the  plaintiffs  could  not  re- 
cover such  sum  of  money  from  the  de- 
fendant, but  only  nominal  damages. 
Sanden  v.  Stuart,  286 


TRESPASS. 

1.  By  B.  12  of  the  Merchant  Shipping 
Act,  1878  (86  &  87  Vict.  c.  85).  it  is 
enacted  that,  where  the  Board  of  Trade 
have  received  a  complaint  or  have  rea- 
son to  believe  that  any  British  ship  is 
by  reason  of  the  defective  condition  of 
her  hull,  Ac,  or  by  reason  of  over- 
loading, (&c.,  unfit  to  proceed  to  tea  with- 
out serioua  danger  to  human  life^  they 

,  may  appoint  some  competent  person 
or  persons  to  survey  her  and  to  report 
to  them,  and  may  if  they  think  fit  order 
her  to  be  detained  for  survey;  and 
thereupon  any  officer  of  customs  may 
detain  such  ship  until  her  release  be 
ordered  either  by  the  board  or  by  any 
court  to  which  an  appeal  is  given  under 
s.  14  of  the  act;  and,  upon  receipt  of 
the  report  of  the  surveyor,  the  board 
may,  if  in  their  opinion  the  ship  can- 
not proceed  to  sea  without  serious  dan- 
ger to  human  life,  make  such  further 
order  as  they  may  think  requisite  as 
to  the  detention  of  the  ship,  or  as  to  her 
release  either  absolutely  or  upon  the 
performance  of  such  conditions  with 
respect  to  repairs,  <fec.,  as  the  board 
may  impose : 

Held,  that  neither  the  original  in- 
formation or  complaint  nor  the  report 
of  the  surveyor  need  state  in  terms 
that  the  vessel  ''  cannot  proceed  to  sea 
without  serious  danger  to  humun  life": 
it  is  enough  if  the  facts  reported  to 
the  board  are^such  as  ought  reasonably 
to  satisfy  them  that  the  condition  of 
the  ship  is  such  that  she  is  unfit  to 
proceed  to  sea  without  serious  danger 
to  human  life. 

2.  The  chief  officer  of  customs  at  Hull, 
on  the  6th  of  November,  1 878,  intimated 
to  the  Board  of  Trade  that  he  had  ex- 
amined a  ship  called  tlie  Mary  Ann 
(built  in  1831),  and  was  of  opinion  that 
she  should  be  examined  with  the  cargo 
out  but  before  being  allowed  to  proceed 
to  sea.    The  defendant  (the  *assistant- 


secretary  of  the  Board  of  Trade)  on 
the  7th  wrote  to  the  collector  of  cus- 
toms at  Hull,  as  follows :  *'  The  Board 
of  Trade  having  reason  to  believe  that 
the  vessel  named  above  is  unseaworthy, 
you  are  requested  to  detain  her  for  the 

Surpoee  of  survey  f  and  on  the  same 
ay  he  wrote  to  toe  owner  of  the  Mary 
Ann,  as  follows, — **  I  am  directed  by 
the  Board  of  Trade  to  inform  you  that 
they  have  reason  to  believe  that  the 
British  ship  Mary  Ann  is  for  the  rea- 
sons stated  unfit  to  proceed  to  sea 
without  serious  daneer  to  human  life. 
The  Board  of  Trade  have  therefore  or- 
dered her  detention  by  the  proper  au- 
thority until  she  can  be  surveyed." 

The  ship  was  surveyed  on  the  12th  of 
November  by  two  snrveyor^of  customs, 
who  reported  to  the  board  that  **  they 
had  examined  the  vessel,  and  found 
that  a  thorough  repair  would  be  re- 
quired to  render  her  seaworthy,  that 
the  decks  were  quite  worn  out,  the 
deck-beams  and  knees  were  defective, 
and  the  timbers  rotten,"  and  intimated 
that,  as  the  vessel  belonged  to  Sunder- 
land, the  owner  wished  to  take  her 
there  for  repair.  Tjiis  report  was  sent 
to  the  owner  of  the  Mary  Ann  on  the 
15th  of  November,  inclosed  in  a  letter, 
in  which  the  assistant-secretary  of  the 
board  wrote,  in  answer  to  a  request  of 
the  owner  to  be  allowed  to  take  the 
vessel  to  Sunderland  in  ballast, — "  I  am 
directed  by  tlie  board  to  state  that  they 
are  prepared  to  allow  the  Mary  Ann  to 
be  towed  round  to  Sunderland  for  the 
necessary  repairs,  provided  the  crew, 
knowing  the  case,  are  willing  to  go  in 
her.  Upon  hearing  that  the  repairs  in- 
dicated in  the  accompanying  report 
have  been  effectually  and  completely 
carried  out,  they  will  direct  a  re-sur- 
vey of  the  vessel  to  be  made,"  &c.  On 
the  1st  of  January,  1874,  the  board 
communicated  to  the  plaintiflTs  solici- 
tors by  telegram  and  letter  their  consent 
to  the  vessel  Miling  to  Sunderland  upon 
certain  conditions.  Those  gentlemen 
in  reply  objected  to  the  right  of  the 
board  to  make  the  conditions  indicated, 
"  inasmuch  as  your  surveyors  did  nut 
report  that  the  ship  was  *  unfit  to  pro- 
ceed to  sea ;'  neither  has  the  Board  of 
Trade,  so  far  as  we  know,  made  any 
order  stating  that  in  their  opinion  the 
ship  is  unfit  to  proceed  to  sea." 

In  reply  to  this  letter,  the  assistant- 
secretary  of  the  board  wrote  to  the  so- 
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licitors  on  the  Tth  of  January,  1874,  a 
statement  of  the  facts  relating  to  the 
detention  of  the  Mary  Ann,  concludiDg 
as  follows, — "  The  Board  of  Trade  now 
withdraw  the  modification  of  their  or- 
der by  which  she  would  have  been  al- 
lowed to  proceed  to  Sunderland ;  and, 
under  the  powers  ^ven  to  them  bv  the 
act,  they  vary  their  order  as  follows, 
viz.,  that,  aa  in  their  opinion  the  ship 
cannot  proceed  to  pea  without  serious 
danger  to  human  life,  she  shall  be  de- 
tained at  Hull  for  further  survey  and 
repairs." 

The  ship  was  accordinf'ly  surveyed 
on  the  Hth  of  January,  Uie  surveyors 
reportiug  that  every  portion  of  the  hull 
was  in  a  state  of  extreme  decay ;  con- 
eluding  their  report  as  follows, — "  From 
what  we  have  seen  and  tested,  we  are 
of  opinion  that  at  the  time  of  survey 
the  ship  was,  having  regard  to  the  na- 
ture of  the  service^ for  which  she  was 
intended,  unfit  to  proceed  to  sea  with- 
out serious  danger  to  human  life."  A 
copy  of  this  report  was  sent  to  the 
plaintiff's  solicitors  on  the  16th  of 
January,  in  a  letter  in  which  the  assist- 
ant-secretary .wrote, — ''I  am  to  state 
that  the  order  made  by  the  board 
thereupon  is,  that  the  vessel  be  de- 
tained at  Hull  until  repaired  to  the 
satisfaction  of  this,  board's  surveyor." 
Ultimately,  the  ship  was  taken  pos- 
session of  by  a  mortgagee,  and  sold  for 
a  small  sum. 

In  an  action  brought  by  arrangement 
against  the  assistant-secretary  of  the 
Board  of  Trade  for  the  alleged  illegal 
detention  of  the  ship  : 

Ueld^  that  the  detention  was  jostifia- 
ble,  the  board  having  ample  grounds 
for  believing  that  the  ship  could  not 
proceed  to  sea  without  serious  danger 
to  human  life ;  that  the  letter  of  the  7th 
of  November,  1878,  did  not  amount  to 
an  order  under  s.  12  of  the  act ;  but 
that  the  letter  of  the  7th  of  January, 
1874,  was  a  valid  order  which  could  be 
questioned  only  upon  appeal  under 
B.  14  of  the  act 

8.  Sect  14  of  the  act  provides  that,  if 
the  owner  of  any  ship  surveyed  under 
this  act  is  dissatisfied  with  any  order 
of  the  board  made  upon  such  survey, 
he  may  apply  (in   England)  to  any' 

.  court  having  Admiralty  jurisdiction; 
and  such  court  may  order  the  ship  to 
be  surveyed  anew,  and  may  make  such 

17  Eng.  Rep.  Ill 


order  as  to  the  detention  or  release  of 
the  ship,  and  as  to  costs  and  damages, 
as  to  the  court  may  seem  just: 

4.  Quarty  whether,  in  the  case  of  any 
excess  of  jurisdiction  on  the  part  of  the 
board,  the  plaintiff's  common  law  rem- 
edy by  action  was  taken  away  by  this 
enactment  ?    Zetou  v.  Oray.  866 


TRUST. 
Sw  Afpouxtmbjxt,  821. 


u. 


ULTRA  VIRES. 

1.  The  directors  of  a  company  were  em- 
powered to  issue  100  mortgage  deben- 
tures at  £95  for  £100.  Sixty  of  these 
debentures  were  duly  taken  up;  the 
other  forty  were  afterwards  mortgaged 
by  the  directors  by  way  of  collateral 
security  for  an  advance  of  money.  The 
compaDy  was  afterwards  wound  up : 

Ifield  (affirming  the  decision  of  Malins, 
y.C),  that  the  mortgage  was  not  uUra 
vires,  and  that  the  mortgagees  would 
receive  dividends  on  the  whole  amount 
expressed  to  be  secured  by  their  de- 
bentures, pari  passu  with  the  holders 
of  the  other  sixty  debentures.  Matter 
of  Regents  Canal,  etc,  784 


V. 


VENDOR  AND  VENDEE. 

See  AoREEMEin^  138. 

Bill  of  Lading,  849,  866  n&te. 

Crops,  SOI,  808  note. 

Real  Estate,  694,  614  note. 


VESTED  LEGACY. 
See  Leoact,  721,  729. 
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W. 


WATER  AND  WATERCOURSES. 
See  Navigable  Rivers,  61,  72  note. 


WILLS. 

1.  An  American,  by  a  will  and  codicils, 
disposed  of  his  property  generally,  and 
by  a  second  will,  in  which  he  named 
separate  executors,  of  moneys  he  had 
invested  in  the  British  funds.  He  ex- 
pressed a  distinct  wish  that  the  British 
will  shonld  take  effect  as  a  separate* 
testamentary  disposition  of  property 
independent  of  and  disconnected  from 
his  ^neral  will : 

neldy  that  it  was  unnecessary  to  in- 
corporate the  American  w^ill,  which 
was  very  bulky,  in  the  English  pro- 
bate, but  that  an  authenticated  copy  of 
the  American  will  and  codicils  should 
be  filed  in  the  registry,  and  a  note  be 
added  to  the  English  probate  to  the 
effect  that  such  copy  haa  been  bo  filed. 
Matter  of  Aetor,  450 

2.  The  contents  of  a  lost  will,  like  those 
of  any  other  lost  instrument,  may  be 
proved  by  secondary  evidence. 

8.  Declarations,  written  or  oral,  made 
by  a  testator,  both  before  and  after  the 
execution  of  his  will,  are,  in  the  event 
of  its  loss,  admissible  as  secondary  evi- 
dence of  its  contents  (Mellish,  L.J., 
dissenting  as  to  declarations  made  after 
the  execution  of  the  will). 

4.  The  contents  of  a  lost  will  may  be 
proved  by  the  evidence  of  a  single 
witness,  though  interested,  whose 
veracity  and  competency .  are  unim- 
peached. 

6.  When  the  contents  of  a  lost  wiU  are 
not  completely  proved,  probate  will  be 
granted  to  the  extent  to  which  they  are 
proved. 

6.  When  a  cause  in  the  Probate  Division 
has  been  heard  before  a  judge  without 
a  jury,  the  evidence  being  given  viva 
voce,  the  parties  may,  if  they  please, 
apply  for  a  rehearing  under  Rule  60  of 
the  Probate  Court  Orders  of  July,  1862, 
or  they  may,  without  doing  so,  appeal 


from  the  decision  of  the  judge,  on  the 
facts  as  well  as  the  law,  to  the  Court  of 
Appeal.     8uffden  v.  8L  Leonards,  453, 

MS  note. 

7.  Testator  gave  his  real  and  personal 
estate  to  a  trustee  upon  trust  to  pay 
the  proceeds  to  his  wife  for  the  main* 
tenance  and  education  of  his  children 
until  the  eldest  should  attain  twenty- 
five,  or  until  his  wife  should  marry 
a^ain ;  and,  in  case  of  her  second  mar- 
riage before  any  of  his  children  should 
attain  twenty-nve,  to  pay  her  £Z0  a 
year,  and  apply  the  residue  towards  the 
maintenance  and  education  of  his  chil- 
dren; and  when  his  two  sons  should 
attain  twenty-five,  then  to  raise  certain 
sums  for  them,  and  pay  the  proceeds  of 
the  residue  to  his  wife  if  she  should  be 
tlien  unmarried,  but  in  case  she  should 
marry  again,  then,  after  providing  an 
annuit}^  for  her  for  her  separate  use, 
to  pay  the  residue  equally  between  the 
testator's  chUdren  and  their  issue  and 
their  heirs  as  tenants  in  common ;  and 
in  case  both  his  children  shonld  die 
under  twenty-five  without  leaving 
issue,  then  to  give  the  proceeds  to  his 
wife  for  life;  and  after  her  death  the 
said  property  to  be  in  trust  as  to  one 
moiety  for  the  wife,  and  as  to  the  other 
for  the  trustee  absolutely. 

The  wife  survived  the  testator  and 
died  without  having  married  again, 
leaving  the  testator's  only  two  sons  sur- 
viving, who  had  since  attained  twenty- 
five,  but  who  had  no  issue : 

Held,  that  the  gift  over  of  the  real 
estate  on  the  second  marriage  of  the 
wife  took  effect  on  her  death  : 

8.  Held,  also,  that  the  sons  took  equitable 
estates  tail  according  to  the  rule  in 
wad's  Com.     Underhill  v.  Roden,    589 

9.  A  testatrix  gave  several  life  annuities 
and  directed  funds  to  be  invested,  pro- 
ducing an  income  sufficient  to  meet 
them.  She  bequeathed  the  residue  of 
her  estate,  "including  the  fund  set 
apart  lo  answer  the  said  annuities  when 
and  so  soon  as  such  annuities  sluiU  re- 
spectively cease,"  to  J.  B.  T,  Tlie 
estate  was  only  sufficient  to  pay  about 
be.  in  the  pound  on  the  legacies  and  the 
values  of  the  life  annuities,  and  under 
an  order  of  the  court  the  sums  appor-  - 
tioned  to  the  values  of  the  life  annui- 
ties wore  invested,  and  the  dividends 
paid  to  the  annuitants.    On  the  death 
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of  one  of  the  annuitants,  J.  B.  T.  applied 
for  payment  to  him  of  t^e  fond  of  which 
that  annuitant  had  been  receiving  the 
income: 

Beld,  by  Bacon,  V.C.,  that  J.  B.  T. 
was  entitled:  « 

10.  Seldf  on  appeal,  that  J.  B.  T.  had  only 
the  ordinary  rights  of  a  residuary 
legatee,  and  could  take  nothing  until 
the  legacies  and  annuities  had  an  been 
paid  m  full,  and  that  his  application 
must  be  dismissed.  Hankin  v.  KiU 
bum,  660 

11.  A  testator  made  a  will  ^ving  all  his 
property  to  his  wife,  and  appointing 
ner  sole  executrix.  She  proved  the 
wilL  The  heir-at-law  and  sole  next  of 
kin  filed  a  bill  to  have  her  declared  a 
trustee  of  the  property  for  him,  on  the 
ground  that  she  had  fraudulently  con- 
cealed from  the  testator  the  fact  th^t 


she  was  not  his  lawful  wife,  as  she  had 
a  former  husband  living : 

12.  Held,  that  the  t^oart  of  Chancery  had 
no  jurisdiction  to  entertain  the  case, 
which  was  within  the  exclusive  juris- 
diction of  the  Court  of  Probate;  and 
that  the  case  was  not  distinfi;uished 
from  Alien  v.  AfPheraon  by  me  fact 
that  the  lady  had  not  asked  the  testa- 
tor to  make  a  will  in  her  favor. 
MeluUh  V.  iftiUm,  111,  IIS  noU, 

See  Appointment,  821,  886. 
Lkoact,  721,  729. 
Real  Estate,  694,  614  note. 


WORK  AND  LABOR. 
See  Bboeeb,  889. 
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A; 

Acceptance.    See  Buildings, 

Accident,  what  is  and  what  not,  XVII»  200.  ^^ 

A.  swang  B.  aronnd  so  injared  on  hook,  XVII,  200. 

not  liable  unless  injary  proximate,  XVII,  200. 

making  speech,  crowd  got  on  platform  and  broke  it,  XVII,  200. 

went  up  in  balloon,  crowd  rushed  in  to  rescue,  XVII,  201. 

roused  drunken  man  to  take  to  court,  fell  and  hurt,  XVII,  201. 

•question  whether  purpose  honest,  XVII,  201. 

pistol  ball  glanced  and  hurt  one,  XVII,  201. 
•    death — act  of  God — ore  vented  prosecuting  appeal,  XVII,  201. 

property  replevied,  died,  undertaking  su^,  aVII,  201. 

act  of  law  making  power  forbade  penormance,  XVII,  201. 

as  erection  of  wooden  buildings,  XVII,  202. 

could  not  tow  vessel  because  frozen  in,  XVII,  202. 

snow  storm  prevented  performance,  XVII,  202. 

if  one  of  two  routes  open  must  use  that,  XVII,  202.  • 

specific  property  sold,  died  or  destroyed,  XVII,  202. 

when  mistake  no  defence  if  both  parties  had  equal  means  of  knowl- 
edge, XVII,  202. 

if  manufacturer  postpones  till  late  no  defence  that  calamity  inter- 
vened to  prevent  performance,  XVII,  202. 

attorney  to  receive  land  for  services  died ;  representative  only  entitled 
to  value  of  services  at  death,  XVII,  202. 

cannot  perform  by  offering  other  services,  XVII,  202. 

inability  to  perform  because  land  taken  under  eminent  domain  no 
breach,  XVII,  202. 

tenant  must  pay  rent,  XVII,  208. 

and  is  entitled  to  compensation,  XVII,  203. 

agreement  to  deliver  jstock,  postponed  at  purchaser's  request,  bank 
failed,  XVII,  203. 

carrier  guilty  of  negligence  before  injured  by  act  of  God,  XVII,  208. 

employees  "  struck^'  and  refused  to  work,  XVII,  208. 

lawless  violence  of  former  employees,  XVII,  208. 

breach  of  agreement  to  build  from,  after  instalment  due,  XVII,  208. 

Acquiescence.    See  Nuisance, 

Act  of  Ood.    See  Accident — Injunction — Performance — Specific  Performance* 

Actor.    See  Injunction — Performance — Specific  Performance, 

Admisaions.    See  TPi228. 

Agent.    See  ArbUraJtion — Principal  and  Agent, 

Agreement.     See  Accident— FVaude,  Statute  of— Injunction — Nbeation — Per^ 

formance — Specific  Performance, 

Air.    See  Nuisance. 

Alterations.    See  WiUs, 
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Appurtenances.    See  Crops, 

Arbitration,  agreement  for  relative  to  loss  on  insurance  i)olicj,  XYII,  237. 

in  case  of  both  parties  entitled  to  notice  and  hearing,  XVII,  238. 

when  not  enforced  if  rights  disputed,  XVII,  238. 

performance  to  be  certified  by  architect,  engineer,  etc,  XVII,  416. 

certificate  unreasonably  withheld,  XVII,  416.        

when  duty  of  employer  to  have  certificate  made,  XVII,  416. 

if  agreement  provides  for  skill  of  engineer,  deputy  insufficient, 
XVII,  416. 

what  proof  certificate  unreasonably  withheld,  XVII,  416. 

contract  damages  to  be  ascertained  by  architect,  etc.,  XVII,  417, 

to  be  deducted  from  next  payment,  not  so  deducted  cannot  be  after- 
wards in  lump,  XVII,  417. 

insurance  payable  on  certificate  surgeon,  XVII,  417. 

surgeon  a  stockholder,  XVII,  417. 

when  dissatisfaction  need  not  be  expressed  in  writing,  XVII,  417. 

what  not  proof  fraud,  XVII,  417. 

when  certificate  conclusive,  XVII,  417. 

when  architect  can  determine  as  to  extra  work,  XVII,  418. 

when  certificate  sufficient  compliance,  XVII,  418. 

certificate  must  not  vary  from  terms  of  contract,  XVlI,  418. 

cannot  accept  inferior  work  with  deductions,  XVII,  418. 

when  parties  waive  performance,  XVII,  418. 

how  waiver  may  be  shown,  XVII,  418. 

user  without  objection,  XVII,  418. 

when  superintendent  held  to  be  authorized  to  consent  to  altera- 
tions, XVII,  418. 

monthly  approximate  estimates,  XVII,  418. 

sub-contractor  as  between  himself  and  contractor  not  bound  by 
certificate  unless  agreed  to  be,  XVII,  418. 

contractor  may  sue  when  gets  certificate  without  notice  of  it, 
.  XVII,  418. 
*        architect  not  liable  though  refusal  wanton,  XVII,  418. 

See  Buildings, 

Architect.    See  Artntrcaion — Buildings, 

Arraignment.    See  Deaf  and  Dumb. 

Asaault  and  Battery.    See  Accident, 

Assignment  by  check.    See  Novation, 


B. 


See  Principal  and  Agent. 
Bill  of  Exchange.    See  Novation. 
Bona  fide  Holder.     See  Novation. 
Breach.    See  Landlord  and  Tenant. 

Boildings,  erection  of  forbidden  by  fire  authorities,  XVII,  202. 

to  be  disapproved  in  writing  may  waive  written  disapproval,  XVII, 
203. 

no  extras  to  be  allowed  unless  written  order  therefor  produced, 
XVII,  203. 

owner  taking  possession  not  enough  to  recover  unless  performance, 
XVII,  203. 

payments  to  be  made  in  instalments  breach  from  accident  after  pay- 
ment due,  XVII,  203. 

though  unfinished  owner  may  recover  for  negligence  in  regard  to, 
sewer,  XVII,  204. 

owner  accepted  order  to  pay  "  when  due,"  XVII,  204. 
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Buildings — continued.' 

owDcr  undertakes  to  provide  reasonably  safe  place  and  if  injured  by 
falling  wall  excused,  XVII,  2(U. 

to  do  only  carpenter's  work,  building  burned,  XVII,  204. 

title  to  materials  fitted  does  not  pass,  XVII,  204. 

when  owner  to  furnish,  passed  to  contractor,  XVII,  204. 

mere  taking  possession  of   house  by  owner  does  not  make  liable 
unless  performance,  XVII,  417.  

no  extras  unless  written  order  produced,  XVII,  418. 

though  may  terminate  for  cause,  cannot  do  so  wrongfully  or  im- 
properly, XVII,  418. 

if  progress  not  satisfactory  employer  may  complete  himself,  XVII, 
419. 

damages  particular  sum  each  day  failure  to  perform,  XVII,  419. 
See  Arbitration. 
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c. 


Carrier,  effect  of  special  contract  as  to  liability,  XVII,  174. 

liability  for  not  carrying  passenger  on  schedule  time,  XVII,  284. 

how  change  of  time  to  be  published,  XVII,  285. 

connecting  lines  bound  to  wait  reasonable  time,  and  if  do  not  liable  to 

one  getting  on  while  running,  XVII,  285. 
no  defence  that  failure  owing  to  wilful  act  of  employees,  XVII,  286. 
how  far  liable  for  defect  in  railway  car,  XVII,  299. 
what  care  required  from  passenger  carrier,  XVII,  299. 
conductor  horse  railway  bound  to  know  where  prudent  to  stop,  XVII, 

299. 
care  required  from  of  roadway t  XVII,  299. 

onus  on  passenger  to  show  rail  broke  before  reached  it,  XVII,  299. 
how  far  liable  for  acts  of  servant,  XVII,  800. 
when  one  contractor  and  not  servant,  XVII,  800. 
bound  to  set  down  passenger  carefully,  XVII,  800. 
when  not  liable  for  wilful  act  of  sen^ant,  XVII,  300. 
when  question  of  fact  whether  is,  XVII,  800. 
when  not  liable  for  wilful  acts  of  third  persons,  XVII,  800. 
bound  to  utmost  vigilance  to  preserve  order  and  prevent  injury  to 

passenger,  XVII,  800. 
rights  as  to  ejecting  improper  person,  XVII,  300. 
See  Accident. 

Cause  of  Action,  for  nuisance  when  suit  begun,  no  defence  subsequently  well 

managed,  XVII,  705. 

Chancery.    See  Equity. 

Charge.    See  Lega/yy. 

Check.    See  Novation. 

City.    See  Former  Suit. 

Condition  Precedent.    See  Injunction — Performance — Specific  PerformanM. 

Conflict  of  Iiaws.    See  Marriage. 

Consideration.    See  Novation. 

Contractor,  when  one  is  and  not  servant,  XVII,  800. 
"  owner  not  liable  for  acts  of,  XVII,  380. 

exceptions  to  rule,  XVII,  381. 

See  Arbitration — Buildings. 

Conveyance.    See  Novation. 

^  Corporations,  when  liable  for  debt  by  stockholders  before  organization  and 

when  not,  XVII,  649. 
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Oorporatioxui — continued. 

when  stockholders  not  liable  as  partners  on  expiration  of  char- 
ter, XVII,  649. 
though  a  director,  XVII,  649. 

See  Parties — Principal  and  Agent, 

Oosts.    See  DamageJi. 

Covenant.    See  Novation. 

Creditor.    See  Vendor  and  Vendee, 

Crops,   when  pass  to  vendee,  XVII,  808. 

when  not  to  inchoate  purchaser,  XVII,  808.  '  \ 

when  purchaser  under  mortgage  foreclosure  takes,  XVII,  808. 

unless  reserved  in  such  sale,  A VII,  308.  i 

land  sold  under  surrogate's  order  to  pay  debts  of  deceased,  XVII,  806b  | 

growing  at  death  of 'owner  go  to  representative  in  New  York,  XVII,  808.  * 

so  in  Indiana,  XVII,  808. 

in  Maine  go  to  devisee,  XVII;  808. 

though  as  against  heir,  to  representative,  XVII,  809. 

after  death  of  mortgagor  widow  raised  crop,  XVII,  809. 

lease  of  land  to  be  divided  in  cribs,  when  does  not  pass  title  divided, 

XVII,  809. 
privilege  to  lessee  to  sow  fall  crop,  XVII,  809. 
grain  raised  set  apart  to  owner  before  sale,  XVII,  809. 
sale  reserving  right  to  tenant  to  gather,  XVII,  809. 
fraudulent  vendee  raised,  XVII,  800. 
replevin  for  growing  crops,  XVII,  809. 

Cnl  de  Sao,  may  be  highway,  XVII,  298. 


D. 

Damages,  where  party  sells  property  after  suit  for  conversion,  XVII,  247. 
"         one  wrongdoer  suing  other,  XVII,  247. 
"        if  city  appeals,  when  one  bound  to  indemnify  not  liable  for  ooets, 

XVII,  402. 
"        so  much  each  day  failure  to  perform,  XVU,  419. 

See  Former  Suit. 

De  son  Tort    See  ExeaUore  and  Admimetrdtora. 

Deaf  and  Dumb,  how  arraigned  and  tried  for  crime,  and  how  examined  aa  a 

witness.  XVII,  111. 

Deolarationa.    See  Marriage — WUU. 

Defence.    See  Cause  of  Action. 

Devastavit.    See  Executors  and  Adminietraiore — Legacy. 

Directors.    See  Corporations. 

Disaffirmance.    See  Infant. 

]>ischarge.    See  Novation. 

Discretion,  when  granting  of  mandamus  within,  XVII,  19. 

character  of,  must  be  Judicial  not  arbitrary,  XVII,  19. 
character  of  in  courts  of  equity,  XVII,  22. 
courts  cannot  disregard  their  rules,  XVII,  22. 

Dower.    See  Real  Estate —  Vendor  and  Vendee. 

Draft.    See  Buildings. 
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Sasement.    See  Mines. 

IQeotment.    See  Jliuiband  and  Wife — WSU. 

Emblements.     See  Crops. 

Bmlnent  Zlomain,  mere  naked  trustee  not  entitled  to  notice,  XVII,  208. 

purchaser  not  entitled  for  damages  for  construction  prior  to 

purchase,  Xyil,  203. 
mortgagee  is,  XVII,  208. 
"ground"  includes  buildings,  XVII,  208. 
See  Acddent — Landlord  and  Tenant — Na/tigaJbU  BivsfS — 
Patent —  Vendor  and  Vendee. 

Bqnity,  when  cannot  set  aside  will  for  fraud,  XVII,  778. 

BrasTires.    See  WiUs. 

Sstoppel,  from  insisting  manufactonr  a  nuisance,  XVII,  705. 

See  Former  Suit — InfaiU — Marriage —  Wills.  * 

Svidenoe.    See  Frauds,  Statute  of— Marriage — Principal  and  Surety — WiUs. 

Bzeontors  and  Administrators,  as  to  rights  and  liabilities  of  such  de  son  tort, 

XVII,  848. 
Bee  Crops — Landlord  and  Tenant — Legacy — Real  Estate — 
Vendor  and  Vendu — WiUs. 

H¥tingii1ahmiint|  when  note  discounted  and  proceeds  paid  on  another  extin- 
guishes latter,  XVU,  186. 


F. 

• 
Fire.    See  Accident — Buildings. 

Fishery.    See  Na/eigdble  Ewers. 

FiztTires.    See  Crops. 

Forfeiture.    See  Landlord  and  Tenant. 

Former  Suit,  one  benefited  by,  when  bound,  XVII,  401. 
*•    what  notice  of  necessary,  XVII,  401. 
"        "    one  sworn  as  a  witness,  XVII,  401. 

one  left  building  materials  in  street,  city  sued,  he  had  notice  of. 

XVII,  401. 
when  grantee  not  bound  to  allow  grantor  to  defend,  XVII,  402. 
when  one  benefited  by  liable  for  costs,  XVII,  402. 
innocent   agent  sued  may  be  entitled  to  recover  damages  and 

costs,  XVII,  402. 
stakeholder  sued  and  defended,  XVII,  402. 
whether  principal  liable  to  surety  for  costs,  XVII,  402. 

not  liable  if  costs  unreasonably  made,  XVII,  402.      

when  costs  cannot  be  recovered  because  no  privity,  XVII,  402. 
See  Wills. 
Fraud,  when  equity  cannot  set  aside  will  for,  XVII,  778. 

See  Arbitration — Novation —  Wills. 

Frauds,  Statute  oi^  promise  by  A.  to  B.  to  pay  debt  to  C.  not  within,  XVII,  770. 

memorandum  must  be  complete  without  parol  evidence, 

XVII,  797. 
when  makes  other  writing  part  of  itself,  XVII,  797. 
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Oovemment.    See  Eminent  Domain — Patent. 
«  Ground,"  includes  buUdings,  XVII,  208. 
Quarantor.    See  Principal  and  Surety. 
Qoarantee.    See  Notation. 


H. 

Hearsay.    See  WiUs. 

Heir.    See  Orop9 — Real  Estate —  Ven^Cor  and  Vendee. 

Highway,  cvl  de  sae  may  be,  XYII,  293. 

HTUband  and  Wife,  when  wife  cannot  recover  of  husband  for  slander,  assault, 

etc.,  XVII,  106.  * 

"  "        "     when  proper  party  in  ejectment,-  etc.,  and  when  not, 

XVII,  105. 
**  **        '*     when  husband  may  recover  of  stranger  for  trespass  on 

wife's  lands,  XVII,  106. 
wife  may  recover  of  husband  in  ejectment,  XVII,  106. 
in  equity,  to  recover  money  taken,  etc. ,  XVII,  106. 
husband  induced  wife  to  surrender  notes,   fraudulently 

promising  to  live  vith  her,  XVII,  106. 
husband  restrained  from  occupying  wife's  house,  lands, 
etc.,  XVII,  106. 
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I. 

Inadvertence.    See  Accident — Mistake. 

Incident.    See  Narration. 

Indemnity.    See  Wrongdoers. 

Infant,  deed,  mortgage,  etc.,  voidable  not  void,  XVII,  129. 
"      when  not  estopped,  etc.,  XVII,  129. 
"      what  amounts  to  disaffirmance,  XVII,  129. 

"      when  disaffirms  contract  may  recover  on  quantum  meruit,  XVII,  109. 
"      personal  representative  of  may  disaffirm,  XVII,  129. 
*'      whether  assignee  from  of  contract  may  enforce  it,  XVII,  129. 

when  vendor  to  has  lien  for  purchase-money,  XVII,  180. 

conveyance  by  after  majority,*  whether  a  disaffirmance,  XVII,  130. 

character  of  act  necessary  to  affirmance,  XVII,  130. 

mere  delay  insufficient,  XVII,  180. 

sells  land  purchased  before  majority,   but  retains  proceeds  after, 
XVII,  130. 

buys  subject  to  mortgage,  conveys  before  majority,  retains  proceeds 
after,  XVII,  130. 

mere  acquiescence  not  sufficient.  XVII,  131. 

spends  proceeds  of  purchase  before  majority,  XVII,  131. 

so  an  insane  person,  XVII,  131. 

what  affirmance  and  what  disaffirmance,  XVII,  131. 

remaining  in  possession  and  using  property  after  majority,  XVII,  131. 

acknowledgment  and  redelivery  after  majority,  XVII,  131. 

bringing  suit  to  enforce  agreement,  XVII,  131. 
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Infant — continued. 

suit  by  assignee  of,  XVII,  181. 

took  lease  as  partner  of  land  had  sold,  XVII,  181. 

exchange  of  lands,  XVII,  131. 

land  sold,  received  proceeds  and  used  after  majority,'  XVII,  183. 

cannot  retain  proceeds  after  majority  and  yet  disaffirm,  XVII,  182. 

if  disaffirms  when  has  property  purchased  vests  and  liable  in  tort, 

XVII,  182. 
so  in  replevin,  XVII,  182. 
may  he  disaffirm  during  minority,  XVII,  182. 
except  relate  to  real  estate,  XVII,  182. 
which  includes  lease,  XVII,  182. 
marriage  under  age  fixed  by  law,  XVII,  182. 
one  partner  minor  settled  with  insurance  company,  XVII,  182. 
legacy  paid  minor,  he  subsequently  repudiated  probate,  held  could  not 

be  compelled  to  repay  legacy,  XVII,  132. 
otherwise  if  adult,  XVII,  183. 

induced  purchaser  to  buy  and  then  brought  ejectment,  XVII,  133. 
judgment  in  foreclosure  no  bar  to  plea  of  infancy  in  suit  for  deficiency, 

XVII,  133. 
if  no  guardian  ad  litem  judgment  not  Toid,  XVII,  183. 
See  EecU  Estate —  Vendor  arid  Vendee. 

Zi^fimotion,   when   singer,    actor,  etc.,  enjoined   from    singing   or    playing, 

XVII,  100. 
"  husband  restrained  from  occupying  wife's  house  or  lands,  XVII, 

106. 

Insanity,  insane  person  using  proceeds  of  sale,  XVII,  181. 

See  Deaf  and  Dumb —  WiU, 

Insurance.    See  Arbitration — Novation. 

Interest.    See  Widow. 
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J. 

Joint  Debtom.    See  Damages— Principal  and  Surety-^Beleaee — Satisfaction — 

Title. 

Joint  Stock  Company.    See  Partiet. 

Joint  Wrongdoers.    See  Damages— Helease^Satitfcu^tion — Title— Wrongdoers. 

Judgment.    See  Vendor  and  Vendee. 

Jury.    See  Deitf  and  Dumb. 


L. 


Laches.    See  Nuiaance. 

I«andlord  and  Tenant,  land  taken,  eminent  domain,  no  breach  of  lease  by 

landlord,  XVII,  202. 

tenant  must  pay  rent,  XVII,  208. 

and  entitled  to  compensation,  XVII,  208. 

what  breaches  forfeit  lease  and  what  not,  XVII,  432. 

when  assignment  not  breach  of  covenant  not  to  under- 
let, XVII,  432. 

when  giving  mortgage  is  not,  XVII,  432. 

delivering  lease  as  security,  XVII,  432. 

when  assignment  by  personal  representative  a  breach 
and  when  not,  Xvll,  433. 

when  sub-letting  good  as  license  until  revoked,  XVII, 
433. 
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ZiftBdlord  and  Tenant — continued. 

"  **         "        whether  one  joint  owner  may  consent  to  nnderlettinir, 

•   XVII,  433. 
"  "         "        alignment  in  insolvency,  XVII,  433. 

See  Accident — Buildinffs — Crops. 

Zieaae.    See  Crops — Landlord  and  Tenant. 

Ziegaciea,  when  charged  upon  real  estate,  jiVII,  803. 

"         when  tibale  pro  tanto,  XVII,  803. 

"         intention  must  clearly  appear  to  charge,  XVII,  803.  • 

"         though  intent  may  be  gathered  from  entire  will,  XVII,  804. 

"  when  personal  estate  primary  fund  and  real  estate  charged  with 
deficiency  only,  XVII,  804. 

"  real  estate  devised  to  a  mortgagee  cannot  collect  mortgage  of  per- 
sonalty, though  that  paid  l>efore  other  legacies  charged,  XVII,  804. 
^  "  when  annuity  or  support  charged  on  real  and  runs  vritn  to  pozchaaer, 
XVII,  804. 

"    .     when  demonstrative  and  when  specific,  XVH,  804. 

"  realty  charged  if  personalty  lost  without  fault  of  representative, 
XVII,  804. 

"         otherwise  if  guilty  of  devastavit,  XVII,  804. 

"         though  is  if  stolen  from  representative,  XVII,  805.  

"         widow  received  more  than  share  charged  with  interest,  XVII,  805. 

Ziegltlmaoy.    See  Marriage. 

I«ez  ZjOoL    See  Marriage. 

Uoense.    See  Landlord  and  Tenant. 

Ziien.    See  I^fant-^lnsani6y —  Vendor  and  Vendee. 

Ziight.    See  NuisaTice. 

Limitations.    See  Nuisance 

Limitations,  Statute  o£    See  WiUs. 

Lost  WiUs.    See  WiUs. 

Lunatic    Qee  Insanitu—Beal  Estate— WUU: 

■ 

« 

M. 

Mandamus,  is  a  prerogative  writ,  XVII,  10. 

"  to  be  issued  or  withheld  in  discretion  of  court,  XVII,  19. 

*'  character  of  such  discretion,  XVII,  19. 

"  when  alternative  and  when  peremptory  to  go,  XVII,  23. 

Marriage,  valid  or  void  according  to  law  of  place  of  celebration,  XVII,.  86. 
**         what  valid  and  from  what  may  be  inferred,  XVII,  86. 
*'         constitutional  provision  that  if  parties  continue  to  live  together  shall 

be  held  to  be  husband  and  wife,  XVII,  80. 
*'         what  sufllcient  proof  of ,  XVII,  86. 
'*         when  recital  in  deed  or  will  dotss  not  estop,  XVII,  86. 
declarations  of  father  as  to  legitimacy,  XvII,  86. 
cohabitatidn,  reputation,  etc.,  as  proof  of,  XVII,  86. 
**         cohabitation  originally  adulterous,  XVII,  87. 
"         of  slaves,  XVII,  87. 
"         white  man  to  Indian  woman,  XVII,  88. 

See  Infant. 

Married  Women.    See  Husband  and  Wife. 

Master  and  Servant,  no  defence  to  carrier  that  could  not  perform  In  conse- 
quence of  wilful  act  of  employee,  Xvll,  286. 
"         •*  "        how  far  master  liable  for  acts  of  servant,  XVII,  800. 

«*         •*  *'        when  one  contractor  and  not  servant,  XVII,  300. 

See  Contractor^Patent. 
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Merger.    See  Principal  and  Surety. 

MIneB,  whfit  passes  bv^'ant  of  minerals,  ^asement  to  carry  away,  right  of 
support,  etc. ,'  XVII,  92. 

BSistalce,  ^hen  no  defence  if  both  parties  had  equal  facilities  for  knowledire, 
XVII,  202.  ^  ^ 

when  and  how  party  may  be  relieved  from  stipulation  made  under 

mistake  or  inadvertence,  XVII,  834. 
so  from  an  admission,  XVII,  885. 
See  Accident. 

Mortgage.    See  Crope — Eminent  Domain — Legaey-— Principal  and  Surety. 

Mortgage  Foreclosure.    See  Novation — Beai  JSstate. 

Municipal  Corporation.    See  Former  Suit.  ' 

Mute.    Bee  Deaf  and  Dwmb. 
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Navigable  Rivers,  right  of  riparian  proprietor  to  fill  up  or  obstruct,  XVII,  72. 

right  of  fishery  of  adjoining  owner,  XVII,  72. 
proceedings  to  improve  creeks,  etc.,  XVII,  72. 
right  of  owner  to  gravel  in  bed  of,  XVII,  72. 
right  of  state  to  control  planting  of  oysters,  XVII,  72. 
duty  of   owner  to   repair   embankment   built    by  state, 
XVII,  72. 

Negligencei  owner  of  unfinished  building  may  recover,  XVII,  204. 

*'  degree  of  care  required  from  one  acting  on  emergency  or  under 

"  excitement,  XVlI,  286. 

See  Aeddent-^Garrier — Contractor. 

Negotiable  Instrument.    See  NowUion. 

Notice.    See  Arbitration — Former  Suit — Subscribing  Witness. 

Novation,  promise  to  A.  by  B.  to  pay  C,  when  latter  may  sue,  XVIt,  765. 

**         if  fraudulently  obtained  must  allege  ;  new  partner  came  in  and  agreed 

to  pay  debts  of  old,  XVII,  765.  * 

rescission  or  damages  as  a  defence,  XVII,  766. 
guaranty  passes  with  principal  debt,  XVII,  766. 
on  dissolution  of  partnership  one  agreed  to  pay  debts,  XVII,  766. 
one  purchasing  land  subject  to  mortgage,  XVII,  766. 
one  purchasing  land  and  assuming  and  agreeing  to  pay  mortgage, 

XVII,  766. 
one  not  bound  to  pay  mortgage  conveyed,  grantee  agreeing  to  pay, 

XVII,  766. 
such  agreement  passes  with  assignment  of  debt,  XVII,  767. 
when  promise  does  not  pass  to  pay  n^otiable  instrument  so  as  to  bar 

equitable  defence  to  promise,  XVIIj  767. 
so  does  not  bar  set-off  against  person  then  owning  debt  to  be  paid, 

XVII,  767. 
so  if  one  partner  gives  other  note  for  his  half  may  be  set  off  against 

subsequent  bond  to  pay  firm  debts,  XVII,  767. 
whether  seal  changes  "rule,  XVII,  767-8. 
if  one  takes  deed  and  agrees  to  pay  usurious  mortgage,  can  parties 

thereto  rescind  promise  to  prejudice  of  mortgagee?  XVII,  767, 

768,  769. 
how  far  mortgagee  has  rights  against  one  assuming  and  agreeing  to 

pay  mortgage,  XVII,  768. 
when  person  to  whom  debt  due  stranger  to  the  promise,  so  cannot  en- 
force same,  XVII,  768. 
when  promise  does  not  ran  with  land,  XVII,  768. 
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Novation — continued. 

**         if  deed   in    fact    mortgage   assamiiig  and    agreeing  to  paj  pric^ 

mortgage  not  promite  on  which  prior  mortgagee  may  reooTer, 

XVlf,  768. 
"         no  privity  between  insured  and  reinsurer,  XVII,  769. 
"         when  check  before  acceptance  does    not   operate    as  assignment, 

XVII,  769. 
"         when  does  if  accepted.  XVII,  769. 
"         cannot  recover  of  mere  agent  to  pay,  XVII, 769.         * 
"         when  original  debtor  discharged  by  promise  of  new  one,  XVII,  799. 
"         doctrine  of  novotion,  XVII,  770. 
*'         old  debt  must  be  extinguif(hed,  XVII,  770. 
"         promise  of  new  debtor  not  void  by  statute  of  frauds,  XVll,  770. 
*'         new  debt  pays  only  part  of  old  one,  XVII,  770. 
"         depositor  by  allowing  money  to  remain  with  new  firm  and  aoceptin^^ 

interest  does  not  discharge  old  debtors.  XVII,  770. 
Nuisance,  when  contamination  of  air  is,  XVII,  703. 

"  nothing  short  of  20  years'  acquiescence  will  bar  right  to  relief  from, 

XVII,  703,  704. 
"         going  to  reside  within  effects  of,  XVII,  703,  701 
"         noise  from  tinsmith,  etc.,  XVII,  704. 
**  from  ringing  of  church  bells,  XVII,  704. 

"  offensive  vapors  from  gas  works,  XVII,  704 

'*  fluids  percolated  to  adjoining  wall,  XVII,  704. 

pig  sty  in  a  city,  XVII,  704. 
*'  from  large  manufactory  in  a  city,  XVTI,  704. 

''         noxious  gases  in  burning  brick,  XVII,  704. 
**         injury  only  occasional  when  winds  in  particular  direction,  XVII, 

704. 
"         smoke  from  an  engine,  XVII,  704. 
"         much  clearer  case  to  remove  existing  works  than  to  restrain  erection 

of  new,  XVII,  704,  705. 
"  storing  gunpowder  in  city,  XVII,  706. 

"         twenty  years'  user  legitimates  as  to  private  rights,  XVII,  705. 
**  party  estopped  by  encouraging  expenditure,  XVII,.  705. 

"  how  special  damages  from  pleaded,  XVII,  705. 

**         stable,  as  agtfinst  reversioner,  XVII,  705. 
**         when  stable  a  nuisance,  XVII,  705. 
**         if  has  action  at  commencement  no  defence  that  subsequently  well 

managed,  XVII,  705. 
"         cannot  justify  nuisance  as  an  agent,  XVII,  705. 


0. 

Onus.    See  Carrier, 
Order.    See  Buildings. 
Owner,  when  tenant  is,  XVII,  203. 
Oysten.    See  NavigaJble  Eivers. 


p. 

Parol  evidence,  if  necessary  to  identify  writing  not  admissible  without  notice 

to  produce,  XVII,  190. 
"  "  to  show  release  too  broad,  XVII,  190. 

See  Frauds,  Statute  of^Principal  and  Surety — WilU, 

Parties,  suing  officers  of  joint  stock  company  instead  of  all  members  XVII,  143. 

^ee  Husband  and  Wife — WUU. 
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Partaenhip,  effect  as  to  undertaking  in  replevin,  of  officer  attaching  property 

on  process  against  one.  XVII,  201. 
See  Corporations — Novation, 

Patent,  whether  government  can  use  without  compensation,  XYII,  50. 
"      how  prior  use  by  others  to  be  alleged,  XVII,  625. 

Payments,  creditor  having  two  judgments  must  apply  on  oldest  or  surety  dis- 
charged, XVII,  188. 

See  ExiinguuifiTnent — Principal  and  Surety, 

Percolation.    See  Nuisance, 

Pexformanoe,  when  excused  by  sickness,  XVII,  99. 

forbidden  by  law  as  to  buildings,  etc. ,  XVII,  201. 

See  Accident — ArWration — Buildings — Injunction — 
Specific  Performance —  Vendor  and  Vendee, 

Personal  estate.    See  Seal  Estate, 

Pleading,  special  damages  from  nuisance,  XVII,  705. 

Power.    See  Beal  Estate. 

Practice.    See  Mistake, 

Presumption,  as  to  sanity  of  deaf  and  dumb  persmi,  XVII,  112. 
as  to  destruction  of  will  not  found,  XVIIj  544. 
does  not  obtain  when  in  existence  after  testator  insane,  XVII,  544. 
then  must  show  destroyed  when  of  sound  mind,  XVII,  544. 

PrincipaL    See  Novation, 

See  Wills, 

Principal  and  Agent,  cashier  of  bank  has  no  authority  to  discharge  surety, 

XVII,  187. 
when  agent  personally  liable  and  when  not,  XVII,  829. 
innocent  agent  sued  may  recover  damages  and  costs, 
XVII,  402. 
**  *'        **        contract  provides  for  skill  of  principal  deputy  cannot 

perform,  XVII,  416. 
*'.  "        "        cannot  justify  a  nuisance  as  an  agent,  XVII,  705. 

See  Arlntration — Contractor — Novation — Wrongdoers, 

Principal  and  Surety,  parol  evidence  to  prove  suretyship,  XVII,  183. 

"  *'        *'        surety  who  pays  bond  becomes  creditor  and  discharges 

co-surety  by  extension,  XVII,  184. 
if  becomes  debtor  may  again  become  surety,  XVII,  184. 
mortgagee  arranging  with  grantee  not  assuming  mort- 
gage does  not  discharge  mortgagor,  XVII,  184. 
so  where  grantee  assumed  mortgage,  XVII,  184. 
if  joint  dies  representative  not  liable,  XVII,  184. 
recovery  of   judgment    how  far  merges,   relation  of, 
XVII,  184. 
**  "        **        recovery  against  one  joint  debtor  merges,  XVII,  184-5. 

**  "        **        on  guaranty  of  collection  creditor  must  proceed  within 

reasonable  time,  XVII,  185. 
"  "        "        when  variation  of  agreement  extension  of  time  to  prin- 

cipal, etc.,  discharges,  XVII,  185. 
"  "        "        release  of  sureties  to  one  undertaking  does  not  discharge 

those  to  ^mother.  XVII,  185. 
"  "        "        new  nofe  taken  and  old  one  surrendered,  XVII,  186. 

"  *'        "        creditor  took  note,  got  discounted  and  with  proceeds 

paid  old  note,  XVII,  186. 
**         .  *'        **        taking  drafts  and  to  extend  time  while  running,  XVII, 

186. 
"  "        "        arbitration  and  award.  XVII.  188. 

"  "        "        usurious  agreement  to  extend  time,  XVII,  186. 

mere  indulgence,  XVII,  186. 
"  **        "       mere  failure  to  issue  execution,  to  levy,  etc.,  XVII,  186. 
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Principal  and  Surety — continued. 

failure  lo  prove  claim  in  bankraptcjr,  etc.,  XVII,  186. 

neglect  of  sheriff,  creditor  not  party  to  it,  XVII,  186. 

mere  withdrawal  of  executions,  XVII,  187. 

discharging  levy,  XVII,  187. 

judgment  creditor  receiving  payment  may  discharge 
though  other  defendants  have  property  on  which  lien, 
XVII,  187. 

creditor  neglected  to  record  security  mortgage,  XVII,  187. 

creditor  took  a  new  mortgage,  XVII,  187. 

mortgage  to  secure  debt  giving  sureties  requested  fore- 
closure, refused  and  security  lost,  XVII,  187. 

mere  inaction  on  security,  XVII,  187. 

cashier  bank  has  no  authority  to  discharge  surety, 
XVII,  187. 

creditor  levied  on  property  agreed  should  be  s^ority, 
XVII,  188. 

debtor  offered  to  pay  creditor  persuaded  not  to,  XVII, 
188. 

creditor  told  surety  debt  paid,  XVII,  188. 

creditor  must  apply  what  made  on  oldest  of  two  judg- 
ments, XVII,  188. 

merely  taking  additional  security,  XVII,  188. 

stipulation  not  to  sue  principal,  XVII,  188. 

one  co-surety  released,  other  only  as  to*  what  he  could 
be  compelled  to  pay,  XVII,  18B. 

lessee  consented  to  reletting.  XVII,  188.  « 

if  rights  creditor  reserved  against  surety,  notwithstand- 
ing new  agreement,  entit]^  to  subrogation,  XVII,  188. 

creditor  assented  to  composition,  XVII,  189. 

creditor  discharged  principal,  XVII,  190. 

neglect  of  creditor  to  prosecute  after  request,  XVII,  189. 

debtor  must  be  solvent,  etc.,  XVII,  189. 

what  not  proper  request,  XVII,  189. 

rule  in  Michigan,  XVII,  189. 

surety  filed  bill  against  debtor  and  creditor,  XVII,  189. 

surety  compelling  creditor  to  enforce  security  on  debtor's 
property,  XVII,  189. 

creditor  must  have  known  was  surety  when  agreement 
made,  XVII,  189. 

surety  discharged  if  creditor  makes  payment  to  debtor 
of  enouffh  to  satisfy  claim,  XVII,  190. 

otherwise  if  special  deposit,  XVII,  190. 

so  if  not,  XVII,  190. 

when  recovery  against  sheriff  precludes  recovery  against 
sureties,  XVII;  247. 

See  Former  Suit — Parol  Evidence, 

Probate  Court.    See  JSquity—WiUs, 

Promise.    See  Novation, 


R. 


Railway.    See  Carrier. 
Railway  Company.    See  Carrier. 

Real  estate,  when  money  realized  for  lands  of  infant  descends  as  realty  though 

not  so  decreed,  XVII,  616. 
when  of  married  woman,  XVII,  616. 
testator  directed  to  be  sold,  and  gave  widow  in  lien  of  dower, 

she  refused  to  accept,  rights  of  parties,  XVII^  616. 
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f  M  Real  TiaUAe—contintied. 

,  1^.  "         **      how  sarplus  on  mortgage  foreclosure  descends,  XVII,  610. 

when  will  directs  sale  of  realty  but  not  sold,  XVII,  616. 
suspending  power  of  sale,  XVII,  616. 

statute  authorized  sale  of  lunatic's  real  estate  and  sold,  descends 
as  personalty,  XVII,  616. 

See  VeTuior  and  Vendee. 

Receiver,  when  a  party  appointed,  XVII,  720. 

Recital.    See  Marriage. 

Release,  to  one  of  several  Joint  debtors  what  others  must  prove  to  avail  them- 
selves of,  XVII,  247. 
"        payment  of  costs  only  by  one  wrongdoer,  XVII,  247. 

See  novation. 

Remainderman.    See  Reversioner. 

Replevin,  effect  of  judgment  of  discontinuance  as  to  title  of  property  in  suit, 
XVII,  201. 
**        by  one  partner  against  officer  levied  on  others'  interest  on  replevin 

bond,  XVII,  201. 
"         for  growing  crops,  XVII,  809. 

See  Acddent. 

Res  Adjudicata.    See  WiUe, 

Res  Gesto.    See  Wilis. 

Rescission.     See  Infant — Injunction — Novation — Performance — Specific  Per- 

formance. 

Reversioner,  when  cannot  recover  on  account  of  nuisance,  XVII,  705. 

Revivor.     See  ExtinguisJiTnent. 

Revocation.    See  WiUs. 

Riparian  Rights.    &ob  Navigable  Rivers.  9 

Rivers.    See  Narngable  Rivers. 

Rules,  courts  have  no  discretion  to  disregard,  XVII,  22. 


s. 

Bale.    See  Crops. 

Batislaction,  how  far  judgment  againM  one  joint  wrongdoer  is  a  bar,  XVII, 

246. 
.    "  how  far  each  may  be  prosecuted,  XVII,  246. 

"  payment  of  costs  by  one  wrongdoer,  XVII,  247. 

*•  remlBdy  by  stay,  XVII,  247. 

See  Novation. 

BeaL    See  Novation. 

Set-o£EL    See  Novation. 

Sherifi^  when  recovery  against  precludes  suit  against  sureties,  XVII,  247. 

Singer.    See  Jnjun^ition — Performance — Specific  Performance. 

Sovereignty.    See  Eminent  Domain — Patent. 

Special  damages,  from  nuisance  must  be  pleaded,  XVII,  705. 

Specific  Performance,  of  agreement  by  actor  or  singer,  XVII,  100. 

See  Vendor  and  Venttee. 

Statute,  when  directory  and  when  mandatory,  XVII,  28. 

Stay,  granted  on  ground  suit  vexatious,  etc.,  XVII,  148. 

Stipulation.    See  Mistake, 

Stockholders.    See  Corporations. 
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Subrogation,  surety  paying  entitled  to,  XVII,  188. 

See  Novation. 

Subscribing  Witness,  how  far  bound  to  know  contents  of  instrument,  XVII, 

133. 

Support.    See  Mines. 

Surety.    See  Notation — Principal  and  Surety, 

Surplus  Moneys.    See  Real  Estate. 

Surrogate.    See  Equity —  Wills. 

Survivor,  one  joint  surety  dies,  representative  discharged,  XVII,  184. 


T. 

Tender.    See  Vendor  and  Vendee. 

Title,  to  doors  fitted  but  not  hung,  lumber  drawn,  etc.,  does  not  pass,  Xvil, 
204. 
**     owner  to  furnish  materials  and  did,  held  to  pass  to  contractor,  XVII,  204. 
on  recovery  for  wrongful  taking  and  payment,  XVII,  247. 
when  pays  relates  back  to  conversion,  XVII,  247. 

See  Damages — Namgable  Rivers — Replevin, 

Trespass.    See  Accident. 

TriaL    Hee  Deaf  and  Dunib. 

Trustees.    See  Eminent  Domain. 


u. 

Undertaking.    See  Accident — Replevin. 

Undue  Influence.    See  WUls. 

Usury.    See  Novation — Principal  and  Surety. 


V. 


Vendor  and  Vendee,  rights  of  in  land^  contracted  to  be  sold,  XVII,  614. 

"  **         if  widow  and  heir  refuse  to  deed  specific  performance 

not  afterwards  enforced,  XVII,  614. 

"  "         when  refusal  of  widow  and  heir  to  deed  a  rescission, 

XVII,  614. 

"  "         whether  personal  representative  or  heir  entitled  to  pur- 

chase-money, XVII,  615. 

"  "         contract  works  such  a  conversion  that  judgment  not  a 

lien,  XVII,  615. 

"  "         in  equity  vendor  trustee  for  vendor,  XVII,  616. 

"  **         mere  order  for  guardian  to  sell  will  not  prevent  judg- 

ment against  infant  from  becoming  a  lien,  XVII,  615. 

*'  **         when  representative  of  vendor  cannot  foreclose  lien  for 

purchase- money  without  offer  to  perform,  XMII,  615. 

"  **         vendor  unmarried,  married  and  then  died,  when  widow 

entitled  to  dower,  XVII,  615. 

"  '*         land  condemned  pendente  lite  by  railroad,  vendee  may 

rescind,  XVII,  615. 

"  "         so  widow  and  heir  could  not  oonvy,  XVII,  615. 

See  Accident — Crops — Eminent  Domaim, 

Vis  Major.    See  Accident —  Vendor  and  Vendee. 
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who  necessary  parties,  XVII,  540.  

whether  suit  by  one  party  in  interest  woald  bar  others,  XVII,  546. 

practice  and  evidence  in  such  cases,  XVII,  546. 

when  statute  limitations  no  bar,  XVII,  546. 

when  such  statute  applies,  XVII,  548. 

what  sufficient  evidence  of  destruction,  XVII,  547. 


value  of  copy  as  evidence,  XVII,  547. 

what  corroboration  of  evidence  of  one,  XVII,  547. 

rule  requiring  two  witnesses  does  not  apply  to  ejectment,  XVII,  547. 

evidence  pecuniary  condition  children  inadmissible,  XVII,  548. 

when  declarations  testator  competent  and  when  not,  XVII,  548,  55d. 

when  of  parties,  XVII,  548. 
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"      what  sufficient  of  contents,  XVII,  547. 

**      two  witnesses  necessary,  XVII,  647. 
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**      what  sufficient  revocation,  XVII,  548. 

**      mere  parol  declarations  insufficient,  XVII;  548,  549. 
it 
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how  far  parol  evidence  admissible  to  show,  XVII,  548. 

how  far  implied  revocation  effectual,  XVII,  548. 

requisites  of  revocation,  XVII,  549. 

preventing  revocation  does  not  revoke,  XVII,  549. 

whether  deemed  revoked  as  to  party  preventing,  XVII,  649. 

deeding  part  of  land  does  not  revoke,  XVII,  549. 

what  sufficient  destruction  of  will,  XVII,  549. 

testator  making  alterations  not  revocation,  XVII,  549. 

testator  erased  part,  XVI  I,  550. 

signature  erased,  XVII,  550 
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Waiver.    See  Arbitration. 

Water  and  Wateroourses.    See  Ncmgable  Rivers — Nuisance. 

Widow,  receiving  more  than  her  share  charged  with  interest,  XVII,  805. 

See  Rtal  Estate —  Vetidor  and  Vendee. 

Wills,  how  lost  wills  established,  XVII,  543. 

statutes  of  New  York  as  to  establishing,  XVII,  543. 

surrogate  has  power  to  determine  whether  will  revoked  by  subsequent 
will  destroyed,  XVII,  543,  548. 

but  Chancery  alone  can  establish,  XVII,  543. 

what  sufficient  to  prove  will  not  in  force  at  death,  XVII,  543.  ^ 

jurisdiction  of  Chancery  to  establish  lost  will,  XVII,  543. 

jurisdiction  of  equity  where  will  fraudulently  procured,  XVII,  543,  778. 

Chancery  only  jurisdiction  to  establish  lost  will  in  two  cases,  XVII, 
543,  544. 

when  such  decree  valid  on  face,*  XVII,  544. 

if  not  found  at  deatli  presumed  revoked,  XVII,  544-^.  

though  does  not  obtain  when  in  existence  after  testator  insane,  XVII, 
544. 
'*      then  necessary  to  show  destroyed  when  of  sound  mind,  XVII,  544. 
"      when  letters  of  administration  not  revoked,  XVII,  544. 
"      what  not  sufficient  proof  existed  at  death,  XVII,  544. 
*'      granting  of  letters  no  bar  to  relief  on  ground  will  lost,  XVII,  644. 
"•    existence  may  be  proved  by  circumstantial  evidence,  XVII,  545. 
'*      when  loss  or  destruction  sufficiently  proved,  XVII,  545. 
**     admissions  or  declarations  of  third  persons  as  to,  XVII,  544. 
•*      when  wife  destroyed  at  husband's  request,  XVII,  545. 
"      what  fraud  in  destruction  necessary,  iVII,  545. 
**     when  clauses  fraudulently  destroyed  may  be  restored,  XVII,  545. 
"      when  destroyed  under  undue  inlluefice  may  be  established,  XVII,  546. 
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mere  act  of  tearing,  etc,  insnffident ;  most  be  ammo 
550. 

is  oqai  vocal,  XVII,  551.  

if  torn  presumption  so  done,  XV 11,  550. 

in  tearing  oot  one  part  tore  off  name,  XV 11,  550. 

deed  parsoant  to  power  reT<^ed,  XVII,  550.  

maj  overcome  presumption  of  intention  to  revoke,  XVU,  551. 
destfojing  will  no  revocation  nnless  intended,  XVU,  551. 
lonatic  can  have  no  sach  intent,  XVII,  551. 

diJflferent  kinds  of  insanitj,  XVII,  551.  

whether  if  not  competent  to  qiake  will,  is  to  destroy,  XV 11, 55L 

complete  destmction  onnecessary,  XVII,  551.  

tearing  off  seal  animo  retoeandi  thou^  no  seal  neceasaij,  XVli,  553^ 

Eieces  of  will  found  among  rubbish,  XVII,  552. 
ow  proof  destruction  bj  testator  niade,  XVII,  552. 
how  of  destruction  bj  third  person,  XVII,  552.  ^^ 
if  one  duplicate  destroyed  otner  goes  with  it,  XVU,  552. 
destroying  subsequent  will  revoking  former  does  not  revive  f( 

XVII,  552. 
when  equity  no  jurisdiction  to  set  aside  for  fraud,  XVU,  778. 

Witness.    See  Deaf  and  Dumb — Subscribing  Witness. 

Work  and  labor.    See  AHntratum. 

Writing,  when  waiver  of  order  being  in,  etc.,  XVII,  203. 

Wrongdoeri,  when  principal  and  agent  cannot  be  jointly  sued,  XVU,  047. 
when  one  may  recover  of  other,  XVII,  247. 

See  Damages— Principal  and  AgerU—Bdeass — ^i 
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